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SwiNEY  V,  American  Express  Co. 

(Supreme    Court   of    Iowa,    March    10,    1908.) 
[115  N.  W.  Rep.  212.] 

Carriers — ^Loss  of  or  Injury  to  Goods — Liability.* — The  ordinary 
liability  of  a  common  carrier  of  goods  is  that  of  insurer  against  all 
risks  incident  to  transportation,  save  such  as  result  from  the  act  of 
God  or  public  enemy. 

Same — ^Actions — Evidence.f — Proof  of  delivery  of  goods  to  a  carrier 
in  sound  condition,  and  of  their  redelivery  at  the  end  of  the  route  in 
damaged  condition,  makes  a  sufficient  case  to  sustain  a  recovery  of 
damages  by  the  shipper. 

Same — Carriage  of  Live  Stock — Loss  or  Injury.* — A  carrier  is  not 
liable  for  the  loss  of  live  stock  carried,  if  it  die  of  disease  or  inherent 
weakness,  or  becomes  sick  without  fault,  or  receives  injury  through 
its  own  vicious  propensities,  but  this  principle  is  not  to  be  so  extended 
as  to  relieve  the  carrier  from  the  duty  to  take  notice  of  the  ordinary 
weakness,  character,  and  propensities  of  domestic  animals,  and  to' 
make  such  provision  against  loss  or  injury  therefrom  as  may  reason- 
ably be  done. 

Same — Burden  of  Proof.f — Where  live  stock  is  found  to  have 
suffered  loss  or  damage  in  transportation,  especially  where  the  ship- 
ment is  not  accompanied  by  the  shipper  or  a  caretaker  in  his  service, 
the  burden  is  on  the  carrier  to  show  facts  which  relieve  it  from  lia- 
bility. 

Same — Question  for  Jury. — In  an  action  for  the  value  of  a  hog  al- 
leged to  have  been  injured  while  in  possession  of  defendant  as  a 
common  carrier,  evidence  considered  and  held  that  defendant's  lia- 
bility was  a  question  for  the  jury. 


♦See  extensive  note  appended  to  Chesapeake  &  O.  Ry.  Co.  v. 
Beasley,  Couch  &  Co.  (Va.),  23  R.  R.  R.  168,  46  Am.  &  Eng.  R.  Cas., 
A.  S.,  168. 

tSee  foot-notes  appended  to  Peterson  v.  Chicago,  etc.,  Ry.  Co. 
(S.  Dak.),  18  R.  R.  R.  48,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  48.  where  all 
the  authorities  on  the  question  preceding  it  in  this  series  are  col- 
lected; foot-notes  appended  to  Central  of  Georgia  Ry.  Co.  v.  Jones 
(Ala.),  25  R.  R.  R.  109,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  109;  Brennison 
V.  Pennsylvania  R.  Co.  (Minn.),  25  R.  R.  R.  105,  48  Am.  &  Eng.  R. 
Cas.,  N.  S.,  105;  Tiller  &  Smith  v.  Chicago,  etc.,  R.  Co.  (Iowa),  24  R. 
R.  R.  581,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  581;  foot-notes  appended  to 
Louisville  &  N.  R.  Co.  v.  Brown  (Ky.),  24  R.  R.  R.  81,  47  Am.  &  En?. 
R.  Cas.,  X.  S..  81 ;  -Alexandre  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.), 
23  R.  R.  R.  48.5,  46  Am.  &  Eng.  R.  Cas.,  X.  S.,  485. 
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Same — Issues — Pleading  and  Proof. — In  an  action  against  a  carrier 
for  alleged  injuries  to  a  hog  during  transportation,  plaintiff  alleged, 
first,  that  the  animal  was  handled  so  roughly  by  defendant  and  its 
agents  that  it  became  injured  and  died  as  a  result  thereof;  second, 
that  defendant  and  its  agents  handled  the  shipment  so  roughly  as 
to  break  the  crate  in  which  the  same  was  shipped,  and  then  placed 
it  in  a  crate  having  spikes  protruding,  against  which  the  animal  was 
thrown  and  thus  injured.  An  amendment  alleged  that  the  animal 
had  been  injured  by  defendant  in  roughly  handling  the  crate  and 
letting  it  fall  to  the  ground.  Held,  that  the  allegations  were  separate 
and  independent  averments,  and  that  a  failure  to  prove  the  alleged 
fall  of  the  crate  was  not  fatal  to  plaintiff's  action. 

Same.t — In  an  action  against  a  carrier  for  injury  to  live  stock 
during  transportation,  to  make  a  prima  facie  case  plaintiff  need  only 
prove  the  delivery  of  the  shipment  in  good  condition,  its  transporta- 
tion, and  its  redelivery  in  a  damaged  condition,  and  if  he  has  alleged 
and  proved  these  facts,  he  need  not  go  further  and  prove  non- 
essential averments  in  his  pleadings. 

Same — Instructions. — In  an  action  against  a  carrier  for  injuries  to  a 
hog  during  transportation,  the  court  properly  refused  an  instruction 
to  consider  certain  evidence  in  determining  "whether  the  condition 
of  the  hog  when  delivered  to  plaintiff  by  defendant  was  such  as  to 
lead  a  reasonable  man  to  believe  that  said  condition  was  due  to  any 
act  of  defendant," 'as  such  fact  in  no  manner  determines  plaintiff's 
right. 

Trial — Instructions — Emphasizing  Particular  Facts. — An  instruction 
selecting  and  arraying  certain  alleged  facts  which  defendant  believed 
had  a  tendency  to  discredit  plaintiff's  case,  and  directing  the  jury 
that  they  might  all  be  taken  into  consideration  in  passing  on  t}ie 
good  faith  of  plaintiff  in  bringing  the  suit,  was  properly  refused  as 
unduly  emphasizing  isolated  facts. 

Carriers — Carriage  of  Live  Stock — Injuries — Petition. — In  an  action 
against  a  carrier  for  injury  to  live  stock  during  transportation,  't  is 
not  necessary  that  the  petition  expressly  allege  the  good  condition  of 
the  animal  at  the  time  of  its  shipment. 

Appeal  from  District  Court,  Webster  County;  J.  H.  Richard, 
Judge. 

Action  at  law  for  the  value  of  a  hog' alleged  to  have  been  in- 
jured while  in  the  possession  of  the  defendant  as  a  common  car- 
rier.    Judgment  for  plaintiff^  and  defendant  appeals.     Affirmed. 

P.  F.  Nugent,  for  appellant, 

Kcllcher  &  O'Connor  and  IV.  S.  Kenyan,  for  appellee. 

Weaver,  J.  The  appellant  is  a  corporation  or  association  en- 
gaged in  the  business  of  carrying  goods  and  freight  for  hire  in 
Iowa,  Minnesota,  Wisconsin,  Illinois,  and  other  states,  and  the 

tSee  (t)  on  preceding  page. 
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plaintiff  is  a  breeder  and  dealer  in  Poland  China  hogs  at  Web- 
ster City,  Iowa.  In  the  year  1903  the  plaintiff  owned  a  valuable 
Poland  China  sow,  which  he  exhibited  at  the  state  fairs  of  Iowa, 
Minnesota,  and  Wisconsin.  At  the  close  of  the  exhibition  at  Mil- 
waukee, Wis.,  plaintiff's  agent  in  charge  of  the  animal  placed  it 
in  a  crate  and  delivered  it  to  defendant's  agent  in  that  city  to  be 
carried  to  Webster  City,  Iowa.  In  his  petition  and  amendment 
thereto  the  plaintiff  alleges,  in  substance,  that  defendant,  having 
transported  the  hog  to  Webster  City,  delivered  it  to  him  in  a 
damaged  and  injured  condition,  which  terminated  in  its  death 
soon  thereafter.  He  further  alleges  that  said  injuries  were  ac- 
casioned  by  the  act  of  the  defendant  and  its  employees  in  roughly 
handling  the  animal  and  breaking  the  crate  in  which  it  was  in- 
closed, and  in  placing  it  in  another  in  which  there  were  protrud- 
ing spikes,  and  by  letting  the  crate  with  said  animal  fall  to  the 
ground.  The  allegations  as  to  the  injury  to  the  animal  from 
spikes  protruding  through  the  crate  and  by  the  falling  of  the 
crate  to  the  ground  were  withdrawn  from  the  jury  by  the  trial 
court.  The  defendant  admits  the  receipt  and  transportation  of 
the  hog,  but  denies  any  fault  on  account  of  its  alleged  damaged 
or  injured  condition,  and  denies  all  liability  therefor.  Other  spe- 
cial defenses  were  pleaded  which  are  not  urged  on  appeal,  and  we 
need  make  no  further  reference  thereto.  The  errors  assigned  and 
points  made  in  the  brief  of  appellant  are  too  numerous  to  admit 
of  their  separate  consideration  in  this  opinion,  but  the  principal 
propositions  about  which  the  others  naturally  group  themselves 
mav  be  stated  as  follows: 

1.  That  the  evidence  is  insufficient  to  support  a  finding  for  the 
plaintiff,  and  verdict  should  have  been  directed  in  defendant's 
favor.  This  contention  is  grounded  upon  the  assumption  that 
there  is  no  evidence  that  the  hog  was  injured  in  transit,  and  that 
defendant  was  in  no  manner  negligent  with  respect  to  the  care 
or  treatment  of  the  animal  while  in  its  hands,  and  especially  that 
there  is  a  failure  of  proof  as  to  the  specific  acts  and  omissions 
charged  in  the  petition.  The  position  taken  by  counsel  seems  to 
involve  the  thought  that  to  sustain  a  recovery  in  cases  of  this 
character  the  shipper  is  bound  to  support  his  claim  by  an  affirm- 
ative showing  of  negligence  in  the  carrier.  This,  we  think  is  not 
the  rule  which  has  heretofore  been  recognized  and  applied  by  this 
court,  and  is  opposed  to  the  prevailinej  doctrine  approved  by  the 
courts  of  this  country  in  general.  The  ordinary  liability  of  a 
common  carrier  is  that  of  an  insurer  against  all  risks  incident  to 
transportatioh,  save  such  as  result  from  the  act  of  God  or  public 
enemy;  and  proof  of  the  delivery  of  the  goods  to  the  carrier  in 
sound  condition  and  of  their  redelivery  at  the  end  of  the  route 
in  damaged  condition  makes  a  sufficient  case  to  sustain  a  recov- 
ery of  damages  by  the  shipper.  .Winne  v.  Railroad  Co.,  31  Iowa, 
583;  Bennett  v.  Express  Co.,  83  Me.  236,  22  Atl.  159,  13  L.  R. 
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A.  33,  23  Am.  St.  Rep.  774.  It  has  sometimes  been  suggested 
that  this  rule  has  no  application  to  the  shipment  of  live  stock,  but 
the  great  weight  of  authority  is  against  the  recognition  of  such 
exception.  McCoy  v.  Railroad  Co.,  44  Iowa,  424;  Kinnick  v. 
Railroad  Co.,  69  Iowa,  655,  29  N.  W.  772.  There  is,  however,  a 
well-recognized  modification  of  the  carrier's  liability  which,  while 
applicable  to  the  shipment  of  goods  in  general,  finds  its  most  fre- 
quent illustration  in  the  shipment  of  live  animals.  This  feature 
of  the  rule  may  be  stated  as  follows:  That  while  a  carrier, 
whether  negligent  or  otherwise,  is  generally  liable  as  an  insurer 
for  loss  and  damage  occurring  to  goods  while  in  its  hands  for 
transportation,  it  is  not  liable  in  the  absence  of  negligence  on  its 
part  for  any  loss  or  damage  caused  by  or  resulting  from  the  per- 
ishability or  inherent  weakness  or  vice  in  the  subject  of  shipment. 
For  instance,  if  fruit  which  is  carried  with  due  speed  and  proper 
care  decays,  or  if  the  shipment  be  of  live  stock,  and  it  die  of  dis- 
ease or  inherent  weakness,  or  become  sick  without  fault,  or  re- 
ceive injury  through  its  own  vicious  propensities,  in  such  case 
the  law  very  properly  places  the  loss  upon  the  owner,  and  not 
upon  the  carrier.  Blower  v.  Railroad  Co.,  L.  R.  7  C.  P.  662; 
Kinnick  v.  Railroad  Co.,  69  Iowa,  665,  29  N.  W.  772;  Betts  v. 
Railroad  Co.,  92  Iowa,  343,  60  N.  W.  623,  26  L.  R.  A.  248,  54 
Am.  St.  Rep.  558.  But  this  principle  is  not  to  be  so  extended 
as  to  relieve  the  carrier  from  the  duty  to  take  notice  of  the  or- 
dinary weakness,  character,  and  propensities  of  domestic  animals, 
and  to  make  such  provision  against  loss  or  injury  therefrom  as 
may  reasonably  be  done  in  furnishing  the  means  of  transportation 
and  providing  for  the  protection  of  the  property  during  transit. 
Kinnick  v.  Railroad  Co.,  supra;  Betts  v.  Railroad,  supra.  It 
logically  follows  from  these  rules,  and  from  the  fact  that  ordi- 
narily a  carrier  alone  has  knowledge  of  the  manner  in  which  the 
shipment  has  been  forwarded  and  cared  for,  that  where  property 
whether  dead  freight  or  live  stock  is  found  to  have  suffered  loss 
or  damage  in  transportation,  especially  where  the  shipment  is  not 
accompanied  by  the  shipper,  or  a  caretaker  in  his  service,  the 
burden  is  upon  such  carrier  to  show  facts  which  relieve  it  from 
liability.  It  is  so  held  in  several  of  the  cases  already  cited.  In 
McCoy  ZK  Railroad  Co.,  supra,  the  claim  sued  upon  was  for  in- 
jury to  cattle  in  course  of  shipment  over  the  defendant's  road. 
On  the  trial,  defendant  insisted  it  could  only  be  held  liable  upon 
an  affirmative  showing  of  negligence,  but  the  court  instructed  the 
jury  that  proof  by  plaintiff  that  his  cattle  had  been  injured  in 
the  course  of  shipment  was  sufficient  to  cast  upon  the  defendant 
the  burden  of  showing  facts  establishing  it€  freedom  from  lia- 
bility. That  instruction  was  approved  by  this  coi^rt.  A  some- 
what similar  instruction,  which  placed  the  burden  on  the  defend- 
ant, but  seemed  to  hold  that  the  carrier  could  exculpate  itself 
from  liability  for  injurv  to  a  shipment  of  live  animals  by  proof 
of  reasonable  care  on  its  part,  was  held  in  Chapin  v.  Railroad 
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Co.,  79  Iowa,  582,  44  N.  W.  820,  to  be  more  favorable  to  the    . 
defendant  that  it  was  entitled  to.    See,  also,  as  to  the  burden  of 
proof  in  such  cases  Brennison  v.  Railroad  Co.  (Minn.)  110  N. 
W.  363;  Elam  v.  Railroad  Co.  (Mo.  App.)  93  S.  W.  852;  Boehl 
V.  Railroad  Co.,  44  Minn.  191,  46  N.  W.  334;  Dow  v.  Packet  Co., 
84  Me.  490,  24  Atl.  945 ;  Railroad  Co.  v,  Wynn,  88  Tenn.  320, 
14  S.  W.  311;  Nelson  v.  Railroad  Co.,  28  Mont.  297,  72  Pac. 
651 ;  Railroad  Co.  v,  Woodard,  164  Ind.  360,  72  N.  E.  558;  Rail- 
road Co.  V.  Morris  (Wyo.)  93  Pac.  664.    Our  attentipn  is  cited 
by  appellant  to  a  recent  case  decided  by  the  Nebraska  Supreme 
Court  (Wente  v.  Railroad  Co.,  112  N.  W.  300)  which  holds  that, 
where  it  affirmatively  appears  that  the  animal  shipped  has  not 
suffered  through  the  neglect  of  the  carrier,  the  ordinary  pre- 
sumption of  liability  from  its  delivery  in  bad  order  has  no  appli- 
cation.    This  ruling  was  made  upon  an  admitted  showing  that 
the  animal  had  been  shipped  in  a  stable  car,  with  proper  food  and 
water,  and  was  tended  and  cared  for  over  the  entire  route  by  the 
agent  and  employee  of  the  plaintiff.     For  the  purposes  of  the 
argument  it  may  be  conceded  that  under  the  particular  facts  there 
shown  the  cited  decision  is  entirely  sound ;  but,  if  it  is  to  be  con- 
strued as  holding  that  ordinarily  a  carrier's  liability  is  to  be  made 
to  turn  upon  the  simple  question  of  negligence,  we  cannot  consent 
to  follow  it.    Returning  now  to  the  facts  of  the  case  at  bar,  we 
are  not  prepared  to  agree  with  counsel  that  plaintiff  failed  to 
make  a  prima  facie  case.    While  many  of  the  essential  facts  are 
the  subject  of  much  dispute,  there  was  evidence  directly  tending 
to  show  that  the  hog  when  delivered  to  the  defendant  at  Mil- 
waukee was  in  good  order,  and  that  when  redelivered  to  the  plain- 
tiff at  Webster  City  it  was  in  a  damaged  condition,  being  unable 
to  stand  or  walk,  showing  signs  of  soreness  and  pain,  and  that 
its  death  soon  followed.     Defendant's  agent  who  accompanied 
the  shipment  to.  Chicago  says  that  when  he  transferred  the  animal 
to  another  route  at  the  last-mentioned  city  it  appeared  to  be  all 
right,  and  as  it  is  also  shown  to  have  been  in  bad  order  or  dam- 
aged condition  on  its  arrival  at  Webster  City  it  devolved  upon 
defendant  under  the  rule  already  stated  to  make  good  its  defense. 
This  it  sought  to  do  by  the  testimony  of  its  agents  and  employees 
having  charge  of  the  animal  during  its  transportation,  but  the 
sufficiency  of  the  showing  thus  made  to  overcome  the  presump- 
tion of  liability  and  the  testimony  offered  by  plaintiff  tending  to 
show  that  the  hog's  damaged  condition  was  not  due  to  disease 
or  inherent  weakness  was  a  matter  for  the  consideration  of  the 
jury. 

2.  Error  is  assigned  because  of  the  court's  refusal  to  instruct 

the  jury  that  plaintiff  could  recover  only  by  proof  that  the  animal 

had  been  injured  by  letting  the  crate  fall  to  the  ground.     This 

exception  is  bottomed  upon  the  thought  that  plaintiff's  petition 

states  simply   a  general  charge  of  negligence  followed  by  the 
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.  particular  specification  of  the  alleged  fall  of  the  crate,. .to  which 
specification  it  is  claimed  plaintiff  must  be  limited  in  proof,  and 
that  failure  therein  defeats  his  right  of  recoyery.  As  we  view 
it,  this  construction  unduly  limits  the  scope  of  the  petition.  That 
pleading  in  its  original  form  alleged :  First,  that  the  animal  was 
handled  so  roughly  by  the  defendant  and  its  agents  while  in 
course  of  transportation  that  it  became  injured  and  died  as  a  re- 
sult tliereof ;  second,  that  said  defendant  and  its  agents  handled 
said  shipment  so  roughly  as  to  break  the  crate  in  which  the  same 
was  shipped,  and  then  placed  it  in  a  crate  having  spikes  pro- 
truding on  the  inside  against  which  the  animal  was  thrown  by 
the  movement  of  the  train  and  thus  injured.  Later  an  amend- 
ment to  the  petition  was  filed  alleging  that  the  animal  had  been 
injured  by  the  act  of  the  defendant  in  roughly  handling  the  crate 
and  letting  it  fall  to  the  ground.  The  several  allegations  consti- 
tuted something  more  than  a  mere  general  averment  or  negli- 
gence followed  by  a  particular  statement  or  specification  of  the 
negligent  act  complained  of.  Fairly  construed  we  think  they 
must  be  treated  as  separate  and  independent  averments,  and  that 
failure  to  prove  the  alleged  fall  of  the  crate  is  not  necessarily 
fatal  to  the  plaintiff's  action.  Moreover  it  is  to  be  remembered 
that  of  the  Ihree  allegations  mentioned  the  trial  court  in  submit- 
ting the  case  to  the  jury  withdrew  from  its  consideration  all  ex- 
cept the  first  or  general  charge.  Of  this  the  appellant  cannot 
complain.  As  we  have  already  said,  the  carrier's  liability  does 
not  turn  upon  the  mere  question  of  negligence.  To  make  a  prima 
facie  case  the  plaintiff  need  only  to  prove  the  delivery  of  the 
shipment  in  good  condition,  its  transportation,  and  its  redelivery 
in  a  damaged  condition.  If  he  has  alleged  and  proved  these 
facts,  he  need  not  go  further  and  prove  the  nonessential  aver- 
ments, if  any,  contained  in  the  pleadings.  He  need  not  prove 
more  than  is  essential  to  entitle  him  to  the  relief  asked.  Code, 
§  3629.  In  support  of  this  conclusion  we  need  only  to- cite  Engle 
V,  Railroad  Co.,  77  Iowa,  661,  37  N.  W.  6,  42  N.  W.  512.  There 
the  plaintiff  brought  action  to  recover  damages  on  account  of 
fire  set  out  by  defendant's  locomotive.  The  petition  charged 
specific  acts  of  negligence  in  respect  to  the  origin  of  the  fire,  and 
the  defendant  there,  as  here,  contended  that,  having  alleged  cer- 
tain acts  of  negligence,  plaintiff  must  prove  some  one  of  them, 
and,  failing  therein,  could  not  recover.  In  overruling  the  objec- 
tion we  said:  "As  the  occurrence  of  the  injury  is  made  prima 
facie  evidence  of  negligence,  it  is  sufficient  for  the  plaintiff  in 
such  cases  to  set  forth  simply  its  occurrence  in  his  pleading.  The 
allegation  of  negligence  in  the  pleading  was  therefore  redundant, 
for  proof  by  him  of  such  negligence  was  not  essential  to  his  right 
of  recovery,  and  the  fact  that  his  pleading  contains  an  unnec- 
essary averment  does  not  change  the  rule  as  to  the  quantum  of 
proof  he  is  required  to  make."    This  rule  was  again  applied  by 
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US  in  Ware  v.  Anderson,  107  Iowa,  231,  77  N.  W.  1026.  The 
plaintiff  there  averred  that  he  delivered  cattle  to  the  defendant 
to  be  pastured,  and  that  at  the  end  of  the  season  defendant  failed 
to  return  a  portion  of  the  herd,  and  in  respect  to  such  failure 
made  specific  charges  of  negligence.  Of  this  feature  of  the  is- 
sues we  said:  "That  the  appellee  charged  negligence  in  the  pe- 
tition is  not  regarded  as  controlling,  for  the  reason  that  it  was 
not  required  to  prove  more  than  was  necessary  to  entitle  it  to 
the  relief  demanded."  The  rule  applied  by  us  in  Wirstlin  v. 
Railroad  Co.,  124  Iowa,  170,  99  N.  W.  697,  cited  by  counsel,  is 
not  at  all  inconsistent  with  the  conclusion  here  stated.  In  that 
case  the  plaintiff  sought  to  recover  damages  occasioned  to  his 
stock  by  the  defendant's  neglect  to  maintain  a  proper  gate  in  a 
right  of  way  fence.  In  that  class  of  cases  the  plaintiff  can  make 
a  case  only  by  averring  and  affirmatively  proving  negligence  on 
part  of  the  defendant.  Applying  that  rule,  it  was  there  held  that 
plaintiff  having  expressly  bottomed  his  claim  for  recovery  upon 
certain  specific  averments  of  negligence,  he  must  recover  thereon 
or  not  at  all.  It  needs  but  a  glance  to  recognize  the  broad  dis- 
tinction between  the  two  lines  of  precedents. 

3.  The  appellant  submitted  21  requests  for  instructions  to  the 
jury,  and  assigns  error  upon  their  refusal.  The  questions  thus 
raised  are  in  a  large  measure  governed  by  the  conclusions  we 
have  already  announced,  and  need  not  be  further  considered. 
In  so  far  as  the  request  embodied  correct  instructions,  we  think 
the  subjects  were  sufficiently  covered  by  the  charge  of  the  court. 
The  twentieth  request,  upon  .which  special  stress  is  laid  in  argu- 
ment, is  open  to  the  criticism  that  from  the  voluminous  record 
of  a  long  trial  it  selects  and  arrays  certain  alleged  facts  which 
defendant  believed  had  a  tendency  to  discredit  plaintiff's  case, 
and  directs  the  jury  that  they  "may  all  be  taken  into  considera- 
tion in  passing  upon  the  good  faith  of  the  plaintiff  in  bringing 
this  suit  and  in  determining  whether  the  condition  of  the  hog 
when  delivered  to  the  plaintiff  by  defendant  was  such  as  to  lead 
a  reasonable  man  to  believe  that  said  condition  was  due  to  any 
act  of  the  defendant."  Of  this  it  is  sufficient  to  say  that  the  fact 
whether  the  condition  of  the  animal  when  delivered  by  defendant 
to  plaintiff  at  the  end  of  the  route  was  such  as  to  lead  a  reason- 
able man  to  believe  that  such  condition  was  due  to  any  act  of  the 
defendant  was  in  no  manner  determinative  of  plaintiff's  right. 
The  request  was  furthermore 'objectionable  as  selecting  from  the 
mass  of  testimony  certain  isolated  facts  and  unduly  emphasizing 
them  in  the  minds  of  the  jurors. 

4.  The  further  point  is  made  that  plaintiff's  petition  fails  to 
allege  that  the  animal  was  in  good  condition  when  delivered  to 
the  defendant  at  Milwaukee,  and  therefore  fails  to  state  a  good 
cause  of  action.    This  objection  was  made  the  ground  for  a  mo- 
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tion  in  arrest  of  judgment,  and  overruled.  We  find  no  authority 
for  the  proposition  that  an  express  allegation  of  good  condition 
at  the  time  of  its  shipment  is  necessary  to  the  statement  of  a 
good  cause  of  action  against  the  carrier.  On  the  contrary,  the 
practically,  universal  holding  is  that  the  essential  facts  necessary 
to  make  a  prima  facie  case  is  the  ownership  of  the  property,  its 
delivery  to  and  acceptance  by  the  carrier  for  transportation,  and 
loss  or  damage  suffered  thereby  in  transit.  Proof  of  the  alleged 
injury  will  usually,  if  not  always,  involve  the  necessity  of  show- 
ing the  condition  of  the  property  when  shipped,  not  because  the 
condition  at  the  date  of  shipment  is  an  essential  element  of  the 
right  of  action,  but  as  a  material  matter  of  evidence  from  which 
with  other  facts  the  jury  may  find  whether  the  property  sustained 
any  injury  or  loss  en  route.  Indeed  the  rule  is  frequently  stated  * 
that  the  good  order  of  the  shipment  is  to  be  presumed  from  its 
acceptance  by  the  carrier  and  the  issuance  of  a  receipt  or  bill  of 
lading  therefor  specifying  no  defects.  6  Cyc.  517,  518.  There 
was  no  error  in  overruling  the  motion  in  arrest. 

Other  questions  have  been  argued  by  counsel,  but  we  cannot 
properly  extend  this  opinion  for  their  discussion.  We  have 
examined  them  all  with  care  in  the  light  of  the  record  presented, 
and  find  no  prejudicial  error.  The  petition  states  a  good  cause 
of  action.  There  was  sufficient  evidence  in  support  of  the  claim 
to  require  a  submission  of 'the  issues  to  the  jury.  The  instruc- 
tions by  the  court  state  correct  rules  of  law,  and  are  fairly  full 
and  explicit,  and  we  find  nothing  to  justify  us  in  disturbing  the 
verdict. 

The  judgment  of  the  district  court  is  affirmed. 
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Lee  v.  Rhode  Island  Co.* 

(Supreme  Court  of  Rhode  Island,  Dec.  26,  1907,) 

[68  Atl.   Rep.   475.] 

Carriers — Passengers — Injury  While  Boarding  Car — Contributory 
Negligence.* — Where  one  pursues  a  street  car  after  it  has  started, 
and  in  attempting  to  board  it  falls,  he  is  guilty  of  contributory  negli- 
gence, barring  recovery  for  his  injury. 

Exceptions  from  Superior  Court,  Providence  County. 

Personal  injury  action  by  John  J.  Lee  against  the  Rhode  Island 
Company.  From  a  verdict  for  plaintiff,  defendant  brings  excep- 
tions.   Exceptions  sustained,  and  cause  remitted  for  new  trial. 

Argued  before  Douglas,  C.  J.,  and  Dubois,  Blodgett,  John- 
son, and  Parkhurst,  J  J. 

Albert  B.  Crafts,  for  plaintiff. 
Henry  W,  Hayes,  for  defendant. 

Per  Curiam.  The  evidence  strongly  preponderates  against  the 
verdict-  The  testimony  of  all  the  disinterested  witnesses  who 
saw  tfie  accident  tends  to  prove  that  the  plaintiff  ran  after  the 
car  after  it  had  started,  and  in  trying  to  step  upon  it  fell  and  re- 
ceived the  injuries  complained  of.  For  this  reason  we  think  the 
defendant  is  entitled  to  a  new  trial.  We  express  no  opinion  upon 
the  question  of  the  amount  of  damages. 

The  defendant's  exception  is  sustained,  and  the  cause  is  re- 
mitted to  the  superior  court  for  a  new  trial. 

~ " ', ', • 

♦For  the   authorities  in  this  series  on  the  question  whether  it  is 

contributory  negligence  to  attempt  to  board  a  moving  street  car,  see 

foot-notes  appended  to  Lexington  Ry.  Co,  v.  Herring  (Ky.),  25  R.  R. 

R.  635,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  635;  Waller  v.  Wilmington  City 

Ry.  (Del.  Sup'r  Ct.),  21  R.  R.  R.  727,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 

727. 


10         Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Hadley. 

(Supreme  Court  of  Indiana,  Dec.  20,  1907.) 
[82  N.  E.  Rep.  1025.] 

Carriers — Passengers'  Duty  for  Own  Safety.* — A  passenger  is  re- 
quired to  exercise  only  ordinary  care  for  his  safety. 

Negligence — Contributory — Question  for  Jury. — In  a  personal  in- 
jury action,  the  question  of  contributory  negligence  is  usually  for  the 
jury,  and  it  is  only  where  the  facts  are  undisputed,  and  but  one  rea- 
sonable inference  can  be  drawn  therefrom,  that  a  verdict  may  be 
directed. 

Carriers — Injuries  to  Passengers — Contributory  Negligence — Ques- 
tion for  Jury. — In  an  action  against  a  carrier  for  injury  to  a  passen- 
ger caused  by  a  car  window  sash  falling,  whether  she  was  guilty  of 
contributory  negligence  held,  under  the  evidence,  a  question  for  the 
jury. 

Same — Instruction. — In  an  action  against  a  carrier  for  injury  to  a 
passenger  caused  by  a  car  window  sash  falling,  an  instruction  that, 
if  she  raised  the  sash  for  reasonable  cause  until  it  was  latched,  and 
the  sash  fell  and  injured  her,  because  of  a  defective  lock,  the  carrier 
was  liable,  was  not  objectionable  as  binding  the  carrier  for  breaks  of 
the  most  recent  occurrence,  as  well  as  latent  defects,  where  the  car- 
rier did  not  defend  on  such  ground,  nor  offer  evidence  of  an  inspec- 
tion of  the  car  or  its  appliances  before  the  accident,  but  insisted  upon 
the  trial  that  the  window  catch  was  in  good  condition. 

Same — Negligence — Prima  Facie  Case.f — Where  a  passenger  raised 
a  window  sash  with  due  care  until  it  was  latched,  and  it  fell  through 
a  defective  condition  of  the  catch,  and  injured  her,  the  case  is  within 
the  rule  that  a  passenger  injured  without  his  fault  by  a  defective  ap- 
pliance of  the  carrier's  is  prima  facie  entitled  to  recover. 

Same — Instruction — Burden  of  Proof. — An  instruction  that  the  hap- 
pening of  an  injury  to  a  passenger  because  of  defective  appliances 

♦For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  passenger  for  his  own  safety,  see  foot-notes  ap- 
pended to  Lauterer  v.  Manhjattan  Ry.  Co.  (C.  C.  A.),  13  R.  R.  R.  295, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  295,  where  all  the  preceding  ones  are 
collected;  foot-notes  appended  to  Miller  v.  Atlanta,  etc..  Ry.  Co. 
(N.  Car.),  25  R.  R.  R.  159,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  159;  foot- 
notes appended  to  Karr  v.  Milwaukee,  etc.,  Co.  (Wis.),  25  R.  R.  R. 
623,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  623. 

tFor  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier  arises  from  the 
fact  that  a  passenger  is  injured,  see  foot-notes  appended  to  Chicago 
City  Ry,  Co.  v,  Carroll  (111.),  11  R.  R.  R.  35,  34  Am.  &  Eng.  R.  Cas., 
N.  S.,  35;  foot-notes  appended  to  Cincinnati  Traction  Co.  v.  ITolzen- 
kamp  (Ohio),  25  R.  R.  R.  553,  48  Am.  &  Eng.  R.  Cas.,  N.  S..  553; 
foot-notes  appended  to  Enos  v,  Rhode  Island  Sub.  Ry.  Co.  (R.  I.),  24 
R.-R.  R.  612,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  612. 
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creates  a  prima  facie  case  of  negligence,  "or,  in  other  words,  the  com- 
pany has  the  burden  of  proving,  in  order  to  rebut  the  presumption 
of  negligence,  under  the  circumstances,  that  the  accident  could  not 
have  been  avoided  by  exercising  the  highest  degree  of  practical  care 
and  diligence,"  was  not  objectionable  as  placing  the  burden  of  dis- 
proving the  negligence  charged  by  plaintiff  upon  the  carrier. 

Same — Burden  of  Proof.t — Where,  in  an  action  against  a  carrier  for 
injury  to  a  passenger  caused  by  a  car  window  sash  falling,  plaintiff 
made  out  a  prima  facie  case,  the  carrier  had  the  burden  of  showing 
all  the  collateral  facts  necessary  to  explain  the  cause  of  the  accidetlt, 
and  of  showing  proper  diligence  in  maintaining  the  car  and  appli- 
ances in  a  safe  condition. 

Evidence — Personal  Injury — Admissibility. — In  an  action  for  per- 
sonal injury  to  an  arm,  it  was  proper  to  permit  plaintiff's  mother  to 
state  what  effect  medical  treatment  had  upon  the  arm,  where  the 
mother  had  witnessed  the  treatment  and  observed  the  visible  effects; 
the  question  not  being  objectionable  as  calling  for  a  conclusion. 

Same — Opinion — Elocutionary  Ability. — In  a  personal  injury  action, 
it  was  proper  to  show  plaintiff's  elocutionary  ability  by  her  father; 
he  being  prima  facie  qualified  to  give  an  opinion  thereon. 

Same — Physical  Condition* — In  a  personal  injury  action,  it  was 
proper  to  ask  plaintiff's  father  whether  her  injured  arm  was  better 
or  worse  than  it  was  six  months  before,  where  he  had  testified  as  to 
her  condition  at  the  times  covered  by  the  question,  and  it  was  im- 
portant to  determine  whether  the  injury  was  permanent. 

Witnesses — Cross-Examination. — The  extent  to  which  cross-exam- 
ination may  be  carried  being  largely  within  the  trial  court's  discre- 
tion, in  a  personal  injury  action  against  a  carrier,  it  was  not  mani- 
festly improper  to  permit  the  carrier's  conductor  to  be  asked  on 
cross-examination  what  salary  he  received,  since  anything  tending  to 
affect  his'  credibility  might  be  shown. 

Appeal — Exception  to  Ruling — Necessity  for  Reserving. — A  ruling 
admitting  evidence  cannot  be  reviewed,  where  no  exception  thereto 
was  saved. 

Same — Findings — Conclusiveness — Misconduct  of  Counsel. — Where 
the  facts  as  to  misconduct  of  counsel  alleged  as  a  ground  for  new 
trial  are  within  the  trial  judge's  personal  knowledge,  and  the  evidence 
is  conflicting,  his  determination  of  the  issue  is  conclusive  on  appeal. 

Same — Objection  Made  Too  Late. — An  objection  to  the  propriety 
of  counsel's  argument  may  not  be  made  for  the  first  time  after 
verdict. 

Same. — Where  no  charge   of  misconduct   of   the    prevailing   party 

JFor  the  authorities  in  this  series  on  the  subject  of  the  rebuttal 
of  the  presumption  of  negligence  arising  from  the  fact  that  a  passen- 
ger is  injured,  see  foot-notes  appended  to  Pittsburgh,  etc.,  Ry.  Co.  v. 
Higgs  (Ind.),  24  R.  R.  R.  201,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  201, 
where  all  the  preceding  ones  are  collected. 
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was  made  in  the  motion  for  a  new  trial,  misconduct  of  counsel  will 
not  be  reviewed  from  that  standpoint. 

Damages — Personal  Injuries— Verdict  Not  Excessive.— $10,000  is  not 
an  excessive  recovery,  where,  when  injured,  plaintiff  was  20  years  old, 
was  strong,  healthy,  active,  skilled  in  household  work,  fond  of  driv- 
ing and  athletics,  and  well  educated;  where  the  injury  was  on  the 
elbow  joint,  affecting  chiefly  the  ulnar  nerve,  and  was  very  painful, 
necessitating  opiates,  and  was  still  painful  at  the  trial,  resulting  in  a 
numb  feeling  in  the  arm  and  fingers;  where  the  muscles  of  the  arm 
became  and  remained  soft,  flabby,  and  shrunken  in  size,  and  the 
power  to  grip  and  hold  anything  in  the  left  hand  is  lost,  so  that  she 
cannot  make  her  own  toilet,  cannot  help  at  housework,  or  play  the 
piano,  and  was  compelled  to  abandon  elocutionary  and  Delsartian 
exercises;  where  she  was  nervous,  and  often  sleepless,  having  little 
appetite,  and  was  somewhat  reduced  in  flesh;  where  a  year's  medical 
treatment  had  no  perceptible  effect,  and  her  condition  was  rather 
worse  than  better;  and  where  the  outlook  for  her  recovery  was  un- 
favorable. 

Appeal — Review — Excessive  Damages. — The  Supreme  Court  will 
not  disturb  a  ruling  refusing* a  new  trial  on  the  ground  of  excessive 
damages,  unless  at  first  blush  the  damages  appear  to  be  outrageous 
and  excessive,  or  it  appears  that  some  improper  element  was  con- 
sidered by  the  jury. 

Same. — The  determination  of  the  extent  of  a  personal  injury  com- 
plained of,  and  the  proper  compensation,  is  peculiarly  within  the 
province  of  the  trial  jury,  and  not  subject  to  review  when  its  judg- 
ment has  been  fairly  obtained  and  has  been  confirmed  by  the  pre- 
siding judge,  in  the  absence  of  clear  abuse. 

Appeal  from  Circuit  Court,  Putnam  County;  P.  O.  CoUiver, 
Judge. 

• 

Personal  injury  action  by  Vivian  Hadley,  by  next  friend, 
against  th«  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

James  L.  Clark,  F,  C,  Grooms,  G,  A,  Knight,  and  L.  /.  Hack- 
ney, for  appellant. 

r.  A,  Adams  and  S.  A.  Hays,  for  appellee. 

Montgomery,  J.  Appellee,  suing  by  next  friend,  recovered 
judgment  for  a  personal  injury  received  while  a  passenger  on 
appellant's  train,  from  the  falling  of  a  window  sash  upon  her  arm. 

The  only  error  assigned  is  the  overruling  of  appellant's  mo- 
tion for  a  new  trial.  The  motion  for  a  new  trial  alleged  that  the 
verdict  was  not  sustained  by  sufficient  evidence,  and  was  con- 
trary to  law,  and  the  damages  excessive ;  that  the  court  erred  in 
refusing  to  give,  and  in  giving,  certain  instructions;  and  that 
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Other  specified  errors  of  law  occurred  upon  the  trial,  which  will 
be  set  out  and  considered  in  this  opinion. 

The  first  sentence  of  the  eighth  instruction  tendered  by  appel- 
lant, and  refused,  was  as  follows:  "A  common  carrier  of  pas- 
sengers must  exercise  the  highest  degree  of  care  in  providing 
safe  appliances  and  cars  for  the  transportation  of  its  passengers, 
and  passengers  upon  the  cars  or  carriages  of  a  common  carrier 
must  also  exercise  an  equally  high  degree  of  care  to  protect 
themselves  from  injury."  The  latter  clause  of  this  statement 
was  manifestly  incorrect,  since  a  passenger  is  only  required  to 
exercise  ordinary  care  for  his  safety.  4  Elliott  on  Railroads,  § 
1642;  Jeffersonville,  etc.,  R.  Co.  v.  Hendricks,  26  Ind.  228;  Keo- 
kuk, etc.,  Packet  Co.  v.  True,  88  111.  608;  Waterbury  v.  Chicago, 
etc.,  R.  Co.,  104  Iowa,  32,  73  N.  W.  341 ;  Missouri,  etc.,  Ry.  Co. 
t'.  Miller,  8  Tex.  Civ.  App.  241,  27  S.  W.  905;  Conroy  v,  Chi- 
cago, etc.,  Ry.  Co.,  96  Wis.  243,  70  N.  W.  486,  38  L.  R.  A.  419. 

Appellant  requested  the  court  to  charge  the  jury,  by  its  ninth 
instruction,  that  if  appellee,  while  in  a  rapidly  moving  car,  raised 
the  window,  protruded  her  arm,  and  while  in  the  act  of  withdraw- 
ing the  same  the  window  fell,  inflicting  the  injury  complained 
of,  she  was  guilty  of  contributory  negligence,  and  could  not  re- 
cover. The  question  of  contributory  negligence  is  usually  to  be 
determined  by  the  jury,  and  it  is  only  in  a  case  where  the  facts 
are  undisputed,  and  but  one  reasonable  inference  can  be  drawn 
therefrom,  that  the  court  may  venture  to  direct  a  verdict.  It  is 
very  clear,  upon  the  facts  assumed  in  this  instruction,  that  the 
court  was  not  warranted  in  saying,  as  a  matter  of  law,  that  ap- 
pellee was  guilty  of  contributory  negligence.  Schneider  v.  New 
Orleans,  etc.,  R.  Co.  (C.  C.)  54  Fed.  466;  New  Orleans,  etc,  R. 
Co.  V.  Schneider,  60  Fed.  210,  8  C.  C.  A.  571 ;  Farlow  v.  Kelley, 
108  U.  S.  288,  2 -Sup.  Ct.  555,  27  L.  Ed.  726;  Moakler  v.  Wil- 
liamette,  etc.,  Co.,  18  Or.  189,  22  Pac.  948,  6  L.  R.  A.  656,  17 
Am.  St.  Rep.  717;  Summers  v.  Crescent  City  R.  R.  Co.,  34  La. 
Ann.  139,  44  Am.  Rep.  419;  Miller  v.  St.  Louis,  etc.,  R.  Co.,  5 
Mo.  App.  471. 

The  third  instruction  given  at  the  request  of  appellee  advised 
the  jury  that,  if  appellee  was  on  appellant's  car,  and,  for  the 
purpose  of  throwing  out  fruit  parings  or  other  reasonable  cause, 
raised  the  window  until  the  same  was  locked  or  caught,  and  such 
window,  on  account  of  the  broken,  weak,  or  defective  lock  or 
catch  thereon,  fell  and  injured  appellee's  arm,  without  fault  or 
negligence  on  her  part,  appellant  would  be  liable.  The  objection 
is  that  this  instruction  binds  appellant  for  breaks  of  the  most  re- 
cent occurrence,  as  well  as  latent  defects.  The  instruction  was 
not  given  as  an  abstract  proposition  of  law,  but  as  an  application 
of  a  legal  principle  to  the  concrete  case  before  the  court.  Ap- 
pellant did   not  found  its  defense  upon  the  ground  of  this  ob- 


14  Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S 

Cleveland,  etc.,  Rj.  Co.  v.  Hadlej 

jection,  or  offer  any  evidence  of  an  inspection  of  the  car  or  its 
appliances  previous  to  the  accident,  but  insisted  upon  the  trial 
that  the  window  catch  or  lock  was  suitable  and  proper  and  in 
good  condition.  If  the  window  catch  or  lock  was  in  fact  broken, 
weak,  or  defective,  and  for  that  reason  the  window  fell,  then,  un- 
der the  evidence,  appellant  had  made  no  effort  to  discover  or  re- 
pair such  defect,  and  a  prima  facie  case  was  established  entitling 
appellee  to  recover.  Breen  v.  New  York  C.  &  H.  R.  R.  Co.,  109 
N.  Y.  297,  16  N.  E.  60,  4  Am.  St.  Rep.  450;  Holbrook  v,  Utica, 
etc.,  R.  Co.,  12  N.  Y.  236;  Winters  v,  Hannibal,  etc.,  R  Co.,  39 
Mo.  470. 

The  fourth  instruction  given  of  which  complaint  is  made  is  in 
principle  the  same  as  the  third,  and  no  error  was  committed  in 
giving  the  same. 

The  eighth  instruction,  given  at  the  request  of  appellee,  de- 
clared the  law  to  be  that,  if  an  injury  is  suffered  by  a  passenger 
on  account  of  the  weak,  broken,  or  defective  condition  of  the 
car  in  which  such  passenger  is  riding,  or  any  of  the  equipments 
,  and  appliances  connected  therewith,  the  mere  happening  of  such 
accident  and  injury  is  prima  facie  evidence  of  the  negligence  of 
the  company  owning,  controlling,  and  using  such  car,  and  it  will 
be  incumbent  upon  the  company  to  produce  evidence  which  will 
.  excuse  the  prima  facie  failure  of  duty  on  its  part.  This  instruc- 
tion literally  embodies  the  language  of  this  court  in  the  case  of 
Terre  Haute,. etc.,  R.  Co.  v.  Sheeks,  155  Ind.  74,  95,  56  N.  E. 
434,  and  the  legal  principle  declared  is  supported  by  numerous 
decisions  of  this  state,  and  is  in  accord  with  the  conclusions  of  all 
approved  authorities.  Appellant's  learned  counsel  insist,  however, 
that  the  doctrine  res  ipsa  loquitur  does  not  apply  where  there  was 
jiny  action  on  the  part  of  the  passenger,  which  might  have  con- 
tributed to  produce  the  injury.  It  must  be  conceded  that  a  well- 
recognized  exception,  substantially  as  stated,  exists  to  the  general 
rule.  In  the  case  of  Pennsylvania  Co.  v.  Marion,  104  Ind.  239, 
3  N.  E.  874,  this  court  held  that  a  passenger  who  voluntarily  left 
his  seat  and  alighted  upon  the  station  platform  while  the  train 
was  in  motion,  and  in  so  doing  sustained  injury,  was  not  in  a 
position  to  claim  the  benefit  of  a  presumption  that  the  carrier  was 
guilty  of  negligence.  The  Appellate  Court,  upon  similar  facts, 
has  announced  the  same  holding.  Dresslar  v.  Citizens'  St.  Ry. 
Co.,  19  Ind.  App.  383,  47  N.  E.  651 ;  Pittsburg,  etc.,  R.  Co.  v. 
Aldridge,  27  Ind.  App.  498,  61  N.  E.  741.  A  mere  statement  of 
the  circumstances  attending  the  accident  clearly  and  broadly  dis- 
tinguishes those  cases  from  the  one  at  bar.  In  the  cases  cited, 
the  controversy  was  as  to  what  was  the  negligent  act  proximately 
causing  the  injury,  and  *no  claim  of  defective  cars,  equipment,  or 
appliances  was  fairly  or  properly  presented ;  while  in  this  case 
the  real  dispute  is,  not  whether  appellee  was  guilty  of  contribu- 


Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S  15 

Cleveland,  etc.,  Rjr.  Co.  v.  Hadley 

tory  negligence,  but  whether  the  window  catch  was  in  fact  weak, 
broken,  or  defective.  There  could  be  no  question  of  appellee's 
right  to  hoist  the  window  without  any  imputation  of  negligence, 
and  the  fact  is  shown,  without  conflict,  in  the  evidence,  that  she 
raised  the  sash  with  due  care,  to  the  full  height,  and  until  it  was 
lached.  It  does  not  therefore  appear  from  a  mere  recital  of  the 
incident,  or  upon  the  whole  case,  that  the  question  of  appellee's 
contributory  negligence  was  so  involved  as  to  take  this  case  out  of 
the  general  rule  that  a  passenger  injured  without  his  fault,  by  a 
defective  appliance  of  the  carrier's,  has  a  prima  facie  right  of 
recovery.  Our  conclusion  is  that  the  instruction  was  applicable 
to  the  case  made  out  by  the  evidence,  and  was  in  form  and  sub- 
stance proper.  ' 

This  instruction  states  the  general  proposition  that  the  happen- 
ing of  an  injury  to  a  passenger  because  of  defective  appliance!; 
creates  a  prima  facie  case  of  failure  in  the  performance  of  duty 
on  the  part  of  the  carrier,  as  shown  above,  and  concludes  as  fol- 
lows :  "Or,  in  other  words,  the  company  has  the  burden  of  prov- 
^  ing,  in  order  to  rebut  the  presumption  of  negligence,  under  the 
circumstances,  that  the  accident  could  not  have  been  avoided  by 
the  exercise  of  the  highest  degree  of  practical  care  and  diligence." 
Objection  is  made  to  the  use  of  the  word  "burden"  in  this  con- 
nection, and  it  is  correctly  argued  that  appellant,  under  the  an- 
swer of  general  denial,  did  not  at  any  stage  of  the  trial  have  the- 
burden  of  disproving  the  negligence  charged  by  appellee  in  the 
complaint.  It  is  clear  upon .  principle  that  appellee,  having  al- 
leged actionable  negligence,  must  assume  and  bear  throughout 
the  proceeding  the  burden  of  establishing  the  charge  preferred. 
In  this  action  she  made  a  prima  facie  case  by  the  aid  of  the  legal 
presumption  arising  from  the  doctrine  res  ipsa  loquitur.  In 
finally  determining  the  issue  as  to  appellant's  negligence,  the  jury 
must  weigh  presumptions,  testimony,  and  proofs  of  every  char- 
acter in  the  light  of  the  principle  that  the  burden  of  proof  was 
upon  appellee,  and  if,  on  the  whole,  the  scale  did  not  preponder- 
ate in  favor  of  the  presumption  and  against  all  countervailing 
evidence,  appellee  must  fail.  Pittsburgh,  etc.,  R.  Co.  v.  Higgs, 
165  Ind.  694,  708,  76  N.  E.  299,  4  L.  R.  A.  (N.  S.)  1081 ;  Terre 
Haute,  etc..  R.  Co.  v.  Sheeks,  155  Ind.  74,  94,  56  N.  E,  434; 
Cleveland,  etc.,  R.  Co.  v.  Newell,  104  Ind.  264,  274,  3  N.  E.  836, 
54  Am.  Rep.  312;  Kay  v.  Metropolitan  St.  Ry.  Co.,  163  N.  Y. 
447,  57  N.  E.  751.  Reading  the  instruction  under  consideration 
as  an  entirety,  it  is  plain  that  the  word  "burden"  was  used  in  this 
instance  in  the  sense  of  duty,  or  obligation,  and,  when  so  read, 
the  instruction  is  not  subject  to  criticism.  We  are  not  to  be  un- 
derstood as  condemning  this  part  of  the  instruction,  in  any  event. 
It  \s  the  law,  as  already  stated,  that  when  appellee  showed  that 
she' was  injured,,  without  her  fault,  from  a  defective  appliance 
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of  the  car  in  which  she  was  being  transported  as  a  passenger,  a 
presumption  of  negligence  arose  against  appellant,  and  remained 
for  her  benefit  until  negatived  and  overthrown  by  proof  of  other 
facts.  In  addition  to  disputing  the  evidence  which  appellee  of- 
fered, appellant  might  relieve  itself  of  this  presumption  of  negli- 
gence by  producing  evidence  of  collateral  facts  explaining  the 
immediate  cause  of  the  accident,  and  showing  that  in  the  conduct 
of  its  business  it  had  used  the  highest  practical  skill,  prudence, 
and  circumspection;  but,  notwithstanding,  the  cause  of  the  ac- 
cident was  such  that  it  was  not,  and  could  not,  reasonably  have 
been  discovered  and  obviated.  A  prima  facie  case  having  bten 
made  out  by  the  aid  of  the  legal  presumption  of  negligence,  ap- 
pellant had  the  burden  of  establishing  the  existence  of  all  the 
separate  collateral  facts,  which  might  be  necessary  to  explain 
the  cause  of  the  accident  and  to  demonstrate  the  use  of  proper 
diligence  and  care  in  the  maintenance  of  its  cars  and  appliances 
in  a  condition  of  safety.  Cleveland,  etc.,  R.  Co.  v,  Newell,  104 
Ind.  264,  273,  3  N.  E.  836,  54  Am.  Rep.  312;  Thompson,  Car- 
riers, p.  210,  211. 

The  tenth  instruction  given  related  to  the  consideration  to  be 
given  to  the  opinions  of  expert  witnesses,  and  was  clothed  in 
the  language  of  instructions  considered  and  approved  in  the  fol- 
lowing cases:  Guetig  v.  State,  66  Ind.  94,  32  Am.  Rep.  99; 
Goodwin  v.  State,  96  Ind.  550.  There  was  evidence  making  such 
instruction  appropriate,  and  no  error  was  committed  in  giving 
the  same. 

Emma  Hadley,  appellee's  mother,  was  asked:  "What  effect 
the  treatment  had  upon  her  arm,  if  any?"  Appellant  objected, 
upon  the  ground  that  the  question  called  for  a  conclusion,  and 
not  for  facts.  This  objection  was  clearly  untenable,  and  the  wit- 
ness was  rightly  permitted  to  answer  the  question.  She  had  wit- 
nessed the  treatment  and  observed  the  visible  effects,  if  any  re- 
sulted, and  might  properly  sjate  to  the  jury  such  facts  as  were 
within  her  knowledge.  Stamets  v.  Mitchenor,  165  Ind.  672,  677, 
75  N.  E.  579;  Boyle  v.  State,  105  Ind.  469,  5  N.  E.  203,  55  Am. 
Rep.  218. 

Appellant  objected  to  the  following  question  propounded  to 
appellee's  father:  "What  was  her  ability  in  the  liije  of  teach- 
ing in  the  profession  of  elocution  or  giving  elocutionary  enter- 
tainments?" It  is  urged  that  this  question  calls  for  an  opinion, 
where  an  opinion  is  not  competent  evidence,  and  that  the  wit- 
ness was  not  shown  to  be  qualified  to  express  such  an  opinion. 
The  ability  of  a  neophyte  or  of  a  professor  in  elocutionary  work 
may  be  shown  by  the  opinions  of  those  qualified  to  testify,  and 
the  father  is  prima  facie  qualified  to  pass  an  opinion  upon  the 
elocutionary  ability  of  his  own  daughter.  The  jury  are  the  ulti- 
mate judges  of  the  weight  to  be  given  such  evidence,  and  will 
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take  into  account  the  primary  facts  upon  which  the  opinion  is 
based,  as  well  as  the  relationship  of  the  parties. 

The  last  witness  was  permitted  to  answer  the  following  ques- 
tion, "Tell  the-  jury  whether  the  condition  of  your  daughter's 
arm  is  better  or  worse  at  this  time  than  it  was  six  months  ago/' 
This  witness  had  testified  to  the  condition  of  appellee  at  the 
times  covered  by  the  question.  The  important  fact  to  be  de- 
termined was  whether  the  injury  was  permanent  or  curable,  and 
it  was  not  error  to  allow  him  to  answer  this  question.  Swygart  v. 
Willard  et  al,  166  Ind.  25,  76  N.  E.  755 ;  Louisville,  etc.,  Ry. 
Co.  V.  Wood,  113  Ind.  544,  553,  14  N.  E.  572,  16  N.  E.  197; 
Cleveland,  etc.,  Ry.  Co.  v.  Gray,  148  Ind.  266,  277,  46  N.  E.  675  ; 
Carthage,  etc.,  Co.  v.  Andrews,  102  Ind.  138,  1  N.  E.  364,  52 
Am.  Rep.  653;  Louisville,  etc.,  Ry.  Co.  v.  Holsapple,  12  Ind. 
App.  301,  38  N.  E.  1107. 

Appellant  complains  because  appellee  was  permitted,  on  cross- 
examination,  to  inquire  as  to  the  amount  of  monthly  salary  re- 
ceived by  appellant's  conductor.  Anything  tending  to  affect  the 
credibility  of  a  witness  may  be  shown,  and  this  inquiry  cannot 
be  said  to  be  so  remote  or  irrelevant  as  to  be  manifestly  improper. 
The  extent  to  which  cross-examination  may  be  carried  is  largely 
in  the  discfetion  of  the  trial  court,  and  must  be  determined  by 
the  relation  and  apparent  character  and  bearing  of  the  witness 
under  examination,  and  the  circumstances  attending  the  particu- 
lar case  on  trial.  We  are  unable  to  say  that  the  discretion  of 
the  court  was  abused  in  this  instance.  Swygart  v.  Willard,  166 
Ind.  25,  32,  76  N.  E.  755;  Shields  v.  State,  149  Ind.  395,  402,  49 
X.  E.  351 ;  McDonald  v.  McDonald,  142  Ind.  55,  72,  41  N.  E. 
336;  Pennsylvania  Company  v.  Newmeyer,  129  Ind.  401,  405,  29 
X.  E.  860;  White  Sewing  Machine  Co.  v.  Gordon,  124  Ind.  495, 
496,  24  N.  E.  1053,  19  Am.  St.  Rep.  109 ;  Hinchcliffe  v,  Koontz, 
121  Ind.  422,  425,  23  N.  E.  271,  16  Am.  St.  Rep.  403;  Bessette  v. 
State,  101  Ind.  85,  88;  Wachstetter  v.  State,  99  Ind.  290,  295, 
50  Am.  Rep.  94;  Ledford  v.  Ledford,  95  Ind.  283,^285. 

The  court  permitted  appellant's  car  inspector  to  state,  over  ob- 
jection, that  if  he  pushed  the  window  up,  and  it  remained,  he 
would  be  satisfied  that  the  stop  had  caught ;  but  no  exception  was 
saved  to  the  ruling,  and  hence  no  question  is  presented  for  our  de- 
cision.   Adams  v.  Board,  etc.,  164  Ind.  108,  72  N.  E.  1029. 

It  is  alleged  in  the  motion  for  a  new  trial  that  the  court  erred 
in  permitting  counsel  for  appellee,  in  argument  to  the  jury,  to 
make  certain  specified  statements,  and  this  ground  of  the  mo- 
tion is  supported  by  the  affidavits  of  appellant's  counsel.  Counter 
affidavits  were  filed  reoiting  the  language  used.  It  must  also  be 
remembered  that  the  facts  were  within  the  personal  knowledge  of 
the  trial  judge,  and,- having  determined  the  issue  respecting  the 
real  occurrence  upon  conflicting  evidence,  we  cannot  disturb  his 
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conclusion.  Pittsburgh,  etc.,  Ry.  Co.  v,  Collins  (Ind.)  80  N.  E. 
415.  Conceding  that,  in  the  most  favorable  view,  the  language 
used  was  improper,  it  appears,  further,  that  appellant's  counsel 
were  personally  present,  and  at  the  time  made  no  objection  to 
the  same.  The  rule  is  firmly  established  that  a  party  feeling  ag- 
grieved by  any  incident  in  the  progress  of  a  trial  must  make  his 
objection  known  at  the  earliest  opportunity,  so  that  the  ^rror, 
if  any,  may  be  promptly  cured.  Silence,  when  there  is  an  op- 
portunity to  speak,  operates  as  a  waiver  of  objections  to  irregu- 
larities and  abuses,  which,  if  seasonably  made  and  presented, 
might  be  regarded  as  prejudicial.  This  alleged  error  is  effectually 
disposed  of  by  the  holding  in  Southern  Indiana  Ry.  Co.  v.  Fine, 
163  Ind.  617,  623,  72  N.  E.  589,  where  it  is  said  that,  in  such 
circumstances  as  here  shown,  a  duty  devolved  upon  appellant's 
counsel  to  bring  the  matter  directly  to  the  attention  of  the  court 
to  state  the  ground  of  objection'  specifically,  if  reasonably  re- 
quired, and,  if  the  wrong  be  not  incurable,  to  request  the  court 
to  admonish  the  jury  to  disregard  the  objectionable  language.  If, 
then,  the  court  refuses  to  sustain  a  proper  motion  respecting  such 
improper  argument,  an  exception  must  be  reserved  to  the  action 
or  nonaction  of  the  court.  A  failure  of  the  court  to  admonish 
the  jury  at  the  time  was,  under  the  facts  shown,  as  much  the 
fault  of  appellant's  counsel  as  of  the  court,  and  an  objection  made 
for  the  first  time  after  verdict  cannot  avail  appellant.  Morrison 
et  al.  v\  State,  76  Ind.  335,  338 ;  Henning  v.  State,  106  Ind.  386, 
393,  6  N.  E.  803,  55  Am.  Rep.  756;  Coleman  v.  State,  111  Ind. 
563,  567,  13  N.  E.  100;  Grubb  v.  State,  117  Ind.  277,  283,  20 
N.  E.  257,  725 ;  Staser  et  al.  v.  Hogan,  120  Ind.  207,  222,  21  N.  E. 
911,  22  N.  E.  990;  White  v.  Gregory,  126  Ind.  95,  98,  25  N.  E. 
806;  Drew  v.  State,  124  Ind.  9,  12,  23  N.  E.  1098;  Reed  v. 
State,  141  Ind.  116,  119,  40  N.  E.  525;  I<ingquist  v.  State,  153 
Ind.  542,  545,  55  N.  E.  426;  Coppenhaver  v.  State,  160  Ind.  540, 
548,  67  N.  E.  453. 

No  charge  of  misconduct  of  the  prevailing  party  was  made  in 
the  motion  for  a  new  trial,  and  we  are  not  called  upon  to  view 
the  matter  from  that  standpoint.  Choen  v.  State,  85  Ind.  209, 
213. 

The  jury  awarded  appellee  $10,000  damages,  and  this  is  claimed 
to  be  excessive.  Appellee  was  20  years  of  age  at  the  time  of 
the  accident,  strong,  healthy,  and  active,  skilled  in  household 
work,  fond  of  driving  and  athletic  games,  well  educated,  com- 
petent to  perform  upon  the  piano,  and  specially  trained  in  elocu- 
tion and  qualified  to  teach  and  give  elocutionary  and  Delsarte 
entertainments,  and  had  just  commencec^  teaching  a  small  class 
in  elocution.  The  injur}'^  was  upon  the  elbow  joint  affecting 
chiefly  the  ulnar  nerve,  it  was  extremely  painful,  necessitating 
the  use  of  opiates  to  produce  sleep,  and  was  still  painful  at  the 
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time  of  the  trial.  The  injury  resulted  in  a  sleepy,  numb,  feeling 
in  the  arm,  little  and  ring  fingers,  which  still  remains.  The 
muscles  of  the  arm  became  and  remained  soft,  flabby,  and  shruken 
in  size,  and  the  power  to  grip  and  hold  anything  securely  in  the 
left  hand  was  lost,  so  that  appellee  cannot  comb  her  hair  or  make 
her  own  toilet.  Appellee  cannot  help  at  housework,  or  play  the 
piano,  and  was  compelled  to  abandon  elocutionary  and  Delsartian 
exercises.  She  is  nervous,  often  sleepless,  has  little  appetite,  and 
is  somewhat  reduced  in  flesh.  The  accident  occurred  on  Septem- 
ber 24,  1904,  and  the  trial  was  held  September  22,  1905.  The 
medical  treatment  of  the  injury  had  no  perceptible  effect,  and 
there  was  no  improvement,  but  conditions  were  rather  worse  than 
better,  and  physicians  could  not  foretell  or  promise  when,  if  ever, 
recovery  would  occur,  but  regarded  the  outlook  as  unfavorable. 
The  general  principle  is  well  established  that  this  court  will  not 
reverse  the  judgment  of  the  court  below  in  refusing  to  grant  a 
new  trial  on  the  ground  of  excessive  damages,  unless,  at  first 
blush,  the  damages  assessed  appear  to  be  outrageous  and  exces- 
sive, or  it  is  apparent  that  some  improper  element  was  taken  into 
account  by  the  jury  in  determining  the  amount.  City  of  Michigan 
City  V.  Phillips,  163  Ind.  449,  71  N.  E.  205;  Indianapolis  S^  Ry. 
Co.  V.  Schmidt,  163  Ind.  360,  71  N.  E.  201 ;  Illinois,  etc.,  Ry.  Co. 
V.  Cheek,  152  Ind.  663,  53  N.  E.  641 ;  Ohio,  etc.,  Ry.  Co.  v, 
Judy,  120  Ind.  398,  22  N.  E.  252;  Louisville,  etc.,  Ry.  Co.  v. 
Miller,  141  Ind.  533,  37  N.  E.  343;  Evansville,  etc.,  R.  Co. 
TT.  Talbot,  131  Ind.  221,  29  N.  E.  1134;  Carthage  Turnpike  Co.  v, 
Andrews,  102  Ind.  138,  1  N.  E.  364,  52  Am.  Rep.  (653;  Farmdn 
V,  Lauman,  73  Ind.  568;  Town  of  Westerville  v.  Freeman,  66 
Ind.  255;  Yater  v.  Mullen,  23  Ind.  562;  Picquet  v.  McKay,  2 
Blackf.  465.  The  determination  of  the  extent  of  the  injury -com- 
plained of,  and  the  proper  compensation  therefor,  was  peculiarly 
within  the  province  and  power  of  the  trial  jury,  and  when  its 
judgment  has  been  fairly  obtained,  and,  in  the  light  of  all  the 
incidents  of  the  trial,  confirmed  by  the  presiding  judge,  an  abuse 
of  this  right  and  power  must  be  clearly  manifest  to  warrant  an 
appellate  court  in  disturbing  the  judgment  on  the  ground  of  ex- 
cessive damages.  Hudelson  v.  Hudelson,  164  Ind.  694,  74  N.  E. 
504;  Creamery,  etc.,  Co.  v,  Hotsenpiller,  159  Ind.  99,  64  N.  E. 
600;  Mead  v.  Burk,  156  Ind.  577,  60  N.  E.  338;  Lee  v.  State, 
156  Ind.  541,  60  N.  E.  299.  A  more  grievous  misfortune  could 
scarcely  be  presented  than  an  accident  to  a  cultured  young 
woman,  in  perfect  health,  and  of  joyous  and  hopeful  disposition, 
just  entering  upon  an  independent  career  of  usefulness  and  honor, 
by  which  she  is  in  a  moment  deprived  of  the  use  of  her  attain- 
ments for  profit  or  pleasure,  her  ambition  is  destroyed,  her  dis- 
position changed,  her  countenance  rendered  haggard,  and  her 
temperament  nervous  and  jrretable,  and  she  is  left  a  dependent 
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invalid  to  bear  a  burden  of  pain  by  night  and  by  day,  with  no 
assurance  of  cessation,  except  by  death.  It  is  clear  that  we  are 
without  warrant  for  disturbing  the  judgment  on  the  ground  of 
excessive  damages.  Pittsburgh,  etc.,  Ry.  Co.  v.  Simons  (Ind. 
App.)  76  N.  E.  884;  Cleveland,  etc.,  R.' Co.  v.  Miller,  165  Ind. 
381,  74  N.  E.  509;  Louisville,  etc.,  R.  Co.  v.  Miller,  141  Ind.  533, 
37  N.  E.  343;  Carthage  Turnpike  Co.  v,  Andrews,  102  Ind.  138, 
1  N.  E.  364,  52  Am.  Rep.  653;  City  of  Michigan  City  v,  Phillips, 
163  Ind.  449,  71  N.  E.  205. 

There  was  abundant  evidence  from  which  the  jury  might  find 
that  the  window  fell  on  account  of  an  insufficient  and  defective 
catch,  as  alleged,  and  no  evidence  that  appellant  had  made  any 
effort  prior  to  the  accident  to  discover  or  repair  such  defect.  The 
verdict  was  sustained  by  sufficient  evidence,  and  was  not  contrary 
to  law,  and  no  error  was  committed  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

The  judgment  is  affirmed. 

Hadley,  J.,  did  not  participate  in  this  decision. 


Chicago,  K.  &  S.  R.  Co.  v.  Lane,  et  aL 

(Supreme  Court  of  Michigan,  Oct.  4,  1907.) 

[113  N.  W.  Rep.  22.]  .     . 

Specific  Performance — Contracts  Enforceable — Certainty — Descrip- 
tion of  Land. — A  contract  to  sell,  for  right  of  way,  "two  rods  of  land 
lying  northeast  and  south  of  proposed  right  of  way  of  Belt  Line  Rail- 
road as  per  survey,*'  etc.,  is  not  too  uncertain  to  be  specifically  per- 
formed, where  the  purchaser  has  taken  possession  with  the  express 
assent  of  the  vendors  and  constructed  a  road  thereon,  and  there  has 
been  no  misunderstanding  as  to  the  location. 

Same — Price. — A  contract  to  sell,  for  a  railway  right  of  way,  two 
rods  of  land  along  a  proposed  right  of  way,  the  price  to  be  computed 
upon  cost  of  land  per  acre  to  the  vendors,  with  7  per  cent,  interest 
from  date  of  purchase  and  pro  rata  of  taxes  paid,  is  not  too  uncertain 
as  to  the  price  to  be  specifically  performed,  where  the  price  can  be 
easily  computed. 

Evidence — ^Parol  Testimony — Admissibility  to  Vary  Writing. — De- 
fendants and  complainant's  assignor  executing  a  writing,  wherein  de- 
fendants agreed  to  sell  certain  land  for  a  railway  right  of  way  on  the 
payment  of  the  price,  and  it  was  placed  in  escrow  for  delivery,  and 
was  delivered  to  complainant's  assignor  on  his  making  a  stock  sub- 
scription. He  had  refused  to  execute  an  agreement  containing  a 
short-time  limit  for  the  construction  of  part  of  the  road.  Held,  that 
the  writing  was  a  contract  to  sell  the  lands  complete  in  itself,  and  not 
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a  mere  memorandum,  with  the  terms  left  to  rest  in  parol,  and  hence 
parol  testimony  relating  to  the  time  limit  or  other  provisions  was  in- 
competent; the  prior  negotiations  and  talks  being  merged  into  the 
written    contract. 

Specific  Performailce — ^Contract  to  Sell  Land — Excuse  for  Com- 
plainant's Default. — 'It  was  improper  to  refuse  specific  performance  of 
a  contract  to  sell  land  for  a  railway  right  of  way  on  the  ground  com- 
plainant had  abandoned  the  construction  of  a  road,  which  under  the 
contract  it  was  bound  to  build,  where  complainant  had  completed  part 
of  the  road  at  large  expense,  and  only  refused  to  proceed  until  de- 
fendants should  give  deeds  according  to  the  contract. 

Same— rWeight  of  Evidence. — Evidence,  in  a  suit  for  specific  per- 
formance of  a  contract  to  sell  land,  held  to  show  there  was  a  verbal 
contract  for  a  right  of  way,  and  that  it  was  fully  performed  on  com- 
plainant's part. 

Same — ^Waiver  of  Conditions. — If  a  contract  to  deed  a  right  of  way 
was  conditioned  that  it  should  not  be  binding  until  the  purchaser 
completed  another  line  under  a  prior  contract,  the  vendors  waived  the 
condition  by  refusing  to  perform  the  first  contract,  thus  preventing 
the  construction  of  the  line,  and  may  not  take  advantage  of  their  own 
wrong  to  defeat  specific  performance  of  the  contracts. 

Same — ^Right  to  Remedy. — Specific  performance  of  a  contract  is 
not  a  matter  of  right  in  equity,  but  rests  in  the  sound  discretion  of  the 
court  or  chancellor. 

Same. — Equity  will  compel  performance  of  a  contract  to  sell  land 
for  a  railway  right  of  way  where  complainant  otherwise  may  lose  a 
large  bona  fide  investment,  and  must  either  abandon  its  road  or  take 
the   risks  involved  in  condemnation  proceedings. 

Appeal  from  Circuit  Court,  Kalamazoo  County,  in  Chancery; 
Walter  H.  North,  Judge. 

Bill  by  the  Chicago,  Kalamazoo  &  Saginaw  Railroad  Company 
against  M.  Henry  Lane  and  another.  From  a  decree  dismissing 
the  bill,  complainant  appeals.    Reversed,  and  decree  entered. 

Complainant  owned  and  operated  a  railroad  from  Woodbury, 
on  the  north,  to  Kalamazoo,  upon  the  south.  It  desired  an  ex- 
tension to  the  south  so  as  to  connect  with  some  trunk  line  run- 
ning east  and  west,  which  would  increase  its  facilities  for  travel 
and  freight.  The  defendants  owned  several  parcels  of  land, 
and  intended  to  construct  a  belt  line  passing  around  the  business 
portion  of  the  city  of  Kalamazoo  on  the  north,  east,  and  south, 
and  forming  a  connection  with  other  railroads  passing  through 
the  city  of  Kalamazoo.  It  would  also  pass  most  of  the  manu- 
facturing plants  in  the  city.  A  route  had  been  surveyed  from  a 
point  near  the  terminal  of  complainants'  railroad  to  what  was 
known  as  the  "Bryant  paper  mill,"  and  also  other  land  known  as 
the  "Reed  farm,'*  lying  a  short  distance  east  of  said  mill.     De- 
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fendants  desired  a  railroad  to  be  thus  constructed  for  the  pur- 
pose of  enhancing  the  value  of  their  land  lying  along  the 
river.  One  Hays,  a  real  estate  agent,  entered  into  negotia- 
tions with  tlie  complainant  and  the  defendants  for  the  ex- 
tension of  complainant's  road  along  the  line  of  the  pro- 
posed belt  line  road.  The  Southside  Improvement  Com- 
pany was  organized,  and  the  defendants  conveyed  to  that 
corporation  a  portion  of  the  lands  owned  by  them  for  the  sum  of 
$33,853.22.  The  improvement  company  was  capitalized  at 
$80,000.  Hays  entered  into  negotiations  with  Mr.  Dewing,  who 
acted  for  the  railroad  company,  and  persuaded  the  officers  and 
stockholders  of  the  company  to  take  $8,000  of  the  capital  stock 
of  the  improvement  company.  The  result  of  the  negotiations 
was  that  the  officers  of  the  railroad  took  $8,000  of  the  stock,  and 
the  following  contract  was  made  between  Mr.  William  S. 
Dewing  and  the  defendants:  "This  contract,  made  this  twenty- 
second  day  of  June,  A.  D.  1899,  by  and  between  M:  Henry  Lane 
and  Frank  B.  Lay,  both  of  the  city  and  county  of  Kalamazoo, 
and  state  of  Michigan,  parties  of  the  first  part,  and  William  S. 
Dewing  of  same  residence  aforesaid,  party  of  the  second  part, 
witnesseth :  That  the  said  parties  of  the  first  part,  in  considera- 
tion of  the  sum  of  one  dollar  and  other  valuable  consideration 
herein  recited,  to  them  in  hand  paid  by  said  party  of  the  second 
part,  do  hereby  agree  that  they  shall  and  will  at  any  time  before 
January  1st,  1901,  following  from  the  date  hereof,  at  the  written 
request  of  the  said  party  of  the  second  part,  execute  and  deliver 
to  him,  or  to  any  person  or  persons  as  he  the  said  party  of  the 
second  part  shall  direct  in  writing,  a  good  and  sufficient  war- 
ranty deed  of  the  following  described  land,  situated  in  the  county 
-  of  Kalamazoo,  state  of  Michigan,  to  wit :  Two  rods  of  land  lying 
northwest  and  south  of  proposed  right  of  way  of  Belt  Line 
Railroad  as  per  survey  commencing  at  the  west  side  of  Oxbow 
nearest  present  terminal  of  C,  K.  &  S.  R.  R.  and  continuing  to 
and  along  said  Belt  Line  right  of  way  to  east  side  of  Portage 
street.  Also  two  rods  of  land  lying  on  the  north  side  of  main 
Belt  Line  of  railroad  commencing  at  junction  of  crossing  and 
running  thence  east  along  main  Belt  Line  two  rods  wide  to  the 
east  boundary  of  land  owned  by  said  first  parties.  Privilege  to 
cross  said  Belt  Line  Railroad  not  to  exceed  three  times.  The 
curves  as  laid  out  on  map  shall  be  reduced  to  curves  not  sharper 
than  three  degrees.  It  being  understood  this  deed  conveys  only 
such  portion  of  lands  for  said  right  of  way  as  belongs  to  said 
first  parties.  Also  the  right  to  cross  the  main  line  of  Belt  Line 
as  extended  east,  and  any  branch  of  said  Belt  Line  as  per  map 
showing  survey  of  said  Belt  Line  and  branches,  for  the  sum  of 
one  thousand  dollars  more  or  less,  payable  as  follows:  On  de- 
livery of  warranty  deed  free  and  clear  of  any  and  all  incum- 
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brances  on  or  before  Jdnuary  1st,  1901.  It  is  hereby  understood 
the  value  of  right  of  way  or  purchase  price  to  be  paid  is  based 
and  to  be  computed  upon  cost  of  land  per  acre  to  said  first  par- 
ties with  interest  at  seven  per  cent,  from  date  of  purchase  and 
pro  rata  of  taxes  paid.  And  the  said  parties  of  the  first  part  do 
hereby  further  agree  that  they  shall  and  will  not,  before  Jan- 
uary 1st,  1901,  sell,  convey,  mortgage,  or  otherwise  incumber  the 
said  land,  or  any  part  thereof,  or  do  any  act  or  deed  to  diminish 
or  incumber  the  title  to  said  land.  It  is  hereby  fully  understood 
and  agreed  between  parties  hereto  that  this  option  is  given  and 
accepted  upon  basis  that  said  parties  may  be  able  to  secure  re- 
lease of  mortgaged  premises  upon  payment  of  a  reasonable  sum 
not  less  than  purchase  price  paid.  It  is  agreed  by  and  between 
the  parties  hereto  that,  if  said  party  of  the  second  part  at  the 
expiration  of  the  aforesaid  limited  time  shall  have  declined  or 
omitted  to  make  application  for  the  purchase  of  said  land  at  the 
price  aforesaid,  then  this  instrument  shall  be  void,  and  the  above 
sum  of  one  dollar  so  paid  as  aforesaid  shall  be  forfeited  by  the 
said  party  of  the  second  part,  and  the  said  parties  of  the  first 
part  shall  have  the  right  to  retain  the  same,  as  and  for  liquidated 
damages,  and  the  said  party  of  the  second  part  shall  relinquish 
to  said  parties  of  the  first  part  all  claim  to  the  said  land,  either  in 
law  or  equity,  and  also  all  claim  to  the  said  sum  of  one  dollar  so 
paid  as  aforesaid,  and  no  claim  of  the  said  party  of  the  second 
part  under  this  contract  shall  then  be  effectual.  In  witness 
whereof  the  said  parties,  have  hereunto  set  their  hands  and  seals 
the  day  and  year  first  written.  M.  Henry  Lane.  [Seal.]  Frank 
B.  Lay.  [Seal.]  William  S.  Dewing  [Seal.]  In  presence  of 
Chas.  B.  Hays,  J.  H.  Dewing." 

W.  S.  Dewing,  J.  H.  Dewing,  and  Edward  Woodbury  were  the 
officers  of  the  railroad  company,  and  owned  most  of  the  stock. 
The  defendants  did  not  own  all  of  the  land  over  which  com- 
plainant's right  of  way  was  to  extend.  Being  unable  to  agree 
with  the  owner  of  one  piece  over  which  it  was  desired  to  extend 
their  road,  they  agreed  to  deviate  their  line,  and  made  the  follow- 
ing contract  with  the  defendants  for  the  purpose  of  a  right  of 
way,  which  would  give  them  a  continuous  line:  "Articles  of 
agreement  made  this  28th  day  of  August,  in  the  year  of  our 
Lord  one  thousand  hine  hundred,  between  the  Chicago  &  Kal- 
amazoo Terminal  Railway  Co.  and  M.  H.  Lane  and  Frank  B. 
Lay,  of  the  city  of  Kalamazoo,  Michigan,  parties  of  the  first  part, 
and  William  S.  Dewing,  of  the  same  residence,  party  of  the  sec- 
ond part,  in  the  manner  following :  The  said  parties  of  the  first 
part,  in  consideration  of  the  sum  of  one  thousand  dollars,  to  be 
to  them  duly  paid,  hereby  agree  to  sell  unto  the  said  party  of  the 
*»econd  part,  all  that  certain  piece  or  parcel  of  land  lying  and  be- 
'"g  situated  in  the  city  of  Kalamazoo,  county  of  Kalamazoo  and 
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Stale  of  Michigan,  and  more  particularly  known  and  described 
as  follows:  Commencing  at  a  point  on  the  south  line  of  Lake 
street  in  the  city  of  Kalamazoo,  where  the  easterly  line  of  the 
right  of  way  of  the  Chicago  &  Kalamazoo  Terminal  Railway  Co. 
crosses  said  south  line  of  Lake  street,,  thence  southerly  along  the 
easterly  line  of  said  right  of  way  to  the  right  of  way  of  the 
Grand  Rapids  &  Indiana  Railroad  Company,  thence  north- 
westerly to  a  point  on  the  south  line  of  Washington  avenue 
where  the  westerly  line  of  the  east  two  rods  of  the  right  of  way 
first  mentioned  crosses  Washington  Avenue,  thence  northerly 
along  the  westerly  line  of  said  east  two  rods  to  the  south  line 
of  Lake  street,  thence  east  two  rods  on  the  south  line  of  Lake 
street  to  the  place  of  beginning,  together  with  the  right  and  priv- 
ilege to  slope  one  rod  of  land  next  west  at  the  above  described 
strip,  at  such  places  where  cuts  may  be  made  for  the  purpose  of 
grading  and  laying  tracks  on  the  right  of  way  agreed  to  be  sold 
by  this  contract.  Said  first  parties  also  agree  to  sell  to  said  sec- 
ond party  a  joint  interest  in  the  reservation  made  by  the  grantors 
in  a  certain  deed  recorded  in  Liber  101  of  Deeds  in  the  office  of 
the  register  of  deeds  of  Kalamazoo  county,  at  page  328,  for  the 
said  sum  of  one  thousand  dollars,  which  the  said  party  of  the 
second  part  hereby  agrees  to  pay  the  parties  of  the  first  part,  as 
follo>ys:  Within  thirty  days  of  the  date  thereof.  Said  second 
party  is  to  have  the  right  at  once  to  prepare  said  land  for  a' 
railroad  track.  It  is  mutujiUy  agreed  between  the  said  parties 
that  the  said  party  of  the  second  part,  .shall  have  possession  of 
said  premises  forthwith,  and  he  shall  keep  the  same  in  as  good 
condition  as  they  are  at  the  date  hereof,  until  the  said  sum  shall 
be  paid  as  aforesaid;  and  if  said  party  of  the  second  part  shall 
fail  to  perform  this  contract,  or  any  part  of  the  same,  said  part 
—  of  the  first  part  shall,  immediately  after  such  failure,  have  a 
right  to  declare  the  same  void,  and  retain  whatever  may  have 
been  paid  on  sucti  contract,  and  all  improvements  that  may  have 
been  made  on  said  premises,  and  may  consider  and  treat  the 

part —  of  the  second  part  as  tenant  holding  over  without 

permission,  and  may  take  immediate  possession  of  the  premises, 
and  remove  the  part —  of  the  second  part  therefrom.  And  it  is 
agreed  that  the  stipulations  aforesaid  are  to  apply  to  and  bind 
the  heirs,  executors,  administrators  and  a?si^s  of  the  respective 
parties." 

After  the  first  contract  was  executed,  Mr.  William  S.  Dewing 
gave  the  defendants  a  letter  reading  as  follows :  "Gentlemen :  I 
hereby  agree  that  the  option  dated  June  22,  1899,  for  right  of 
way  adjoining  our  Belt  Line,  shall  not  be  sold  to  other  parties, 
and,  if  deed  is  executed  under  the  same  and  delivered  to  me,  I 
further  agree  that  I  will  build,  or  cause  to  be  built,  a  railroad 
upon  this  right  of  way,  or,  in  case  of  failure  to  do  it,  I  will  deed 
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back  to  the  Messrs.  Lane  and  Lay,  upon  receipt  of  purchase  price 
of  right  of  way.  And  I  further  agree  that  I  will  build,  or  cause 
to  be  built,  the  three  crossings  mentioned  in  the  said  contract, 
but  not  build  any  interlockers  thereto,  and,  should  other  cross- 
ings be  required,  the  railroad  crossing  the  first  railroad  shall  bear 
the  expense  of  same.'*  It  was  thoroughly  understood  by  all  par- 
ties that  the  contracts  with  Mr.  Dewing  were,  in  fact,  made  with 
the  complainant,  and  that  Mr.  Dewing  was  acting  for  the  com- 
plainant. The  evident  purpose  of  this  communication  was  to 
remove  any  question  as  to  the  right  of  Mr.  Dewing  to  assign  the 
contract  to  any  other  company. 

The  first  contract  was  deposited  in  escrow  with  Mr.  Hays,  to 
be  delivered  to  Mr.  Dewing  when  he  had  subscribed  or  caused  to 
be  subscribed  $8,000  of  the  stock  of  the  Southside  Improvement 
Company.  Mr.  Dewing  and  his  friends  subscribed  and  paid  for 
this  stock,  and  the  contract  was  delivered  to  him  by  Mr.  Hays. 
Mr.  Dewing  soon  after  assigned  the  contract  to  the  complainant, 
and  it  entered  upon  the  construction  of  its  roadbed  and  track. 
No  question  ever  arose  as  to  its  location.  Defendants  assented 
to  it,  were  present  while  the  work  was  going  on,  and  made  no 
protest  or  objection.  The  roadbed  was  constructed  to  the  tracks 
of  the  Grand  Rapids  &  Indiana  Railroad,  towards  the  Bryant 
mill.  A  spur  was  also  constructed,  extending  to  the  east,  cross- 
ing the  Kalamazoo  river  to  Kalamazoo  paper  mill  No.  2.  The 
complainant  also  purchased  land  which  would  have  been  un- 
necessary if  the  line  had  not  been  extended  to  the  Bryant  mill. 
It  paid  $1,500  to  the  Grand  Rapids  &  Indiana  Railroad  Com- 
pany for  crossing  under  its  track,  and  paid  one  half  the  expense 
for  raising  the  track  of  the  Grand  Rapids  &  Indiana  Railroad, 
while  the  traction  company  paid  the  other  half.  The  expenses 
incurred  in  these  improvements  and  purchases  was  approxi- 
mately $71,000.  All  this  was  done  without  any  protest  from  the 
defendants,  or  any  hint  upon  their  part  that  it  was  not  done  in 
strict  accordance  with  the  contract.  From  this  statement  should 
perhaps  be  excepted  the  construction  of  the  extension  to  paper 
mill  No.  2.  This  extension  was  not  included  in  the  original  con- 
tract. It  is  claimed  by  complainant  that  there  was  a  parol  agree- 
ment for  this  extension  upon  the  same  terms  as  those  in  the  first 
contract.  The  defendants  executed  and  submitted  a  deed  to  the 
comp/ainant  for  its  approval  for  this  extension.  It  was  satis- 
factory to  complainant,  and  was  returned  with  request  to  insert 
the  amount  of  the  consideration  when  the  complainant  would 
pay  the  amount.  Complainant  made  a  verbal  request  to  de- 
fencfants  i^^  ^^  deeds.  In  reply  thereto  Mr.  Dewing  received 
frotti  the  defendants  the  following  letter,  dated  August  25,  1900: 
"De^f  Sir  i  I^  accordance  with  your  verbal  request,  we  will  pre- 
pare the  de^ds  for  the  railroad  right  of  way  mentioned  in  writing 
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of  June  22,  1899,  and  the  subsequent  writing  from  you.     We 
wish  to  state,  however,  that,  in  order  to  get  to  our  land  and  util- 
ize it,  it  will  be  necessary  for  us  to  reserve  the  right   to   niake 
and  use  three  or  more  railroad  crossings  over  the  right  of    way 
that  goes  to  you  or  the  Chicago,   Kalamazoo   &   Saginaw   Rail- 
way.    We  will  therefore  have  the  deeds  prepared  accordingly." 
To  this  Mr.  Dewing  replied,  refusing  to  make  any  change  in  the 
contract,  and  demanded  that  a  deed  be  executed  in  accordance 
therewith.     No  controversy  had  up  to  this  time  arisen  between 
the  parties.     On  November  1,  1900,  the  defendants  wrote  Mr. 
Dewing  the  following  letter:   "Dear  Sir:    In  relation  to  the  dis- 
agreement between  us  as  to  deeds  prepared  for  right  of  way  for 
the  extension  of  the  C,  K.  &  S.  railroad,  we  do  not  feel  that  we 
ought  to,  or  that  we  can,  give  up  what  you  ask.    On  the  whole, 
we  think  it  best  to  withdraw  all  options  heretofore  tendered  by 
us  to  you  for  the  right  of  way  for  the  C,  K.  &  S.  Railroad,  and 
leave  the  matter  for  future  arrangement.     This  we  accordingly 
do.    We  believe,  however,  that  there  need  be  no  trouble  in  com- 
ing to  satisfactory  terms.''    On  August  27th,  prior  to  the  date  of 
this  letter,  Mr.  Dewing  had  written  to  the  defendants,  notifying 
them  that  he  was  ready  to  accept  the  terms  of  the  contract  and 
to  receive  the  deed.    Defendants  knew  that  complainant  had  paid 
half  of  the  expense  for  raising  the  tracks  of  the  Grand  Rapids 
&  Indiana  so  as  to  let  the  complainant's  tracks  go  under  it,  and  tes- 
tified that  complainant  "could  have  had  no  other  purpose  to  go 
under  that  to  go  to  the  Bryant  mill.    On  October  22,  1900,  de- 
fendant wrote  complainant,  calling  its  attention  to  the  fact  that 
they  had  not  yet  received  payment  for  the  right  of  way.    On  the 
same  day  Mr.  Dewing  replied  that  he  was  ready  to  pay  for  a 
deed  of  the  right  of  way  when  the  defendants  would  make  the 
deed  in  compliance  with  the  contract.    The  officers  of  the  com- 
plainant had  been  considering  for  some  years  an  extension  to  the 
south.    One  of  the  routes  considered  was  to  Marcellus,  to  con- 
nect with  the  Grand  Trunk  Railway,  Which  would  be  a  continu- 
ation of  the  line  past  the  Bryant  mill.    Other  extensions  had  a^so 
been  talked  of,  but  the  extension  to  Pavillion  to  connect  with  the 
Grand  Trunk  Railway  there  had  not  been  thought  of  when  the 
contracts  mere  made.    This  extension  was  finally  decided  upon, 
but  not  until  the  latter  part  of  1900  or  the  early  part  of  1901. 
It  was  constructed  in  the  summer  of  1901.    It  had  not  been  de- 
termined upon  until  after  the  defendants  refused  to  carry  out 
their  contract  by  the  letter  of  November  1,  1900.    The  extension 
to  Pavillion  did  not  cross  the  Grand  Rapids  &  Indiana,  but  went 
in  a  southeasterly  direction  from  a  point  near  the  proposed  cross- 
ing of  the  line  to  the  Bryant  mill. 

We  need  not  make  any  further  reference  to  the  facts  in  his 
statement. 
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Proofs  were  taken  in  open  court,  and  the  circuit  court  entered 
a  decree  dismissing  the  complainant's  bill,  on  the  ground  that  it 
had  abandoned  that  part  of  the  route  covered  in  Exhibit  A,  ex- 
tending across  the  Grand  Rapids  &  Indiana  to  the  Bryant  mill. 

Argued  before  McAlvay,  C.  J.,  and  Carpenter,  Grant, 
Hooker,  and  Moore,  JJ. 

Harry  C.  Howard  (N.  H.  Stewart,  of  counsel),  for  appellant. 
Alfred  J.  Mills  and  Dallas  Boudeman,  for  appellees. 

Grant,  J.  1.  The  contention  of  the  learned  counsel  for  the 
defendants  that  the  contract  is  too  uncertain  and  indefinite  to  be 
specifically  performed  is  wholly  without  merit.  The  defendants, 
who  were  the  originators  of  the  proposed  Belt  Line,  had  made  a 
survey,  and  a  track  had  been  laid  a  few  years,  before  upon  a 
small  portion  of  it  A  blueprint  of  the  survey  was  given  by  the 
defendants  to  Mr.  I>ewing,  and  was  producted  in  evidence.  The 
original  had  been  destroyed  by  a  fire  in  which  the  factory  of  Lane 
&  Lay  had  been  destroyed.  No  one  testified  that  there  was  any 
doubt  as  to  the  location  of  this  strip  of  land  described  in  the  con- 
tract. A  complete  answer,  however,  to  this  claim  is  that  the  com- 
plainant took  possession  of  it  with  the  express  assent  of  the  de- 
fendants and  constructed  their  road  thereon.  If  there  was  any 
indefiniteness  in  the  description,  it  has  been  made  definite  by  the 
action  of  the  parties.  The  March-Brownback  Stove  Co.  v.  Ev- 
ans, 9  Pa.  Super.  Ct.  597;  Purington  et  al.  z/.  Northern  Illinois 
R.  R.  Co.,  46  111.  297;  Work  v.  Welch,  160  111.  468,  43  N.  E. 
719;  26  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  36.  There  is  no  word 
of  testimony  to  indicate  either  that  the  parties  did  not  understand 
the  location  of  the  land,  or  that  there  was  any  disagreement  as 
to  its  location  when  complainant  took  possession.  An  exact  and 
definite  method  had  been  agreed  upon. to  determine  the  price  to 
be  paid,  and  the  defendants  themselves  testified  that  they  had 
prepared  deeds  for  the  conveyance  on  the  land  occupied.  A  com- 
putation of  the  acreage  of  the  strip  to  be  conveyed  could  easily 
be  made,  and  the  price  per  acre  could  easily  be  ascertaind  by  as- 
certaining the  price  of  the  original  cost  per  acre,  with  interest 
and  taxes  added,  and  multiply  that  by  the  number  of  acres  con- 
veyed. Defendants  admit  that  the  consideration  could  thus  be 
easily  figured. 

2.  It  is  next  urged  that  the  contract  was  only  a  temporary 
memorandum,  containing  nothing  binding  upon  the  parties,  but 
that  the  terms  were  left  to  rest  in  parol.  This  contention  is 
also  without  merit.  It  was  a  contract  for  the  sale  of  Igjids  and 
for  a  deed  to  be  executed  according  to  its  terms.  There  is  no 
claim  of  fraud  on  the  part  of  the  complainant.  Mr.  Dewing,  rep- 
resenting the  complainant,  was  not  the  moving  party  in  the  negoti- 
tations  which  led  up  to  the  contract.  Mr.  Hays  appears  to  have 
been  the  originator  and  promotor  of  the  proposition.     He  first 
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proposed  it  to  Mr.  Dewing  and  to  tlie  defendants.    The  defendants 
prepared  a  contract  containing  a  short-time  limit  for  the  construc- 
tion of  the  road  to  the  Bryant  mill.    Hr.  Dewing  declined  to  ac- 
cept the  contract  containing  this  provision,  and  it  was  destroyed. 
A  second  one  was  drawn,  but  it  did  not  meet  the  approval  of  the 
parties,  and  was  destroyed.    The  defendants  then  submitted  a  new 
contract  with  the  time  limit  omitted,  and  this  was  accepted,  and 
the  contract  left  in  escrow  with  Mr.   Hays  on  the  conditions 
above  mentioned.     Defendants  now  seek  by  parol  testimony  to 
again  insert  a  time  limit  into  the  contract.     When  the  defend- 
ants assented  to  the  refusal  of  Mr.  Dewing  to  execute  a  contract 
with  the  time  limit  in,  and  executed  another  with  the  time  limit 
out,  it  eliminated  entirely  any  question  of  specified  time  limit, 
and  left  it  to  be  construed  according  to  the  rule  of  the  common 
law.     Mr.  Dewing  and  his  assignee  would  undoubtedly  be  re- 
quired to  construct  the  road  within  a  reasonable  time.    The  con- 
tract is  complete  in  itself,  and  contains  all  that  is  essential  for 
its  complete  performance.    After  the  complainant  had  more  than 
half  completed  its  roadbed  according  to  the  contract,  defendants 
sought  to  read  into  it  by  parol  another  provision  not  found  in  the 
written  contract.     It  provided  that  the  complainant  should  have 
three  crossings  over  the  proposed  Belt  Line  location.     It  con- 
tjiined  no  provisions  by  which  the  defendants  should  have  the 
right  to  make  crossings  of  their  own  over  complainant's  road. 
The  crossing  of  one  railroad  by  another  or  by  private  parties  is 
a  matter  of  great  importance.     Should  the  defendants  desire  to 
construct  a  belt  line  which  should  require  crossings  over  the  com- 
plainant's road,  the  law  provides  a  way  by  which  such  right  can 
be  obtained.     If  they  had  desired  to  obtain  it  by  contract,  they 
should  have  spoken  when  they  made  the  contract,  and  have  in- 
sisted upon  the  insertion  of  such  a  provision  in  it.    A  party  mak- 
ing a  contract  to  sell  land  to  another  without  any  reservation  of 
a  right  of  way  might  as  well  insist  that  he  should  have  a  right  of 
way  over  the  land  when  he  is  called  upon  to  make  a  deed.     I 
know  of  no  better  illustration  than  this  case  affords  of  the  wis- 
dom of  the  rule  holding  that  all  prior  negotiations  and  talks  are 
merged  in  the  written  contract  which  parties  make.     It  is  not 
claimed  that  there  was  any  previous  agreement  for  such  cross- 
ings.   All  parol  testimony  relating  to  conversations  as  to  the  time 
limit  or  other  provisions  was  incompetent,  and  cannot  be  con- 
sidered.   This  was  no  hasty  contract.     All  the  parties  to  it  were 
men  of  business  experience  and  intelligence.     The  negotiations 
extended  over  a  considerable  time.    The  third  contract  was  drawn 
before  one  was  found  acceptable  to  both  parties.    All  parties  un- 
derstood the  situation,  and  also  understood   what  the  contract 
contained,  and  its  purport.     To  hold  that  this  contract  can  be 
virtually  laid  aside  by  parol  would  be  a  virtual  annulment  of  the 
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rule  that  written  contracts  must  control.  Adair  v.  Adair,  5  Mich. 
204,  71  Am,  Dec.  779;  Cohen  v.  Jackoboice,  101  Mich.  409,  59  N. 
W.  665;  Helper  v.  MacKinnon  Mfg.  Co.,  138  Mich.  593,  101  N. 
W.  804,  A  contract  complete  in  itself  cannot  be  converted  into 
an  idle  and  meaningless  memorandum  by  parol  evidence. 

3.   We  cannot  concur  in  the  conclusion  reached  by  the  learned 
circuit  judge  that  the  complainant  had  abandoned  the  construc- 
tion of  its  road  to  the  Bryant  mill,  and  in  his  refusal  to  grant 
specific  performance  for  that  reason.    This  finding  rests  mainly 
upon   the   testimony  of  the  defendants   and  Mr.  Hays.     They 
testified  that,  in  conversations  with  Mr.  James  H.  Dewing,  he 
informed  them  that  he  did  not  intend  to  construct  the  road  from 
the  Grand  Rapids  &  Indiana  to  the  Bryant  mill.    None  of  these 
conversations  are  claimed  to  have  occurred  until  the  roadbed  was 
completed  to  the  Grand  Rapids  &  Indiana  and  to  mill  No.  2,  and 
the  defendants  had  refused  to  give  Mr.  Dewing  deeds  for  the 
land  according  to  the  terms  of  the  contract.     Mr.  Dewing  says 
that  he  told  them  that  the  company  would  proceed  no  farther 
with  the  road  until  they  had  given  the  deed  in  accordance  with 
the  terms  of  the  contract  (and  this  complainant  was  clearly  jus- 
tified in  doing),  but  denied  positively  ever  telling  them  that  the 
construction  to  the  Bryant  mill  was  permanently  abandoned.  All 
the  officers  of  the  company  testified  positively  that  there  never 
had  been  any  talk  or  action  on  the  part  of  the  company  looking 
tow^ard  such  abandonment.    It  is  conceded  by  the  defendants  in 
their  testimony,  and  by  counsel  in  their  briefs,  that  Mr.  Dewing 
for  the  complainant  entered  into  this  contract  in  good  faith,  that 
the  complainant  constructed  its  road  in  good  faith  in  accordance 
with  it,  but  they  claim  that  it  was  subsequently  determined  not  to 
construct    the  'road    to  the    Bryant    mill    after    it  had    decided 
upon  a  connection  with  the  Grand  Trunk  at  Pavillion.     At  the 
time  defendants  wrote  their  letter  demanding  further  concessions 
and  conditions,  refusing  to  give  deeds  unless  these  were  complied 
with,  and  also  the  letter  attempting  to  rescind  the  contract,  they 
had  no  knowledge  that  there  was  any  intention  to  construct  the 
road  to  Pavillion.    They  did  not  refuse  to  perform  the  contract 
on  account  of  this  extension,  but   for  other  reasons  as  above 
stated.    In  fact,  at  that  time  it  had  not  been  determined  to  extend 
to  Pavillion,    The  extension  to  Pavillion  was  no  concern  of  the 
defendants.     There  was  no  agreement  to  construct  the  road  by 
the  Bryant  mill  to  Marcellus,  several  miles  longer  than  to  Pa- 
villion.    The  object  of  the  defendants  in  securing  the  construc- 
tion of  the  road  to  the  Bryant  mill  was  to  open  their  land  known 
as  the  '*Reed  farm,"  for  the  location  of  manufacturers  and  other 
buildings  which  such  manufactures  always  require.     The  exten- 
sion   to    Marcellus    was    of    no    benefit    to    them.     The    ex- 
tension to  Pavillion,  with  the  branch  extending  to  the  Bryant  mill. 
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was  as  beneficial  to  them  as  would  have  been  the  extension  of  the 
Bryant  mill  branch  to  Marcellus.  The  benefits  to  the  defendants 
would  have  been  as  great  in  one  case  as  in  the  other.  The  de- 
fendants having  first  broken  the  contract,  the  complaint  and 
its  officers  were  justified  in  refusing  to  go  further  with  their 
road  until  the  defendants  tendered  them  the  deeds.  Complainant 
had  tendered  the  money  and  has  kept  the  tender  good  by  a  de- 
posit in  the  bank  for  them.  Neither  law  nor  equity  will,  under 
these  circumstances,  permit  the  defendants  to  compel  a  forfeit- 
ure of  the  contract  and  the  abandonment  of  the  improvements 
which  the  complainant  had  made  at  large  expense.  Upon  what 
principle,  either  of  law  or  justice,  could  the  defendants  refuse 
to  execute  the  deed  and  oust  the  complainant,  who  was  guilty  of 
no  violation,  from  the  possession  of  its  property?  The  com- 
plainant had  spent  several  thousand  dollars  in  buying  land  not 
needed  except  for  the  extension  to  the  Bryant  mill,  in  purchasing 
the  right  from  the  Grand  Rapids  &  Indiana  to  cross  under  its 
tracks,  and  the  expense  of  raising  them,  and,  in  the  construction 
of  its  road  to  the  Grand  Rapids  &  Indiana,  an  extension  not  re- 
quired except  to  reach  the  Bryant  mill.  The  officers  of  the  com- 
plainant and  the  defendants  were  neighbors  in  the  city  of  Kal- 
amazoo. They  took  great  pains  to  put  their  intentions  in  writing, 
first  by  contracts  and  then  by  correspondence,  and  in  all  this 
correspondence  not  even  a  hint  is  found  of  any  intention  to  aban- 
don the  construction  to  the  Bryant  mill.  Defendants  made  no 
such  claim  as  a  cause  for  rescinding  the  contract.  The  acts 
are  wholly  inconsistent  with  the  idea  of  abandonment,  and  speak 
the  truth  more  certainly  than  the  uncertain  memory  of  interested 
witnesses.  We  think  it  clear  upon  the  record  that  the  road  would 
have  been  constructed  in  a  short  time  had  it  not  been  for  the 
unjustifiable  acts  of  the  defendants. 

4.  Was  there  a  verbal  contract  for  the  right  of  way  for  the 
extension  from  the  main  line  to  mill  No.  2,  and  was  it  executed 
in  accordance  with  such  agreement?  The  officers  of  the  com- 
plainant testified  that  such  a  contract  was  made,  and  that  it  was 
for  the  same  consideration  as  that  expressed  in  the  first  contract, 
viz,  the  price  of  the  acreage  based  upon  the  cost  of  the  land  to 
the  defendants,  with  interest  and  taxes  added.  The  defendants 
admit  that  that  was  the  agreement,  with  the  condition  that  it  was 
not  to  become  binding  until  the  road  was  completed  to  the  Br\'- 
ant  mill.  In  September,  1900,  they  prepared  a  deed  of  this  strip 
of  land  which  complainant  had  used  and  upon  which  it  had 
erected  its  road  to  the  paper  mill,  and  submitted  it  to  Mr.  Dewing. 
It  was  made  on  the  basis  of  the  consideration  above  named,  and 
the  deed  was  complete,  except  that  it  did  not  contain  the  amount 
of  the  consideration.  No  reference  is  made  in  it  to  anv  such  con- 
sideration  as  the  defendants  now  claim.  It  was  satisfactory  to 
the  complainant,  and  was  returned  to  Mr.  Dewing  to  the  defend- 
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ants  for  the  insertion  of  the  amount  of  the  consideration.  We  are 
satisfied  that  such  an  agreement  was  made,  and  that  it  was  fully 
performed  by  the  complainant.  If,  however,  the  agreement  were 
as  the  defendants  claim,  they  waived  that  condition  when  they 
refused  to  perform  the  first  contract,  and  thus  prevented  the' 
construction  to  the  Bryant  mill,  and  will  not  now  be  heard  in  a 
court  of  equity  to  take  advantage  of  their  own  wrong,  to  the 
detriment  of  the  complainant. 

5.  Counsel  for  both  parties  cite  authorities  to  the  rule  that  the 
specific  performance  of  a  contract  is  not  a  matter  of  right  in  a 
court  of  equity,  but  rests  in  the  sound  discretion  of  the  court  of 
chancellor.  It  is  unnecessary  to  cite  authorities  in  support  of  this 
rule.  This  discretion  is  to  be  guided  largely  by  the  equities  and 
justice  of  the  case.  If  specific  performance  is  denied,  the  com- 
plainant may  lose  the  large  amount  of  money  it  has  in  good  faith 
invested  in  the  construction  of  its  road,  not  only  over  the  defend- 
ants' land,  but  also  to  Pavillion  and  the  purchase  of  land  therefor. 
It  will  either  be  compelled  to  abandon  its  road  or  take  proceed- 
ings for  condemnation,  and  run  the  risk  of  a  finding  by  a  jury 
that  there  was  and  is  no  necessity  for  the  construction  of  the 
road.  If,  however,  the  necessity  should  be  found  by  a  jury,  it 
may  be  compelled  to  pay  large  damages  on  account  of  the  in- 
creased value  of  land  since  its  road  was  built.  This  would  un- 
doubtedly be  the  case,  unless  the  court  should  hold  that  the  dam- 
ages should  be  limited  to  the  value  of  the  land  at  the  time  the 
road  was  built.  Specific  performance  will  give  to  each  party  just 
what  they  contracted  for,  and  do  no  wrong  or  injustice  to  either. 
Under  these  circumstances,  specific  performance  should  be  de- 
creed. 

Decree  reversed,  and  decree  entered  in  this  court  for  the  com- 
plainant,   directing  the  defendants  to  execute  the  deeds  in  ac- 
cordance  with    the  contracts,  and  requiring  the  complainant  to 
construct  its  road  to  the  Bryant  mill  within  six  months  from  the 
date  of  said  decree. 
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(Supreme  Court  of  Appeals  of  Virginia,  June  11,  1908.) 

[61  S.  E.  Rep.  779.] 

Master  and  Servant — Duty  to  Furnish  Safe  Appliances.* — The  law 

only  imposes  upon  the  master  the  duty  of  using  ordinary  care  to 
provide  the  servant  with  reasonably  safe  and  suitable  appliances,  and 
the  right  of  selection  among  adequate  and  safe  methods  and  instru- 
mentalities rests  wholly  with  the  master,  who  is  not  required  to  fur- 
nish the  newest  and  best  appliances. 

Evidence — Opinion  Evidence — Qualification  of  Expert — A  witness 
who  had  been  a  conductor  and  motorman  on  electric  cars  off  and  on 
for  eight  years,  but  had  never  had  any  experience  in  superintending 
the  construction  of  cross-over  trolleys,  was  not  qualified  to  give  an 
expert  opinion  as  to  whether  a  cross-over  trolley  would  be  a  simple 
and  inexpensive  device  for  promoting  the  safety  and  convenience  of 
an  electric  railway  company  and  its  employees  at  a  certain  point. 

Master  and  Servant — ^Action  for  Death  of  Servant — Sufficiency  of 
Evidence. — In  an  action  for  the  death  of  a  street  railway  employee, 
where  a  count  of  the  declaration  alleged  that  defendant  company 
negligently  failed  to  adopt  and  promulgate  adequate  rules  for  the 
protection  of  its  employees  in  crossing  a  "latch,"  and  the  only  evi- 
dence on  the  subject  was  that  of  a  witness  for  plaintiff  that  employees 

« 

were  instructed  to  look  out,  when  using  the  "latch,"  to  see  that  there 
was  nothing  approaching^  the  count  should  have  been  withdrawn  from 
the  jury  for  lack  of  evidence. 

Statutes  —  Construction  —  Meaning  of  Words. — Statutes  are  pre- 
sumed as  a  general  rule  to  employ  words  in  their  popular,  sense,  but, 
in  construing  the  legislative  intent,  the  whole  statute  should  be  con- 
sidered, and  the  meaning  ascertained  from  the  history  of  the  provision 
and  the  object  in  view. 

Constitutional  Law — Construction  of  Constitution — Decisions  of 
Other  States  on  Identical  Provisions. — In  interpreting  a  constitutional 
provision  decisions  of  another  state  construing  practically  an  identical 
provision  are  entitled  to  great  weight. 

Master  and  Servant — Doctrine  of  Fellow  Servants — Street  Railways 
— Constitutional  Provisions — "Railroad  Company.'*t — Const,  art.  12,  § 

*For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  railroad  company,  as  an  employer,  to  furnish  safe  appli- 
ances, see  first  foot-note  appended  to  Cooney  v.  Commonwealth 
(Mass.),  27  R.  R.  R.  627,  50  Am.  &  Eng.  R.  Cas..  N.  S.,  627;  first  foot- 
note appended  to  Kentucky,  etc.,  R.  Co.  v.  Morgan  (Ind.),  26  R.  R.  R. 
437,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  437;  first  foot-note  appended  to 
McDonnell  v.  New  York,  etc.,  R.  Co.  (Mass.),  25  R.  R.  R.  525,  48  Am. 
&  Eng.  R.  Cas.,  N.  S.,  525;  second  foot-note  appended  to  Southern 
Ry.  Co.  V,  McGowan  (Ala.),  25  R.  R.  R.  353,  48  Am.  &  Eng.  R.  Cas., 
N.  S.,  353;  Clippard  v.  St.  Louis  Transit  Co.  (Mo.),  23  R.  R.  R.  107,  46 
Am.  &  Eng.  R.  Cas.,  N.  S.,  107. 

tSee  note  at  end  of  case. 
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162  (Code  1904,  p.  cclix),  abolishing  the  doctrine  of  fellow  servant  so 
far  as  it  affects  the  liability  of  the  master  for  injuries  to  his  servant, 
etc.,  as  to  every  employee  of  a  "railroad  company,"  etc.,  effects  only 
railroads  proper  or  commercial  railroads,  and  does  not  apply  to  street 
car  companies.  • 

Error  to  Circuit  Court,  Norfolk  County. 

Death  action  by  John  T.  Ellington's  administrator  against  the 
Norfolk  &  Portsmouth  Traction  Company.  Judgment  for  Plain- 
tiff, and  defendant  brings  error.  Reversed,  and  remanded  for  a 
new    trail. 

The  plaintiff  in  error  seeks  to  reverse  a  judgment  of  the  circuit 
court  of  Norfolk  county  in  an  action  brought  against  it  by  thi 
defendant  in  error  to  recover  damages  for  the  death  of  his  intes- 
tate, John  T.  Ellington,  a  mortorman  on  one  of  its  electric  cars. 

The  accident  in  which  Ellington  lost  his  life  occurred  about  half 
past  11  o'clock  on  the  night  of  August  21,  1906,  and  was  the  re- 
sult of  a  collision  between  two  of  the  company's  cars  in  a  suburb 
of  the  city  of  Norfolk,  on  a  cross-over,  or  latch,  connecting  the 
company's  double  tracks  with  its  car  barn.  Ellington's  car,  which 
he  was  attempting  to  convey  from  the  western  track  across  the 
eastern  track  to  the  car  bam  to  be  housed  for  the  night,  was  run 
into  by  another  car  on  the  eastern  track  and  derailed;  the  effect 
of  the  impact  being  that  Ellington  was  thrown  from  his  car  to 
the  ground  and  fatally  injured. 

The  scene  of  the  accident  is  well  described  in  the  petition  for 
a  writ  of  error  as  follows:  "Church  street,  just  outside  of  the 
corporate  limits  of  the  city  of  Norfolk,  runs  nearly  north  and 
south.  At  the  point  where  the  accident  occurred  on  this  street, 
the  Norfolk  &  Portsmouth  Traction  Company  has  two  tracks, 
the  easternmost  of  which  is  used  by  cars  going  northwardly  to 
the  City  Park,  while  the  westernmost  track  is  used  by  cars  going 
southwardly  toward  Main  street  in  Norfolk.  *  *  *  At  a  short 
distance  south  of  C  street,  which  runs  east  and  west  and  comes 
into  Church  street,  there  is  a  cross-over,  or  latch,  connecting  the 
two  tracks  with  the  car  barn  of  the  company,  situated  on  the 
east  side  of  Church  street,  a  little  north  of  C  street." 

There  was  no  overhead  trolley  wire  over  the  cross-over,  and  in 
order  to  effect  a  crossing,  it  is  necessary  to  stop  the  car  at  a  point 
south  of  the  switch  on  the  west  track.  The  motorman  then  takes 
the  controller  handle  off  the  controller  on  the  northern  end  of  tlie 
car,  and  transfers  it  to  the  controller  on  the  southern  end,  while 
the  conductor  reverses  the  trolley;  and,  upon  his  giving  the  bell 
signal  to  go  ahead,  it  becomes  the  duty  of  the  motorman  to  put 
the  car  in  motion  at  a  sufficient  rate  of  speed  to  carry  it  across  the 
latch  by  its  own  momentum.  When  the  trolley  wheel  leaves  the 
overhead  wire,  the  electric  current  is  shut  off,  and  the  car  passes 
over  the  latch  in  darkness. 
29  RR  R— 3   • 
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Among  other  matters,  which  sufficiently  appear  from  the  opin- 
ion of  the  court,  the  case  involves  the  determination  of  the  ques- 
tion whether  Section  162,  art.  12,  Const.  Va.  (Code  1904,  p.  cclix), 
abolishes  the  fellow-servant  doctrine  among  employees  of  street 
railway  companies.    The  section  is  here  inserted  in  full: 

"The  doctrine  of  fellow  servant,  so  far  as  it  affects  the  liabil- 
ity of  the  master  for  injuries  to  his  servant  resulting  from  the 
acts  or  omissions  of  any  other  servant  or  servants  of  the  com- 
mon master,  is,  to  the  extent  hereinafter  stated,  abolished  as  to 
every  employee  of  a  railroad  company,  engaged  in  the  physical, 
construction,  repair  or  maintenance  of  its  roadway,  track  or  any 
of  the  structures  connected  therewith,  or  in  any  work  in  or  upon 
a  car  or  engine  standing  upon  a  track,  or  in  the  physical  operation 
of  a  train,  car,  engine,  or  switch,  or  in  any  service  requiring  his 
presence  upon  a  train,  car  or  engine;  and  every  such  employee 
shall  have  the  same  right  to  recover  for  every  injury  suffered  by 
him  from  the  acts  or  omissions  of  any  other  employee  or  em- 
ployees of  the  common  master,  that  a  servant  would  have  (at  the 
time  when  this  Constitution  goes  into  effect),  if  such  acts  or 
omissions  were  those  of  the  master  himself  in  the  performance 
of  a  nonassignable  duty ;  provided,  that  the  injury,  so  suffered  by 
such  railroad  employee,  result  from  the  negligence  of  an  officer, 
or  agent,  of  the  company  of  a  higher  grade  of  service  than  him- 
self, or  from  that  of  a  person,  employed  by  the  company,  having 
the  right,  or  charged  with  the  duty,  to  control  or  direct  the  gen- 
eral services  or  the  immediate  work  of  the  party  injured  or  the 
general  services  or  the  immediate  work  of  the  co-employee 
through,  or  by,  whose  act  or  omission  he  is  injured ;  or  that  it 
results  from  the  negligence  of  a  co-employee  engaged  in  another 
department  of  labor,  or  engaged  upon,  or  in  charge  of,  any  car 
upon  which,  or  upon  the  train  of  which  it  is  a  part,  the  injured 
employee  is  not  at  the  time  of  receiving  the  injury,  or  who  is  in 
charge  of  any  switch,  signal  point,  or  locomotive  engine,  or  is 
charged  with  dispatching  trains  or  transmitting  telegraphic  or 
telephonic  orders  therefor ;  and  whether  such  negligence  be  in 
the  performance  of  an  assignable  or  nonassignable  duty.  The 
physical  construction,  repair  or  maintenance  of  the  roadway, . 
track  or  any  of  the  structures  connected  therewith,  and  the  physi- 
cal construction,  repair,  maintenance,  cleaning  or  operation  of 
trains,  cars  or  engines  shall  be  regarded  as  different  departments 
of  labors  within  the  meaning  of  this  section.  Knowledge,  by  any 
such  railroad  employee  injured,  of  the  defective  or  unsafe  char- 
acter or  condition  of  any  machinery,  ways,  appliances  or  struc- 
tures, shall  be  no  defense  to  an  action  for  injury  caused  thereby. 
When  death,  whether  instantaneous  or  not,  results  to  such  an 
employee  from  any  injury  for  which  he  could  have  recovered, 
under  the  above  provisions,  had  death  not  occurred,  then  his  legal 
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cr  personal  representative,  surviving  consort,  and  relatives  (and 
any  trustee,  curator,  committee  or  guardian  of  such  consort  or 
relatives)  shall,  respectively,  have  the  same  rights  and  remedies 
with  respect  thereto  as  if  his  death  had  been  caused  by  the  neg- 
ligence of  a  co-employee  while  in  the  performance,  as  vice-prin- 
cipal, of  a  nonassignable  duty  of  the  master.  Every  contract  or 
agreement,  express  or  implied,  made  by  an  employee,  to  waive 
the  benefit  of  this  section,  shall  be  null  and  void.  This  section 
shall  not  be  construed  to  deprive  any  employee,  or  his  legal  or 
personal  representatives,  surviving  ^consort  or  relatives,  (or  any 
trustee,  curator,  committee  or  guardian  of  such  consort  or  rela- 
tives), of  any  rights  or  remedies  that  he  or  they  may  have  by 
the  law  of  the  land,  at  the  time  this  Constitution  goes  into  effect. 
Nothing  contained  in  this  section  shall  restrict  the  power  of  the 
General  Assembly  to  further  enlarge,  for  the  above-named  class 
of  employees,  the  rights  and  remedies  hereinbefore  provided  for, 
or  to  extend  such  rights  and  remedies  to,  or  otherwise  enlarge 
the  present  rights  and  remedies  of,  any  other  class  of  employees 
of  railroads  or  of  employees  of  any  person,  firm  or  corporation." 

H.  W.  Andersofi  and  Williams  &  Tunstall,  for  plaintiff  in  error. 
Smith,  Moncure  &  Gordon  and  R.  R.  Hicks,  for  defendant  in 
error. 

Whittli:,  J.  (after  stating  the  facts  as  above).  There  are 
four  counts  in  the  declaration.  The  first  count  alleges  that  the 
defendant  was  guilty  of  negligence  in  not  having  an  overhead 
trolly  wire  over  the  cross-over.  The  second  count  charges  the  de- 
fendant with  negligence  in  failing  to  adopt  adequate  rules  for 
the  protection  of  employees  using  the  cross-over.  The  third  count 
charges  negligence  on  the  part  of  employees  in  charge  of  the  col- 
liding car.  And  the  fourth  count  attributes  negligence  to  Frieheit, 
the  conductor  on  Ellington's  car. 

The  first  and  second  assignments  of  error  are  to  the  refusal 
of  the  circuit  court  to  instruct  the  jury  to  disregard  the  first  and 
"Second  counts  of  the  declarations,  because  there  was  no  evidence 
to  support  them. 

Both  assignments  are  well  taken.  Witfi  regard  to  the  first  as- 
lii^ment,  the  doctrine  is  settled  in  this  state,  by  an  unbroken  line 
of  decisions,  that  the  law  only  imposes  upon  the  master  the  duty 
of  using  ordinary  care  to  provide  the  servant  with  reasonably 
safe  and  suitable  appliances  and  instrumentalities  for  the  work  to 
be  done;  but  the  right  of  selection  among  reasonably  adequate 
and  safe  methods  and  instrumentalities  rests  wholly  with  the 
master,  and,  moreover,  he  is  not  required  to  furnish  the  servant 
with  the  newest  and  best  appliances.  These  principles  have  been 
iterated  and  reiterated  by  this  court  until  they  have  attained  the 
dignity  of  established  principles  in  the  jurisprudence  of  the  state. 

The  rule  is  clearly  stated  in  Bertha  Zinc  Co.  v,  Martin's  AdmV, 
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93  Va.  791,  807,  22  S.  E.  869,  873,  70  L.  R.  A.  999,  where,  quot- 
ing from  Titus  v.  Railroad  Co.,  136  Pa.  618,  626,  20  Atl.  517,. 
20  Am.  St.  Rep.  944,  it  is  said:  "All  the  cases  agree  that  the 
master  is  not  bound  to  use  the  newest  and  best  appliances.  He 
performs  his  duty  when  he  furnishes  those  of  ordinary  character 
and  reasonable  safety,  and  the  former  is  the  test  of  the  latter; 
for  in  regard  to  the  style  of  the  implement  or  rfature  of  the  mode 
of  performance  of  any  work  'reasonably  safe'  means  safe  ac- 
cording to  the  usages,  habits,  and  ordinary  risks  of  the  business. 
Absolute  safety  is  unattainable,  and  employers  are  not  insurers. 
They  are  liable  for  the  consequences,  not  of  danger,  but  of  neg- 
ligence; and  the  unbending  test  of  negligence  in  methods,  ma- 
chinery, and  appliances  is  the  ordinary  usage  of  the  business.  No 
man  is  held  by  law  to  a  higher  degree  of  skill  than  the  fair  average 
of  his  profession  or  trade,  and  the  standard  of  due  care  is  the 
conduct  of  the  average  prudent  man.  The  test  of  negligence  in 
the  employers  is  the  same,  and,  however  strongly  they  may  be 
convinced  that  there  is  a  better  or  less  dangerous  way,  no  jury 
can  be  permitted  to  say  that  the  usual  and  ordinary  way,  com- 
monly adopted  by  those  in  the  same  business,  is  a  negligent  way 
for  which  liability  shall  be  imposed.  Juries  must  necessarily  de- 
termine the  responsibility  of  individual  conduct,  but  they  cannot 
be  allowed  to  set  a  standard  which  shall,  in  effect,  dictate  the 
customs  or  control  the  business  of  the  community."  See,  also,. 
McDonald  v.  N'.  &  W.  Ry.  Co.,  95  Va.  98,  105,  27  S.  E.  821 ; 
Riverside  Cotton  Mills  v.  Green,  98  Va.  58,  34  S.  E.  963 ;  N.  & 
W.  Ry.  Co.  V.  Cromer's  Adm'r,  101  Va.  667.  671,  44  S.  E.  898; 
Truckers'  Manufacturing  &  Supply  Co.  v.  White  (Va.)  60  S. 
E.  630. 

The  burden  was  upon  the  plaintiff  to  prove  the  negligence  of 
the  company,  and  this  he  attempted  to  do,  not  by  showing  that 
the  method  used  by  the  company  was  not  a  reasonably  safe 
method,  but  that  in  the  opinion  of  a  witness,  who  had  been  a 
conductor  and  motorman  on  electric  cars  off  and  on  for  eight 
years,  a  cross-over  trolly  would  be  a  simple  and  inexpensive  de- 
vice for  promoting  the  safety  and  convenience  of  the  company 
and  its  employees.  The  witness  admitted  that  he  had  never  had 
any  experience  in  superintending  the  construction  of  such  work; 
and,  while  he  did  not  consider  himself  an  expert  in  those  mat- 
ters, he  believed  that  with  a  little  experience  he  could  do  the 
work,  *'but  could  not  jump  into  it  on  the  street." 

It  appeared  that  every  night,  from  about  1 1 :30  until  about 
12:30  o'clock,  an  average  of  a  car  a  minute  crossed  this  latch; 
and  there  was  no  evidence  tending  to  show  that  any  such  accident 
had  ever  happened  before  at  that  point,  or  elsewhere,  from  the 
use  of  such  contrivance.  Under  these  circumstances,  the  unrea- 
sonableness of  condemning  a  method  which  experience  had  shown 
to  be  reasonably  safe  and  fixing  negligence  upon  the  company 
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for  its  employment  on  the  bare  opinion  of  an  alleged  expert  wit- 
ness, the  foundation  of  whose  special  knowledge  was  that  he  had 
formerly  served  in  the  capacitlies  of  motorman  and  conductor  on 
electric  cars,  must  be  manifest. 

The  testimony  of  the  witness  was  objected  to  on  the  ground 
that  he  was  not  qualified  to  give  an  expert  opinion  on  the  matter 
under  investigation.  The  objection  was  well  taken,  and  ought  to 
have  been  sustained. 

In  McKelvey  v.  C.  &  O.  Ry.  Co.,  35  W.  Va.  500,  14  S.  E.  261, 
it  was  held  that  a  locomotive  engineer,  without  experience  in  the 
construction  and  repair  of  boilers,  was  not  an  expert  as  to  the 
effect  of  broken  stay  bolts  in  the  boiler.  The  court,  in  that  con- 
nection, observes:  "Every  one  may,  it  is  true,  have  an  opinion 
from  observation,  but  it  is  an  untrustworthy  opinion,  not  ranking 
in  reliability  as  that  of  one  proficient  in  the  art  of  its  construction. 
This  witness  had  simply  used  engines  as  an  engineer,  and  had, 
perhaps,  become  acquainted  with  the  practical  working  of  some 
of  their  parts,  but  that  is  all.  He  shows  himself  that  he  is  not 
an  expert." 

Says  Wigmore:  "It  is  desirable  to  appreciate  that  expert 
capacity  is  a  matter  wholly  relative  to  the  subject  of  the  par- 
ticular question;  that,  therefore,  the  existence  of  the  capacity 
arises  in  theory  as  a  new  inquiry  from  question  to  question." 
Greenleaf  on  Ev.  (16th  Ed.,  by  Wigmore)  §  430a. 

With  respect  to  the  allegation  of  the  second  count  of  the  dec- 
laration, that  the  company  negligently  failed  to  adopt  and  pro- 
mulgate adequate  rules  for  the  protection  of  its  employees  in 
crossing  the  latch,  the  only  evidence  on  the  subject  was  supplied 
by  the  plaintiff's  witness,  who  testified  that  "employees  were 
instructed  to  look  out  when  using  the  cross-over  to  see  that  there 
was  nothing  approaching." 

In  that  state  of  the  evidence  the  jury  should  have  been  told 
not  to  consider  the  second  count,  and  ought  not  to  have  been 
left  to  conjecture  that  the  company  might  possibly  have  adopted 
some  other  rule  better  calculated  to  insure  the  safety  of  employees. 

We  approach,  with  a  just  appreciation  of  its  importance,  the 
consideration  of  the  question  raised  by  the  third  and  fourth  assign- 
ments of  error,  namely,  whether  section  162  of  the  Constitution 
of  Virginia  abolishes  the  fellow-servant  doctrine,  so  far  as  em- 
ployees of  street  railway  companies  are  concerned. 

Though  this  question  is  one  of  first  impression  in  this  state, 
it  has  been  passed  on  by  the  courts  of  last  resort  of  several  of 
the  states  of  the  Union ;  and  it  may  be  confidently  affirmed  that 
by  the  great  weight  of 'authority  street  railwavs  or  noncommercial 
roads  are  not  included  within  the  scope  of  similar  enactments. 

It  has  been  said  that  "the  word  'railroad'  has  no  such  fixed 
definition  as  to  enable  a  court  to  determine  whether,  by  ils  mere 
use  in  a  statute,  it  applies  to  street  railways  or  not.     It  may  be 


38  Vol  29  R  R  R— Voi.  52  Am  &  Eng  R  Cas  N  S 

Norfolk  A  PorUmonth  Trac.  Col  v.  E^Uin^ton's  Adm'r 

used  in  its  broad  sense,  which  includes  a  street  railroad  and  any 
other  kind  of  road  on  which  rails  of  iron  are  laid  for  the  wheels 
of  cars  to  run  upon,  whether  propelled  by  steam,  electricity,  horse, 
or  other  power ;  or  it  may  be  used  in  its  technical  sense,  which 
does  not  apply  to  street  railroads.  As  a  general  rule,  statutes  are 
presumed  to  use  words  in  their  popular  sense;  but  the  safest 
rule  of  construction  is  to  take  the  entire  provisions  of  .the  statute 
and  thereby  ascertain,  if  possible,  what  the  Legislature  intended. 
The  meaning  must  depend  upon  the  context,  and  be  ascertained 
from  the  occasion  and  necessity  of  the  law,  the  mischief  felt,  and 
the  object  and  remedy  in  view.'*  Mass.  Loan,  etc.,  Co.  v.  Hamil- 
ton, 88  Fed.  589,  32  C.  C.  A.  46. 

That  case  came  from, the  Western  District  of  Montana,  and  the 
United  States  Circuit  Court  of  Appeals  held  that  a  statute  pro- 
viding that  judgments  for  certain  torts  might  be  recovered  against 
"any  railway  corporation"  did  not  apply  to  street  car  companies, 
for  the  reason  that  other  provisions  of  the  same  statute  applicable 
to  "any  railway  corporation"  were  plainly  not  applicable  to  street 
car  companies. 

If,  therefore,  it  be  conceded  that  the  word  "railroad,"  in  its 
broadest  signification,  would  include  both  street  railways  and 
steam  railroads,  nevertheless  a  critical  examination  of  the  lan- 
guage of  section  162,^  and  other  portions  of  the  Constitution  and 
laws  of  the  state  in  pari  materia,  aided  by  the  history  and  spirit 
of  the  provision,  lead  us  to  the  conclusion  that  the  words  "rail- 
road company,"  as  employed  in  that  section,  were  only  intended 
to  apply  to  railroads  proper  or  commercial  railroads. 

Thus  it  will  be  seen  that  section  162  refers  to  employees  of 
railroads  at  work  "upon  a  car  or  engine  standing  upon  a  track," 
and  gives  right  of  action  to  a  servant  injured  by  the  negligence  of 
an  employee  "in  charge  of  any  switch,  signal  point,  or  locomotive 
engine,  or  who  is  charged  with  dispatching  trains  or  transmitting 
telegraphic  or  telephonic  orders  therefor."  This  language  is  not 
applicable  to  street  railways.  They  are  not  propelled  by  loco- 
motive engines,  nor  are  their  movements  controlled  by  train  dis- 
patchers or  telegraphic  orders. 

In  construting  a  Massachusetts  statute  which  made  an  employer 
liable  for  injuries  to  an  employee  resulting  from  the  negligence 
of  a  fellow-servant  in  charge  of  a  "locomotive  engine  or  train 
upon  a  railroad,"  the  Supreme  Judicial  Court  of  that  state,  in 
Fallon  V.  West  End  Street  Railway  Company,  171  Mass.  249,  50 
N.  E.  336,  held  that  a  street  railway  operated  by  electricity  was 
not  within  the  meaning  of  the  act. 

Again,  section  153  of  the  Constitution  t^Code  1904,  p.  ccxix) 
declares  that  "the  term  'transportation  company'  shall  include  any 
company,  trustee,  or  other  person,  owning,  leasing  or  operating  for 
hire  a  railroad,  street  railway,  canal,  steamboat  or  steam  line,  and 
also  any  freight  car  company,  car  association,  or  car  trust,  ex- 
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press  company,  or  company,  trustee,  or  person  in  any  way 
engaged  in  business  as  a  common  carrier  over  a  route 
acquired  in  whole  or  in  part  under  the  right  of  eminent  domain/^ 
If  the  constitutional  convention-  had  been  of  opinion  that*  the 
word  "railroad"  included  "street  railway,"  it  would  not  have 
found  it  necessary  to  mention  the  latter  eo  nomine  in  its  care- 
fuUv  worded  definition  of  the  term  "transportation  company." 

So,  in  the  "act  concerning  piiblic  service  corporations"  (Code 
1904,  §  1294a),  the  term  "transportation  company"  is  similarly 
defined,  the  definition,  in  terms,  naming  both  "railroads"  and 
**street  railways."  In  the  same  section  the  words  "railroads" 
and  "railroad  companies"  are  defined,  but  there  is  nothing  to  in- 
dicate that  those  terms  are  intended  to  embrace  "street  railways" 
or  "street  railway  companies." 

Section  162  of  the  Constitution  of  Virginia  is  the  counter- 
part of  section  193,  art.  7,  of  the  Constitution  of  the  state  of  Mis- 
sissippi of  1890,  from  which  it  was  taken.  N.  &  W.  Ry.  Co.  v, 
Cheatwood's  Adm  x,  103  Va.  356,  366,  49  S.  E.  489.  Conse- 
quently the  decisions  of  the  Mississippi  court  construing  practi- 
cally an  identical  provision  of  the  Constitution  of  that  state,  and 
giving  in  historical  review  the  reasons  for  its  adoption,  are  entitled 
to  very  great  weight  in  interpreting  the  corresponding  section  of 
"the  Virginia  Constitution. 

In  October,  1902,  section  193  of  the  Mississippi  Constitution 
was  construed  by  the  Supreme  Court  of  that  state  in  Ballard  v. 
Cotton-  Oil  Co.,  81  Miss.  507,  34  South.  533,  62  L.  R.  A.  407, 
95  Am.  St.  Rep.  476,  and  a  statute  of  Mississippi,  which  under- 
took to  extend  the  provisions  of  that  section  to  employees  of 
corporations  other  than  railroad  corporations  proper  or  commer- 
cial railroads,  was  condemned  as  violative  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United  States. 

In  the  case  of  Construction  Co.  v.  Heflin,  88  Miss.  314,  42 
South.  174,  12  L.  R.  A.  (N.  S.)  1040  (decided  two  years  ago), 
the  Ballard  Case  is  exhaustively  reviewed,  and  its  doctfine  ap- 
proved. At  page  348  of  88  Miss,  and  page  177  of  42  South.,  the 
court  says :  "What  is  the  plain  and  simple  history  of  the  adoption 
of  this  section?  We  set  it  forth  fully  in  the  Ballard  Case  as 
follows:  'Section  193  of  the  Constitution  of  1890  was  adopted 
after  the  decision  of  the  United  States  Supreme  Court  in  Mis- 
souri R.  Co.  V.  Mackey,  127  U.  S.  205,  8  Sup.  Ct.  1161,  32  L. 
Ed.  107,  in  1888,  and  was  manifestly  intended  to  authorize  legis- 
lation alon^:  the  lines  held  constitutional  in  that  case' — that  is  to 
say,  to  abolish  the  fellow-servant  rule  in  the  case  of  employees  of 
railroad  corporations  whose  business  was  known  to  be  inherently 
dangerous — and  the  purpose  of  the  last  x  clause  of  section  193 
was  to  extend  remedies  therein  provided  for  to  any  other  class 
of  employees  of  corporations  or  persons  whose  business  was, 
like  that  of  railroads,  inherently  dangerous,  or  whose  business 
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was  so  different  from  the  business  of  other  corporations  or  per- 
sons as  to  furnish  the  basis  for  a  classification  of  the  business  of 
such  corporations  or  persons,  under  which  their  employees  might 
be  permitted  to  sue  without  reference  to  the  fellow-servant  rule, 
while  the  employees  of  corporations  and  persons  not  having  that 
sort  of. business  could  not  so  sue;  in  other  wordsj  to  permit  a 
classification  based  on  'some  difference  bearing  a  reasonable  and 
just  relation  to  the  act  in  respect  to  which  the  classification  is 
proposed;  Ellis'  Case,  165  U.  S.  150,  17  Sup.  Ct.  255,  41  U  Ed. 
666."  The  .court  then,  at  page  350  of  88  Miss.,  page  178  of  42 
South.  (12  L.  R.  a.  [N.  S.]  1040),  proceeds:  **There  never 
was  a  wiser  building  than  the  writing  of  this  section  193.  *  *  * 
They  [the  constitutional  convention]  did  not  wish  to  be  'hoisted 
by  their  own  petard'  by  framing  a  section  which  would  be  wholly- 
stricken  down  by  that  great  court  [the  Supreme  Court  of  the 
United  States]  ;  for  knowing  the  decisions  of  that  court  up  to 
that  time,  as  we  particularly  pointed  them  out  in  the  Ballard  Case,* 
they  knew  that  the  United  States  Supreme  Court  had,  in  the 
Mackey  Case,  supra,  sanctioned  legislation  giving  to  the  employ- 
ees of  railroad  corporations  proper — such  railroads  as  are  some- 
times known  as  'commercial  railroads'  engaged  in  the  transporta- 
tion of  freight  and  passengers — remedies  denied  such  employees 
of  other  corporations.  They  knew  that  that  classification  had 
been  vindicated  upon  the  ground  that  the  business  of  such  corpo- 
rations was  inherently  dangerous.  .They  knew  that  they  might, 
therefore,  follow  in  the  footsteps  of  the  United  States  Supreme 
Court  in  going'  that  far ;  and  they  went  that  far  for  that  reason ; 
and  they  went  no  further  for  that  very  wise  reason.  And  so,  as 
we  said  in  the  Ballard  Case,  if  it  be  only  correctly  and  carefully 
read,  the  whole  scope  and  purpose  and  spirit  of  said  section  193 
of  our  Constitution  is  to  give  the  remedies  therein  given  to  the 
employees  of  railroad  corporations  proper,  such  as  are  engaged 
in  the  transportation  of  freight  and  passengers,  and  to  such  rail- 
road companies  alone."  Accordingly  the  court  held  that  the  pro- 
visions of  section  193  were  not  applicable  to  a  corporation  not  a 
common  carrier,  although  operating  a  railroad  as  an  adjunct  to 
its  main  business. 

We  may  also  place  in  that  side  of  the  scale,  without,  however, 
prolonging  this  opinion  to  review  them,  the  following  pertinent 
authorities:  Funk  v.  St.  Paul  City  R.  Co.,  61  Minn.  435,  63  N. 
W.  1099,  29  L.  R.  A.  208,  52  Am.  St.  Rep.  608;  Lundquist  z;. 
Duluth  St.  Ry.  Co.,  65  Minn.  387,  67  N.  W.  1006;  Riley  v.  Gal- 
veston City  R.  Co.,  13  Tex.  Civ.  App.  247,  35  S.  W.  826;  Fallon 
V.  West  End  St.  Ry.  Co.,  171  Mass.  249.  50  N.  E.  536;  Sams  v. 
St.  Louis,  etc.,  R.  Co.,  174  Mo.  53,  73  S.  W.  686,  61  L.  R.  A. 
475. 

Against  this  formidable  array,  the  Supreme  Court  of  Georgia 
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held  contra  in  Savannah,  etc.,  R.  Co.  v.  Williams,  1 17  Ga.  414,  43 
S.  E.  751,  61  L.  R.  A.  249. 

We  are  bound  to  presume  that  the  able  lawyers  who  framed 
section  162  knew  of  the  construction  placed  by  the  foregoing  de- 
cisions on  similar  enactments,  and,  if  they  had  intended  that 
section  to  embrace  street  railways,  they  would  have  declared  that 
intention  in  unmistakable  language. 

The  comparative  inherent  dangers  of  the  respective  business  of 
railroad  companies  proper  and  street  railway  companies  is  well 
illustrated  by  the  following  statistics,  taken  from  reports  of  the 
State  Corporation  Commission:  In  1903,  on  steam  railroads, 
out  of  a  total  of  2,789  persons  killed  or  injured  by  accidents 
2,319  were  employees.  On  electric  railways  out  of  a  total  of 
493  persons  killed  or  injured  by  accidents  9  were  employees.  In 
1904,  on  steam  railroads,  out  of  a  total  of  2,781  persons  killed 
or  injured  by  accidents,  2,264  were  employees.  On  electric  rail- 
ways, out  of  a  total  of  206  persons  killed  or  injured  by  accidents 
9  were  employees.  In  1905,  on  steam  railroads,  out  of  a  total 
of  1,812  killed  or  injured  by  accidents  1,353  were  employees. 
On  electric  railways  out  of  a  total  of  230  persons  killed  or  in- 
jured by  accidents  19  were  employees.  And,  in  1906,  on  steam 
railroads,  out  of  a  total  of  2,277  persons  killed  or  injured  by  ac- 
cidents 1,775  were  employees.  On  electric  railways,  out  of  a 
total  of  203  persons  killed  or  injured  .by  accidents  27  were  em- 
ployees. 

It  is  also  worthy  of  notice  that,  while  the  dockets  of  this  court 
abound  with  fellow-servant  cases  occurring  on  steam  railroads, 
we  recall  but  one  instance  of  the  kind  in  connection  with  electric 
railways. 

It  would  seem,  therefore,  that  the  danger  is  infinitely  greater 
proportionately  to  employees  of  steam  railroad  companies  than  to 
employees  of  electric  railway  companies;  and  that  consideration 
may  have  been  a  dominant  factor  with  the  constitutional  conven- 
tion in  including  the  one  class  and  excluding  the  other  class  of 
employees  from  the  operation  of  section  162,  as  was  unquestion- 
ably the  case  with  the  Mississippi  convention. 

It  may  well  be  that  the  growing  tendency  of  electric  railway 
companies  to  extend  their  lines,  not  infrequently  many  miles,  out 
in  the  country  for  utilization  in  the  transportation  of  lighter 
forms  of  freight,  including  all  kinds  of  farm  products,  as  well 
as  of  passengers,  will  necessitate  similar  classification  of  siich 
companies  with  other  commercial  railroads.  Should  the  exigency 
arise,  the  last  paragraph  of  section  162  leaves  the  Legislature 
freehanded  to  deal  with  the  situation.  But  in  the  present  state  of 
the  law  there  is  no  escape  from  the  conclusion  that  under  the 
Virginia  Constitution  the  common  law  fellow-servant  doctrine 
still  obtains  with  respect  to  employees  of  street  railway  com- 
panies. 
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Our  rulings  on  the  preceding  assignments  of  error  will  neces- 
sitate a  new  trial  of  the  case  along  such  essentially  different  lines 
as  to  render  notice  of  the  remaining  assignments  unnecessary. 

The  judgment  of  the  trial  court  must  be  reversed,  the  ver- 
dict of  the  jury  set  aside,  and  the  case  remanded  for  a  new  trial 
to  be  had  therein,  not  in  conflict  with  this  opinion. 

Reversed. 

NOTE. 

APPLICATION   OF   STATUTES    MAKING  RAILROAD    COM- 
PANIES RESPONSIBLE  FOR  NEGLIGENCE 
OF  FELLOW  SERVANTS- 

I.  Employers  Affected  by  Such  Statutes,  45. 

1.  Street  Railways,  45. 

a.  Georgia  Statute,  45. 

b.  Indiana  Statute,  45. 

c.  Iowa  Statute,  45. 

d.  Massachusetts  Statute,  46. 

e.  Minnesota  Statute,  46. 

f.  Missouri  Statute,  46. 

g.  Texas  Statute,  46. 

2.  Private  Railroads,  47. 

a.  Georgia  Statute,  47. 

b.  Minnesota  Statute,  47. 

c.  Missouri  Statute,  49. 

d.  North  Carolina  Statute,  49. 

e.  Ohio  Statute,  49. 

f.  Texas  Statute,  50. 

g.  Wisconsin  Statute,  50. 

3.  Construction  Companies,  50. 

a.  Kansas  Statute,  50. 

b.  Mississippi  Constitutional  Provision,  51. 

4.  Receivers,  51. 

a.  Held  Not  Applicable,  51. 

(1)  Georgia,  51. 

(2)  Texas,  52. 

b.  Held  Applicable,  53. 

(1)  Iowa,  53. 

(2)  Kansas,  53. 

(3)  Minnesota,  54. 

(4)  Missouri,  54. 

(5)  Ohio,  54. 

5.  Operating  Line  Composed  of  Tracks  of  Several  Other  Com- 

panies, 54. 

6.  Successor  Company,  54. 

II.  Statutes  Making  Railroad   Companies  Liable   to  "Any  Person," 
whether  Fellow  Servant  Rule  Is  Abrogated  by,  55. 
1.  In  General,  55. 
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2.  United  States,  55. 

3.  Colorado,  55. 

4.  Georgia,  55. 
5/ Iowa,  55. 

6.  Maine,  56. 

7.  Massachusetts,  56: 

8.  Minnesota,  56. 

9.  Mississippi,  57. 

10.  Missouri,  57. 

11.  New  Mexico,  57. 

12.  Rhode  Island,  57. 

13.  Tennessee,  57. 

14.  Canada,  57. 
III.  Railroad  Work,  58. 

1.  Scope  of  Section,  58. 

2.  Illustrations,  58. 

a.  Alabama,  58. 

b.  Georgia,  58. 

c.  Iowa,  58. 

(1)  When  Statute  Is  Applicable,  58. 

(2)  When  Statute  Is  Not  Applicable,  64. 

d.  Kansas,  65. 

•  e.  Massachusetts,  66. 

f.  Minnesota,  67. 

(1)  When  Statute  Is  Applicable,  67. 

(2)  When  Statute  Is  Not  Applicable,  69. 

g.  Mississippi,  70. 
h.  Missouri,  70. 

i.  North  Carolina,  72. 
j.  Pennsylvania,  72. 
k.  Texas,  73. 

(1)  When  Applicable,  73. 

(2)  When  Not  Applicable,  74. 
1.  Virginia,  75. 

m.  Wisconsin,  75. 

(1)  When  Applicable,  75. 

(2)  When  Not  Applicable,  76. 

IV.  In  Charge  or  Control  of  Trains  or  Certain  Other  Appliances,  76. 

1.  When  Statute  Applies,  77. 

2.  When  Statute  Does  Not  Apply,  81. 

V.  Ways,   Works,   or   Machinery,   Application    of   Statutes    Making 
Employers  Liable  on  Account  of  Defects  in,  83. 

1.  Scope  of  Section,  83. 

2.  Illustrations,  84. 

VI.  Injuries  Resulting  from  Obedience  to  Rules,  By-Laws,  or  Par- 
ticular Instructions,  86. 

1.  Acts  done  in  Disobedience  to  Particular  Instructions,  87. 

2.  Acts  or  Omission  of  Person  Injured,  87. 
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VII.  Miscellaneous,  87. 

1.  Must  Be  Employee's  Negligence,  87. 

2.  Scope  of  Employment,  88. 

3.  Contributory  Negligence,  88. 

4.  Extraterritorial  Effect,  89. 

5.  Trains,  Cars,  or  Locomotives — Definitions,  89. 

6.  Who  Are  Employees,  91. 

7.  Who  Are  Not  Employees,  93. 

8.  Minor  Killed  through    Negligence   of   Fellow  Servant — Ap- 

plication of.  Statute  Giving  Right  of  Action  for  Death  of 
Child,  95. 

Cross  References  to  Preceding  Authorities  Contained  in  This  Series. 

Application  of  Employers'  Liability  Acts. — See  foot-note  appended 
to  Cahill  v.  Boston  &  M.  R.  R.  (Mass.),  18  R.  R.  R.  830,  41  Am.  & 
Eng.  R.  Cas.,  N.  S.,  830,  where  all  the  authorities  on  the  subject  in  this 
series,  preceding  it,  are  collected;  first  foot-note  appended  to  South- 
ern Ry.  Co.  V,  Smith  (Va.),  26  R.  R.  R.  579,  49  Am.  &  Eng.  R.  Cas., 
N.  S.,  679;  last  foot-note  appended  to  Hardt  v,  Chicago,  etc.,  Ry.  Co. 
(Wis.),  26  R.  R.  R.  468,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  468;  first  foot- 
note appended  to  Creola  Lumber  Co.  v.  Mills  (Ala.),  26  R.  R.  R.  395, 
49  Am.  &  Eng.  R.  Cas.,  N.  S.,  395;  last  foot-note  appended  to  Hair- 
ston  V.  United  States  Leather  Co.  (N.  Car.),  26  R.  R.  R.  595,  49  Am. 
&  Eng,  R.  Cas.,  N.  S.,  595;  Liles  v.  Fosburgh  Lumber  Co!  (N.  Car.), 
25  R.  R.  R.  517,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  517;  foot-note  ap- 
pended to  Southern  Ry.  Co.  v.  Shook  (Ala.),  25  R.  R.  R.  371,  48  Am. 
&  Eng.  R.  Cas.,  N.  S.,  371;  first  foot-note  appended  to  Bradford  Con- 
struction Co.  V.  Heflin  (Miss.),  24  R.  R.  R.  483,  47  Am.  &  Eng.  R.  Cas., 
N.  S.,  483. 

Contributory  Negligence  of,  or  Assumption  of  Risk  by  Injured  Em- 
ployee, Effect  of  under  An  Employers'  Liability  Act — See  first  foot- 
note appended  to  Atlantic  Coast  Line  R.  Co.  v,  Ryland  (Fla.),  18  R. 
R.  R.  834,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  834,  where  all  the  authorities 
on  the  subject  in  this  series,  preceding  it,  are  collected;  first  foot-note 
appended  to  Hairston  v.  United  States  Leather  Co.  (N.  Car.),  26  R.  R. 
R.  595,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  595;  last  foot-note  appended  to 
Schlemmer  v,  Buffalo,  etc.,  Ry.  Co.  (U.  S.),  26  R.  R.  R.  190,  49  Am.  & 
Eng.  R.  Cas.,  N.  S.,  190. 

Extraterritorial  E£Fect  of  Statutes. — See  first  foot-note  appended  to 
Bain  v.  Northern  Pac.  Ry.  Co.  (Wis.),  12  R.  R.  R.  31,.  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  31,* where  all  the  authorities  on  the  subject  in  this 
series,  preceding  it,  are  collected;  first  foot-note  appended  to  Louis- 
ville &  N.  R.  Co.  V.  Melton  (Ky.),  26  R.  R.  R.  585,  49  Am.  &  Eng.  R. 
Cas.,  N.  S.,  585;  Denver,  etc.,  R.  Co.  v.  Warring  (Colo.),  24  R.  R.  R. 
531,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  531;  last  foot-note  appended  to 
Davis  V,  Chesapeake  &  O.  Ry.  Co.  (Ky.),  24  R.  R.  R.  170,  47  Am.  & 
Eng.  R.  Cas.,  N.  S.,  170. 

Railroad  Work,  What  Constitutes. — See  first  foot-note  appended  to 


Voh  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  45 

Note 

Hayman  v.  Philadelphia  &  R.  Co.  (Pa.)>  24  R.  R.  R.  475,  47  Am.  & 
Eng.  R.  Cas.,  N.  S.,  475;  first  foot-note  appended  to  Mace  v.  Boedker 
&  Co.- (Iowa),  17  R.  R.  R.  301,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  301; 
foot-note  appended  to  Tay  v.  Willmar  &  S.  F.  Ry.  Co.  (Minn.),  22 
R,  R.  R.  710,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  710;  first  foot-note  ap- 
pended to  Taggart  v.  Republic  Iron  &  Steel  Co.  (C.  C.  A.),  22  R.  R. 
R.  511,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  511. 

Who  Arc  Employees* — See  last  foot-note  appended  to  Parrott  v. 
Chicago  G.  W.  Ry.  Co.  (Iowa),  16  R.  R.  R.  253,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  253,  where  all  the  authorities  on  the  subject  in  this  series, 
preceeding  it,  are  collected;  last  foot-note  appended  to  Louisville  & 
N.  R.  Co.  V.  Pendleton's  Adm'r  (Ky.),  28  R.  R.  R.  213,  51  Am.  & 
Eng.  R.  Cas.,  N.  S.,  213;  first  foot-note  appended  to  Pugmire  v.  Ore- 
gon Short  line  R.  Co.  (I^tah),  27  R.  R.  R.  660,  50  Am.  &  Eng.  R.  Cas., 
N.  S.,  660;  foot-note  appended  to  Russell  v.  Oregon  Short  Line  R. 
Co.  (C.  C.  AO,  26  R.  R.  R.  601,  49  Am.  &  Eng.  R.  Cas.,'N.  S.,  601; 
first  foot-note  appended  to  Vassor  v.  Atlantic  Coast  Line  R.  Co. 
(N.  Car.),  25  R.  R.  R.  629,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  629. 

I.   EMPLOYERS  AFFECTED  BY  SUCH  STATUTES- 

Employers'  liability  acts  enacted  for  the  benefit  of  railroad  em- 
ployees are  generally  strictly  construed,  being  in  derogation  of  the 
common  law,  and  the  courts  seldom  apply  them  to  any  but  public 
railroad  corporations,  chartered  for  the  purpose  of  exercising  the 
functions  of  common  carriers  of  freight  and  passengers.  This  section 
Df  our  article  will  embrace  decisions  on  the  question  whether  a  stat- 
ute rendering  a  railroad  company  liable  for  an  injury  sustained  by 
one  of  its  employees  by  reason  of  the  act  or  omission  of  his  fellow 
servant  may  be  applicable  to  other  employers  than  those  owning  and 
operating  ordinary  public  steam  railroads. 

1.    STREET  RAILWAYS. 

The  courts  are  nearly  unanimous  in  holding  that  the  ordinary  street 
railway  is  not  included  in  such  a  statute.    * 

a.     Georgia  Statute. 

A  chartered  street  railroad  company  is  a  railroad  company  within 
S§  2297,  2323  of  Ga.  Civ.  Code,  of  1895,  and,  therefore,  liable  to  one 
servant  for  injuries  inflicted  by  negligence  of  fellow  servants.  Savan- 
nah, etc.,  R.  Co.  V.  Williams  (Ga.),  7  R.  R.  R.  279,  30  Am.  &  Eng. 
R.  Cas.,  N.  S.,  279,  43  S.  E.  751. 

b.   Indiana  Statute. 

See  Indianapolis,  etc..  Transit  Co.  v.  Andis,  33  Ind.  App.  625,  72 
N.  E.  145. 

c.  Iowa  Statute. 

Corporations  Owning  and  Operating  Intenirban  Street  Railways. — 
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Iowa  Code,  §  2071,  abrogating  the  fellow  servant  rule  as  to  cer- 
tain employees  "of  every  corporation  operating  a  railway,"  does  not 
apply  to  corporations  operating  street  railways  and  owning  lines 
extending  to  other  towns  and.  cities,  notwithstanding  Acts  29  Gen. 
Assem.  p.  50,  c.  81,  §  2,  providing  that  the  words  "railway"  and  "rail- 
way corporation,"  "railroad"  and  "railroad  corporation,"  whenever 
used  in  the  statutes,  shall  include  all  interurban  railways  and  all  com- 
panies and  corporations"  "constructing,  owning,  or  operating  inter- 
urban street  railways,"  in  view  of  section  3,  providing  that  any  inter- 
urban railway  shall,  within  the  corporation  limits  of  any  city  or  town, 
on  such  streets  as  it  shall  use,  be  deemed  a  street  railway,  and  sub- 
ject to  the  laws  governing  street  railways.  So  held  in  McLeod  v, 
Chicago,  etc.,  R.  Co.  (Iowa),  14  R.  R.  R.  715,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  715,  101  N.  W.  77. 

d.  Massachusetts  Statute. 
See  Fallon  z/.  West  End  St.  Ry.  Co.,  171  Mass.  249,  50  N.  E.  536. 

e.  Minnesota  Statute. 

Street  Railway  Line  Operated  by  Cable. — Minn.  Laws  1887,  c.  13,  G. 
•S.  1894,  §  2701,  providing  that  every  railroad  corporation  owning  and 
operating  a  railroad  in  this  state  shall  be  liable  for  damages  sustained 
by  an  agent  or  servant  by  reason  of  the  negligence  of  any  other 
agent  or  servant,  is  not  applicable  to  a  street  railway  corporation, 
although  its  line  is  operated  by  cable.  So  held  in  Funk  v.  St.  Paul 
City  Ry.  Co.,  61  Minn.  435,  63  N.  W.  1099. 

1  Missouri  Statute. 

Mo.  Rev.  St.  1899,  §  2873,  which  provides  "that  every  railroad  cor- 
poration owning  or  operating  a  railroad  in  this  state  shall  be  liable 
for  all  damages  sustained  by  any  agent  or  servant  thereof  while  en- 
gaged in  the  work  of  operating  such  railroad  by  reason  of  the  negli- 
gence of  any  other  agent  or  servant  thereof,"  does  not  apply  to  street 
railways.  So  held  in  Samsi^.  St.  Louis  &  M.  R.  Co.  (Mo.),  8  R.  R.  R. 
396,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  396,  73  S.  W.  686;  Johnson  v.  Met- 
ropolitan St.  Ry.  Co.,  104  Mo.  App.  588,  78  S.  W.  275. 

Corporation  also  Authorized  to  Own  and  Operate  Steam  Railroad. 
— If  a  corporation  and  its  servants,  who  in  fact  are  engaged  only  in 
the  operating  of  a  street  railway,  are  not  covered  by  the  fellow  serv- 
ant statute,  then  the  fact  that  the  charter  of  the  corporation  au- 
thorizes it  to  own  and  operate  a  trunk  line  steam  railroad  will  not 
bring  them  within  the  statute.  So  held  in  Sams  v.  St.  Louis  & 
M.  R.  Co.  (Mo.),  8  R.  R.  R.  396,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  396, 
73  S.  W.  686. 

g.    Texas  Statute. 

The  fellow  servant  act  of  Texas  of  May  4,  1893,  defining  who  are 
fellow  servants,  though  applicable  by  its  terms  to  "any  railway  cor 
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poration,"  does   not  include   street   railway  companies.     So   held  in 
Riley  v,  Galveston  City  Ry.  Co.,  13  Tex.  Civ.  App.  247. 

But  the  term  "railway  corporations,"  as  used  in  the  Texas  fellow 
servant  act  of  March  10,  1891,  applies  to  street  railway  corporations. 
So  held  in  Austin  Rapid  Transit  Co.  v.  Groethe  (Tex.  Civ.  App.), 
31  S.  W.  197. 

2.   PRIVATE  RAILROADS. 

Nor  arc  employers  owning  and  operating  railroads  merely  lor 
private  purposes  incident  to  their  real  business  generally  held  to 
be  affected  by  such  statutes. 

a.   Georgia  Statute. 

Railroad  of  Timber  Company — Charter  Granted  by  Superior  Court 
— Carriage  of  Freight  and  Passengers. — ^Under  the  constitution  of 
Georgia,  the  superior  courts  have  no  authority  to  grant  charters  to 
railroad  companies,  and  a  company  to  which  a  charter  was  granted 
by  the  superior  court  for  the  purpose  of  "carrying  on  the  general  busi- 
ness of  sawing  all  kinds  of  lumber,  by  machinery  run  by  steam,  or 
such  power  as  may  be  best  adapted  to  the  business,  to  place  said 
lumber  on  market,"  etc.,  is  not  a  railroad  company,  although,  accord- 
ing to  its  charter,  it  had  authority  "to  buy,  lease,  sell,  use,  and 
operate  locomotives  and  railroad  engines  on  tramroads,  and  railroads, 
to  build,  construct  and  project  railroads  and  tramroads  contiguous 
to.  and  in  connection  with,  and  for  the  purpose  of  furthering,  facili- 
tating and  more  readily  and  easily  carrying  on  the  aforesaid  business 
of  sawing,  manufacturing,  etc.,  as  proposed;"  and  the  fact  that  such 
company  did  on  some  occasions  transport  passengers  and  freight 
for  hire,  did  not  make  it  a  railroad  company,  within  an  employers' 
liability  act,  as  to  one  of  its  own  employees  who  was  injured  by  the 
movement  of  the  locomotive  at  a  time,  and  upon  an  occasion,  when 
the  company  was  in  no  sense  engaged  in  transacting  business  as  a 
carrier  for  the  public.  So  held  in  Ellington  v,  Beaver  Dam  Lumber 
Co.,  93  Ga.  53,  19  S.  E.  21. 

b.   Minnesota  Statute. 

The  Supreme  Court  of  Minnesota  has  held  that  the  fellow-servant 
law  of  that  state,  section  2701  Gen.  St.  Minn.  1894,  applies  to  "all 
persons  and  corporation"  operating  a  line  of  railroad  incident  to 
which  are  the  hazards  and  risks  intended  to  be  guarded  against  by 
the  Legislature.  Kibbe  v.  Stevenson  Iron  Min.  Co.  (C.  C.  A.),  136 
Fed.  Rep.  147. 

Defendant  was  a  corporation  organized  for  the  purpose  of  manu- 
facturing and  dealing  in  lumber,  buying,  improving,  selling,  and  deal- 
ing in  real  and  personal  property  connected  with  its  lumbering  busi- 
ness, and,  in  addition  thereto  and  in  connection  therewith,  it  owned 
and  operated  a  "logging  railroad,"  which  was  equipped  with  four  lo- 
comotives and  a  number  of  logging  and  box  cars,  used  in  carrying 
logs  from    the    pineries  to  the  sawmills  owned  and  operated  by  it. 
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It  did  not  follow  the  business  of  a  common  carrier  of  passengers  and 
freight,  the  operation  of  the  road  being  limited  exclusively  to  its  own 
private  business.  But  its  employees  engaged  in  the  operation  of  its 
trains  were  exposed  to  the  same  dangers  and  risks  as  are  employees 
of  railroad  corporations  engaged  as  common  carriers.  It  was  held 
that  Minn.  Gen.  St.  1894,  §  2701,  known  as  the  "Fellow  Servant  Act," 
applied  to  defendant,  and  it  was  liable  to  an  employee  engaged  in 
the  operation  of  such  railroad  for  injuries  caused  by  the  negligence 
of  a  fellow  servant.  So  held  in  Schus  v.  Powers-Simpson  Co.,  85 
(Minn.)  447,  1  R.  R.  R.  420,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  420,  89 
N.    W.    68. 

Logging  Railroads  Unknown  at  Time  of  Passage  of  Statute. — In 
Kline  v,  Minnesota  Iron  Co.,  93  Minn.  63,  100  N.  W.  681,  it  is  said  in 
the  opinion:  "Private  roads,  such  as  logging  roads,  or  like  that 
here  under  consideration,  were  unknown  in  this  state  at  the  time  of 
the  passage  of  the  statute  (section  2701,  Minn.  G.  S.  1894),  and  it  goes 
without  saying  that  the  legislature  did  rot  intend  to  exclude  them 
from  the  operation  of  the  act.  That  class  of  roads  has  come  into 
use  since  the  enactment  of  the  law,  and,  as  held  in  the  Schus  case  (85 
Minn.  447,  89  N.  W.  68),  are  subject  to  the  liability  there  imposed,  at 
least  when  they  are  operating  a  road  incident  to  which  are  the  hazards 
and'  dangers  contemplated  by  the  legislature  in  the  passage  of  the 
statute.  The  proviso  must,  therefore,  be  held,  not  as  indicating  an 
intention  on  the  part  of  the  legislature,  to  single  out  railroad  cor- 
porations engaged  in  public  traffic,  and  impose  upon  them  liability 
for  injuries  caused  to  one  servant  by  a  fellow  servant,  but  to  es- 
tablish a  rule  to  protect  employees  in  a  hazardous  and  dangerous 
employment,  and  the  exception  of  the  incomplete  road  merely  draws 
a  line  between  the  time  when  the  act  shall  take  affect  as  to  the  rail- 
roads in  course  of  construction.  When  fully  completed,  and  ready 
for  operation,  whether  public  or  private  enterprises,  if  in  their  opera- 
tion servants  are  exposed  to  railroad  hazards,  the  statute  applies, 
and  they  are  liable." 

But  in  Williams  v.  Northern  Lumber  Co.  (C.  C.  A.),  2  R.  R.  R.  283,  25 
Am.  &  Eng.  R.  Cas.,  N.  -S.,  283,  113  Fed.  Rep.  382,  it  is  held  that 
Rev.  St.  Minn.  1894,  §  2701,  providing  that  any  railroad  company  own- 
ing or  operating  a  railroad  in  the  state  shall  be  liable  for  injury  to 
any  agent  or  servant  occurring  through  the  negligence  of  a  fellow 
servant,  etc.,  is  limited  in  its  application  to  quasi  public  corporations 
having  franchises  from  the  state  and  operating  railroads  open  to 
public  travel  or  use,  and  does  not  apply  to  a  logging  road  built  and 
operated  only  for  private  purposes,  and  not  as  a  common  carriei;. 

Exemption  Applicable  to  Railroad  Not  Yet  Open  to  Public — ^Work 
of  Constructing  Yard  and  Yard  Tracks. — Work  done  in  •  construct- 
ing a  yard  with  tracks  in  it,  to  be  used  in  connection  with  and  as  a 
part  of  a  line  of  railroad  already  open  to  the  public,  does  not  come 
within  Minn.  Laws  1887,  c.  13,  §  1,  exempting  a  new  road,  or  part 
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thereof,  not  open  to  public  travel  or  use,  from  liability  to  an  employee 
for  injuries  sustained  through  the  negligence  of  a  co-employee.  So 
held  in  Moran  v.  Eastern  Ry.  Co.,  48  Minn.  46,  50  N.  W.  930. 

Same^— But  in  Schneider  v,  Chicago,  6.  &  N.  R.  Co.,  42  Minn.  68» 
43  N.  W.  783,  where  it  appeared  that  defendant  had  operated  its  line 
of  railroad  from  Chicago  to  St.  Paul  for  about  six  months,  when 
plaintiff  was  injured  by  the  negligence  of  a  co-employee  while  operat- 
ing an  engine  hauling  cars  on  a  temporary  track,  for  the  purpose  of 
filling  in  low  land  for  a  yard  in  St.  Paul,  it  was  held  that  Minn.  Laws 
1887,  c.  13,  §  1,  exempting  a  new  road,  or  part  thereof,  not  open  to 
public  travel  or  use,  from  liability  to  an  employee  for  injuries  sus^ 
tained  through  the  negligence  of  a  co-employee,  applied. 

c.  Missouri  Statute. 

Stock  Yards  Company  Authorized  to  Operate  Terminal  Lines. — 
Cnder  Mo.  Rev.  St.  1899,  §  1163  (Ann.  St.  3906  p.  988),  providing  that 
the  term  "railroad  corporation"  shall  mean  all  corporations  owning 
or  operating  any  railroad,  a  corporation  organized  under  Mo.  Rev. 
St.  1889,  §§  2768-2007  (providing  for  the  incorporation  of  manufactur- 
ing and  business  companies)  and  empowered  by  its  charter  to  operate 
terminal  lines  of  railways  in  connection  with  its  stockyards  and  pack- 
ing houses,  and  maintaining  a  number  of  miles  of  railroad  and  ter- 
minals and  engines  and  employees  to  operate  the  same,  is  a  railroad 
corporation,  within  Mo.  Rev.  St.  1899,  §  2873  (Ann  St.  1906,  p.  1655), 
providing  that  every  railroad  corporation  shall  be  liable  for  damages 
sustained  by  any  servant  while  engaged  in  operating  such  railroad, 
by  reason  of  the  negligence  of  any  other  servant.  So  held  in  Penney 
V.  St.  Joseph  Stock  Yards  Co.  (Mo.),  ill  S.  W.  79. 

d.    North  Carolina  Statute. 

N.  Car.  Revisal  1905,  §  2646,  providing  that  any  employee  of  any 
railroad  company  who  shall  suffer  injury  to  his  person  by  reason  of 
any  defects  in  the  machinery,  ways,  or  appliances  of  the  company, 
shall  be  entitled  to  maintain  an  action  against  the  company,  etc.,  is 
applicable  to  a  corporation  operating  railroads  for  the  transportation 
of  logs.  So  held  in  Liles  v,  Fosburgh  Lumber  Co.  (N.  Car.),  25  R.  R. 
R.  517,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  517,  54  S.  E.  795. 

Manufacturer  Operating  Short  Railroad. — N.  Car.  Revisal  1905,  § 
2646,  giving  an  employee  of  a  railroad  company  suffering  injury  in 
the  course  of  his  employment,  in  consequence  of  the  negligence  of 
a  fellow  servant,  a  right  of  action  therefor,  applies  to  a  manufacturer 
operating,  in  connection  with  its  plant,  a  railroad  about  fourteen 
miles  in  length,  on  which  its  cars  and  engines  are  operated  by  its  own 
employees.  So  held  in  Hairston  v.  United  States  Leather  Co.  (N. 
Car.),  26  R.  R.  R.  595,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  595,  55  S.  E.  847, 

e.  Ohio  Statute. 

Engine  Used  by  Manufacturing  Company  in  Shifting  Freight  Cars 
in  Its  Yards. — A  manufacturing  company,  maintaining  in  its  yards  a 
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number  of  tracks  and  a  switch  engine  for  its  use  in  shifting  freight 
cars,  is  not  a  "railroad  corporation  operating  a  railroad  or  part  of 
a  railroad,"  within  the  meaning  of  93  Ohio  Laws,  p.  342,  requiring  such 
railroad  corporations  to  block  their  frogs.  So  held  in  Taggart  v.  Re- 
public Iron  &  Steel  Co.  (C.  C  A.),  22  R.  R.  R.  511,  45  Am.  &  Eng. 
R.  Cas.,  N.  S.,  511,  141  Fed.  Rep.  511. 

f.  Texas  Statute. 

Logging  Railroad. — In  Lodwick  Lumber  Co.  v.  Taylor  (Tex.  Civ. 
App.),  87  S.  W.  358,  it  is  held  that  a  private  logging  railroad  is  a 
"railroad,"  within  Sayles  Ann.  Civ.  St.  1897,  art.  4560f. 

Railroad  Fellow  Servant  Statute — Express  Companies. — The  rail- 
road fellow  servant  statute  of  Texas  does  not  apply  to  express  com- 
panies so  as  to  render  them  liable  for  injuries  caused  by  the  neg- 
ligence of  a  fellow  servant.  So  held  in  Wells  Fargo  &  Co.  v.  Page, 
29  Tex.  Civ.  App.  489,  68  S.  W.  528. 

g.  Wisconsin  Statute. 

Wis.  Rev.  St.  1898,  §  1816,  makes  every  railroad  company  liable  for 
damages  sustained  by  employees,  caused  by  the  negligence  of  other 
employees.  Other  provisions  of  the  chapter  relate  exclusively  to 
railroad  corporations  doing  the  usual  business  of  a  public  or  com- 
mercial railroad.  Thus  provision  is  made  for  equality  of  transpor- 
tation rates,  for  the  furnishing  of  cars  on  demand,  for  the  mainte- 
nance of  guards  and  defences,  and  for  subservience  to  regulations  for 
the  shipment  of  grain,  carrying  of  live  stock,  etc.  Section  1861  de- 
fines the  phrase  "railroad  corporation"  as  embracing  any  company, 
corporation,  or  person  managing  or  operating  a  railroad,  whether  as 
owner,  contractor,  mortgagee,  assignee,  or  receiver.  It  was  held  that 
section  1816,  notwithstanding  section  1861,  embraces  within  its  pro- 
visions only  railroads  engaged  in  a  general  railroad  business  for  the 
carrying  of  passengers  and  freight,  and  has  no  application  to  a  pri- 
vate railroad  operated  in  connection  with  a  logging  and  lumber 
business.  McKivergan  v.  Alexander,  etc..  Lumber  Co.  (Wis.),  15 
R.  R.  R.  372,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  372,  102  N.  W.  332. 

3.   CONSTRUCTION  COMPANIES. 

A  construction  company,  though  operating-  cars  or  trains  on  a 
railroad  it  is  building  or  repairing,  is  generally  held  exempt  from 
the  operation  of  such  a  statute. 

a.   Kansas  Statute. 

Construction  Company's  Trains  Operated  by  Its  Employees. — In 

Becson  v.  Busenbark,  44  Kan.  669,  29  Pac.  48,  it  is  held  that  a  firm  or 
partnership  composed  of  private-  persons,  not  being  a  railroad  cor- 
poration or  a  de  facto  railroad  corporation,  having  a  sub-contract  to 
construct  part  of  the  road  of  a  railroad  corporation  organized  under 
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the  lavs  of  Kansas,  and  operating  cars  and  trains  on  the  road  in  the 
prosecution  of  their  work,  and  having  servants  and  employees  at  work 
upon  the  road  and  in  charge  of  their  trains,  are  not  within  the  terms 
of  chapter  93  of  Kansas  Laws  1874,  entitled  "An  act  to  define  the 
liability  of  railroad  companies  in  certain  cases." 

■ 

b.    Mississippi  Constitutional  Provision. 

Miss.  Const.  1890,  §  193,  partially  abrogating  the  fellow  servant 
rule  as  to  employees  of  any  "railroad  corporation,"  applies  only  to 
railroad  corporations  properly  engaged  in  the  business  of  common 
carriers,  and  does  not  apply  to  railroads  owned  and  operated  as  an 
adjunct  to  the  main  business  of  their  owners;  and  does  not  affect  an 
employee  of  a  construction  company  operating  a  train  in  the  bailding 
of  a  railroad.  So  held  in  Bradford  Construction  Co.  v.  Heflin  (Miss.), 
24  R.  R.  R.  483,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  483,  42  So.  Rep.  174. 

Construction  Company  Authorized  to  Own,  but  Not  to  Operate, 
Railroad. — A  construction  company,  with  the  usual  powers  of  a  con- 
struction company,  and  authorized  to  own,  but  not  to  operate,  a  rail- 
road, is  not  a  "railroad  corporation,"  proper,  so  as  to  fall  within  the 
wording  of  Miss.  Corist.  1890,  §  193,  partially  abrogating  the  fellow 
servant  rule  as  to  employees  of  any  "railroad  corporation."  So  held 
in  Bradford  Construction  Co.  v.  Heflin  (Miss.),  24  R.  R.  R.  483,  47  Am. 
&  Eng.  R.  Cas.,  N.  S.,  483,  42  So.  Rep.  174. 

4.   RECEIVERS. 

Such  enactments  are  generally  held  not  to»  apply  to  receivers  in 
charge  of  railroads,  unless  they  are  expressly  included  by  the  terms 
of  the  statute. 

a.    Held  Not  Applicable. 

(1)    GEORGIA. 

Employees  of  Receivers  Not  within  Words  of  Statute. — In  Hender- 
son V.  Walker,  55  Ga.  481,  it  is  held  that  receivers  of  a  railroad,  hold- 
»ng  possession  for  a  court  of  chancery,  and  operating  the  road  under 
the  orders  of  the  court,  are  not  subject  to  suit  in  their  official  capacity, 
under  Georgia  Code,  sections  2083,  3033,  3036,  for  a  personal  injury 
to  one  of  their  employees'  resulting  from  the  negligence  of  others  of 
their  employees  in  the  same  service.  In  this  case  it  is  said  in  the 
opinion:  "It  would  be  uncandid  to  deny  that,  to  a  certain  extent,  the 
same  reasons  of  public  policy  and  of  private  justice  which  call  for 
the  protection  of  the  operatives  on  a  railroad  whe'n  owners  or 
lessees  are  in  possession,  apply  when  receivers  are  in  possession,  and 
making  use  of  their  possession  to  carry  on  the  same  business,  in  the 
same  way.  While  receivers  represent  the  court,  they  are  not  acting 
*or  the  benefit  of  the  court,  but  for  that  of  creditors  and  owners,  and 
^hat  is  made  or  saved  by  their  operations  is  mere  private  property. 
Stul,  it  is  clear   that  the  employees  of  receivers  are  not  within  the 
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words  of  the  Code,  and  to  extend  the  words  by.  construction,  so  as 
to  subject  the  company's  assets  to  pay  damages  for  the  carelessness 
or  misconduct  of  men  whom  neither  the  officers  or  agents  of  the 
company  had  any  part  in  selecting,  would  be  attended  with  difficul- 
ties, both  technical  and  practical.  Injuries  to  freight  and  passengers- 
may  come  under  the  head  of  expenses  of  administration,  but  to  in- 
clude under  that  head  damages  caused  by  one  necessary  agent  of  ad- 
ministration to  his  fellow,  would  be  like  punishing  the  body  because 
one  hand  or  foot  had  wounded  the  other." 

"Decisions  may  be  found  on  a  somewhat  different  line  from  that 
which  we  deem  the  true  one:  See  20  Ohio  State  R.,  137,  150;  Red- 
field  on  Carriers,  section  37.  But  it  is  not  improbable  that  even  these 
would  square  with  the  principal  grounds  on  which  we  place  our  judg- 
ment, namely,  that  the  employee  of  receivers  is  not  to  be  treated  as 
the  employees  of  a  railroad  company,  so  as  to  entitle  him  to  reap 
the  fruits  of  a  statute  which  offers  nothing  to  any  but  the  latter  class 
of  employees."     See  also  Thurman  v.  Cherokee  R.  Co.,  56  Ga.  376. 

Not  by  Implication  or  Interpretation. — Special  statute  enacted  for 
the  purpose  of  fixing  and  arriving  at  the  liability  of  railroad  companies, 
cannot,  by  implication  or  interpretation,  be  held  applicable  to  Re- 
ceivers of  a  railroad  operating  it  under  the  orders  of  a  court.  So  held 
in  Robinson  v,  Huidekoper,  98  Ga.  306,  25  S.  E.  440.  See  also  Brown 
V.  Comer,  97  Ga.  801,  25  S.  E.  176;  Youngblood  v.  Comer,  97  Ga.  152, 
23  S.  E.  509,  25  S.  E.  838. 

(2)    TEXAS. 

In  the  Texas  fellow  servant  act  of  March  10,  1891,  the  term  "rail- 
way corporations"  does  not  mean  or  include  receivers  of  railway  cor- 
porations. So  held  in  Campbell  v.  Cook,  86  Tex.  630,  26  S.  W.  486. 
In  this  case  it  is  said  in  the  opinion:  "In  the  two  sections  of  the  stat- 
ute quoted  above  the  employer  whose  liability  is  enlarged  is  men- 
tioned eight  different  times,  in  various  connections,  and  each  time  the 
language  used  is  "railway  corporations"  or  **such  corporations,"  re- 
ferring to  railway  corporations,  as  used  before.  In  no  part  of  the  act 
is  there  a  word  which  indicates  that  any  other  than  railway  cor- 
porations were  intended.  This  language  cannot  be  so  changed  as  to 
embrace  an  officer  of  the  court,  who  is  in  no  sense  a  corporation,  be- 
cause the  reasons  for  the  law  apply  equally  to  both.  To  supply  the 
word  "receiver"  in  one  place  would  not  answer  the  purpose,  if  that 
were  allowable,  which  it  is  not,  but  it  must  be  supplied  in  eight  dif- 
ferent places,'  and  with  reference  to  the  various  conditions  in  v/hich 
the  employer  is  related   to   the   employee." 

In  Sart  Antonio,  etc.,  Ry.  Co.  v.  Reynolds  (Tex.  Civ.  App.),  30  S.  W. 
846,  it  is  held  that  the  Texas  fellow  servant  act  of  March  10",  1891, 
defining  who  are  fellow  servants  in  the  employment  of  railroad 
companies,  does  not  embrace  the  employees  of  receivers  of  rail- 
roads. 
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"Proprietor,  Owner,  *  *  *  of  Any  Railroad." — Receivers  in 
charge  of  and  operating  a  railway  are  not,  within  the  meaning  of  art. 
2899,  Tex,  Rev.  St.,  providing:  *'When  the  death  of  any  person  is 
caused  by  the  negligence  oj*  carelessness  of  the  proprietor,  oWner, 
charterer,  or  hirer  of  any  railroad  ♦  *  *  for  the  conveyance  of  goods 
or  passengers,  or  by  the  unfitness,  gro^s  negligence,  or  carelessness 
of  their  servants  or  agents,"  an  action  for  damages  may  be  maintained 
by  the  persons  named,  either  the  railway's  servants  or  agents.  So 
held  in  Texas  &  Pac.  Ry.  Co.  v.  Geiger,  79  Tex.  13,  15  S.  W.  214. 

b.   Held  Applicable. 
(1)    IOWA. 

A  Receiver  Is  a  Person  Operating  a  Railroad.^A  receiver,  who.  is 
operating  a  railroad  under  the  appointment  and  direction  of  a  court, 
is  a  person  operating  a  railroad,  within  the  meaning  of  sections  1278, 
1307  of  the  Iowa  Code,  making  persons,  or  rather  the  railroad  prop- 
erty in  their  hands,  liable  for  the  claim  of  an  employee  for  injuries 
received  through  the  negligence  of  co-employees.  So  held  in  Sloan 
V,  Central  Iowa  Ry.  Co.,  62  Iowa,  728,  16  N.  W.  331. 

(2)    KANSAS. 

The  liability  of  a  receiver  operating  a  railroad  to  an  employee  who 
if  injured  through  the  negligence  of  a  co-employee,  is  determined 
by  the  same  rules  of  law  as  the  liability  of  the  railroad  company 
would  be,  and  §  1251  of  the  General  Statutes  of  Kansas,  making  rail- 
roads liable  to  their  employees  for  damages  resulting  from  the  neg- 
ligence of  a  co-employee,  applies.  So  held  in  Rouse  v,  Harry,  55 
Kan.  589,  40  Pac.  1007.  In  this  case  it  is  said  in  the  opinion:  "The 
case  of  Trust  Co.  v,  Thomas,  25  Kan.  1,  was  an  action  against  the 
trust  company  by  an  employee  to  recover  damages  under  the  same 
section  of  the  statute  now  under  consideration,  and  although  the  ques- 
tion as  to  the  applicability  of  the  statute  to  the  case  of  a  trustee 
operating  the  railroad  is  not  much  discussed  in  the  opinion,  the  prin- 
ciple on  which  a  liability  was  sustained  in  that  case  is  very  similar  to 
that  under  consideration  in  this.  The  Union  Trust  Company  was  not 
a  railway  company,  and  therefore  not  within  the  letter  of  the  stat- 
ute, but  it  was  operating  a  railroad,  and  the  liability,  which  could 
arise  only  by  force  of  the  statute,  was  maintained  in  that  case.  In 
the  case  of  Hornsby  v.  Eddy,  5  C.  C.  A.  560,  56  'Fed.  Rep.  461,  the 
identical  question  now  before  the  court  was  passed  on  by  the  United 
States  circuit  court  of  appeals  for  the  eighth  circuit.  The  statute  was 
held  Xo  apply,  notwithstanding  the  Georgia  and  Texas  cases  which 
are  cited  \n  the  opinion.  The  case  of  Trust  Co.  v.  Thompson,  supra, 
was  regarded  as,  in  effect,  a  construction  of  the  statute  in  favor  of 
the  Mz^iWity  of  a  receiver." 

1  Gen.  St,    Kan.  par.  1251,  which  abrogates  the  common-law  fellow 
Servant  rule,  is  applicable  to  receivers  operating  railroads,  as  well  as 
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to  railway  companies.     So  held  in  Rouse  v.  Hornsby,  67  Fed.  Rep. 
219.  • 

Baggageman  Injured— Negligence  of  Trainmen. — Under  i  Gen.  St. 
Kan.  1889,  par.  1251  (employers'  liability  act),  it  is  held  that  the  right 
of  a  baggageman  to  recover  damages  for  an  injury  resulting  from  the 
negligence  of  other  trainmen  is  in  no  wise  affected  by  the  fact  that 
the  railroad  was  at  the  time  in  the  custody  of  a  receiver,  and  operated 
by  him.  So  held  in  Hornsby  v.  Eddy,  5  C.  C.  A.  560,  56  Fed.  Rep. 
461. 

(3)    MINNESOTA. 

See  Mikkelson  v.  Truesdale,  63  Minn.  137,  65  N.  W.  260. 

(4)    MISSOURI. 

Under  the  Missouri  Statute  of  1897,  entitled  "An  act  to  define  the 
liabilities  of  railroad  corporations  in  relation  to  damages  sustained  by 
their  employees,"  etc.,  and  defining  the  term  "railroad  corporations" 
to  "mean  all  corporations;  companies  or  individuals  owning  or  operat- 
ing a  railroad,  or  which  may  hereafter  own  or  operate,  any  railroad 
in  this  State,"  a  receiver  of  a  railroad,  appointed  by  a  federal  court, 
is  as  liable  for  injuries  to  an  employee,  as  the  railroad  corporation 
would  have  been  had  no  receiver  been  appointed  to  take  charge  of 
its  affairs.    So  held  in  Powell  v.  Sherwood,  162  Mo.  605,  63  S.  W.  485, 

(5)    OHIO. 

Laws  Ohio  1890,  p.  149,  providing  that  railroad  or  railway  cor- 
porations or  companies  shall  not  make  certain  contracts  for  exemp- 
tion from  liability  to  their  employees,  shall  not  use  defective  cars, 
etc.,  and  that  in  actions  against  such  companies  for  personal  injuries 
to  employees  the  rule  as  to  fellow  servants  is  to  a  certain  extent 
abrogated,  applies  to  suits  brought  against  a  receiver  of  a  railroad  cor- 
poration operating  its  road.  So  held  in  Pierce  v.  Van  Dusen  (C.  C. 
A.),  78  Fed.  Rep.  693. 

5.  OPERATING  LINE  COMPOSED  OF  TRACKS  OF  SEVERAL 

OTHER  COMPANIES. 

A  railroad  company  operating  a  line  composed  of  the  tracks  of 
several  other  companies  i«  within  the  provisions  of  Minn.  Laws  1887, 
ch.  13,  since  to  bring  a  company  within  such  act  it  is  not  necessary 
that  it  should  own,  but  only  that  it  should  be  "operating,"  a  railroad 
in  the  state.  So  held  in  Moran  v.  Eastern  Ry.  Co.,  48  Minn.  46,  50 
N.  W.  930. 

6.  SUCCESSOR  COMPANY. 

In  Cannon  v.  Rowland,  34  Ga.  422,  it  was  held  that  such  statutes 
are  applicable  to  a  railroad  company  operating  a  railroad  by  virtue 
of  the  acquisition  of  the  property  and  rights  of  the  former  owner  of 
the  road. 
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11.    STATUTES   MAKING  RAILROAD   COMPANIES   LIABLE 
TO  "ANY  PERSON,"  WHETHER  FELLOW  SERV- 
ANT RULE  IS  ABROGATED  BY. 

1.    IN  GENERAL. 

It  is  generally  held  that  statute  rendering  railroad  companies  liable 
to  "any  person"  injured  for  the  death  or  injuries  of  "any  person," 
where  the  accident  is  the  result  of  the  negligence  of  misconduct  of 
the  railroad  company  or  its  employee  or  employees,  occurring  under 
designated  circumstances,  or  with  respect  to  certain  duties  or  pre- 
cautions, must  not  be  construed  to  deprive  a  railroad  company  of  the 
benefit  of  the  fellow  servant  rule. 

2.  UNITED  STATES. 

Fireman's  Failure  to  Give   Crossing  Signals — Injury    to    Fellow 
Servant.— In  Randall  v.  Baltimore  &  O.  R.  Co.,  109  U.  S.  478,  15  Am. 
&  Eng.  R.  Cas.,  243,  the  section  in  question  provided  that  a  bell  or 
whistle  shall  be  placed  on  every  locomotive,  and  shall  be  rung  or 
sounded  by  the  engineer  or  fireman  60  rods  from  any  highway  cross- 
ing,  and   until   the   highway  is   reached;   and   that   the   "corporation 
owning  the  railroad  shall  be  liable,  to  any  person  injured,  for^all  dam- 
ages sustained  "by  reason  of  neglect  so  to  do.     It  was  held  that  the 
statute  did  not  make  the  corporation  liable  for  an  injury  caused  by 
the  negligence  of  the  fireman  in  this  respect  to  a.  fellow  servant.  In 
this  case  the  court  said:    "The  main,  if  not  the  sole,  object  of  the 
statute,  evidently  was  to  protect  travelers  on  the  highway.    O'Donnell 
V,  Providence  &  W.  R.  Co.,  6  R.  I.  211;  HArtz  v.  Central  R.  Co.,  42 
N.  Y.  468.    It  may  perhaps,  include  passengers  on  trains,  or  strangers, 
not  trespassers,  on  the  line  of  road.     But  it  does  not  supersede  the 
general  rule  of  law  which  exempts  the  corporation  from  liability  to 
its  own  servants  for  the  fault  of  their  fellow  servants." 

3.   COLORADO. 

The  fellow  servant  rule  is  not  abrogated  by  Colo.  General  Laws, 
p.  343,  the  words  "anx  person,"  as  used  therein,  not  including  servants 
of  the  same  master  injured  by  the  negligence  of  a  fellow  servant 
while  acting  in  the  common  employment.  So  held  in  Atchison,  etc., 
R.  Co.  V.  Farrow,  6  Colo.  498,  11  Am.  &  Eng.  R.  Cas.  239. 

4.    GEORGIA. 

Section  3033  of  the  Georgia  Code  makes  railroad  companies  liable 
for  damages  done  by,  not  to,  any  person  in  their  employ.  So  held  in 
Western  &  A.  R.  Co.  v,  Vandiver,  85  Ga.  470,  11  S.  E.  781. 

5.    IOWA. 

A  "Right  of  Way"  Statute  of  Iowa.— The  14th  section  of  the  act  of 
Iowa  oi  1853,   entitled  "an  act   granting  to   railroad  companies   the 
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right  of .  way,"  provides  that  "every  railroad  corporation  shall  be 
liable  for  all  damages  sustained  by  any  person  in  consequence  of  any 
neglect  of  the  provisions  of  this  act,  or  of  any  other  neglect  of  any 
of  their,  agents  or  by  any  mismanagement  of  their  engineers,  by  the 
person  sustaining  such  damages."  It  was  held  that  the  act  did  not 
affect  the  application  of  the  fellow  servant  rule  with  respect  to  rail- 
road employees.  Sullivan  v.  Mississippi  &  Mo.  R.  Co.,  11  Iowa  42L 
See  also  Schroeder  z/.  Chicago,  etc.,  R.  Co.,  41  Iowa  344;  Smith  v. 
B.,  C.  R.  &  N.  R.  Co.,  59  Iowa  73,  12  N.  W.  763. 

6.  MAINE. 

Where  Literal  Construction  May  Entitle  Servant  to  Recover. — In 

Carle  v.  Bangor,  &  P.  C.  &  R,  Co.,  43  Me.  269,  the  statute  construed 
provided  that  "every  railroad  corporation  shall  be  liable  for  all  dam- 
ages sustained  by  any  person  in  consequence  of  any  neglect  of  the 
provisions  of  the  foregoing  section,  or  of  any  other  neglect  of  any  of 
their  servants,  or  of  any  mismanagement  of  their  engines,  in  an  action 
on  the  cause  by  the  person  sustaining  such  damages." 

It  was  contended  that  the  common  law  rule  as  to  fellow  servants 
was  modified  or  changed  by  this  statute  so  far  as  related  to  railway 
corporatipns.  It  was  held,  however,  that  the  statute  did  not  have 
such  effect,  the  court  saying:  "The  general  purpose  of  this  statute 
seems  to  be  to  fix  and  establish  the  rights  and  obligations  of  railroad 
corporations  as  between  themselves  and  third  persons,  not  their 
servants,  and  the  language  relied  on  in  the  section  cited  has  reference 
to  the  liabilities  of  such  corporations  for  the  negligence  of  their 
agents  or  servants,  notwithstanding  its  literal  construction  may  en- 
title a  servant  to  recover  for  injuries  sustained  through  his  own  fault, 
or  any  servant  to  recover  for  injuries  occasioned  by  the  fault  of  a 
fellow  servant,  still  such  a  construction  is  wholly  inadmissible  ♦  ♦  ♦. 
The  words  'any  person,'  in  that  section  of  the  statute  relied  on,  must 
be  limited  in  their  application  to  such  persons  as  were  not  the  serv- 
ants of  the  corporation,  and  who  may  have  sustained  damages  without 
any  contributory  fault  on  their  part;  thus  leaving  such  servants  who 
are  presumed  to  have  arranged  their  compensation  with  their  eyes 
open,  and  to  have  assumed  th%  relation  with  all  its  ordinary  dangers 
and  risks,  without  any  remedy  against  the  corporation  for  such  in- 
juries as  may  be  incident  to  the  service  they  have  engaged  to  per- 
form."   See  also  State  v.  Maine  Cent.  R.  Co.,  60  Me.  490,  493. 

7.   MASSACHUSETTS. 

Walker  v.  Boston,  etc.,  R.  Co.,  128  Mass.  8,  1  Am.  &  Eng.  R.  Cas. 
141,  supports  the  general  rule. 

8.    MINNESOTA. 

I 

The  general  rule  prevails  in  this  state.  See  Lavallee  z\  St.  Paul,  M. 
&  M.  Ry.  Co.,  40  Minn.  249,  41  N.  W.  971. 
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9.    MISSISSIPPI. 

The  majority  doctrine  prevails  in  this  state.  See  New  Orleans,  etc., 
R.  Co.  V,  Hughes,  49  Miss.  258. 

10.   MISSOURI. 

Here  the  general  rule  also  prevails.  See  Connor  v.  Chicago,  etc., 
R.  Co.,  59  Mo.  285;  Elliott  v.  St.  Louis,  etc.,  R.  Co.,  67  Mo.  272;  Proc- 
tor V.  Hannibal,  etc.,  R.  Co.,  64  Mo.  112. 

11.    NEW  MEXICO. 

Here  the  majority  doctrine  has  been  held  to  be  entitled  to  sup- 
port   See  Lutz  v.  Atlantic  &  Pac.  R.  Co.,  6  N.  Mex.  496,  30  Pac.  912. 

12.  RHODE  ISLAND. 

"Any  Person,  whether  a  Passenger  or  Not." — In  Miller  v.  Coffin,  19 
R.  I.  164,  36  Atl.  6,  it  is  held  that  Pub.  Stat.  chap.  204,  §  15,  which  gives 
a  right  of  action  against  common  carriers  by  means  of  railroads  or 
steamboats  for  the  benefit  of  the  husband  or  wife  and  next  of  kin 
"of  any  person,  whether  a  passenger  or  not,  in  the  care  of"  such 
common  carriers,  where  the  death  of  such  person  is  caused  by  their 
negligence  or  the  unfitness  of  negligence  of  their  servants,  does  not 
apply  to  the  case  of  an  employee  whose  death  is  caused  by  the  negli- 
gence of  a  fellow  servant. 

13.    TENNESSEE. 

Objects  Seen  on  Track — Statutory  Precautions. — In  East  Tennes- 
see, etc.,  R.  Co.  V,  Rush,  83  Tenn.  (15  Lea),  145,  15  Am.  &  Eng.  R. 
Cas.  502,  it  is  held  that  a  statute  requiring  railroad  companies  to 
take  certain  precautions  when  any  object  is  perceived  on  the  track  in 
advance  of  a  moving  train  does  not  affect  the  application  of  the 
fellow  servant  rule. 

14.    CANADA. 

Failure  to  Pack  Frogs — Switchman  Injured. — But  in  LeMay  v.  Ca- 
nadian Pac.  R.  R.  Co.,  17  Ont.  App.  Rep.  293,  44  Am.  &  Eng.  R. 
Cas.  627,  it  is  held  that  a  servant  of  a  railway  company  is  a  "person" 
within  the  meaning  of  51  Vic.  chap.  29,  sec.  289  (D),  giving  a  right  of 
action  to  any  "person"  injured  by  the  act  or  omission  of  the  com- 
pany; and,  as  such,  is  entitled  to  recover  damages  if  injured  by  the 
negligence  of  his  employer  in  omitting  to  comply  with  the  provisions 
of  §  262,  by  packing  frogs  as  therein  directed,  although  a  fellow 
servant  of  the  employee  through  whose  negligence  such  omission  oc- 
curred. In  this  case  it  is  said  in  the  opinion:  "In  the  case  at  bar, 
the  plaintiff  was  a  switchman  in  the  defendant's  employment,  and 
the  injury  complained  of  was  sustained  in  consequence  of  the  omis- 
sion to  pack  the  railway  frogs  between  the  fixed  rails  of  a  switch,  as 
required  by  §  262  of  the  act.    I  am  clearly  of  opinion  that  in  such  a 
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case  the  plaintiff,  though  a  fellow  servant  of  the  person  in  the  em- 
ployment of  the  company  through  whose  negligence  the  omission 
to  pack  the  frog  occurred,  is  a  "person  injured"  within  the  me'aning 
of  §  289,  and  can  maintain  an  action  therefor  against  the  company." 

III.    RAILROAD  WORK. 

1.    SCOPE  OF  SECTION. 

Many  of  the  statutes  depriving  railroad  companies  of  the  benefit  of 
the  fellow  servant  rule  are  construed  to  apply  only  where  the  injury 
is  connected  with  what  may  be  termed,  for  the  sake  of  convenience  in 
arranging  the  authorities,  railroad  work;  and  the  main  purpose  of 
this  section  of  our  note  is  to  show  what  has  been  held  to  constitute, 
or  not  to  constitute,  railroad  work  within  the  meaning  of  these 
statutes. 

2.     ILLUSTRATIONS. 

a.  Alabama. 

Provision  of  Alabama  Constitution. — Section  193,  Ala.  Const.  1890, 
partially  abrogating  the  fellow-servant  rule  as  to  employees  of  "any 
railroad  corporation,'*  applies  to  employees  of  railroads  only  when 
the  peril  arises  from  the  hazardous  nature  of  the  business  of  oper- 
ating railroad  trains.  So  held  in  Bradford  Construction  Co.  v.  Heflin 
(Miss.),  24  R.  R.  R.  483,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  483,  42  So. 
Rep.  174. 

Railroad  Hospital  and  Relief  Department. — The  employers*  liability 
act  of  Alabama  has  no  application  to"  the  maintenance  of  a  hospital 
and  relief  department  by  railroads.  So  held  in  Harrison  v.  Alabama 
Midland  R.  Co.  (Ala.),  25  R.  R.  R.  511,  48  Am.  &  Eng.  R.  Cas.,  N.  S., 
511,  40  So.  Rep.  394.  *    . 

b.  Georgia. 

In  Georgia  Railroad  v.  Ivey,  73  Ga.  499,  28  Am.  &  Eng.  R.  Cas. 
392,  it  is  held  that  in  the  case  of  Thompson  v.  Central  Rail- 
road, 54  Ga.  509,  it  was  established  thai,  under  the  statute  law  of 
Georgia,  a  railroad  company  is  liable  for  injuries  to  the  person  of  an 
employee  by  the  negligence  or  misconduct  of  other  employees  of  |he 
company,  without  negligence  on  his  part,  whether  such  injuries  are 
connected  with  the  running  of  trains  or  not.  And  that  decision  has 
stood  for  nine  years,  and  the  doctrine  of  stare  decisis  applies.  See 
also,.  Georgia  R.  &  B.  Co.  v.  Brown,  86  Ga.  320,  12  S.  E.  812;  South- 
ern Ry.  Co.  V.  Johnson,  114  Ga.  329,  40  S.  E.  235;  Georgia  R.  &  B. 
Co.  V.  Miller,  90  Ga.  571,  16  S.  E.  939;  Central  R.  Co.  v.  Mitchell,  63 
Ga.  173,  1  Am.  &  Eng.  R.  Cas.  145;  Baker  v.  Western  &  A.  R.  Co.,  68 
Ga.  699;  Central  Railroad  v.  DeBray,  71  Ga.  406;  Georgia  R.  &  B. 
Co.  V.  Hicks,  95  Ga.  301,  22  S.  E.  613. 

c.    Iowa. 
(1)     When   Statute  Is  Applicable.— Iowa  Code,  §  2071,  providing 
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that  railroad  companies  shall  be  liable  to  their  employees  for  dam- 
ages resulting  from  the  negligence  of  their  agents  and  servants  when 
connected  with  the  use  and  operation  of  any  railway,  renders  them  so 
liable  to  any  employee  engaged  in  work  exposing  him  to  the  hazards 
arising  from  the  operation  of  a  railroad.  So  held  in  Williams  v, 
Iowa  Cent.  Ry.  Co.  (Iowa),  9  R.  R.  R.  20,  32  Am.  &  Eng.  R.  Cas.,  N. 
S.,  20,  96  N.  W.  774. 

The  provisions  of  section  1307  of  the  Iowa  Code,  rendering  railway 
companies  liable  to  their  employees  for  injuries  resulting  from  the 
negligence  of  their  co-employees,  apply  only  to  accidents  growing  out 
of  the  use  and  operation  of  their  roads.  So  held  in  Schroeder  v. 
Chicago,  etc.,  R.  Co.,  41  Iowa   344. 

Injured  while  Riding  on  Handcar — Negligence  of  Co-Employee 
Also  on  It. — In  Chicago,  etc.,  Ry.  Co.  v.  Artery,  137  U.  S^  507,  11  Sup. 
Ct.  Rep,  129,  34  L.  Ed.  747,  it  is  held  that  an  injury  sustained  by  an 
employee  while  riding  on  a  car  propelled  by  hand-power,  through  the 
negligence  of  a  co-employee  riding  on  it,  is  one  sustained  in  connec- 
tion with  the  operation  of  the  railroad  within  the  meaning  of  section 
1307  of  the  Iowa  Code  of  1873. 

"Clinker  Man."— In  Butler  v.  Chicago,  B.  &  Q.  R.  Co.,  87  Iowa  206, 
54  N.  W.  208,  it  is  held  that  a  "clinker  man,"  whose  business  is  to 
remove  ashes,  cinders  and  fire  from  locomotives,  to  supply  them  with 
water  and  sand,  and  to  aid  in  shifting  engine  tanks,  and  in  the  per- 
formance of  whose  duties  it  is  necessary  for  the  engine  to  be  switched- 
from  place  to  place,  and  customary  for  him  to  ride  thereon,  is  en- 
gaged in  work  connected  with  the  operation  of  a  railroad,  within  sec- 
tion 1307  of  the  Iowa  Code. 

Collision  between  Hand  Cars — ^Negligence  of  Section  Foreman — 
Injury  to  Section  Hand  Operating  Hand  Car. — Under  Iowa  Code,  sec- 
lion  1307,  a  railroad  company  is  liable  for  injuries  sustained  by  a 
section  hand  while  operating  a  hand  car  which  collides  with  another 
through  the  negligence  of  the  section  foreman,  as  such  negligence 
was  connected  with  the  use  and  operation  of  the  railroad  within  the 
meaning  of  the  statute.  So  held  in  Larson  v,  Illinois  Cent.  Ry.  Co., 
91  Iowa  81,  58  N.  W.  1076.  In  this  case  it  is  said  in  the  opinion: 
"Language  was  used  by  this  court  in  Stroble  v.  Railroad  Co.,  70  Iowa 
560,  31  N.  W.  63,  that  seems  to  support  appellant's  position.  In  that 
case,  the  employment  was  to  elevate  coal  in  a  shed  ready  to  be  put 
upon  the  tenders.  The  wrong  was  in  permitting  the  stairway  in  the 
shed  to  become  out  of  repair,  in  consequence  of  which  the  plaintiff 
fell  and  was  injured.  This  court  held  that  the  case  was  not  within 
the  statute,  and  in  commenting  upon  the  words,  "use  and  operation 
of  a  railway,"  says:  "What  is  the  use  and  operation  of  a  railway?  It 
is  constructed  for  the  sole  purpose  of  the  movement  of  trains.  That 
is  its  sole  use.  What  is  the  operation  of  a  railway?  They  can  be 
operated  in  no  other  way  than  by  the  movements  of  trains.  An  ex- 
amination oi  the   cases  preceding  that  of  Stroble  will  show  that  in 
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none  of  them  was  it  held  that  the  use  and  operation  were  limited  to 
the  movement  of  what  are  commonly  known  as  'trains.'  The  cases 
are  all  grounded  upon  the  view  that  the  statute  applies  when  the 
employment  and  the  wrong  are  connected  with  the  handling  of  rail- 
road machinery  moved  upon  railroad  tracks.  A  train,  as  usually  un- 
derstood, is  composed  of  one  or  more  engines,  with  one  or  more 
cars  attached  for  the  purpose  of  being  moved  to  another  place.  A 
single  engine  is  not  a  train,  yet  it  is  a  common  practice  to  run  them 
alone,  and  often  at  long  distances,  at  high  speed.  Surely  it  can  not 
be  said  that  such  movement  of  an  engine  is  not  use  and  operation  of 
the  railroad,  and  that  the  employees  running  it  are  not  within  the 
statute.  It  is  well  known  that  at  many  places  railroiad  shops  and 
roundhouses  are  distant  from  stations  where  trains  start  or  stop,  and 
that  lone  engines  are  run  to  and  fro  as  occasion  requires.  Certainly 
such  a  movement  of  engines  is  a  use  and  operation  of  the  railway,  and 
yet  they  are  not  trains." 

Riding  Back  and  Forth  on  Gravel  Cars. — In  Handelun  v.  Burlington, 
etc.,  Ry.  Co.,  72  Iowa,  709,  32  N.  W.  4,  it  is  held  that  a  railroad  em- 
ployee whose  duty  it  is  to  assist  in  loading  and  unloading  gravel  cars, 
and  to  perform  any  other  service,  as  required  in  or  about  the  work 
in  hand,  to  ride  back  and  forth  on  the  cars  between  the  gravel  pit 
and  the  places  where  the  gravel  is  distributed  on  the  track,  is  em- 
ployed in  the  operation  of  the  railroad,  within  section  1307  of  the 
Iowa  Code. 

Employee  Forced  to  Go  upon  Train  in  Discharge  of  His  Duty. — 

If  a  person  is  required  in  the  course  of  his  employment  by  a  railroad 
company  to  go  upon  a  train,  and  he  does  so  in  the  discharge  of  his 
duty,  he  is  to.be  regarded  as  being  engaged  in  its  operation,  within 
section  1307,  of  the  Iowa  Code,  notwithstanding  his  employment  may 
not  be  connected  with  the  running  of  its  trains.  So  held  in  Schoeder 
V,  Chicago,  etc.,  R.  Co.,  47  Iowa,  375.  See  also,  Sigmam  v.  Southern 
R.  Co.,  135  N.  Car.  181,  47  S.  E.  420. 

Employees  Engaged  in  Connection  with  Dirt  Tram  Injured  while 
Loading  Car — Fall  of  Bank. — Under  the  employers'  liability  act  of 
1862  of  Iowa,  providing  that  "every  railroad  company  shall  be  liable 
for  all  damages  sustained  by  any  person,  including  employees  of  the 
company,  in  consequence  of  any  neglect  of  its  agents  or  by  any  mis- 
management of  its  engineer  or  other  employees  of  the  company, 
while  the  statute  should  be  limited  to  employees  engaged  in  the 
hazardous  occupation  of  operating  the  railroad,  an  employee  engaged 
in  connection  with  a  dirt  train,  and  who  w^as  injured  while  loading  a 
car,  by  the  falling  of  a  bank,  can  recover  for  his  injuries  against  his 
master  the  railroad  company.  So  held  in  Deppe  v.  Chicago,  etc.,  R. 
Co.,  36  Iowa,  52.  In  this  case  it  is  also  held  that  if  such  employee  had 
been  employed  exclusively  for  shovelling  or  loading  dirt,  he  could  not 
recover,  although  he  rode  to  and  from  his  work  on  the  cars. 
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{fegligence  of  Employee  in  Pushing  Plank,  Used  as  Bridge  between 
Coal  Car  and  Tender,  into  the  Car  after  He  and  Injured  Employee 
Had  Filled  Tender  with  Coal. — Where  it  w§is  the  duty  of  two  rail- 
road employees  to  fill  tenders  with  coal  from  an  adjoining  track,  the 
negligence  of  one  which  injured  the  other  by  pushing  a  plank  used  as 
a  bridge  between  coal  car  and  tender  into  the  car  after. such  work  was 
finished  and  the  engine  about  to  start,  was  an  act  connected  with  the 
use  and  operation  of  a  railroad,  within  the  meaning  of  Iowa  Code, 
section  2071.  So  held  in  Akeson  v.  Chicago,  B.  &  Q.  Ry.  Co.,  106 
Iowa,  54,  75  N.  W.'676.  In  this  case  it  is  said  ip  the  opinion:  "The 
peculiarity  of  the  railroad. business,  which  distinguishes  it  from  any 
other,  is  the  movement  of  vehicles  or  machinery  of  great  weight  on 
the  track  by  steam  or  other  power,  and  the  dangers  incident  to  such 
movement  are  those  the  statute  was  intended  to  guard  against.  If, 
then,  the  injury  is  received  by  an  employee  whose  work  exposes  him 
to  the  hazards  of  moving  trains,  cars,  engines,  or  machinery  on  the 
track,  and  is  caused  by  the  negligence  of  a  co-employee  in  the  actual 
movement  thereof,  or  in  any  manner  directly  connected  therewith,  the 
statute  applies,  and  recovery  may  be  had.  Beyond  this,  the  statute 
affords  no  protection.  The  purpose  of  the  lawmakers  was  evidently 
not  to  make  men,  because  employed  by  railroad  companies,  favorites 
of  the  law,  but  to  afford  protection  owing  to  the  peculiar  hazards  of 
their  situation." 

Foreman  of  Bridge  Repairers  Charged  with  Duty  of  Signaling  Ap- 
proaching Trains. — In  Keatley  v.  Illinois  Cent.  Ry.  Co.,  103  Iowa,  282, 
72  N.  W.  545,  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  1,  it  is  held  that  the  fore- 
man of  a  gang  of  bridge  repairers,  who  was  furnished  with  a  flag,  and 
charged  with  the  duty  of  signaling  approaching  trains  to  slow  up  if 
the  condition  of  the  bridge  required  is  engaged  in  the  operation  of 
the  railroad,  within  Iowa  Code  1873,  section  1307. 

Section  Hand  Obejring  Order  to  Unload  Moving  Train. — In  Ray- 
burn  V.  Central  Iowa  Ry.  Co.,  74  Iowa,  637,  38  N.  W.  520,  it  appeared 
that  plaintiff  and  others  were  section-hands  of  defendant,  engaged  in 
removing   snow   and  ice   from  the  track,  that   while  so   engaged,  a 
train  oi  cars   loaded  with  slack  came  along,  nioving  slowly  and  the 
conductor   and   others  in  charge   of  the  train  directed   them  to  get 
upon  the  train  to  unload  slack.     In  attempting  to  obey  the  order  to 
ttttload  the  train  while  it  was  moving,  plaintiff  was  thrown  down  by  a 
jerk  of  the  train  and  was  injured.    It  was  held  that  plaintiff  was  not 
precluded   from    bringing  his  action  under  section  1307   of  the  Iowa 
Code   on  the  ground  that  the  negligence  in  ordering  him  to  board  a 
moving  train    "was  not  connected  with  the  use  and  operation  of  the 

nihoad. 

Unloading  Rails  from  Repair  Train  by  Means  of  Cable. — A  servant 
emoloyed  by  a  railroad  compariy  in  unloading  rails  from  a  car  in  a 
reoair  train,  by  means  of  a  cable,  was  connected  in  his  employment 
with  the   use    and    operation  of  the  company's  railway,  within   Iowa 
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Code,  §  2071.  So  held  in  Williams  v.  Iowa  Cent.  Ry.  Co.  (Iowa),  9  R. 
R.  R.  20,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  20,  96  N.  W.  774. 

Transferring  Rails  from  One  Car  to  Another  by  Use  of  Locomotive. 
— Where  a  railroad  employee  was  injured  by  the  negligent  act  of  a 
fellow  servant  while  transferring  rails  from  one  car  to  another  by  use 
of  a  locomotive  moving  along  the  track  and  drawing  the  rails  by 
means  of  an  attached  rope,  such  negligence  was  connected  with  the 
operation  of  the  railroad,  within  Iowa  Code,  section  2071.  So  held  in 
Stebbins  v.  Crooked  Creek  R.,  etc.,  Go.,  116  Iowa,  513,  3  R.  R.  R.  271, 
26  Am.  &  Eng.  R.  Cas.,  N.  S.,  271,  90  N.  W.  355. 

Section  Foreman  Engaged  in  Repairing  JTrack. — A  section  foreman 
engaged  in  repairing  the  tra<:k  for  the  present  operation  of  trains  is 
engaged  in  the  business  of  "operating  a  railroad,"  within  the  meaning 
of  Iowa  Code,  section  1307.  So  held  in  Haden  v.  Sioux  City,  etc.,  Ry. 
Co.,  92  Iowa,  226,  60  N.  W.  537. 

Section  Hand  Injured  while  Riding  to  Work  on  Hand  Car. — A  sec- 
tion hand  whose  duty  it  is  with  others  to  keep  a  certain  distance  of  the 
railroad  in  repair,  and  to  go  with  them  on  the  track  in  a  hand-car  for 
that  purpose,  is  a  person  whose  employment  exposes  him  to  the 
hazards  peculiar  to  railroading,  within  §  7,  ch.  169,  Iowa  Laws  1862, 
and  Const,  art.  3,  §  30.  So  held  in  Frandsen  v,  Chicago,  etc.,  R.  Co., 
36  Iowa,  372. 

Car  Inspector  Injured  by  Movement  of  Cars  while  under  Car. — A 
statute  making  a  railroad  responsible  for  torts  of  its  employees  when 
the  wrongs  are  in  any  manner  connected  with  the  use  and  operation 
of  any  railway,  on  or  about  which  they  are  employed,  has  application 
to  a  car  inspector,  whose  duty  requires  him  to  go  under  and  between 
cars,  regardless  of  the  fact  that  the  custom  in  force  may  contemplate 
that  cars  shall  remain  absolutely  at  rest  while  such  duty  is  being  per- 
formed, as  the  applicability  of  the  statute  is  not  determined  by  the 
fact  that  the  employment  of  such  inspector  did  not  contemplate  the 
hazard  of  moving  cars  while  he  was  engaged  in  performing  his  duties, 
but  is  determined  by  the  dangers  to  which  he  was  actually  exposed. 
So  held  in  Canon  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  9  Am.  &  Eng.  R. 
Cas.,  N.  S.,  12. 

Car  Cleaner  Injured  while  Working  in  Standing  Car  on  Side  Track 
— Open  Switch — Failure  of  Engineer  to  Notice. — A  car  cleaner  work- 
ing in  a  standing  car  on  a  side  track  is  entitled  to  recover  for  injuries 
inflicted  by  the  negligence  of  a  hostler  in  charge  of  an  engine  in  fail- 
ing to  notice  that  a  switch  was  open,  and  running  his  engine  against 
the  standing  car,  the  cleaner  being  exposed  to  the  hazards  incident  to 
the  use  and  operation  of  the  railroad,  within  the  meaning  of  Iowa 
Code,  §  2071.  So  held  in  Jensen  v.  Omah.i  &  St.  L.  R.  Co.,  115  Iowa 
404.  4  R.  R.  R.  46,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  46,  88  N:  W.  952. 

Railroad  Detective  Struck  by  Train. — In  Pyne  v.  C.  B.  &  Q.  R.  Co., 
54  Iowa,  223,  6  N.  W.  281,  the  plaintiff  alleged  in  his  petition  that  he 
was  employed  by  defendant,  a   railroad  company,  as  a   private   de- 
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tective,  and  that  while  walking  upon  the  track  of  defendant's  railroad 
in  the  performance  of  his  duties  as  such  employee,  and  in  obedience 
to  the  orders  of  his  principal,  he  was  injured  through  the  negligence 
of  the  engineer  of  a  passing  train.  It  was  held,  on  demurrer,  that  the 
facts  alleged  were  sufficient  to  bring  plaintiff  within  the  provisions  of 
section  1307  of  the  Iowa  Code,  and  entitle  him  to  maintain  an  action 
for  injuries  received  through  the  negligence  of  a  co-employee,  plain- 
tiffs duties,  at  the  time  of  the  accident,  being  such  as  to  expose  him 
to  the  peculiar  hazards  of  the  business  of  railroading. 

Mechanic  Injured  while  upon  Ladder  Leaning  against  Car — Train 
Moved. — In  Pierce  v.  Central  Iowa  Ry.  Co.,  73  Iowa,  140,  34  X.  W. 
783,  786,  it  appeared  that  a  mechanic  from  one  of  defendant's  shops, 
while  acting  under  the  orders  of  his  superiors  in  working  upon  a  lad- 
der leaning  against  his  employers*  train,  was  injured  by  reason  of 
the  train  being  moved  without  signals  or  warning  to  him.  It  was 
held  that  whether  the  negligence  be  regarded  as  that  of  the  trainmen, 
or  of  the  foreman  in  not  giving  them  the  requisite  information,  it  was, 
within  the  meaning  of  Iowa  Code,  §  1307,  connected  with  the  use  and 
operation  of  the  railroad,  and  the  fact  that  plaintijF  was  not  engaged 
in  the  operation  of  the  railroad  would  not  prevent  him  from  recover- 
ing under  the  statute. 

Ditching  Machine  Operated  on  Railroad  Track. — ^The  operating  of 
a  ditching  machine  on  a  railroad,  which  is  operated  by  the  movement 
along  the  track  of  the  train  of  which  it  forms  a  part,  is  an  employ- 

I 

ment  "connected  with  the  use  and  operation"  of  the  railroad,  within 
the  meaning  of  section  1307  of  the  Iowa  Code.  So  held  in  Nelson  v. 
Chicago,  M.  &  St.  Paul  Ry.  Co.,  73  Iowa^76,  35  N.  W.  611. 

Snow-Shoveler  Obliged  to  Go  upon  Caboose  Platform  instead  of 
Using  Its  Water-Closet — Fall  from  Train. — In  Smith  v.  Humeston 
&  S.  Ry.  Co.,  78  Iowa,  583,  43  N.  W.  545,  it  appeared  that  plaintiff  was 
employed,  by  defendant  as  a  snow-shoveier  in  cleaning  its  track  of 
obstructions  by  snow,  and  he  was  required  to  ride  in  the  caboose  of  a 
train  from  one  obstruction  to  another;  that  the  train  was  headed 
eastward,  and  had  been  standing  for  half  an  hour  where  the  east  end 
of  the  caboose  was  on  a  bridge.  It  was  dark  and  plaintiff  did  not 
know  the  caboose  was  on  the  bridge.  There  was  a  water-closet  in 
the  northeast  corner  of  the  caboose,  to  which  plaintiff  resorted  for  an 
appropriate  purpose,  but  it  was  so  filled  with  tools  it  could  not  be 
used  without  removing  them.  He  then,  in  pursuance  of  his  purpose, 
stepped  to  the  door  in  the  east  end  of  the  caboose,  and  went  upon 
platform,  which  was  covered  with  snow  and  ice,  so  that  he  slipped  and 
fell  to  the  ground  under  the  bridge,  and  was  injured.  It  was  held  that 
he  was  an  employee  engaged  in  the  operation  of  the  railroad  at  the 
time  oi  the  accident,  within  the  meaning  of  section  1307  of  the  Iowa 
Code. 

Construction  Company  Running  Gravel  Trains. — A  company  en- 
gaged in  the  construction  of  a  railroad  and  for  that  purpose  running 
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trains  laden  with  gravel,  is  operating  a  railroad  within  the  meaning 
of  section  1307  of  the  Iowa  Code.  So  held  in  McKnight  v.  Iowa  & 
Minn.  R.  Construction  Co.,  43  Iowa,  406. 

Dump  Cars  Operated  on  Temporary  Track  by  Construction  Com- 
pany.— Where  a  railroad  construction  company  in  the  performance  of 
its  work  constructed  a  temporary  track  along  the  line  of  the  grade, 
and  operated  thereon  trains  of  dump  cars,  moved  by  small  engines,  by 
which  device  the  earth  excavated  from  the  cuts  was  transported  and 
deposited  on  the  fills,  such  company  was  engaged  in  "operating  a 
railway,^*  within  Iowa  Code  1897,  §  2071.  So  held  in  Mace  v.  Boedker 
(Iowa),  17  R.  R.  R.  301,  40  Am.  &  Eng.  R.  Cas.,  301,  104  N.  W.  475. 

(2)  When  Statute  Is  Not  Applicable. — Ordinary  Work  of  Section 
Gang. — ^The  ordinary  work  of  a  section  gang  along  a  railway  track, 
disconnected  from  any  control  of  trains,  is  not  connected  with  the  use 
and  operation  of  the  railroad,  within  Iowa  Code,  §  2071.  So  held  in 
Dunn  V,  Chicago,  etc.,  Ry.  Co.  (Iowa),  21  R.  R.  R.  376,  44  Am.  &  Eng. 
R.  Cas.,  N  .S.,  376,  107  N.  W.  616. 

Engine  Wiper  Injured. — A  railroad  employee  whose  duty  it  is  to 
wipe  engines,  open  and  close  the  doors  of  an  engine  house,  and  re- 
move snow  from  a  turntable  and  connecting  tracks,  is  not,  by  reason 
of  such  duties,  employed  in  the  operation  of  the  railroad,  within  sec- 
tion 1307  of  the  Iowa  Code.  So  held  in  Malone  v.  Burlington,  etc., 
Ry.  Co.,  65  Iowa,  417,  21  N.  W.  756. 

Construction  Hand  Struck  by  Stone  while  at  Work  on  Track. — In 
Matson  v.  Chicago,  etc.,  Ry.  Co.,  68  Iowa,  22,  25  N.  W.  911,  it  ap- 
peared that  plaintiff  was  a  member  of  a  construction  gang  on  de- 
fendant's railroad,  and  his  duties  required  him  to  ride  upon,  and  to 
work  upon  and  about,  defendant's  cars  and  tracks,  but  he  was  injured 
by  the  negligence  of  a  co-employee  in  throwing  a  heavy  stone  upon 
his  hand  while  engaged  in  placing  stones  under  the  ends  of  ties.  It 
was  held  that  the  injury  was  not  connected  with  the  use  or  operation 
of  the  railroad,  within  section  1307  of  the  Iowa  Code. 

Section  Hand  Injured  while  Lroading  Car. — Where  plaintiff's  peti- 
tion failed  to  aver,  and  the  evidence  failed  to  show,  that  he  was  any- 
thing more  than  a  section  hand,  and  that,  when  injured,  he  was 
engaged  in  loading  a  car,  such  service  did  not  pertain  to  the  operation 
of  the  railroad,  within  section  1307  of  the  Iowa  Code.  So  held  in 
Smith  V.  B.,  C.  R.  &  N.  R.  Co.,  59  Iowa,  73,  12  S.  W.  763. 

Car-Repairer  Injured — Negligence  in  Prying  with  Lever  upon 
Truck.— In  Foley  v.  Chicago,  etc.,  Ry.  Co.,  64  Iowa,  644,  21  N.  W.  124, 
it  is  held  that  a  car-repairer,  whose  duty  was  to  repair  cars  on  the 
track,  but  who  had  nothing  to  do  with  cars  in  motion,  except  to  ride 
to  and  from  places  where  his  services  were  required,  was  not  engaged 
in  the  operation  of  a  railway,  within  the  meaning  of  section  1307  of 
the  Code  of  Iowa,  and,  therefore,  could  I'ot  recover  against  his  em- 
ployer railroad  for  an  injury  received  while  in  the  discharge  of  his 
duty,  through  the  negligence  ^i  a  co-employee  in  prying  with  a  lever 
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upon  the  part  of  the  truck  where  plaintiff  was  repairing  a  car,  and 
thereby  causing  the  car  tV)  move  aad  crush  plaintiff's  foot. 

Negtigence  in  Handling  Derrick  in  Coaling  Locomotive. — The  neg- 
ligence of  a  railroad  employee  in  handling  a  derrick  in  coating  a  raif- 
road  engine  which  injures  a  fellow  servant  engaged  in  the  same  work 
is  not  a  wrongful  act  in  any  manner  connected  with  the  use  and 
operation  of  a  railroad,  within  the  meaning  of  section  1307  of  the 
Iowa  Code  of  1873.  So  held  in  Reddington  v.  Chicago,  etc.,  Ry.  Co., 
108  Iowa  96,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  563,  78  N.  W.  800. 

Injury  to  Elmployee  Assisting  Machinist. — In  Hathaway  v,  Illinois 

Cent.  Ry.  Co.,  92  Iowa,  337,  60  N.  W.  657,  it  appeared  that  a  machinist 
in  the  employ  of  a  railroad  had  authority  to  ask  other  employees  to 

assist  him  on  occasions  when  he  could  not  alone  do  some  particular 
piece  of  work.  On  one  such  occasion,  in  setting  a  spring,  a  piece  of 
rail  was  used  where  ordinarily  a  square  bar  was  employed.  The  rail 
was  more  likely  to  slip,  and  did  slip  and  injure  one  of  such  helping 
employees.  It  was  held  that  the  work  was  not  connected  with  the 
operation  of  a  railroad  within  the  meaning  of  the  Iowa  Code,  section 
1307. 

Employee  on  Hand  Car  Pushed  Off  by  Another  Employee. — Under 
Iowa  Code,  1873,  section  1307,  providing  that  railroad  companies  shall 
be  liable  for  injuries  to  employees  resulting  from  tjie  negligence  of 
other  employees,  or  for  their  willful  wrongs,  when  connected  with  the 
operation  of  the  railroad,  where  ah  employee  riding  on  a  hand  car 
struck  at  another,  who,  in  attempting  to  avoid  the  blow,  pushed  off  a 
third  employee,  who  was  injured,  the  employer  company  was  not 
liable,  though  the  injured  employee  was  operating  the  car,  as  the  em- 
ployee striking  the  blow  was  not  acting  within  the  scope  of  his  em- 
plo3rment.  So  held  in  Kincade  v.  Chicago,  etc.,  Ry.  Co.,  107  Iowa, 
682,  78  X.  W.  698. 

d.    Kansas. 

Under  the  railroad  fellow  servant  act  of  this  state  the  accident  must 
have  occurred  while  the  injured  employee  was  doing  some  work 
connected  with  the  use  and  operation  of  a  railroad.  Missouri  Pac.  Ry. 
Co.  z\  Haley.  25  Kan.  35,  5  Am.  &  Eng.  R.  Cas.  594. 

Riding  on  Hand  Cars. — In  Union  Trust  Co.  v.  Thomason,  25  Kan. 
1,  5  Am.  &  Eng.  R.  Cas.  589,  it  held  that  such  statutes  are  applicable 
to  an  injury  received  by  a  railroad  employee  while  riding  on  a  hand 
car  in  the  line  of  his  duty. 

Construction  Train  Water  Carrier. — A  person  employed  upon  a  con- 
struction train  to  carry  water  for  the  men  working  with  the  train  and 
to  gather  up  tools  and  put  them  in  the  caboose  or  tool  car,  is  engaged 
in  the  hazardous  business  of  railroading.  So  held  in  Missouri  Pac. 
Ry.  Co.  V,  Haley,  25  Kan,  35,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  594. 

Bridge  Carpenter  Loading  Timbers  on  Car. — A  bridge  carpenter 
employed  by  a  railroad  company  in  loading  timbers  on  a  railroad 
car /or  transportation  to  another  point  on  the  company's  line  was  cn- 
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gaged  in  the  hazardous  business  of  operating  a  railroad,  within  §  93, 
ch.  23,  Kan.  Gen.  Sts.  of  1889.  So  held  in*  Chicago,  etc.,  R.  Co.  v. 
Pontius,  52  Kan.  264,  34  Pac.  739. 

Section  Hand  Loading  Car  with  Rails. — The  work  of  a  section  hand 
in  assisting  to  load  a  car  of  iron  rails,  which  were  to  be  used  on  other 
portions  of  the  company's  road,  is  work  connected  with  the  operation 
of  the  railroad,  within  ch.  93,  Kansas  Laws  of  1874.  So  held 'in 
Atchison,  etc.,  R.  Co.  v.  Koehler,  37  Kan.  463,  31  Am.  &  Eng.  R. 
Cas.,  312,  15  Pac.  567.  See  also,  Atchison,  etc.,  R.  Co.  v.  Brassfield, 
51  Kan.  167,  32  Pac.  814;  Union  Pac.  Ry.  Co.  v.  Harris,  33  Kan. 
416,  6  Pac.   571. 

Section  Hands  Cariying  Rail — Negligence  of  Foreman  in  Giving 
Order  to  Let  Go. — In  Atchison,  etc.,  R.  Co.  v.  Vincent,  56  Kan.  344, 
43  Pac.  251,  it  appeared  that  a  crew  of  section  men  were  carrying  a 
rail  for  the  purpose  of  substituting  it  for  a  defective  one  in  the  rail- 
road track;  that  the  foreman  and  one  of  the  hands  supported  it 
on  their  left  shoulders,  and  the  other  hand,  who  was  at  the  rear 
end  of  the  rail,  supported  it  upon  his  right  shoulder;  that  when 
they  reached  the  place  where  it  was  to  be  used,  the  foreman,  who  had 
been  in  the  center,  came  back  and  took  a  position  in  front  of  the 
rear  man,  for  the  purpose  of  relieving  him  so  that  he  might  step  aside 
before  the  rail  Was  thrown  down,  and,  before  he  had  stepped  to  a 
place  of  safety,  the  foreman  gave  the  word  to  throw,  when  the  rail 
was  thrown  against  the  leg  of  the  rear  man,  breaking  and  otherwise 
injuring  it.  It  was  held  that  the  service  in  which  he  was  engaged 
when  injured  was  one  connected  with  the  operation  of  the  railroad, 
within  the  statute  making  railroad  companies  liable  to  their  employees 
for  damages  resulting  from  the  negligence  of  a  co-employee. 

Stone  Mason  Setting  Curbing  Around  Depot  Injured  by  Fall  of 
Curbstone. — But  a  stone  mason  employed  by  a  railroad  company  in 
setting  curbing  around  a  depot  and  office  building,  and  who  was  in- 
jured by  the  falling  of  a  curbstone  which  was  left  standing  in  an  in- 
secure position  by  a  co-employee,  is  not  within  the  protection  of  the 
"Fellow  Servant  Act,"  which  makes  railroad  companies  liable  to  their 
employees  for  damages  resulting  from  the  negligence  of  other  em- 
ployees, such  work  not  exposing  him  to  a  railroad  hazard.  So  held 
in  Missouri,  etc.,  Ry.  Co.  v.  Medaris  (Kan.),  12  Am.  &  Eng.  R.  Cas., 
N.  S.,  698. 

e.    Massachusetts. 

Under  the  statute  of  this  state  the  injury  must  be  connected  in 
some  manner  with  a  railroad  operation. 

Transfer  of  Freight  from  Vessel  to  Cars. — The  transfer  from  a  ves- 
sel to  cars  of  freight  to  be  forwarded  is  a  railroad  operation,  within 
the  meaning  of  the  employers'  liability  act,  Mass.  Pub.  Sts.  c.  112,  § 
212,  as  amended  by  Mass.  St.  1883,  c.  243.  So  held  in  Daley  v.  Boston 
&  A.  R.  Co.,  147  Mass.  101,  16  N.  E.  690. 
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"Upon  a  Railway" — Locomotive  in  Roundhouse  for  Repairs. — But  a 
locomotive  engine  is  not  "upon  a  railroad,"  within  the  meaning  of 
Mass.  St.  1887,  c.  270,  §  1,  cl.  3,  when  it  is  stalled  in  the  roundhouse 
for  repairs.  So  held  in  Perry  v.  Old  Colony  R.  Co.,  164  Mass.  296, 
41  N.  E.  289. 

f.     Minnesota. 

Minn.  Laws  1887,  c.  13,  applies  only  to  employees  of  railroad  cor- 
porations exposed  to  the-  peculiar  hazards  connected  with  the  use 
and  operation  of  the  railroad.  Johnson  v,  St.  Paul  &  Duluth  R.  Co., 
43  Minn.  222,  45  N.  W.  156;  Lavalles  v,  St.  Paul,  M.  &  M.  Ry.  Co.,  40 
Minn.  249,  41  N.  W.  974;  Kibbe  v.  Stevenson  Iron  Min.  Co.  (C.  C 
A.),  J36  Fed.  Rep.  147. 

(1)  When  Statute  Is  Applicable. — Fireman  Throwing  out  Waste 
Matter  ixdien  Feeding  Engine. — A  fireman  in  throwing  out  waste 
m&tter  when  engaged  in  feeding  his  engine  was  engaged  in  "railroad 
work.**  So  held  in  Swartz  v,  -Great  Northern  Ry.  Co.  (Minn.),  15 
R.  R.  R.  790,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  790,  101  N.  W.  504. 

Struck  by  Train  while  Working  on  Warehouse. — Injuries  received 
by  plaintiffs  decedent  from  a  moving  train  while  he  was  standing  be- 
tween a  railroad  track  and  a  warehouse,  working  on  the  warehouse, 
were  from  a  risk  or  hazard  peculiar  to  the  operations  of  a  railroad, 
within  Gen.  St.  Minn.  1894,  §  2701.  ,So  held  in  Bain  v.  Northern  Pac. 
Ry.  Co.  (Wis.),  12  R.  R.  R.  31,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  31,  98 
N.  W.  241. 

Section  Hand  Struck  by  Engine. — In  Smith. z/.  St.  Paul  &  Duluth 
R.  Co.,  44  Minn.  17,  46  N.  W.  149,  it  is  held  that  the  statute  of  1887, 
section  13,  is  applicable  with  respect  to  the  negligence  of  an  engineer 
in  operating  his  locomotive,  resulting  in  injury  to  a  section  hand 
at  work  on  the  track;  such  work  being  one  which  exposed  him  to 
dangers  peculiar  to  the  operation  of  railroads. 

Duty  to  Pull  Hay  from  Platform  upon  Top  of  Stock  Cars — Or- 
dered by  Conductor  to  Step  from  Platform  upon  Top  of  Passing  Car. 
— In  Leier  v.  Minnesota,  etc.,  Transp.  Co.,  63  Minn.  203,  65  N.  W. 
269,  it  appeared  that  plaintiff  was  employed  in  defendant's  stock 
yards;  that  when  a  stock  train  arrived,  his  duty  was  to  step  from  a 
high  platform  upon  the  top  of  the  cars  ^s  they  drew  Up  opposite  the 
platform,  and  pull  bundles  of  hay  from  the  platforms  upon  the  top  of 
the  cars.  The  conductor  of  the  train  negligently  ordered  him  to  step 
from  the  platform  upon  the  top  of  a  passing  car  while  it  was  going 
at  too  great  a  rate  of  speed  to  enable  him  to  do  so  with  safety.  Ow- 
ing to  the  dangerous  speed  of  the  car,  plaintiff,  while  stepping  upon 
it,  was  thrown  to  the  ground,  and  his  arms  run  over  by  the  wheels  of 
a  car.  It  was  held  that  he  was  injured  by  reason  of  exposure  to 
hazards  peculiar  to  the  operation  of  railroads,  within  Minn.  G.  S. 
1S94,  §  2701. 

Clearing  Wrecked  Train  from  Track— Fall  of  Car  Roof.— Plaintiff, 
while  at  work  clearing  a  wrecked  train  from  defendant's  tracks,  was 


68  Voi.  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S 

I  ■  Note 

injured  by  the  negligence  of  his  fellow  servants,  which  caused  the 
roof  of  a  disabled  car  to  fall  upon  him.  It  was  held  that,  under  the 
evidence,  it  was  a  question  for  the  jury  whether  or  not  the  work 
was  being  executed  under  such  conditions  and  circumstances  as  to 
expose  plaintiff  to  the  peculiar  hazards  of  railroad  service,  within 
Minn.  Gen.  St.  1894,  §  2701.  Kreuzer  v.  Great  Northern  Ry.  Co. 
(Minn.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  912,  86  N.  W.  912. 

Injury  to  Section  Hand — Negligence  in  Releasing  Hold  on  Rail. — 
In  'Blominquist  v.  Great  Northern  Ry.  Co.,  65  Minn.  69,  67  N.  W.  804^ 
it  appeared  that  plaintiff,  with  others,  was  employed  as  a  section  man 
in  repairing  defendant's  main  track,  by  taking  up  rails,  putting  in  new- 
ties,  and  then  replacing  the  rails.  The  work  had  to  be  done  with  ex- 
traordinary haste,  in  order  to  avoid  danger  to  approaching  trains. 
While  engaged  in  this  work,  and  while  he  and  another  sectionman 
were  carrying  a  heavy  iron  rail,  plaintiff  was  injured  by  his  fellow 
servant — negligently  releasing  his  hold  on  the  rail  and  letting  it  fall.  It 
was  held  that  plaintiff's  employment  involved  an  element  of  danger 
which  contributed  to  the  injury,  and  which  was  peculiar  to  the  rail- 
road business,  within  the  meaning  of  Minn.  G.  S.  1894,  §  2701. 

Releasing  Track  Jack  without  Warning. — In  Anderson  v.  Great  N. 
R.  Co.,  74  Minn.  432,  77  N.  W.  240,  where  it  appeared  that  plaintiff, 
with  others,  was  repairing  a  portion  of  defendant's  roadbed,  and  was 
injured  by  the  alleged  negligence  of  a  fellow  servant  in  releasing, 
without  giving  any  warning,  a  track  jack  which  held  up  a  part  of  the 
track,  which  by  reason  thereof  fell  upon  plaintiff's  foot,  it  was  a 
question  for  the  jury  "whether  the  work  was  being  executed  under 
such  conditions  and  circumstances  as  to  expose  plaintiff  to  the 
peculiar  hazards  incident  to  the  use  and  operation  of  railroads. 

Car  Cleaner  Injured — Car  Kipked  against  His  Car. — In  Mitchell  v. 
Northern  Pac.  R.  Co.,  70  Fed.  Rep.  15,  it  appeared  that  a  car  cleaner, 
while  at  work  inside  a  coach  on  a  side  track,  was  injured  by  another 
coach  being  kicked  against  it  at  an  unusual  and  dangerous  rate  of  speed. 
It  was  held  that  he  was  exposed  to  the  hazards  peculiar  to  railroad- 
ing, within  the  meaning  of  a  certain  employers*  liability  act  of  Min- 
nesota. 

Wiper  Injure<}  while  Assisting  in  Coaling  Engine. — Where  plaintiff,, 
a  wiper  in  defendant's  roundhouse,  was  injured  while  assisting  in 
coaling  an  engine,  by  its  being  negligently  moved,  as  he  claimed,  by  a 
co-employee,  he  was  injured  by  reason  of  exposure  to  hazards  peculiar 
to  the  operation  of  railroads,  within  the  meaning  of  Minn.  G.  S.  1894, 
§  2701.    So  held  in  Mikkelson  v.  Truesdale,  63  Minn.  137.  65  N.  W.  260. 

Riding  on  Hand  Cars. — In  SteflFerson  v.  Chicago  &  St.  P.  Ry.  Co.,. 
45  Minn.  355,  47  N.  W.  1068,  it  is  held  that  such  statutes  are  appli- 
cable to  an  injury  sustained  by  a  railroad  employee  while  riding  on  a 
hand  car  in  the  line  of  his  duty. 

Substituting  New  Rail  for  Old  One — Question  for  Jury. — It  was  a 
question  for  the  jury  whether  a  sectionman's  employment  in  taking* 
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out  an  old  rail  and  putting  in  another  involved  kn  element  of  hazard 
peculiar  to  the  railroad  business.  So  held  in  Tay  v,  Willman  &  S.  F. 
Ry.  Co.  (Minn.),  22  R.  R.  R.  710,  45  Am.  fr  Eng.  R.  Cas.,  N.  S.,  710, 
no  N.  W.  433. 

(2).  When  Statute. Is  Not  Applicable. — Repairing  Railroad  Bridge 
—Draw  Blown  Shut  by  Wind— In  Johnson  v,  St.  Paul  &  Duluth  R. 
Co.,.  43  Minn.  222,  45  N.  W.  156,  it  appeared  that  a  gang  6f  men,  of 
which  plaintiff  was  one,  was  engaged  in  repairing  a  bridge  on  de- 
fendant's road,  and  in  performing  the  work  it  was  necessary  to  leave 
the  draw  partly  open.  Through  the  negligence  of  one  of  the  gang, 
the  draw  was  left  unfastened,  and  was  blown  shut  by  the  wind,  and 
injured  plaintiff  while  he  was  at  work  between  the  stationary  part 
of  the  bridge  and  draw.  It  was  held  that  he  was  not  injured  by  reason 
of  exposure  to  the  peculiar  hazards  connected  with  the  use  and  opera- 
tion of  the  railroad,  within  the  meaning  of  Minn.  Laws  1887,  c.  13. 

Laborer  Putting  Hose  upon  Engine  Tender — Fall  of  Coal  Dis- 
lodged from  Tender. — Plaintiff,  a  common  laborer,  in  the  line  of  his 
duty,  was  at  work  for  defendant  putting  a  hose  upon  the  tender  of  an 
engine,  which  was  loaded  with  coal,  and  standing  still.  At  the  same 
time  another  servant  was  standing  upon  the  loose  coal  on  the  tender 
to  receive  the  hose  from  his  fellow  servant  upon  the  ground,  when 
a  lump  of  coal  was  dislodged  from  the  tender,  and  fell  upon  and  in- 
jured the  plaintiff.  It  was  held  that  the  dangers  to  which  plaintiff 
was  subjected  when  he  was  injured  were  not  peculiarly  and  dis- 
tinctively railroad  hazards.  Weisel  v.  Eastern  Ry.  Co.  (Minn.),  17 
Am.  &  Eng.  R.  Cas.,  N.  S.,  446. 

Tearing  away  Portion  of  Railroad  Bridge — Section  Hand  Injured  by 
Bolt  Left  in  Timber. — Where  a  section  hand  was  injured  by  being 
caught  by  a  bolt  which  remains  in  a  timber  in  the  work  of  tearing 
away  a  portion  of  a  railroad  bridge,  when  he  and  other  employees 
were  engaged,  under  a  road  master,  in  substituting  an  embankment 
of  earth  to  support  the  track  in  place  of  the  trestle,  Minn.  G.  S.  1894, 
I  2701,  did  not  apply,  as  such  work  did  not  subject  plaintiff  dis- 
tinctively to  railroad  hazards.  So  held  in  O'Neil  v.  Great  Northern 
Ry.  Co.,  80  Minn.  27,  82  N.  W.  1086. 

LoadinsT  Railroad  Iron  upon  Flat-Car— Fall  of  Rail. — In  Pearson  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  47  Minn.  9,  49  N.  W.  302,  it  appeared  that 
a  gang  of  sectionmen,  of  which  plaintiff  was  one,  was  engaged  in 
loading  railroad  iron  from  the  ground  upon  a  flat-car,  when  some  of 
the  iron  rails  fell  upon  plaintiffs  arm.  It  was  held  that  the  injury 
was  not  the  result  of  any  danger  peculiar  to  or  directly  connected 
with  the  use  and  operation  of  the  railroad,  within  the  meaning  of 
Minn.  Laws  1887,  c.  13. 

Assisting  to  Repair  Car. — The  work  of  assisting  to  repair  a  railroad 
car  involves  no  element  of  danger  peculiar  to  the  operation  of  rail- 
roads, within  Minn.  G.  S.  1894,  §  2701.  So  held  in  Holtz  v.  Great 
Northern  Ry.  Co.,  69  Minn.  524,  72  N.  W.  805. 
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Operating  Steam  Shovel  in  Gravel  Pit — Use  of  Engine  on  Short 
Track  Made  up  of  Movable  Sections. — A  crew  of  nine  men,  consisting 
of  an  engineer,  a  craneman,  a  fireman,  two  jackmen,  and  four  pitmen^ 
were  engaged  in  operating  a  steam  shovel  in  a  gravel  pit.  The  outfit 
consisted  of  a  shovel,  and  engine  house,  which  contained  the  engine 
which  operated  the  shovel,  an  old  engine  tender,  which  contained  the 
coal  and  water,  and  a  caboose.  It  was  all  located  upon  a  short  tfack, 
which  was  made  up  of  sections  six  feet  long.  As  the  work  progressed, 
and  it  became  necessary  to  move  the  shovel  forward,  a  section  of  the 
track  was  taken  up  from  the  rear  and  placed  in  front  of  the  shovel. 
The  track  was  in  no  way  connected  with  any  other  track.  About 
sixteen  feet  from  the  shovel  outfit,  there  was  a  temporary  track,  upon 
which  stood  ballast  cars,  and  this  track  was  80  rods  from  the  main 
railroad  track,  with  which  it  connected  at  a  point  about  one  mile  dis- 
tant. The  engineer  employed  and  discharged  the  men  and  generally 
controlled  the  crew.  He  personally  had  charge  of  the  work  of 
moving  the  crane,  and  controlled  the  speed  and  course  of  the  bucket 
attached  thereto.  Plaintiff,  one  of  the  pitmen,  was  injured  by  the 
negligent  manner  in  which  the  engineer  caused  the  bucket  to  swing 
from  the  ballast  car  into  the  pit.  It  was  held  that  plaintiff  and  his 
fellow  servants  were  not  at  the  tinxe  of  the  accident  engaged  in 
operating  a  railway,  and  that  the  danger  to  which  plaintiff  was  sub- 
jected was  not  one  of  the  hazards  peculiar  to  the  operation  of  a  rail- 
road, and,  therefore,'  was  not  within  section  2701  Minn.  Gen.  St.  1894. 
Jemming  v.  Great  Northern  Ry.  Co.  (Minn.),  19  R.  R.  R.  697,  42  Am. 
&  Eng.  R.  Cas.,  N.  S.,  697,  104  N.  W.  1079. 

g.    Mississippi. 

Miss.  Const.  1890,  §  193,  partially  abrogating  the  fellow  servant 
rule  as  to  employees  of  "any  railroad  corporation,**  applies  to  railroad 
employees  only  when  the  peril  comes  by  the  hazardous  nature  of  the 
business  of  operating  railroad  trains.  Bradford  Construction  Co.  v. 
Heflin  (Miss.),  24  R.  R.  R.  483,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  483,  42 
So.  Rep.  174. 

h.    Missouri. 

.  Under  section  2873  of  the  Revised  Statutes  of  Missouri,  the  em- 
ployee must  have  sustained  his  injury  while  engaged  in  a  railroad 
operation. 

Under  section  2873  of  the  Revised  Statutes  of  Missouri  of  1899, 
declaring  "that  every  railroad  corporation  owning  or  operating  a 
railroad  in  this  State  shall  be  liable  for  all  damages  sustained  by  any 
agent  or  servant  thereof  while  engaged  in  the  work  of  operating  such 
railroad,  by  reason  of  the  negligence  of  any  other  servant,**  an  em- 
ployee of  the  company  who  is  injured,  "while  engaged  in  the  work  of 
operating  such  railroad  by  reason  of  the  negligence  of  any  other 
servant,*'  may  recover  from  the  company.  Callahan  v.  Merchants* 
Bridge  Terminal  R.  Co.,  170  Mo.  473,  71  S.  W.  208. 
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Section-Hand  Riding  on  Hand  Car. — A  section-hand  while  riding^ 
on  a  handcar  is  engaged  in  "operating"  a  railroad  within  the  meaning 
of  Mo.  R.  S.  1899,  sec.  2873.  So  held  in  Rice  v,  Wabash  Ry.  Co.,  92 
Mo.  App.  35. 

Brakeman  Lighting  Lamps  in  Caboose — Collision. — In  St.  Louis  & 
S.  F.  R.  Co.  V.  Smith  (Tex.  Civ.  App.),  90  S.  W.  926,  it  appeared  that 
a  brakeman,  while  in  the  discharge  of  his  duties  lighting  lamps  in  a 
caboose,  which  was  being  switched  so  as  to  attach  it  to  his  train^ 
was  injured  by  reason  of  a  collision.  It  was  held  that  he  was  "en- 
gaged in  the  work  of  operating  the  railroad"  within  the  meaning  of  a 
certain  fellow  servant  statute  of  Missouri. 

Potting  in  New  Rails. — A  railroad  employee  while  engaged  in  re- 
placing old  rails  with  new  ones,  is  ''engaged  in  the  work  of  operating 
such  railroad,"  within  Mo.  R.  S.  1999,  sec.  2873.  So  held  in  Stubbs  v, 
Omaha,  etc.,  Ry.  Co.,  85  Mo.  App.  192. 

Section  Hand  Repairing  Track. — Under  the  fellow  servant  act  of 
Missouri,  a  section  hand  while  assisting  in  repairing  a  railroad  track 
is  engaged  in  operating  the  railroad.  So  held  in  Thompson  v.  Chap- 
pcll,  91  Mo.  App.  297. 

Putting  in  New  Track  Ties— Old  Tie  Thrown  from  Bridge  upon 
Hand  Stationed  to  Warn  Passers-By. — In  Callahan  v.  Merchants' 
Bridge  Terminal  R.  Co.,  170  Mo.  473,  71  S.  W.  208,  it  appeared  that 
plaintiff  was  a  section  hand  engaged  in  repairing  the  track  by  taking 
out  old  ties  and  putting  in  new  ones;  that  when  the  old  ties  were 
taken  out  they  were  thrown  down  from  a  bridge  fifty  Ifeet  high  over 
a  street;  that  plaintiff  was  stationed  below  to  warn  passers-by  and  to 
remove  the  ties  from  the  street.  When  the  gang  on  the  bridge  were 
ready  to  throw  down  a  tie  they  notified  plaintiff  and  he  then  let 
them  know  when  the  coast  was  clear;*  and  they  were  not  to  throw 
tlie  tie  down  until  he  so  signified;  but  when  a  small  chHd  appeared  on 
the  street  and  was  in  a  place  of  peril,  plaintiff  went  to  her,  and  while 
engaged  in  removing  her,  the  gang  on  the  bridge,  without  any  notice 
from  him  to  them,  threw  down  a  tie  which  struck  and  injured  him. 
It  was  held  that  he  was  injured  "while  engaged  in  the  work  of  oper- 
ating such  railroad,"  within  the  meaning  of  section  2873  of  the  Re- 
vised Statutes  of  Missouri  of  1899. 

Section  Hand  Injured — Negligence  of  Other  Section  Hands. — ^Under 
section  2873  of  the  Revised  Statutes  of  Missouri  of  1899,  a  section 
hand,  who  Is  injured  while  engaged  at  work  as  such,  may  recover 
from  the  railroad  company  for  injuries  resulting  from  the  negligence 
of  other  section  hands,  as  he  is  injured  "while  engaged  in  the  work 
of  operating  the  railroad,  within  the  meaning  of  such  section.*  So  held 
in  Callahan  v.  Merchant's  Bridge  Terminal  R/.  Co.,  170  Mo.  473,  71 
S.  W.  2^^, 

Reconstruction  of  Abandoned  Track. — But  a  railroad  company  when 
engaged  /n  the  reconstruction  of  an  old  and  abandoned  railway 
track,  preparatory  to  the  resumption  of  its  use  as  a  railway,  is  not 
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engaged  in  the  operation  of  a  railway,  within  the  meaning  of  section 
2071  of  the  Iowa  Code.  So  held  in  Mitchell  v,  Wabash  Ry.  Co.,  97 
Mo.  App.  411. 

i.    North  Carolina. 

North  Carolina  Statute— The  Fellow  Servant  Act  of  North  Caro- 
lina, ch.  56,  Private  Laws,  1897,  applies  to  all  railroad  employees, 
whether  injured  while  running  trains  or  rendering  any  other  service. 
So  held  in  Sigman  v.  Southern  R.  Co.,  135  N.  Car.  181,  47  S.  E.  420. 

Railroad  "Operating" — Railroad  in  Course  of  Construction. — But  in 

Nicholson  v.  Pennsylvania  R.  Co.,  138  N.  Car.  516,  51  S.  E.  40,  it  is 
held  that  under  N.  Car.  Priv.  Laws  1897,  ch.  56,  giving  any  employee 
of  a  railroad,  "operating"  in  this  state  a  cause  of  action  for  injuries 
suffered  by  the  negligence  of  a  fellow  servant,  applies  to  any  injury 
suffered  by  any  employee  in  any  department  of  work  of  a  railroad 
which  is  being  operated,  but  does  not  apply  to  an  employee  engag^ed 
in  building  a  trestle  for  the  extention  of  a  railroad,  at  a  point  some 
miles  from  the  track  on  which  trains  are  being  operated.  In  this  case 
it  is  said  in  the  opinion:  "Here  the  railroad  was  being  'constructed,' 
not  "operated.**  It  was  5  or  6  miles  from  the  completed  track,  still 
further  from  the  track  on  which  trains  were  being  operated.  Thoug^h 
it  was  in  the  construction  of  the  extension  of  a  railroad,  the  work  was 
that  of  building  a  bridge  or  trestle  and  the  liabilities  of  the  employer 
were  the  same  as  those  of  any  one  else  engaged  in  bridge  building.  It 
does  not  matter  that  elsewhere  the  same  employer  was  'operating  a 
railroad.'  It  was  not  doing  so  at  this  point.  Here  it  was  not  a  rail- 
road at  all.  It  was  constructing,  building,  what  would  later  become  a 
part  of  an  'operating  railroad.*  It  is  true  an  employee  injured  by  the 
negligence  of  a  fellow  servaat  while  building  or  repairing  a  bridge 
on  the  line  of  a  operating  railroad,  under  precisely  similar  circum- 
stances, could  recover  of  the  railroad  company  while  here  he  can  not. 
That  is  because  the  statute  must  draw  the  line  somewhere,  and  the 
legislature  has  seen  fit  to  restrict  the  repeal  of  the  former  law  to  'any 
servant  or  employee  of  any  railroad  company  operating  in  this  State,* 
which  means,  in  the  course  of  the  operation  of  that  business,  in  any 
of  its  department,  but  not  in  the  course  of  its  'construction.'  '* 

j.    Pennsylvania. 

Yardforeman  of  Refining  Company  Killed — ^Negligence  in  Separat- 
ing Train  upon  Siding. — The  yardforeman  of  a  refining  company  was 
injured  through  the  alleged  negligence  of  a  railroad  company's  em- 
ployees, while  h^  was  in  discharge  of  his  duty  in  separating  a  train  of 
cars  upon  a  siding  in  the  refining  company's  yard.  It  was  held  that 
his  injury  was  sustained  while  he  was  engaged  in  a  business  connected 
with  a  railroad,  within  the  meaning  of  §  1,  act  of  April  4,  1868.  P.  L. 
Stone  V.  Pennsylvania  R.  Co.,  132  Pa.  St.  206,  19  Atl.  67,  41  Am.  &  Eng. 
R.  Cas.,  522. 
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The  effect  of  Batts'  Ann.  St.  art.  4560ea,  is  to  suspend  the  fellow 
servant  rule  as*  to  persons  employed  to  operate  cars,  locomotives,  or 
trains,  while  they  are  actually  engaged  in  such  work;  but  it  does  not 
have  such  effect  beyond  the  tim?  of  their  active  employment  in  that 
work. 

(1)  When  Applicable. — ^Thrown  from  Hand  Car  Suddenly  Stopped 
by  Fellow^  Servant — ^Absence  of  Foreman's  Order. — Under  Sayles' 
Ann.  Civ.  St.  art.  4560f,  providing  that  every  railroad  corporation  shall 
be  liable  for  all  damages  sustained  by  any  employee  thereof,  while 
engaged  in  operating  its  cars,  by  reason  of  the  negligence  of  any 
other  employee,  irrespective  of  the  fact  that  such  employees  were 
fellow  servants,  where  plaintiff's  intestate  was  thrown  from  a  hand 
car,  which  he  was  assisting  to  operate,  by  the  sudden  stopping  of  the 
car  by  a  fellow  servant,  an  instruction  that  if  the  jury  believed  the 
brake  was  not  applied  under  the  order,  direction  or  signal  of  the 
foreman,  then  plaintiff  cannot  recover,  was  error.  So  held  in  Perez 
V.  San  Antonio  &  A.  P.  Ry.  Co.,  28  Tex.  Civ.  App.  255,  2  R.  R.  R.  354, 
25  Am.  &  Eng.  R.  Cas;,  N.  S.,  354,  67  S.  W.  137. 

Operating  Locomotives  in  Yards,  Roundhouses,  or  at  Coal  Chutes. 
— In  Gulf,  etc.,  Ry.  Co.  v.  Howard  (Tex.),  13  R.  R.  R.  175,  36  Am.  & 
Eng.  R.  Cas.,  N.  S.,  175,  80  S.  W.  229,  it  is  held  that  railroad  em- 
ployees operating  locomotives  in  yards  at  stations,  roundhouses,  or 
coal  chutes,  are  within  Batts*  Ann.  Civ.  St.  art.  4560ea,  providing  that 
a  railroad  company  shall  be  liable  for  all  damages  sustained  by  any 
of  its  employees  while  "engaged  in  the  work  of  operating  the  cars, 
locomotives  or  trains." 

Failure  of  Engineer  to  Keep  Lookout — Fireman  Injured — Under 
Sayles'  Civ.  St.  1889,  art.  4560f,  making  the  employer  railroad  liable 
for  damages  sustained  by  an  employee,  while  operating  its  locomo- 
tive, through  the  negligence  of  another  employee,  though  they  be  fel- 
low servants,  the  company  is  liable  for  injury  to  a  fireman  caused  by 
negligence  of  the  engineer  in  not  keeping  such  a  lookout  to  see  the 
condition  of  the  track  ahead  as  an  ordinarily  prudent  person  would 
have  kept  under  the  circumstances.  So  held  in  Missouri,  etc.,  Ry.  Co. 
V.  Keaveney  (Tex.  Civ.  App.),  80  S.  W.  387. 

Fireman  Struck  by  Lumber  Projecting  from  Car,  while  t^etuming 
to  His  Cab  after  Attending  to  Headlight.— In  St.  Louis,  etc.,  R.  Co. 
v.  Bussong  (Tex.  Civ.  App.),  90  S.  W.  73,  it  appeared  that  a  fireman 
after  attending  to  the  headlight  of  his  engine  stood  in  front  of  the 
pilot  a  short  time,  and,  while  returning  to  the  cab.  was  struck  by 
lumber  projecting  from  the  door  of  one  of  the  passing  cars.  It  was 
held  that  he  was  engaged  in  the  operating  of  the  railroad  within  the 
meaning  of  a  certain  employer's  liability  act. 

Switchman  Coupling  Cars. — A  switchman  employed  in  coupling 
cars  while  a  train  is  being  made  up  in  the  yard  is  engaged  in  the  work 
of  "operating  cars,"  within  the  meaning  of  Sayles  Civ.  St.  art.  456f. 
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So  held  in  Missouri,  etc.,  Ry.  Co.  v.  Baker  (Tex.  Civ.  App.),  58  S. 
W.  964. 

Hand  Cars. — A  hand  car  is  within  the  meaning  of  the  Texas  statute 
providing  that  railroads  shall  be  liable  for  damages  sustained  by 
any  servant  or  employee,  while  engaged  in  the  work  of  operating 
"cars,  locomotives,  or  trains,"  by  reason  of  the  negligence  of  any 
employees,  whether  fellow  servants  or  not.  So  held  in  Texas  &  P. 
Ry.  Co.  V.  Smith  (C.  C.  A.),  3  R.  R.  R.  224,  26  Am.  &  Eng.  R.  Cas., 
N.  S.,  224,  114  Fed.  Rep.  728;  Perez  v.  San  Antonio,  etc.,  Ry.  Co.,  28 
Tex.  tiv.  App.  255,  2  R.  R.  R.  354,  25  Am.  &  Eng.R.  Cas,  354,  67  S. 
W.  137. 

Engaged  in  Hauling  Gravel  on  Flat  Cars  to  Make  a  Fill. — In  Texas 
Cent.  Ry.  Co.  v,  Pelfrey,  35  Tex.  Civ.  App.  501,  80  S.  W.  1036,  it  is 
held  that  employees  of  a  railroad  company  engaged  in  loading  a  train 
of  flat  cars  with  gravel  and  hauling  them  to  make  a  fill  on  the  main 
line  are  engaged  in  "operating  a  train"  within  the  meaning  of  the 
fellow  servant  statute  of  Texas,  Rev.  Stats,  art.  4650f. 

Negligence  of  Section  Foreman  in  Requiring  Hand  Car  to  Be  Run 
on  Time  of  Train. — In  San  Antonio  &  A.  P.  Ry.  Co.  v.  Stevens  (Tex. 
Civ.  App.),  83  S.  W.  235,  it  is  held  that  the  negligence  of  a  section 
foreman  in  requiring  the  employees  under  him  to  run  a  hand  car  on 
the  time  of  a  pasasenger  train  over  the  same  track  is  within  Sayles' 
Ann.  Civ.  St.  1897,  art.  4560f,  providing  that  every  corporation  shall 
be  liable  for  all  damages  sustained  by  any  servant  or  employee  thereof 
engaged  in  the  work  of  operating  the  cars,  locomotives,  or  trains  of 
such  corporation,  by  reason  of  the  negligence  of  any  other  servant  of 
such  corporation,  and  the  fact  that  such  servants  or  employees  were 
fellow  servants  with  each  other  shall  not  impair  or  destroy  such  lia- 
bility. 

Push  Car  a  "Car."— -In  Texas  &  P.  Ry.  Co.  v.  Webb,  31  Tex.  Civ. 
App.  498,  72  S.  W.  1044,  it  is  held  that  a  push  car  used  by  a  railroad 
in  carrying  rock  down  an  inclined  plane  to  a  crusher  to  be  there  made 
into  ballast  for  the  track  is  a  car  within  the  meaning  of  the  fellow 
servant  statute  of  Texas,  Rev.  Stats.,  art.  4650f. 

Section  Hands  Placing  Hand  Car  on  Track — Returning  from  Work. 
— A  section  hand  injured  by  the  negligence  of  another  section  hand 
while  placing  their  hand  car  on  the  track  to  return  from  work  at  the 
close  of  the  day,  was  engaged  in  the  operation  of  a  car  within  the 
meaning  of  art.  4560ea  Batts'  Rev.  Stats.  So  held  in  Houston  &  Tex. 
Cent.  R.  Co.  v.  Jennings,  36  Tex.  Civ.  App.  375,  81  S.  W.  822. 

(2)  When  Not  Applicable. — Roundhouse  Hostler  about  to  Take 
Charge  of  Locomotive. — A  hostler  employed  about  a  locomotive 
roundhouse  to  take  charge  of  engines  was  not,  while  on  his  way  to 
take  charge  of  a  locomotive,  and  before  he  began  to  perform  the  act 
of  operating  the  machinery,  a  servant  "engaged  in  the  work  of  oper- 
ating the  cars,  locomotives  or  trains"  of  a  railroad,  within  the  mean- 
ing of  Batts'  Ann.  St.  art.  4560ea.  .  So  held  in  Gulf,  etc.,  Ry.  Co.  v. 
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Howard  (Tex.),  13  R.  R.  R.  175,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  175,  80 
S.  W.  229. 

Section  Hand  Unloading  Car. — ^The  unloading  of  a  car  by  section 
bands  is  not  operating  it,  within  the  meaning  of  Tex.  Rev.  Stats,  art. 
4560f.  So  held  in  Lawrence  v.  Texas  Cent.  Ry.  Co.,  25  Tex.  Civ. 
App.  293,  61  S.  W.  342. 

Taking  Rails  from  Hand  Car. — In  Lakey  v.  Texas  &  Pac.  Ry.  Co., 
33  Tex.  Civ.  App.  44,  75  S.  W.  566,  it  is  held  that  employees  engaged 
in  taking  rails  from  a  hand  car  and  laying  them  on  the  ties  and  heeling 
them  were  not  "operating  the  car"  within  Sayes'  Civ.  Stats.,  art. 
4560f. 

L  Virginia. 

Section  162  of  the  Constitution  of  Virginia  of  1902  contains  the 
following  language:  "The  doctrine  of  fellow  servant,  *  *  *,  is 
abolished  as  to  every  employee  engaged  *  *  *  in  any  service  re- 
quiring his  presence  upon  a  train,  car  or  engine;  and  every  such  em- 
ployee shall  have  the  same  right  to  recover  for  every  injury  suffered 
by  him  from  the  acts  or  omissions  of  any  other  employee  or  em- 
ployees of  the  common  master  that  he  would  have-  *  *  *  jf  such 
acts  or  omissions  were  those  of  the  master  himself,  in  the  perform- 
ance of  a  non-assignable  duty;  provided  the  injury  so  suffered  by  such 
railroad  employee  result  from  the  negligence  of  *  *  *  a  co- 
employee  engaged  in  another  department  of  labor  *  *  *  or  who 
is  in  charge  of  any  switch,  signal  point,  or  locomotive  engine." 

Yard  Foreman — "Service  Requiring  His  Presence  on  an  Engine.** — 
A  yard  foreman  of  a  railroad  company,  in  the  discharge  of  whose 
dnties  it  was  customary  and  necessary  for  him  to  ride  on  a  yard 
engine,  and  whose  position  on  the  step  of  the  engine  at  the  time  he 
was  thrown  therefrom  was  the  usual  and  proper  place  for  him  to  be, 
was  an  employee  "engaged  in  service  requiring  his  presence"  on  an 
engine,  within  Va.  Const.  §  162.  So  held  in  Southern  Ry.  Co.  v. 
Smith  (Va.),  26  R.  R.  R.  579,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  579,  59 
S.  E.  372. 

m.    Wisconsin. 

Ch.  220,  Wisconsin  Laws  of  1893,  provides  that  a  railroad  company 
shall  be  liable  for  an  injury  to  any  of  its  employees,  sustained,  with- 
out contributory  negligence  on  his  part,  "while  engaged  in  operating, 
ninning,  riding  upon  or  switching  passenger  or  freight  or  other 
trains,  engines  or  cars,  and  while  engaged  in  the  performance  of  his 
duties  as  such  employee,  and  where  such  injury  shall  have  been  caused 
by  the  carelessness  or  negligence  of  any  other  employee    *    *    *." 

(1)  When  Applicable. — Freight  Handler  Moving  Freight  Car. — A 
freight  handler,  while  engaged  in  moving  a  freight  car  along  the  track 
to  the  freight  house  in  the  course  of  his  employment,  was  engaged 
w  operating  and  moving  the  car  within  the  meaning  of  ch.  220,  Wis. 
Laws  of  1893.  So  held  in  Ean  v.  Chicago,  etc.,  R.  Co.,  95  Wis.  69, 
«»  N.  W.  997. 
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Hand  Cars. — Laws  Wis.  1893,  c.  220,  provides  that  *'every  railroad 
or  railroad  company  operating  any  railroad  *  *  *  within  this 
state  shall  be  liable  for  damages  sustained  within  the  state,  by  an 
employee  of  such  company  without  negligence  on  his  part  *  *  * 
while  such  employee  is  so  engaged  in  operating,  running,  riding  upon 
or  switching  passenger  or  freight  or  other  trains,  engines  or  cars, 
and  while  engaged  in  the  performance  of  his  duty  as  such  employee, 
and  where  such  injury  shall  have  been  caused  by  the  carelessness  or 
negligence  of  any  other  employee,  officer  or  agent  of  such  company." 
It  was  held  that  the  words  "or  other  *  *  *  cars"  include  hand 
cars.    Benson  v.  Chicago,  etc.,  Ry.  Co.,  75  Minn.  163,  77  N.  W.  798. 

Removing  Hand  Car  from  Track. — The  risk  of  injury  attending  the 
removal  from  the  track  of  a  hand  car  used  for  the  transportation  of 
a  section  crew  and  materials  is  peculiar  to  the  "operation  of  rail- 
roads," within  Wis.  Rev.  St.  1898,  §  1816,  as  amended  by  Laws  1903, 
p.  741,  c.  448.  go  held  in  Hardt  v.  Chicago,  etc.,  Ry.  Co.  (Wis.), 
26  R.  R.  R.  468,  49  Am.  &  Eqg.  R.  Cas.,  N.  S.,  468,  110,  N.  W.  427. 

(2)  When  Not  Applicable. — Railroad  Warehouseman  Sealing  Car 
Doors — Engine  Suddenly  Moved. — In  Hibbard  v.  Chicago,  etc.,  R.  Co., 
96  Wis.  443,  71  N.  W^  807,  it  is  held  that  a  warehouseman  of  a  railroad 
company  who  was  injured,  while  sealing  the  doors  of  a  car  attached 
to  an  engine,  through  the  negligence  of  the  engineer  or  fireman  in 
suddenly  moving  the  engine,  was  not  employed  in  "operating,  running, 
riding  upon,  or  switching,"  trains  or  cars  within  the  meaning  of  ch.< 
220,  Wis.  Laws  of  1893. 

Conductor  Injured  while  Standing  beside  Car — Negligence  in  Un- 
loading Freight. — While  a  conductor,  in  the  discharge  of  his  duties, 
was  standing  by  the  side  of  a  car,  watching  a  switch,  and  waiting 
to  close  the  door  of  the  car  when  it  should  be  unloaded,  he  was 
struck  and  injured  by  a  bale  of  felt,  through  the  negligence  of  co- 
employees  in  unloading  the  freight  from  the  car.  It  was  held  that 
the  conductor,  when  injiwed,  was  not  engaged  in  "operating,  run- 
ning, riding  upon,  or  switching,"  the  train,  engine  or  car,  within  the 
meaning  of  the  "Fellow  Servant  Act"  of  Wisconsin.  Medberry  v.  Chi 
cago,  etc.,  Ry.  Co.   (Wis.),  17  Am.  &  Eng.  R.   Cas.,  N.  S.,  494. 

Car  Repairer  Injured — Car  Kicked  against  Stationary  Car. — In 
Smith  V.  Chicago,  etc.,  R.  Co.,  91  Wis.  503,  65  N.  W.  183,  it  is  held 
that  ch.  220,  Wis.  Laws  of  1893,  does  not  apply  to  an  injury  sus- 
tained by  a  car  repairer  through  the  negligence  of  a  switchman  in 
causing  a  car  to  be  kicked  against  the  stationary  car  in  which  the 
repairer  was  at  work. 

IV.    IN  CHARGE  OR  CONTROL  OF  TRAINS,  OR  CERTAIN 

OTHER  APPLIANCES. 

There  are  statutes  making  employers  liable  for  injuries  sustained  by 
their  employees  through  the  negligence  of  any  employee  having 
charge  of  a  railroad  train,  switch,  or  one  of  certain  other  designated 
railroad  instrumentalities;  and  this  section  of  our  note  is  devoted  to 
showing  their  application. 
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1.    WHEN  STATUTE  APPLIES. 

In  Charge  of  Engine — Fireman. — A  fireman,  when  it  is  his  duty  to 
receive  signals  from  a  switchman  and  transmit  them  to  the  en- 
gineer, may  be  said  to  be,  for  that  purpose,  a  person  in  charge  of  the 
engine,  within  the  meaning  of  section  2590,  subd.  5,  of  the  Ala- 
bama Code.  So  held  in  Brown  v.  Louisville  &  N.  R.  Co.,  Ill  Ala. 
275.  19  So.  1001. 

Control  of  "Any  Part  of  Track" — Unfinished  Tracks. — To  render 
applicable  subd.  5  of  section  1749  of  the  Alabama  Code,  making  the 
employer  liable  to  his  employee  for  the  negligence  of  a  co-employee 
•  who  has  charge  or  control  "of  any  part  of  the  track  of  a  railway," 
it  is  not  essential  that  the  track  causing  the  injury  should  be  finished 
and  in  charge  of  the  regular  section  foreman,  it  being'  sufficient  if 
it  has  reached  such  stage  of  construction  as  to  become  ''the  track 
of  a  railway,"  and  has  been  adopted  for  use,  though  irregularly.  So 
held  in  Southern  Ry.  Co.  v,  Howell,  135  Ala.  639. 

Failure  of  Section  Foreman  to  Put  out  Flags  to  Warn  Approach- 
ing Trains — Collision  between  Hand  Car  and  Train. — The  failure  of 
the  foreman  in  charge  of  a  gang  of  laborers  on  a  railroad  to  put 
out  flags,  or  danger  signals,  to  warn  approaching  trains  of  their 
presence  on  the  track,  is  the  negligence  of  a  person  intrusted  with 
"superintendence"  and  also  in  charge  of  a  "signal,"  within  the  mean- 
ing of  Ala.  Code,  §  2590,  subd.  2,  5,  so  as  to  render  his  employer 
railroad  liable  for  personal  injuries  sustained  by  one  of  the  laborers, 
who  while  returning  in  the  evening  to  the  station,  on  a  hand  car 
with  the  others  in  charge  of  such  foreman,  seeing  an  evitable  lol- 
Ksion  with  a  train  approaching  on  a  curve,  attempted  to  leap  from 
the  car,  but  was  run  over  and  killed.  So  held  in  Richmond  &  D. 
R.  Co.  1/.  Hammond,  93  Ala.  181,  9  So.  577. 

"Superintendence*'  Need  Not  Be  over  Injured  Employee. — Super- 
intendence, within  the  meaning  of  subd.  2  of  section  2590  of  the 
Alabama  Code,  is  not  necessarily  that  of  superintendence  over  the 
injured  employee,  but  if  the  negligence  of  such  superintendent  re- 
sults in  injury  to  any  other  servant  of  the  common  master,  the 
latter  is  liable  under  such  act.  So  held  in  Kansas  City,  etc.,  R.  Co. 
V.  Burton,  97  Ala.  240,  12  So.  88,  53  Am.  &  Eng.  R.  Cas.,  115. 

Superintendence — Engaged  in  Manual  Laborer. — That  one  hav- 
ing superintendence  intrufted  to  him,  or  is  in  charge  of  cars  on  a  rail- 
road, etc.,  is  performing  manual  labor  when  the  negligent  act  com- 
plained of  occurred,  does  not  relieve  the  master,  from  liability  on  ac- 
count of  such  negligence,  under  subd.  2  of  section  2590  of  the  Code 
of  Alabama.  So  held  in  Kansas  City,  etc.,  R.  Co.  v.  Burton,  97  Ala. 
240,  12  So.  %%,  53  Am.  &  Eng.  R.  Cas.,  115. 

Superintendence  of  Yard-Master — Movements  of  Cars. — The  su- 
perintendence of  the  yard-master  of  a  railroad,  within  the  meaning 
of  subd.  2  of  section  2590  of  the  Code  of  Iowa,  involves  the  move- 
ment of  cars,  and  in  consequence,  the  control  of  and  direction  of  men 
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and  appliances  necessary  to  place  the  cars  in  safe  and  proper  posi- 
tions. So  held  in  Kansas  City,  etc.,  R.  Co.  v.  Burton,  97  Ala.  240,  12 
So.  88,  53  Am.  &  Eng.  R.  Cas.,  115. 

Charge,  Control,  and  Superintendence  of  Engine — Engineer. — An 
engineer,  while  running  an  engine,  and  loading  it  with  coal  himself, 
has  charge  and  control  of  it,  within  the  meaning  of  subd.  5  of  the 
Iowa  Code,  section  2590,  but  not  a  superintendence  of  it;  but  he  does 
control  and  superintend  the  fire  in  matters  relating  strictly  to  his 
duties  as  fireman.  So  held  in  Culver  v.  Alabama  Midland  Ry.  Co., 
108  Ala.  330,  18  So.  827. 

Injury  to  Fireman — Negligence  of  Elngineer  in  Permitting  Loco- 
motive to  Move  while  Taking  on  Coal. — In  Cleveland,  etc.,  R.  Co. 
V.  Bergschicker,  162  Ind.  108,  69  N.  E.  1000,  it .  is  held  that,  under 
§  7083  Burns  Sts.  1901,  a  railroad  is  liable  for  injuries 
sustained  by  one  of  its  firemen  while  his  locomotive  was  taking 
coal,  although  the  fireman  had  authority  to  indicate  to  the  engineer 
where  to  stop  the  locomotive,  when  the  injury  was  caused  by  the 
negligence  of  the  engineer  in  charge  of  the  locomotive  in  permitting 
it  to  move  while  the  coal  was  being  taken,  as  the  locomotive  was  in 
the  charge  of  the  engineer,  within  the  meaning  of  the  statute. 

Conductor  of  Freight  Train  Injured — Negligence  of  Its  Engineer. 
— ^The  employers'  liability  act,  subd.  4,  §  7083  Burns'  sts.  1901, 
creates  a  liability  in  favor  of  the  conductor  of  a  freight  train  for 
damages  caused  by  the  negligence  of  its  engineer,  as  the  latter  has 
charge  of  the  locomotive  within  the  meaning  of  such  statute.  So 
held  in  Pittsburg,  etc.,  R.  Co.  v.  Collins,  163  Ind.  569,  71  N.  E.  661. 

Brakeman  Injured  while  Attempting  to  Climb  Car — Negligence 
of  Conductor  of  Another  Train  in  Placing  Car  on  Side  Track  Too 
Near  Main  Track. — In  Chicago,  etc.,  R.  Co.  v.  Richards,  28  Ind.  App. 
46,  the  complaint  alleged  that  plaintiff  while  in  the  employ  of  de- 
fendant as  brakeman  attempted  to  climb  to  the  top  of  a  car  while 
the  train  was  being  switched  and  was  struck  and  injured  by  a  car 
standing  on  a  side-track,  that  the  outside  rails  of  the  track  were  so 
elevated  above  the  inner  rails  that  ordinary  box  cars  standing  par- 
allel on  said  tracks  within  thirty-five  feet  of  the  switch  stand,  and 
at  a  point  where  the  inner  rails  were  five  feet  apart,  would  lack 
only  six  inches  of  touching  at  the  top;  that  the  car  had  been  negli- 
gently left  in  said  position  by  a  conducton  of  one  of  defendant's 
preceding  trains,  whose  duty  it  was  to  place  said  car  far  enough  in 
upon  the  side-track  that  the  same  would  safely  clear  passing  trains. 
It  was  held  that  the  complaint  sufficiently  alleged  the  negligence  of 
an  employee  in  charge  of  a  train,  within  the  meaning  of  §  7063,  et 
seq.     Burns'  sts.  1901. 

Conductor  of  Freight  Train — Temporary  Absence — Brakeman 
Injured^— Defect  in  Car.— In  Donahoe  v.  Old  Colony  R.  Co.,  153 
Mass.  356,  26  N.  E.  868,  it  is  held  that  the  conductor  of  a  freight 
train  may  be  in  charge  of  it,  within  the  meaning  of  the  employers' 
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liability  act,  Mass.  St.  1887,  c.  270,  §  1,  cl.  3,  when  a  brakeman 
thereon  is  injured  by  reason  of  a  defect  in  one  of  the  cars,  although 
such  conductor  is  temporarily  absent  upon  a  duty  incident  to  the 
proper  management  of  the  train,  but  nothing  is  done  meanwhile 
contrary  to  his  orders  or  expectation  of  what  would  be  done. 

Person  with  Authority  to  Direct  Movements  and  Management  of 
Train — Need  not  Be  upon  Train. — ^The  words  in  Mass.  St.  1887,  c. 
270,  I  1,  cl.  3,  "any  person  in  the  service  of  the  employer  who  has 
the  charge  or  control  of  any  *  *  *  train  upon  a  railroad,"  means 
a  person  who  has  the  immediate  authority  to  direct  the  movements 
and  management  of  the  train  as  a  whole  and  of  the  men  engaged 
npon  it.  But  it  is  not  necessary  for  such  person  to  be  upon  the 
train.  So  held  in  Caron  v.  Boston  &  A.  R.  Co.,  164  Mass.  523,  42 
N.  E.  112. 

More  than  One  Person  at  Same  Time. — It  is  possible  that  more 
than  one  person  may  have  "the  charge  or  control"  of  a  train  at  the 
same  time,  within  the  meaning  of  Mass.  St.  1887,  c.  1270,  §  1,  cl.  3. 
So  held  in  Caron  v,  Boston  &  A.  R.  Co.,  164  Mass.  523,  42  N.  E.  112. 

Track  Repairer  Struck  by  Train — Failure  of  Foreman  to  Warn. — 
In  Davis  v.  New  York,  etc.,  R.  Co.,  159  Mass.  532,  34  N.  E.  1070, 
it  is  held  that  one  employed  by  a  railroad  corporation  as  one  of 
a  gang  of  workmen  engaged  in  repairing  the  track,  the  nature  of 
whose  work  requires  him  to  bend  over,  with  his  back  in  one  direc- 
tion from  which  trains  approach,  has  a  right  to  rely  upon  the  fact 
that  it  was  the  duty  of  the  foreman  of  the  gang  to  warn  him  of  the 
approach  of  a  train;  and,  if  by  the  foreman's  neglect  to  give  him 
such  warning,  he  is  struck  by  a  train,  he  may  maintain  an  action 
against  the  corporation  for  his  injury,  under  the  employers*  liability 
act,  Mass.  St.  1887,  c.  270;  the  foreman  in  such  case  being  a  per- 
son intructed  with  and  exercising  superintcpdence  within  the  mean- 
ing of  the  act. 

Negligence  of  Yardmaster  in  Causing  Part  of  Train  to  Be  Forced 
against  Another  Car — Injury  to  Car  Repairer. — In  Brady  v.  New 
York,  etc.,  R.  Co.,  184  Mass.  225,  68  N.  E.  227,  an  action  by  a  car 
inspector  in  defendant's  freight  yard,  for  his  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence  of  defendant's  super- 
intendent or  of  a  person  in  charge  and  control  of  a  train  of  defend- 
ant, it  aj>peared  that  defendant's  yardmaster  was  the  only  person 
who  controlled  the  switching  of  trains  in  the  yard,  and,  although  he 
had  no  right  to  order  a  car  to  be  moved  until  the  train  of  which 
it  was  a  part  had  been  inspected  by  the  plaintiff,  an  order  from  him 
to  the  switching  crew  would  be  obeyed  whether  the  inspection  had 
been  completed  or  not;  and  that,  while  the  plaintiff  in  the  course  of 
his  duty  as  an  inspector  was  repairing  a  car,  the  yardmaster  caused 
SIX  or  seven  cars,  which  had  formed  part  of  the  same  train,  to  be 
moved  forcibly  against  the  car  which  the  plaintiff  was  repairing,  so 
that  it  knocked  him  down  and  ran  over  him.     It  was  held  that  this 
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showed  that  the  yardmaster  was  a  superintendent  exercising  super- 
intendence within  the  Massachusetts  employers'  liability  act;  and 
that  he  was  also  a  person  in  charge  or  control  of  a  train. 

Negligence  of  Any  and  All  Servants  Engaged  in  the  Work  In- 
cluded—In Rine  v,  Chicago  &  A.  R.  Co.,  lOO  Mo.  228,  12  S.  W.  640, 
it  is  held  that  AJo.  Rev.  St.,  1879,  section  2121,  giving  a  penalty 
whenever  any  person  shall  die  from  an  injury  caused  by  the  negli- 
gence of  "any  officer,  agent,  servant  or  employee  whilst  running  or 
managing  any  locomotive,  or  train  of  cars,"  includes  the  negligence 
of  any  and  all  servants  who  are  engaged  in  running  or  managing 
them. 

Control  of  Switch. — A  railroad  employee  whose  duties  are  to 
couple  and  uncouple  cars,  set  brakes,  open  and  close  switches,  and 
to  follow  the  switch  engine  from  yard  to  yard,  taking  cars  in  and 
out  of  spur  tracks,  and  who  has  keys  to  the  switches,  has  charge 
or  control  of  a  switch  within  the  meaning  of  sec.  1816a,  S.  &  B.  Ann. 
Wis.  Stats.  So  held  in  Albrecht  v,  Milwaukee,  etc.,  R.  Co.,  94  Wis. 
397,  69  N.  W.  63. 

Temporary  Railway  Laid  down  by  Contractor. — In  Doughty  v. 
Firebank,  10  Q.  B.  Div.  (Eng.),  358,  it  is  held  that  the  meaning  of 
the  term  "railway,"  as  used  in  the  5th  sub-section  of  the  last  section 
of  the  Employers*  Liability  Act  of  1880  (43  &  44  Vict.,  c.  42),  is 
not  confined  to  railways  belonging  to  railway  companies,  such  as 
one  subject  to  the  provisions  of  the  Railway  Regulations  Acts,  but 
the  sub-section  applies  also  to  a  temporary  railway  laid  down  by  a 
contractor  for  the  purposes  of  the  construction  of  works. 

Such  5th  sujb-section  provides  that  a  workman  shall  have  the  same 
right  of  action  for  personal  injuries  as  if  he  had  not  been  in  the 
service  of  the  employer  where  the  injury  is  caused  "by  reason  of 
the  negligence  of  any  pe^on  in  the  service  of  the  employer  who  has 
the  charge  or  control  of  any  signal,  points,  locomotive  engine,  or 
train  upon  a  railway." 

Trucks  Propelled  without  Warning  on  Rails  in  Goods  Station — 
Capstan  Set  in  Motion  by  Hydraulic  Power. — In  Cox  v.  Great  West-* 
em  Ry.  Co.,  9  Q.  B.  Div.  (Eng.),  106,  6  Am.  &  Eng.  R.  Cas.  485,  it 
appeared  that  H.,  in  the  employ  of  a  railroad  company  as  a  "cap- 
stan man,"  without  giving  the  usual  warning,  propelled  a  series  of 
trucks  along  a  line  of  rails  in  a  goods  station,  and  injured  plaintiff, 
who  was  engaged  in  similar  work  at  the  other  end  of  the  line  about 
100  yards  off.  The  capstan  was  set  in  motion  by  hydraulic  power 
communicated  to  it  by  H.  from  a  stationary  engine  at  a  distance. 
It  was  held  that  there  was  evidence  to  warrant  the  jury  in  finding 
that  H.  was  a  person  who  had  charge  or  control  of  a  "train  upon 
a  railway,"  within  §  1,  siib.  s.  5  of  the  Employers'  Liability  Act  of 
1880  (43  &  44  Vict.,  c.  42). 

Motorman  of  Electric  Car — Collision  between  Car  and  Another 
Vehicle — Contractor  Injured. — In  Toronto  Ry.  Co.  v,  Snell,  27  Ont. 


Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S  81 

Note 

App.  Rep.  161,  31  Canada  Sup.  Ct.  Rep.  241,  it  is  held  that  the  mo- 
torman  of  an  electric  car  may  be  a  "person  who  has  charge  or  con- 
trol" of  it,  within  the  meaning  of  §  3  of  the  "Workmen's  Compensa- 
tion Act"  (R.  S.  O.  [1897]  ch.  160);  and  if  he  negligently  allows,  an 
open  car  to  come  in  contact  with  a  passing  vehicle,  whereby  the  con- 
ductor, who  is  standing  on  the  side  of  the  car  in  the  discharge  of  his 
doty,  is  struck  and  injured,  the  railway  company  is  liable  for  the 
injury. 

2.    WHEN  STATUTE  DOES  NOT  APPLY. 

In  Charge  of  Switch — Section  Foreman. — A  section  foreman  is  not 
a  person  in  charge  of  a  switch,  within  the  meaning  of  subdivision  5 
of  section  2590  of  the  Alabama  Code  of  1886,  in  the  sense  that  it  is 
his  duty  to  see  that  it  is  properly  opened  or  closed.  So  held  in 
Birmingham,  etc.,  Co.  v.  Baylor,  101  Ala.  488. 

Throttle  of  Engine  Opened  by  Hostler,  and  Steam  Blown  in  Plain- 
tiff's Face,  whXLt  Engineer  Was  on  Ground. — In  Louisville  &  N.  R. 
Co.  V.  Richardson,  100  Ala.  232,  14  So.  209,  it  appeared  that  plaintiff, 
a  wiper,  was  at  work  on  a  switch  engine  standing  over  an  ash  pit 
to  be  cleaned;  that  the  engineer  was  on  the  ground  packing  a  gland- 
valve;  that  a  hostler  on  the  engine  opened  a  throttle  and  the  steam 
blew  out  in  plaintiff's  face;  and  it  did  not 'appear  that  the  hostler 
and  engineer  had  any  joint  control  of  the  engine.  It  was  held  that 
it  was  an  error  to  refuse  to  charge  the  jury  that  they  could  not  both 
be  in  control  of  it,  within  the  meaning  of  Alabama  Code,  §  2590, 
subd.  5,  at  the  same  time,  and  that  if  the  engineer  was  then  in  con- 
trol the  company  was  not  liable. 

Engineer  under  Engine  to  Repack  Fire  Box — Order  Misunder- 
stood by  Fireman. — Plaintiff,  an  engineer,  went  under  the  engine* 
while  she  was  taking  water,  to  repack  a  hot  fire  box.  After  the  fire- 
man had  filled  the  tank,  the  engineer,  while  still  under  the  locomo- 
tive, ordered  him  to  move  the  reverse  lever  back  three  feet.  The 
fireman  misunderstood  the  order,  and  moved  the  locomotive  back, 
injuring  plaintiff.  It  was  held  that  the  fireman  under  such  circum- 
stances was  not  in  charge  or  control  of  the  locomotive  at  the  time, 
within  Ala.  Code,  1896,  §  1749,  subd.  5.  Louisville  &  N.  R.  Co.  v. 
Goss  (Ala.),  9  R.  R.  R.  126,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  129,  34 
So.  1007. 

Stationary  Engine  Used  to  Draw  Tram  Cars  out  of  Mine. — A  per- 
son in  charge  of  a  stationary  engine,  at  the  mouth  of  a  coal  mine, 
nsed  for  the  purpose  of  drawing  the  tram  cars  out  of  the  slope  by 
means  of  a  cable,  is  not  in  charge  of  an  engine  "on  the  track  of  a 
railway,"  within  the  meaning  of  Ala.  Code  of  1896,  §  1749,  subd.  4, 
Code  of  1886,  §  2590,  subd.  5.  So  held  in  Whatley  v.  Zenida  Co., 
122  Ala.   118,  26  So.  124. 

•  Negligence  of  Person  in  Charge  of  Switch. — In  Indianapolis,  etc.. 
Transit  Co.  v.  Andis,  33  Ind.  App.  625,  72  N.  E.  145,  it  is  held  that 
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no  liability  is  created  by  the  subd.  4  of  §  7083  Burns'  1901  for  an 
injury  of  an  employee  of  an  interurban  railroad  company  caused  by 
the  negligence  of  a  person  in  charge  of  a  switch,  no  liability  being 
created  by  the  act  for  injuries  caused  by  the  negligence  of  persons 
in  charge  of  a  switch. 

Brakeman  Charged  with  Duty  of  Opening  and  Closing  Switch. — 
A  brakeman  charged  with  the  duty  of  opening  and  closing  a  switch 
is.  not  within  section  7083,  Burns'  R.  S.  1894,  which  exempts  from  the 
operation  of  the  fellow  servant  rule  railroad  employees  in  charge  of 
any  signal,  telegraph  office,  switch  yard,  shop,  round-house,  loco- 
motive engine,  or  train  upon  a  railroad.  So  held  in  Baltimore,  etc., 
Ry.  Co.  V.  Little,  149  Ind.  167,  48  N.  E.  862.  In  this  case  it  is  said  in 
the  opinion:  "But,  in  order  to  support  the  complainant,  counsel  for 
the  appellee  insists  that  the  legislature  did  not  intend  to  use  the 
phase  'switch  yard,'  but  intended  to  separate  the  two  words  with  a 
comma.  With  this  change  of  punctuation,  they  would  add  to  the 
number  of  vice  principals  one  in  'charge  of  any  ♦  ♦  *  switch,'  and 
then,  from  the  duty  to  open  and  close  the  switch  when  he  admitted 
his  train  to  the  sidetrack,  argue  that  the  brakeman  was  in  'charge' 
of  the  switch  at  the  time  he  neglected  to  close  it.  This  position  is 
supported  by  the  insistence  that  there  is  not  in  railroading  par- 
lance, any  such  term  a^  'switch-yard,'  and  that  the  lexicographers 
recognize  no  such  term." 

"In  the  statute  the  word  'yard'  is  employed  in  connection  with  and 
as  descriptive  of  railway  service,  and,  as  said  in  Harley  v,  Louisville, 
etc.,  R.  W.  Co.,  57  Fed.  144,  the  court  may  know  from  its  general 
knowledge  of  the  methods  and  appliances  of  railroad  companies 
that  *  *  *  (the  yard)  consists  of  sidetracks  upon  either  side  of 
'the  main  tracks,  and  adjacent  to  some  principal  station  or  depot 
grounds,  where  cars  are  placed  for  deposit,  and  where  arriving  trains 
are  separated  and  departing  trains  made  up.  It  is  the  place  where 
such  switching  is  done  as  is  essential  to  the  proper  placing  of  cars 
either  for  deposit  or  for  departure." 

Towerman's  Duty  to  Move  Switches  upon  Receiving  Orders. — An 
employee  stationed  in  the  tower  in  a  railroad  yard,  whose  duty  it 
is  merely  to  move  the  switches  upon  receiving  signals  and  orders 
from  others  in  the  yard,  is  not  in  "charge  or  control"  of  a  switch, 
within  the  meaning  of  Mass.  St.  1887,  c.  270,  §  1,  cl.  3.  So  held  in 
Welch  V.  New  York,  etc.,  R.  Co.,  176  Mass.  393,  57.  N.  E.  668. 

Station  Agent  Having  Duty  to  Transmit  Orders  of  Person  in 
Charge  of  Single  Tracking  to  Trainmen. — A  railroad  station  agent, 
whose  duty  it  is  to  transmit  to  the  men  in  charge  of  the  trains  as 
they  arrive  at  the  station  on  a  certain  occasion  the  orders  of  a  person 
in  charge  of  the  single  tracking  at  such  point,  is  not  in  "charge  or 
control"  of  a  train,  within  the  employers'  liability  act.  Mass.  St.  of 
1887,  c.  270,  §  1,  subd.  3,  if  there  is  nothing  to  show  that  he  gave  any 
orders  or  assumed  any  control.  So  held  in  Fairman  v.  Boston  &  A. 
R.  Co.,  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  83,  169  Mass.  170,  47  N.  E.  613. 
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Towerman  in  Charge  of  Switches. — A  station  agent  and  a  tower- 
man,  who  had  charge  of  the  switches  at  a  point  where  a  collision  oc- 
curred did  not  have  charge  or  control  of  a  train,  within  Mass.  St. 
1887,  c.  170,  §  1,  subd.  3.  So  held  in  Fairman  v.  Boston  &  A.  R.  Co., 
9  Am.  &  Eng.  R.  Cas.,  N.  S.,  83,  169  Mass.  170,  47  N.  E.  613. 

Duty  of  Brakeman  to  Stop  Train  when  It  Has  Cleared  Switch  in 

Yard — Supervision  and  Direction  of  Conductor. — In  Car  on  v.  Boston 
&  A.  R.  Co.,  164  Mass.  523,  42  N.  E.  112,  it  is  held  that  a  brakeman, 
whose  duty  it  is  to  take  care  of  the  brakes  on  the  cars  of  a  train 
where  each  is  stationed,  and  to  stop  it  seasonably  when  it  has  cleared 
a  switch  in  the  yard  in  which  it  is  being  shifted  on  to  a  side  track, 
and  after  the  engine  and  caboose  have  been  detached,  acting  under 
the  supervision  and  direction  of  the  conductor,  who  is  on  the  ground 
or  in  the  caboose,  is  not  in  "the  charge  or  control"  of  the  train, 
within  the  meaning  of  the  employers'  liability  act,  Mass.  St.  1887, 
€•  270,  §  1,  cl.  3. 

Laborer  or  Brakeman  Phjrsically  Controlling,  and  Directing  Move- 
ments of  Train. — A  laborer  of  brakeman  in  such  a  position  that  for 
the  monaent  he  physically  controls  and  directs  the  movements  of  a 
train  is  no(  in  "charge  or  control"  of  it,  within  the  meaning  of  Mass. 
St.  1887,  c.  270,  §  1,  cl.  3.  So  held  in  Caron  v.  Boston  &  A.  R.  Co., 
164  Mass.  523,  42  N.  E.  112. 

Foreman  of  Railroad  Repair  Shop — ^"Superintendent.'* — In  Hartford 
V.  Northern  Pac.  R.  Co.,  91  Wis.  374,  64  N.  W.  1033,  it  is  held  that 
the  foreman  of  a  railroad  repair  shop  is  not  a  "superintendent" 
within  the  meaning  of  ch.  438,  Laws  of  1889,  providing  that  every 
railroad  corporation  shall  be  liable  for  damages  sustained  by  an  em- 
ployee, without  contributory  negligence  on  his  part,  "when  such 
damages  is  caused  by  any  train  dispatcher,  telegraph  operator,  su- 
perintendent, yardmaster,  conductor  or  engineer,  or  of  any  other  em- 
ployee, who  has  charge  or  control  of  any  stationary  signal,  target 
point,  block  or  switch,"  the  purpose  of  the  statute  being  to  pr9vide  a 
remedy  for  the  negligence  of  officers  and  employees  having  to  do 
with  the  movements  of  trains  and  cars. 

V.  WAYS.  WORKS,  OR  MACHINERY,  APPLICATION  OF 

STATUTES   MAKING  EMPLOYERS   LIABLE 

ON  ACCOUNT  OF  DEFECTS  IN. 

1.    SCOPE  OF  SECTION. 

There  are  employers'  liability  acts  creating  liability  for  injuries 
to  employees  "caused  by  reason  of  any  defect  in  the  condition  of  the 
ways,  works,  machinery  or  plant  connected  with,  or  used  in  the  busi- 
ness of  the  master  or  employer;"  and  this  section  of  our  note  is 
devoted  to  setting  out  decisions  showing  when  such  statutes  are,  and 
are  not,  applicable. 
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2.    ILLUSTRATIONS. 

Crowbar  Not  Machinery. — A  %teel  bar  used  on  railroad  tracks 
for  prizing  rails,  operated  entirely  by  muscular  strength,  is  not 
machinery,  within  the  meaning  of  section  174  Ala.  Code.  So  held  in 
Clements  v.  Alabama  G.  S.  R.  Co.  (Ala.),  19  Am.  &  Eng.  R.  Cas.,  N. 
S.,  266. 

Injury  Caused  by  Scale  Flying  from  Track  Rail. — In  Georgia  Pac. 
Ry.  Co.  V.  Brooks,  84  Ala.  138,  4  So.  289,  it  appeared  that  a  railroad 
employee   sustained  an  injury  in  his   eye,  caused  by   a   scale   fljring 

• 

from  the  iron  rail  of  the  track,  when  struck  with  a  hammer,  in  which 
hammer,  there  was  a  defect,  by  a  co-employee  who  was  attempting  to 
drive  a  spike.  It  was  held  that  the  injury  was  not  "caused  by  reason 
of  any  defect  in  the  condition  of  the  ways,  works,  machinery  or 
plant  connected  with  or  used  in  the  business  of  the  master  or  em- 
ployer,** within  the  meaning  of  subd.  1,  §  2590  of  the  Code  of  Iowa. 

Box  Car  on  Side  Track  for  Use  as  Baggage  Room — Proximity  to 
Trains. — The  placing  by  a  railroad  company  of  a  box  car  on  a  side 
track  to  be  used  as  a  baggage  room,  so  close  to  the  main  track  that 
there  was  insufficient  space  for  an  employee  to  transfer  baggage 
between  such  car  and  trains  on  the  main  track,  was  in  no  sense  a 
defect  in  the  company's  "ways,  works,"  etc.,  within  Ala.  Code  1896,  § 
1749,  subd.  1.  So  held  in  Southern  Ry.  Co.  v.  Shook  (Ala.),  25  R. 
R.  R.  371,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  371,  43  So.  Rep.  579. 

Movable  Objects  Placed  Near  Tracks. — Movable  objects  tempo- 
rarily placed  in  dangerous  proximity  to  railroad  tracks  are  not  de- 
fects in  the  condition  of  tracks  of  "ways,"  within  the  meaning  of 
subd.  1  of  section  2590  of  the  Alabama  Code.  So  held  in  Kansas 
City,  etc.,  R.  Co.  v.  Burton,  97  Ala.  240,  12  So.  88,  53  Ai?i.  &  Eng.  R. 
Cas.    115. 

Obstructions  on  or  Near  Tracks. — In  Kansas  City,  etc.,  R.  Co.  v. 
Burton,  97  Ala.  240,  12  So.  88,  53  Am.  &  Eng.  R.  Cas.  115,  it  is  said 
in  the  opinion:  "As  is  well  known,  the  act  of  February •12,  1885,  *To 
define  the  liabilities  of  employees  of  workmen  for  injuries  received 
by  the  workmen  while  in  the  services  of  the  employer,'  now  em- 
bodied with  some  modifications  intended,  perhaps,  to  broaden  its 
operation,  in  .sections  2590,  and  2591  of  the  Code,  was  substantially 
copied  from  the  English  'Employers'  Liability  Act'  of  43  and  44 
Victoria.  That  act  has  been  construed  by  the  Queen's  Bench  Divi- 
sion, and  the  Court  of  Appeals  of  England  in  respect  of  what  con- 
stitutes a  'defect  in  the  condition  of  the  ways,  works,  machinery 
or  plant'  of  an  employer  within  the  meaning  of  the  sub-section  1,  of 
section  l  of  the  statute,  as  well  as  in  other  points  involved  in  this 
case,  *  *  *.  It  is  the  settled  construction  of  the  act  in  that  coun- 
try that  410  mere  obstruction  on  or  too  near  to  the  'ways'  is  a  de- 
fect therein  within  sub-section  1.  The  presence  of  no  foreign  body 
or  substance  on  or  dangerously  near  to  the  track  of  a  railway,  which 
does  ilbt  affect  the  track  itself  or  its  condition  inherently  considered,  but  is 
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only  an  obstacle    with   which   moving  trains   would  collide,   can  be 
said  to  constitute  a  defect  in  the  track.     There  must  be   some  in- 
herent condition    of   a  permanent   nature   of   the   ways,   works,   ma- 
chinery or  plant,  which  unfits  the  thing  for  its  uses — some  weakness 
of  construction   with  reference  to  the  propiosed  uses   (as  where  the 
ordinary  appliances  for  drawing  buckets  of  water  from  a  well  are 
used  to  lower  and   hoist  men), — come  inadaptation   to  its  purposes 
(as  where  the  sides  of  a  poke  lift  are  not  sufficiently  fenced  to  safely 
hoist  its  burden,  Heske  v.  Sammelson  &  Co.,  12  L.  R.  (C.  B.),  30 — 
Some  break  or  misplacement  of  the  parts,  or  the  absence -of  some 
part — some  innate  abnormal   quality  of  the  .thing  which  renders  its 
use  dangerous  (as  the  viciousness  of  a  horse  constituting  'plant'  in 
the  business  of  a  wharfinger,  Yarmouth  v.  France,  19  L.  R-  (Q-  B.), 
647 — ^some  obstacle  in  the  way  of  use  or  obstruction  to  use  which  is 
a  part  of  the  thing  itself,  or  of  the  conditions  of  the  thing  itself, 
as  holes  in,  or  ice  upon  a  ^ay— or  the  like — to  constitutes  a  defect 
in  the  ways,  works,  machinery  or  plant  under  the  statute." 

Engine  on  Track  in  Workshop — Failure  to  Properly  Brace — Struck 
by  Dray.— In  Miller  v.  King,  34  Canada  Sup.  Ct.  Rep.  710,  it  ap- 
peared that  the  proprietor  of  iron  works  had  built  an  engine  in  the 
course  of  his  business;  and  that  while  it  was  standing  on  a  railroad 
track  in  the  workshop  a  heavy  dray  standing  near,  owing  to  the 
horses  attached  being  started,  was  thrown  against  it,  whereby  it  was 
overturned  and  killed  a  workman  at  a  bench  three  or  four  feet 
away.  The  accident  was  due  to  negligence  in  not  having  the  engine 
properly  braced.  It  was  held  that  the  accident  did  not  occur 
through  a  defect  in  the  condition  or  arrangement  of  the  ways,  works, 
machinery,  plant,  buildings  or  premises  used  in  the  business  of  the 
employer,  within  the  "Woi-kmen's  Compensation  for  Injuries  Act" 
R.  S.  O.  [1897]  ch.  160. 

Bank  of  Earth  Not  Shored  up. — In  Lynch  v.  Allyn,  160  Mass.  248, 
35  N.  E.  550,  it  is  held  that  the  liability  of  a  bank  of  earth,  upon 
which  employees  are  at  work,  to  fall  when  undermined  if  not 
shored  up,  is  not  a  "defect  in  the  condition  of  the  ways,  works,  or 
machinery  connected  with  or  used  in  the  business  of  the  employer," 
within  the  meaning  of  Mass.  St.  1887,  c.  270,  §  1,  cl.  1,  when  the 
work  on  the  bank  is  simply  the  levelling  of  it  for  the  purpose  of 
grading  the  land  of  a  third  person. 

Temporary  Staging  Put  up  by  Building  Contractor.— In  Burns  v. 
Washburn,  160  Mass.  457,  36  N:  E.  199,  it  is  held  that  a  temporary 
staging,  put  up  by  masons  in  the  employ  of  a  contractor  for  the  pur- 
pose of  erecting  a  building  on  the  land  of  a  third  person,  is  not  a  part 
of  the  employer's  "ways"  or  "work,"  within  the  meaning  of  the  en?- 
ploycrs'  liability  act,  Mass.  St.  1887,  c.  270,  §  1,  cl.  1. 

Fall  of  Bales  of  Cotton.— Where  a  servant  was  injured  by  the  fall 
of  certain  bales  of  cotton  which  were  alleged  to  have  been  negli- 
gently piled,    such    bales    did    not    constitute    part    of    his    master's 
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"ways,  works,  or  machinery,"  within  the  Massachusetts  employers* 
liability  act.  So  held  in  Cahill  v,  Boston  &  M.  R.  R.  (Mass.),  18  R. 
R.  R.  830,  41  &  Eng.  R.  Cas.,  N.  S.,  830,  76  N,  E.  911. 

Negligence  of  F«llow  Servant  in  Using  Nondefective  Machine.^ — 
In  Ashley  v.  Hart,  147  Mass.  573,  18  N.  E.  416,  it  is  held  that  Mass. 
St.  of  1887,  c.  270,  §  1,  cl.  1,  giving  to  an  employee  a  right  of  action 
for  an  injury  to  him  caused  by  "any  defect  in  the  condition  of  the 
ways,  works  or  machinery  connected  with  or  used  in  the  business 
of  the  employer,"  resulting  froni  the  employer's  negligence  or  that 
of  any  one  in  his  employ  intrusted  with  the  duty  of  seeing  that  such 
appliances  are  in  proper  condition,  does  not  give  a  right  of  action 
against  such  employer  for  the  negligence  of  a  fellow  servant  in 
handling  or  using  a  machine,  tool,  or  appliance,  which  is  itself  in 
proper  condition. 

Freight  Car  of  Another  Company  Used  as  Passageway  betweea 
Defendant's  Car  and  Freight  Depot. — But  a  freight  car  of  another 
railroad  company,  made  use  of  by  a  railroad  as  a  passageway  be- 
tween a  car  of  its  own,  which  is  being  unloaded,  and  the  freight  de- 
pot, is  as  between  the  railroad  and  an  employee  engaged  in  un- 
loading the  car,  a  part  of  the  railroad's  equipment,  wh'ich  it  is  re- 
quired to  use  reasonable  precautions  to  make  safe,  either  at  common 
law  or  under  Mass.  St.  1887,  p.  899,  c.  270,  §  1,  cl.  1,  as  originally  en- 
acted, making  employers  liable  for  injuries  to  employees  caused  by 
reason  of  any  defect  in  the  works,  or  machinery,  etc.,  or  as  amended 
by  St.  1893,  p.  993,  c.  359,  which  declares  that  a  car  in  the  use  of  a 
railroad  shall  be  considered  a  part  of  its  ways,  works,  or  machinery^ 
whether  owned  by  it  or  some  other  company.  So  held  in  Foster  v. 
New  York,  etc.,  R.  Co.  (Mass.),  14  R.  R.  R.  343,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  343,  72  N.  E.  331. 

Carpenter  Adjusting  Machinery  under  Superintendent's  Orders. — 
And  in  Copithorne  v.  Hardy,  173  Mass.  400,  53  N.  E.  915,  it  is  held 
that  the  words  of  Mass.  St.  1887,  c.  270,  §  1,  cl.  1,"  owing  to  the  neg- 
ligence of  the  employer,  *  *  *  or  of  any  person  *  *  *  in- 
trusted by  him  with  the  duty  of  seeing  that  the  ways,  works,  or  ma- 
chinery were  in  proper  condition,"  may  include  a  person  who,  though 
employed  as  a  carpenter,  attends  to  adjusting  machinery  under  the 
superintendent's  orders. 

Vl/  INJURIES  RESULTING  FROM  OBEDIENCE  TO  RULES, 
BY  LAWS,  OR  PARTICULAR  INSTRUCTIONS. 

And  there  are  statutes  creating  liability  for  any  injury  to  an  em- 
ployee which  is  the  result  "of  the  act  or  omission  of  any  person 
in  the  service  of  the  employer,  done  or  made  in  obedience  to  the 
rules  or  by-laws  of  the  employer,  or  in  obedience  to  particular  in- 
structions given  by  any  person  delegated  with  the  authority  of  the 
employer  in  that  behalf."  But  a  servant's  disobedience  in  such  mat- 
ters cannot  render  the  master  liable  for  injury  to  another  employee. 
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nor  will  such  disobedience  on  the  part  of  the  injured  employee  en- 
title the  latter  to  recover  against  his  employer,  under  such  a  statute,, 
as  will  be  seen  from  the  following  decisions. 

i.   ACTS  DONE  IN  DISOBEDIENCE  TO  PARTICULAR  IN- 
STRUCTIONS. 

In  Laughran  v.  Brewer,  113  Ala.  509,  it  is  held  that  in  an  action  by  art 
employee  against  his  employer  for  personal  injuries,  where  the  com- 
plainant is  drawn  under  subd.  4  of  sec.  2590  of  the  Alabama  Code  of 
1886,  a  complainant  which  avers  that  the  mjuries  complained  of  were 
caused  by  reason  of  the  omission  of  a  co-employee  to  obey  the  rules 
and  regulations  of  the  defendant  is  demurrable;  subd.  4  of  sec.  2590 
making  the  employer  liable  for  injuries  resulting  to  an  employee 
from  the  act  of  a  fellow  servant  done  in  obedience  to  rules  and  reg- 
ulations of  the  employer,  or  in  obedience  to  particular  instructions 
given  by  any  person  delegated  with  the  authority  of  the  employer, 
in  that  behalf,  and  the  employer  is  not  liable  for  acts  done  in  dis- 
obedience to  such  instructions. 

In  Baltimore,  etc.,  Ry.  Co.  v.  Little,  149  Ind.  167,  48  N.  E.  862, 
it  is  held  that  subd.  2,  section  7083,  Burns'  R.  S.  1894,  in  providing  a 
certain  exemption  from  the  operation  of  the  fellow  servant  rule,  is 
intended  to  make  corporations  liable  where  the  servant  does  an  act 
or  omits  action  in  obedience  to  the  command  of  the  corporation, 
given  by  rule,  regulation,  or  by-law,  or  through  any  person  delegated 
with  authority  from  the  corporation  to  make  the  command,  and  not 
from  the  omission  or  neglect  of  the  servant  to  comply  with  such 
command. 

2.    ACTS  OR  OMISSION   OF  PERSON   INJURED. 

Ind.  Act.  March  4,  1893,  providing  that  "every  *  *  *  corpora- 
tion *  *  *  shall  be  liable  in  damages  for  personal  injury  suffered 
by  any  employee  while  in  its  service,  *  *  *  where  such  injury 
resulted  from  thf  act  or  omission  of  any  person  done  or  made  in 
obedience  to  any  rule,  regulation  or  by-law  of  such  corporation,  or 
in  obedience  to  the  particular  instructions  given  by  any  person  del- 
egated with  the  authority  of  the  corporation  *  *  *,"  does  not  im- 
pose liability  upon  the  employer  for  injuries  resulting  from  the  act  or 
omission  of  the  person  injured.  Dixon  v.  Western  Union  Tel.  Co. 
(C.  C.  A.),  68  Fed.  Rep.  630. 

VII.    MISCELLANEOUS. 

1.    MUST  BE  EMPLOYEE'S  NEGLIGENCE. 

Failure  to  Provide  Safe  Way. — Miss.  Const.,  §  193  limiting  the  ap- 
plication of  the  fellow  servant  rule  in  the  case  of  railroad  employees, 
has  no  application  to  an  action  founded  on  the  negligence  of  the 
employer  railroad  in  not  providing  a  safe  way.  So  held  in  Gulf, 
etc.,  Ry.  Co.  V.  Bussy  (Miss.),  9-  R.  R.  R.  537,  32  Am.  &  Eng.  R.  Cas., 
N.  S.,  537,  35  So.  166. 
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2.    SCOPE  OF  EMPLOYMENT. 

Negligent  Act  Must  Be  within  Scope  of  Authority. — Under 
Kansas  Comp.  Laws,  1879,  §  29,  providing  that  every  railroad  com- 
pany shall  be  liable  for  all  damages  done  to  any  employee  in  con- 
sequence of  any  negligence  of  its  agents,  or  by  any  mismanagement 
of  its  engineers  or  other  employees,  the  knowledge  or  notice,  act 
or  omission  for  which  the  company  is  responsible,  must  be  that  of 
some  agent  or  employee  having  authority  or  duty  in  the  premises. 
So  held  in  Solomon  Rid.  Co.  v.  Jones,  30  Kan.  601,  15  Am.  &  Eng. 
R.  Cas.,  N.  S.,  201,  2  Pac.  657. 

Widow  Given  Right  of  Action  for  Death  of  Husban'd. — Under  sec- 
tion 746,  Rev.  Code  Civ.  Proc.  S.  D.,  giving  the  widow  a  right  of 
action  for  the  death  of  her  husband  caused  by  the  tort  of  an  em- 
ployee, the  tort  must  have  been  committed  within  his  scope  of  employ- 
ment. So  held  in  Bowen  v,  Illinois  Cent.  R.  Co.  (C.  C  A.),  16  R.  R. 
R.  269,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  269,  136  Fed.  Rep.  306. 

Hat  Put  on  Car  Floor  by  Section  Hand — Fellow  Servant  Caused 
to  Fall  from  Hand  Car. — Under  the  fellow  servant  statute  of  Mis- 
souri, the  negligent  act  of  a  section  hand  on  a  hand  car  to  make  his 
railroad  liable  for  injuries  to  his  fellow  servant,  must  pertain  to  the 
duties  he  is  employed  to  perform  and  the  mere  removing  of  his  hat 
and  putting  it  on  the  car  floor  in  such  manner  as  to  throw  his  fellow 
servant  from  the  car  is  not  such  a  duty.  So  held  in  Overton  v. 
Chicago,  etc.,  Ry.  Co.,' ill  Mo.  App.  613,  86  S.  W.  503. 

Act  Must  Be  within  Real  or  Ostensible  Authority. — Under  the 
provisions  of  section  2873,  Mo.  Rev.  Sts.  1899,  known  as  the  Fellow 
Servant  Act,  liability  for  the  act  of  a  fellow  servant  can  only  be 
fastened  upon  the  railroad  company  when  the  injury  has  been  caused 
by  the  negligence  of  someone  acting  within  the  real  or  ostensible 
authority  intrusted  to  him  by  such  corporation.  So  held  in  Hamlett 
V,  Chicago  &  Alton  Ry.,  89  Mo.  App.  354;  Bequette  v,  St.  Louis,  etc., 
Ry.  Co.,  86  Mo.  App.  601,  , 

3.    CONTRIBUTORY  NEGLIGENCE. 

Injured  Person  Guilty  of  Contributory  Negligence. — Sections  3,  c. 
4071,  p.  114,  of  the  Fla.  Acts  of  1891,  limits  the  rule  that  an  em- 
ployee cannot  recover  for  an  injury  occasioned  by  the  negligence  of 
a  fellow  servant  to  cases  where  the  person  injured  is  guilty  of  con- 
tributory negligence,  and  the  word  "employee,"  as  used  in  such  sec- 
tion, means  such  an  employee  as  would  be  a  fellow  servant  under 
the  rule  above  mentioned.  So  held  in  Louisville  &  N.  R.  Co.  v. 
Wade  (Fla.),  35  So.  Rep.  863. 

Duty  Connected  with  Running  Cars. — Under  sections  3033  and  3036 
of  the  Georgia  Code,  a  railroad  employee,  injured  while  on  duty  in 
connection  with  the  running  of  the  cars,  if  free  from  fault,  can  re- 
cover from  the  railroad  for  the  negligence  of  his  co-employees  in  the 
same  service.    So  held  in  Georgia  R.  &  B.  Co.  v,  Goldwire,  56  Ga.  196. 
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Under  section  3036  of  the  Georgia  Code,  a  railroad  company  is 
liable  for  injuries  to  the  person  of  an  employee  by  the  negligence  or 
misconduct  of  other  employees  .of  the  company,  whether  such  in- 
juries are  connected  with  the  running  of  trains  or  otherwise,  the 
only  distinction  made  in  the  Code  between  an  employee  so  injured, 
and  other  persons  so  injured,  being  that  the.  employee  must  have 
been  wholly  blameless  to  authorize  a  recovery.  So  held  in  Thomp- 
son V.  Central  R.  &  B.  Co.,  54  Ga.  509. 

Track  Hand  Injured  ¥^iile  Riding  on  Train  from  Work. — A  rail- 
road track  hand  who  is  injured  while  being  carried  on  a  train  of 
his  company  from  the  place  of  his  work  to  the  camp  where  he  stays 
at  night,  is  within  sections  2083  and  3034  of  the  Georgia  Code,  ab- 
rogating the  fellow  servant  rule  in  certain  instances,  so  far  as  his 
right  to  recover  damages  for  the  injury  is  affected  by  the  question  of 
contributory  negligence  on  his  part.  So  held  in  Atlanta,  etc.,  R.  Co. 
V.  Ay  res,  53  Ga.  12. 

Collision  Caused  by  Negligence  of  Injured  Employee. — An  ac- 
tion for  damages  for  personal  injury,  caused  by  collision  with  the 
moving  train  of  a  railroad  company,  under  the  provisions  of  the 
Tennessee  Code,  sec.  1166,  et  seq.,  will  not  lie  in  behalf  of  an  em- 
ployee of  the  company,  whose  negligence  caused  or  contributed  to 
cause  the  collision.  So  held  in  East  Tennessee,  etc.,  R.  Co.  v.  Rush, 
83  Tenn.  (15   Lea),  145,   15  Am.   &  Eng.   R.   Cas.,   502. 

4.    EXTRATERRITORIAL  EFFECT. 

Burns*  Rev.  St.  sections,  7083-7087,  making  employers  liable  for 
injuries  resulting  from  the  negligence  of  fellow  servants,  can  have 
no  extraterritorial  effect.  So  held  in  Baltimore,  etc.,  Ry.  Co.  v.  Read, 
158  Ind.  25,  1  R.  R.  R.  406,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  406,  62  N. 
E.  488. 

5.    TRAINS.  CARS,  OR  LOCOMOTIVES— DEFINITIONS. 

Railroad  **Train'* — ^Definitions. — In  Caron  v.  Boston  &  A.  R.  Co., 
164  Mass.  523,  42  N.  E.  112,  it  is  said  in  the  opinion:  "It  is  not  easy 
to  define  what  under  all  circumstances  would  constitute  a  train 
within  the  meaning  of  the  statute.  A  locomotive  with  one  or  more 
cars  attached  to  it,  with  or  without  passengers  or  freight,  in  motion 
upon  a  railroad  from  one  point  to  another  by  means  of  power  fur- 
nished by  the  locomotive,  would  undoubtedly  constitute  a  train. 
Dacey  v.  Old  Colony  R.  Co.,  153  Mass.  112,  26  N.  E.  437.  So  it 
would  if  the  steam  was  shut  off  from  the  locomotive,  and  the  train 
was  moving  by  its  own  momentum  *  *  *.  The  word  'train,'  as 
used  in  the  railroad  act  (Pub.  Sts.c.  112),  generally  signifies  cars  in  mo- 
tion. Usually  the  power  would  be  furnished  by  a  locomotive.  But 
whether  a  number  of  cars  coupled  together  and  in  motion,  and  form- 
ing one  connected  whole,  do  not  constitute  a  train,  does  not  depend, 
we  think,   whether  a  locomotive  engine  is  atjached  to  them  at  the 
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time,  and  they  are  moved  by  the  power  thus  supplied.  The  liabil- 
ity to  accident,  for  which  St.  1887,  c.  270,  was  designated  to  furnish 
a  remedy,  would  be  the  same  kind,  though  perhaps  not  so  great  in 
degree,  whether  the  motive  power  was  furnished  by  a  locomotive 
attached  to  the  cars  or  in  some  other  manner.'' 

Locomotive  and  One  Car  a  Train. — In  Dacey  v.  Old  Colony  R. 
Co.,  153  Mass.  112,  26  N.  E.  437,  it  is  held  that  a  locomotive  and  one 
or  more  cars,  connected  together  and  run  upon  a  railroad,  is  a 
"train,"  within  the  meaning  of  the  employers*  liability  act,  Mass.  St. 
of  1887,  c.  270,  §  1,  cl.  3. 

Electric  Street  Car  Not  a  Locomotive  or  Train. — A  street  car, 
operated  by  electricity  in  the  usual  manner  is  not  a  "locomotive  en- 
gine or  train  upon  a  railroad"  within  the  meaning  of  Mass.  St. 
1887,  c.  270,  §  1,  cl.  3.  So  held  in  Fallon  v.  West  End  St.  Ry.  Co., 
171  Mass.  249,  50  N.  E.  536. 

And  in  Indianapolis,  etc..  Transit  Co.  v.  Andis,  33  Ind.  App.  625, 
72  N.  E.  145,  it  is  held  that  an  electric  car  is  not  a  "locomotive  en- 
gine," nor  a  "train  upon  a  railway"  within  the  meaning  of  subd.  4  of 
§  7082,  Burns'  Sts.1901. 

"Locomotive  Engine" — Definition. — It  is  said  in  Jarvis  v.  Hitch, 
161  Ind.  217,  67  N.  E.  1057:  "As  the  English  employers'  liability  act 
was  enacted  in  1880,  the  meaning  given  the  words  'locomotive  en- 
gine' in  said  fifth  subsection  thereof  by  the  courts  of  that  country 
before  the  adoption  by  the  legislature  of  this  State  of  said  fourth 
subdivision  in  1893,  is  persuasive,  if  not  controlling,  in  determining 
the  meaning  of  the  words  'locomotive  engine'  in  said  fourth  sub- 
division of     *     ♦     ♦     7083,  supra." 

The  meaning  of  the  term  'locomotive  engine,'  as  used  in  said 
English  employers'  liability  act  was  decided  in  1883  by  the  Queen's 
Bench  Division  in  Murphy  v.  Wilson,  48  L.  T.  N.  S.  788,  52  L-  J. 
y.  B.  D.  524,  525.  In  that  case  Murphy  sued  to  recover  compensa- 
tion for  personal  injury  caused  to  him  while  in  the  service  of  Wilson 
&  Son,  as  he  alleged,  by  reason  of  the  negligence  of  a  person  in  the 
service  of  said  Wilson  &  Son,  who  'had  charge  and  control  of  a  lo- 
comotive engine  on  a  railroad.'  It  was  shown  by  the  evidence  that 
the  alleged  'locomotive  engine'  was  a  'machine  consisting  of  a  crane 
and  a  steam-engine  working  it,  both  being  mounted  on  the  same 
truck  and  forming  one  machine,  and  being  so  constructed  that  the 
engine  served  the  double  purpose  of  moving  the  machine  from  place 
to  place  and  of  raising  the  stone,  by  means  of  the  crane.'  Pollock, 
B.,  said,  in  52  L.  J.  Q.  B.  D.  524:  'This  machine  was  a  steam-crane, 
so  fixed  on  a  trolley  that,  by  means  of  shifting  gear  working  on  the 
axles  of  the  trolley,  the  crane  and  trolley  could  be  moved  from  one 
place  to  another  along  rails,  which  in  the  present  case  were  only 
temporary.  It  can  only  be  said  to  be  a  locomotive  engine  in  the 
sense  that  it  is  an  engine,  and  by  means  of  the  trolley  to  which  jt 
is  affixed  it  is  capable  of  being  moved  about.     Now  the  term  'loco- 


Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S  91 

Note 

motive  engine'  has  a  well-known  significance,  and  is  used  generally 
for  an  engine  to  draw  a  train  of  trucks  or  cars  alpng  a  permanent 
or  temporary  set  of  rails.  There  is  also  a  well-known  class  of  en- 
gines, such  traction-engines,  which  though  they  are  capable  of 
being  moved  from  place  to  place,  are  never  spoken  of  as  locomo- 
tive engines.  Was  it  then  the  intention  of  the  legislature  to  in- 
clude these  latter,  or  such  an  engine  as  the  steam-crane  in  question, 
or  only  to  refer  to  those  engines  that  are  usually  styled  locomotive' 
engines.'  The  words  used  in  the  subsection,  in  connection  with  the 
term  'locomotive  engine,'  refer  exclusively  to  well-known  things 
connected  with  the  ordinary  working  of  a  railway.  The  machine  in 
this  case  is  intended  to  life  heavy  weights  of  stone  and  other  ma- 
terials used  in  constructing  a  railway,  having  besides  an  accidental 
(incidental)  power  of  applying  its  steam  force  to  the  trolley.  If  the 
legislature  had  intended  to  include  any  such  machine  they  would 
have  used  proper  terms.  I  can  see  no  reason  why  the  defendants  in 
this  case  should  be  held  liable  under  this  section  any  more  than  if 
it  were  a  case  of  a  steam  printing  machine  or  a  punching  machine." 
Hand  Car  Is  a  Car. — ^A  hand  car  is  a  "car"  within  the  meaning  of  Ala. 
Code,  §  2590,  subd.  5,  which  gives  an  action  against  the  employer  for 
injuries  suffered  by  an  employee  by  reason  of  the  negligence  of  any 
person  in  the  service  who  has  charge  of  "any  points,  locomotives, 
engine,  switch,  or  train  upon  a  railway."  So  held  in  Kansas  City, 
etc.,  R.  Co.  V,  Crocker,  95  Ala.. 412,  11  So.  262.  • 

Pile-Driver  Not  a  Locomotive. — In  Jarvis  v.  Hitch,  161  Ind.  217, 
67  N.  E.  1057,  it  is  held  that  a  machine  used  as  a  pile-driver  consist- 
ing of  a  steam  engine  placed  upon  one  end  of  a  flat  car,  and  the 
driver,  used  in  raising  the  hammer,  placed  tat  the  other  end  of  the 
car,  all  forming  one  machine,  and  containing  a  sprocket-wheel  under 
the  boiler,  and  a  chain  running  from  the  engines  to  said  wheel,  by 
means  of  which  the  machine  and  car  were  moved  from  place  to  place 
on  the  track,  is  not  a  locomotive  engine  within  the  employers' 
liability  act,  subd.  4  of  §  7083,  Burns'  1901. 

Same— Judicial  Question. — In  J[arvis  v.  Hitch,  161  Ind.  217,  67  N. 
H.  1057,  it  is  held  that  the  question  whether  a  machine  consisting  of 
a  pile-driver  and  an  engine  is  a  "locomotive  engine,  within  the  mean- 
ing of  §  7083,  Burns'  Sts.  1901,  is  one  for  the  court,  and  not  for  the 
jury. 

6.     WHO  ARE  EMPLOYEES. 

Person  Engaged  or  Employed  on  or  about  "Roads,  Works,  De- 
pots or  Premises." — In  Spisak  v.  Baltimore  &  Ohio  R.  Co.,  152  Pa. 
St.  281,  25  Atl.  497,  it  is  held  that  under  the  act  of  April  4,  1868,  P. 
L-  S  58,  if  the  place  of  an  accident  where  a  person  is  injured  is 
clearly  and  for  general  purposes  the  "roads,  works,  depots  or  prem- 
ises*' of  the  railroad  company,  the  person  injured  is  a  fellow  servant 
of  the  employees  of  the  railroad  within  the  meaning  ol  the  act,  if 
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he  is  lawfully  engaged  or  employed  on  or  about  them  and  is  not  a 
passenger. 

"Engaged  in  Defendant's  Service" — Engifieer  Waiting  between 
Tracks  for  His  Engine. — Where  plaintiff  at  the  time  of  his  injury 
was  in  the  employ  of  defendant  railroad  company  as  a  passenger 
eng^ineman,  and  was  standing  between  defendant's  main  tracks, 
where  he  had  gone  to  take  charge  of  his  own  engine  when  it  was 
backed  down  to  be  connected  with  defendant's  passenger  train,  he 
was  engaged  in  defendant's  service  when  injured,  within  Burns'  Ann. 
St.  1901,  §  7083,  imposing  a  liability  on  railroad  corporations  for 
injuries  sustained  by  servants  through  the  negligence  of  certain 
fellow  servants  engaged  in  the  operation  of  the  railroad.  So  held 
in  Pittsburg,  etc.,  Ry.  Co.  v.  Lightheiser  (Ind.),  22  R.  R.  R.  131,  45 
Am.  &  Eng.  Ry.  Cas.,  N.  S.,  131,  78  N.  E.  1033. 

"Wiper"  in  Temporary  Charge  of  Engine  in  Making  Up  Train. — 
In  Whalen  v.  Chicago,  etc.,  Ry.  Co.,  75  Iowa  563,  39  N.  W.  894,  it 
is  held  that  where  a  "wiper"  has  temporary  charge  of  an  engine  in 
making  up  a  train,  the  railroad  is  liable,  under  section  1307  of  the 
Iowa  Code,  for  his  negligence  resulting  in  injury  to  a  brakeman  in 
coupling  cars,  as  the  "wiper"  was  an  employee,  and  in  no  sense  a 
volunteer. 

"Bridge  Gang"  Engaged  by  Railroad  Company  to  Repair  and  Re- 
construct Bridges — Collision  between  Hand  Cars  while  Gang  Were 
Riding  from  Work.— In  VVallin  v.  Eastern  Ry.  Co.,  83  Minn.  149,  86 
N.  W.  76,  the  complaint  stated  that  appellant  operated  a  railroad  in 
the  state  of  Wisconsin,  and  engaged  a  "bridge  gang"  at  West  Su- 
perior to  operate  from  that  point  the  repair  and  reconstruction   of 
bridges  along  its  line.     As  a  part  of  the  consideration  of  the  hiring 
contract,  appellant  agreed  to  transport  the  men  daily  to  and  from 
West  Superior  to  the  station  nearest  the  place  of  their  day's  labor 
by  means  of  its  regular  trains,  and  for  their  transportation  from  such 
station  to  their  point  of  work  they  were  furnished  hand  cars,  to  be 
propelled   by   themselves.     While,  respondent,   who   was   one   of   the 
crew,  was  riding  on  a  hand  car  from  the  place  of  that  day's  work  to 
a   station  where   they  would  board   appellant's   train   back  to   West 
Superior,  another  hand  car,  propelled  by  other  members  of  the  same 
gang,  overtook  the  first  car,  and  was  negligently  propelled  against 
it,  derailing  it  and  causing  injury  to  respondent.     It  was  held  that 
the  complainant  sufficiently  stated  that  respondent  and   other  mem- 
bers of  the  crew  were  employees  of  appellant,  and  at  the   time   of 
the  accident  were  engaged  in  their  duties  as  such,  within  the  meaning 
of  Wis.  Laws  1893,  c.  220. 

Trains  and  Railroad  Employees  Furnished  to  Contractors — ^Wages 
Paid  by  Contractors. — In  Roe  v.  Winston,  86  Minn.  77,  90  N.  W.  122, 
it  appeared  that  defendants  were  copartners  engaged  in  the  general 
business  of  railroad  construction  work,  and  had  entered  into  a  con- 
tract with  a  railroad  company  to  do  certain  grading  in  straightening 
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the  railroad  at  a  point  in  Wisconsin;  that  to  facilitate  its  perform- 
ance, and  as  part  of  the  contract  between  the  parties,  the  railroad 
company  furnished  defendants  with  certain  work  trains,  with  em- 
ployees to  operate  them.  The  servants  in  charge  of  such  trains 
remained  in  the  general  employ  of  the  railroad  company,  but  were 
paid  by  defendants,  and  /or  the  time  being,  were  under  their  direct 
charge  and  control.  Plaintiff,  a  brakeman  of  one  of  such  trains,  was 
injured  by  the  alleged  negligence  of  its  engineer.  It  was  held 
that  the  servants  in  control  of  such  trains  were,  for  the  time  being,  the 
employees  of  defendants;  and  that  in  the  performance  of  such 
work  defendants  came  within  the  scope  and  purpose  of  R.  S.  (Wis.), 
1898,  §  1S16,  providing  that  every  railroad  company  operating  a  rail- 
road wholly  or  in  part  within  that  state  shall  be  liable  for  damages 
sustained  by  any  of  its  employees  while  engaged  in  the  performance 
of  their  duties,  by  reason  of  the  negligence  of  fellow  servants. 

Brakeman  of  Steel  Company  Injured  while  Moving  Car  on  Its  Spur 
Track  to  Its  Scales — Negligence  of  Railroad's  Employee — ^Joint  Use 
of  Ttack  for  Other  Purposes. — In  Spisak  v.  Baltimore  &  Ohio  R. 
Co.,  152  Pa.  St.  281,  25  Atl.  497,  it  appeared  that  plaintiff  was  the 
brakeman  of  a  locomotive  belonging  to  a  steel  company  which  owned 
two  spur  tracks  connecting  its  works  with  the  defendant's  lines;  that 
after  the  railroad  company  had  delivered  a  car  and  after  the  car  had 
been  unloaded,  plaintiff,  by  the  direction  of  the  yard  boss  of  the  steel 
company,  moved  the  car  from  the  receiving  track  to  the  scales,  to 
take  its  light  weight,  and  while  doing  so  he  was  injured  through  the 
negligence  of  one  of  defendant's  employees.  It  was  held  that  the 
intermediate  unloading,  shifting  and  weighing  of  the  car  was  the  work 
of  the  steel  company  on  its  own  land;  that  the  connection  of  the 
railroad  company  with  the  place  of  the  accident  by  reason  of  its 
joint  use  of  the  track  for  other  purposes  was  immaterial;  and  that 
plaintiff  was  neither  an  employee  of  the  railroad  company  in  fact, 
nor  doing  work  which  made  him  a  quasi  employee  of  the  railroad 
company,  so  as  to  render  act  of  April  4,  1868,  P.  L.  58,  providing  for 
the  recovery  of  damages  "when  any  person  shall  sustain  personal 
injury  or  loss  of  life  while  lawfully  engaged  or  employed  on  or  about 
the  roads,  works,  depots  and  premises  of  a  railroad  company,"  etc. 

Cars  Operated  on  Siding  Constructed  for  Sole  Use  of  Coal  Com- 
pany—Employee of  Coal  Company  Killed — Negligence  of  Trainmen. 
—The  cars  of  a  railroad  company  were  operated  on  a  siding  con- 
structed for  the  sole  use  of  a  coal  company  by  the  employees  of  the 
railroad;  and  an  employee  of  the  coal  company  was  killed  by  the 
negligence  of  the  trainmen  while  he  was  repairing  .a  railroad  com- 
pany's car  on  the  siding  of  the  coal  company.  It  was  held  that  he 
was  a  fellow-servant  of  the  trainmen,  within  Act  April  4,  1868  (P.  L. 
58).  Miller  v.  Northern  Cent.  Ry.  Co.  (Pa.),  24  R.  R.  R.  481,  47  Am. 
&  Eng.  R.  Cas-,  N.  S.,  481,  64  Atl.  924. 

^ars  Operated  in  Iron  Company's  Yard  by  Railroad's  Employees — 
Injury  to  Employee  of  Iron  Company. — Plaintiffs  employer  was  an 
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iron  company.  On  its  grounds  were  two  railroad  tracks,  one  by  the 
rolling  mill,  and  the  other  parallel  therewith,  arid  seven  feet  there- 
from. Plaintiff,  who  was  loading  iron  in  a  car  standing  on  the  outer 
track,  started  from  the  car  to  go  to  the  mill  for  more  iron,  and  was 
struck  and  injured  by  a  car  which  defendant  had  shunted  onto  the 
other  track.  The  cars  on  the  grounds  belovged  to  defendant  railroad 
company,  and  were  operated  by  its  employees  to  such  points  in  the 
yard  as  the  iron  company  directed.  The  Pa.  act  of  April  4,  1868, 
provides  that,  when  any  person  not  an  emptoyee  of  the  railroad  com- 
pany shall  sustain  personal  injury  while  lawfully  employed  on  or 
about  any  of  its  trains  or  cars,  the  right  of  recovery  against  such 
company  shall  be  only  such  as  would  exist  if  such  person  were  an 
employee.  It  was  held  that  under  such  act  plaintiff  was  a  fellow 
servant  with  defendant's  employees  and  could  not  recover.  Weaver 
V.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  23  R.  R.  R.  198,  26  Am.  &  Eng. 
R.  Cas.,  N.  S.,  198,  52  Atl.  30. 

7.     WHO   ARE    NOT   EMPLOYEES. 

Work  Connected  with  Railroad  only  by*  Immaterial  Circumstances 
of  Locality. — Under  the  Pennsylvania  act  of  April  4,  1868,  P.  L.  58,  if 
the  place  of  the  accident  is  one  not  exclusively,  but  only  within  a 
limited  and  statutory  sense,  the  premises  of  the  company,  and  the 
person  injured  is  engaged  in  work  which  is  ordinarily  the  duty  of 
railroad  employees  to  do,  he  is  a  quasi  employee  within  the  meaning 
of  such  act.  But  if  the  work  has  no  relation  to  railroad  work  as 
si}ch  and  is  connected  with  the  railroad  only  by  irrelevant  and  im- 
material circumstances  of  locality,  the  case  is  not  within  the  statute. 
So  held  in  Spisak  v.  Baltimore  &  Ohio  R.  Co.,  152  Pa.  St.  281,  25 
Atl.  497. 

Collision  between  Hand  Cars  Canning  Track-Repairers  to  Dinner. 
— In  Benson  v.  Chicago,  St.  P.,-etc.,Ry.  Co.,  78  Minn.  303,  80  N.  W. 
1050,  it  appeared  that  defendant  was  engaged  in  repairing  its  track 
at  a  point  in  the  state  of  Wisconsin,  and  employed  a  large  number  of 
men  in  and  about  such  work,  including  plaintiff.  Boarding  cars  were 
maintained  at  or  near  the  work,  at  which  such  employees  were 
boarded  and  lodged.  As  the  work  progressed,  the  men  became 
further  removed  from  the  boarding  cars,  and,  at  their  request,  and  for 
their  convenience,  defendant  furnished  them  hand  cars  on  which  to 
transport  themselves  to  and  from  their  work.  Defendant  did  not 
manage  the  boarding  cars,  nor  operate  or  have  control  of  the  hand 
cars,  and  they  were  operated  exclusively  by  the  men,  and  they  had 
full  charge  and  control  of  them.  A  collision  occurred  between  two  of 
such  hand  cars  while  the  hands  were  transporting  themselves  thereon 
to  the  boarding  cars  for  their  dinner,  and  plaintiff  was  injured.  The 
collision  was  caused  by  the  negligence  of  the  employees  in  charge 
of  one  of  such  cars.  It  was  held  that  such  hands  were  not,  within 
the  purpose  and  meaning  of  Wis.  Laws  1893,  c.  230,  at  the  time  of 
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such  collision,  engaged  in  the  discharge  of  their  duties  under  their 
employment,  and  defendant,  therefore,  was  not  liable  under  such 
statute. 

Engineer  Running  Train  over  Tracks  of  Another  Company — Negli- 
gence of  Employees  of  Other  Company. — A  locomotive  engineer  who 
is  running  a  train  over  the  tracks  of  another  company  under  per- 
mission given  to  his  employer  to  use  such  road,  and  is  injured  by  the 
negligence  of  the  employees  of  the  other  company,  is  not  within  Act 
Pa.  April  4,  1868  (P.  L,.  58),  providing  that  any  person  who  sustains 
injury  while  engaged  in  railroad  work  about  any  train  of  a  company 
of  which  he  is  not  an  employee  shall  have  the  same  right  of  action  as 
if  he  were  an  employee.  So  held  in  Keck  v.  Philadelphia  &  R.  R.  R. 
Co.  (Pa.),  9  R.  R.  R.  541,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  541,  56  Atl.  47. 

Servant  of  Independent  Contractor. — N.  Car.  Priv.  Acts  1897,  pro- 
viding that  railroad  companies  shall  be  liable  for  injuries  to  employees 
by  the  negligence  of  fellow  servants,  does  not  apply  to  injuries  sus- 
tained by  the  servant  of  an  independent  contractor  of  a  railroad  com- 
pany by  reason  of  the  negligence  of  a  fellow  servant.  So  held  in 
Avery  v.  Southern    Ry.  Co.,  137  N.'  Car.  130,  49  S.  E.  91. 

8.    MINOR  KILLED  THROUGH  NEGLIGENCE  OF  FELLOW 

SERVANT— APPLICATION  OF  STATUTE  GIVING  RIGHT 

OF   ACTION   FOR   DEATH    OF   CHILD. 

If  the  death  of  a  minor  is  caused  by  the  negligence  of  his  fellow 
servant,  the  employer  is  not  rendered  liable  by  section  2588  of  the 
Code  of  Alabama  of  1886,  providing  that  when  the  death  of  a  minor 
child  is  caused  by  the  wrongful  act,  or  omission,  or  negligence  of  any 

■ 

person  or,  persons,  or  corporation,  his  or  their  servants  or  agents, 
the  father,  or  the  mother,  in  case  of  the  death  *  *  *  the  father, 
or  the  personal  representative  of  such  minor,  may  sue  and  recover 
such  damages  as  the  jury  may  assess.  So  held  in  Harris  v.  Mc- 
Kamara,  97  Ala.  181. 

A.  R.  Y. 
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(Court  of  Appeals  of  New  York,  Feb.  25,  1908.) 

[83  N.  E.  Rep.  977.] 

Street  Railroads — Trolley  Poles — Lrocation.* — Where  an  electric 
railroal  company  is  authorized  by  a  city  to  locate  trolley  poles  along 
a  street,  they  are  not  nuisances;  but  such  permission  does  not  author- 
ize the  company  to  locate  its  poles  so  as  to  unduly  and  unnecessarily 
interfere  with  the  public  use  of  the  streets,  or  with  the  use  of  proper 
ways  of  ingress  and  egress  to  and  from  the  street  by  abutting  own- 
ers. 

Same — Negligence — Contributory  Negligence — Questions  for  'Jury. 
— In  an  action  for  injury  to  a  fireman  struck  by  a  trolley  pole  while 
riding  on  a  fire  patjol  wagon,  whether  the  railway  company  was  negli- 
gent in  locating  the  pole  near  a  driveway,  and  whether  the  fireman 
was  guilty  of  contributory  negligence,  held  questions  for  the  jury. 

Appeal  from  Supreme  Court,"  Appellate  Division,  Second  De- 
partment. 

Personal  injury  action  by  Arthur  Lambert  against  the  West- 
chester Electric  Railroad  Company.  From  an  order  of  the  Ap- 
pellate Division,  Second  Department  (115  App.  Div.  78,  100  N. 
Y.  Supp.  665),  reversing  a  judgment  dismissing  plaintiflF's  com- 
plaint, defendant  appeals.  Affirmed,  and  judgment  absolute  ren- 
dered against  defendant. 

Charles  F,  Brown  and  Henry  A.  Robinson,  for  appellant. 
Sydney  A.  Syme,  for  respondent. 

HiscocK,  J.  This  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  through  being  struck 
by  one  of  defendant's  trolley  poles  situate  on  the  side  of  Fifth 
avenue  in  the  city  of  Mount  Vernon  as  he  was  getting  into  a  fire 
patrol  wagon  in  the  line  of  his  duty  for  the  purpose  of  going  to 
a  fire. 

The  substantial  facts  are  as  follows :  Plaintiff  was  a  member 
of  the  volunteer  fire  department  of  said  city.  At  the  northwest 
corner  of  Fifth  avenue  ami  Third  street  therein  was  located  a 
large  brick  building  containing  three  separate  fire  houses  or  apart- 
ments, each  with  a  separate  entrance  on  Fifth  avenue.  This 
accident  happened  in  connection  with  a  driveway  leading  from 
the  fire  patrol  house,  which  was  the  mo,st  northerly  of  the  three. 

-I  I  -.,,,.„,  „ 

♦See  extensive  note,  15  R.  R.  R.  519,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
519;  Texas  &  Pac.  Ry.  Co.  v.  Edrington  (Tex.),  25  R.  R.  R.  168,  48 
Am.  &  Eng.  R.  Cas.,  N.  S.,  168;  foot-notes  appended  to  Thomason  v. 
Seaboard  Air  Line  Ry.  (N.  Car.),  25  R.  R.  R.  396,  48  Am.  &  Eng.  R. 
Cas.,  N.  'S.,  396;  foot-notes  appended  to  Chicago,  etc.,  Ry.  Co.  v.  Ely 
(Neb.),  25  R.  R.  R.  171,  48  Am.  &  Eng.  R.  Cas.,  N..  S..  171. 
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This  driveway  was  about  16j<2  feet  long  from  the  door  to  the 
curb.  Ittwas  paved  in  the  center  for  a  width  of  9  feet  7j^  inches, 
but  the  surface  adjacent  to  this  pavement  on  the  side  towards 
the  trolley  pole  hereinafter  to  be  described  was  level  although  not 
paved,  and  the  street  curb  was  cut  down  for  purposes  of  ingress 
and  egress  for  a  space  considerably  wider  than  the  paved  portion. 
Originally  there  had  been  what  is  described  as  a  lattice  work  pole 
situate  4  feet  8^  inches  southerly  from  the  southerly  edge  of 
the  paved  way  and  inside  the  street  curb.  Thereafter  and  before 
the  accident  a  new  pole  was  erected  in  the  place  of  this  original 
one,  which  came  10  inches  nearer  to  the  edge  of  the  paved  way. 
But  while  this  pole  was  thus  in  the  neighborhood  of  4  feet  from 
the  paved  way,  it  was  less  than  a  foot  distant  from  the  nearest 
line  of  the  curb  as  it  was  cut  down  in  connection  with  the  drive- 
way as  before  stated.  That  is,  a  line  drawn  across  the  nearest 
edge  of  the  curb  as  cut  down,  and  at  right  angles  to  the  street, 
would  pass  within  less  than  a  foot  from  this  pole,  and  the  space 
between  this  line  and  the  paved  driveway  was  level  and  open, 
and  could  be  used  for  the  passage  of  fire  apparatus. 

The  accident  happened  in  the  evening  in  October.  The  plain- 
tiff, as  he  was  entitled  to  do,  sought  to  get  into  the  patrol  wagon 
as  it  started  for  the  fire.  There  were  steps  on  the  side  of  the 
wagon,  which  was  between  5  and  6  feet  in  width,  and  he  was 
attempting  to  enter  by  this  way  while  it  was  in  motion,  being  • 
delayed  somewhat  by  the  fact  that  another  fireman  was  on  the 
steps  ahead  of  him.  As  the  driver  turned  into  the  street  toward 
the  pole,  the  wagon  came  so  close 'to  the  latter  that  plaintiflf  was 
struck.  •  The  patrol  wagon  before  this  had  collided  with  the 
original  pole,  which  it  will  be  remembered  was  further  away  from 
the  driveway  than  the  one  standing  at  the  time  of  the  accident, 
and  the  defendant  had  received  notice  of  the  danger  of  collision 
between  the  wagon  and  the  pole.  "Subsequent  to  the  accident  the 
pole  was  removed  to  some  point  on  the  other  side  of  the  drive- 
way. It  is  proper  to  be  added  that  as  it  stood  at  the  time  of  the 
accident  it  was  about  midway  between  the  driveway  on  wWch 
plainiff  was  injured  and  the  one  leading  to  the  adjoining  fire- 
house. 

The  trial  court  held  as  matter  of  law  that  the  defendant  was 
not  guilty  of  any  negligence  in  locating  the  pole  as  it  did,  and  that 
the  plaintiff  was  guilty  of  contributory  negligence  in  endeavoring 
to  get  into  the  wagon  as  he  did.  The  Appellate  Division,  on  the 
contrary,  held  that  both  of  these  questions  were  for  the  jury,  and 
we  think  that  the  latter  decision  was  the  correct  one. 

In  the  first  place,  counsel  for  appellant  makes  an  argument  for 
exemption  of  his  client  as  matter  of  law  from  liability  which 
seems  to  be  based  on  the  idea  that  this  pole  was  subject  to  special 
considerations;  that  it  was  one  of  those  structures  necessarily 

29  R  R  R-  7 
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located  in  the  street,  and  as  long  as  it  was  not  actually  in  the 
traveled  portion  of  the  street  or  in  the  driveway  leading  to  the 
street  there  should  be  no  liability  for  negligence,  even  though 
the  coUision  did  occur.  Support  for  this  argument  is  sought  in  a 
series  of  cases  in  which  it  has  been  held  that  the  stepping  stone 
or  the  hitching  post  or  the  hydrant  or  the  tree  under  considera- 
tion in  the  particular  case  then  being  decided  was  not  such  a 
negligent  structure  as  to  carry  liability  in  favor  of  one  who  had 
come  in  collision  therewith.  We  do  not  think  that  these  cases 
establish  any  peculiar  principles  applicable  to  the  decision  of  this 
case.  In  each  one  of  the- cases  referred  to  it  was  held  that  the 
object  under  discussion  was  properly  in  the  street,  and  not  a 
nuisance,  and  that  under  the  particular  conditions  which  sur- 
rounded its  location  such  location  was  proper  and  not  negligent. 
We  do  not  understand  that  any  one  of  these  cases  decided  the 
principle  that  a  tree  or  a  hydrant  or  a  stepping  stone  might  not 
be  so  located  as  to  furnish  the  basis  for  an  action  in  favor  of  one 
injured  thereby.  In  this  case  the  defendant  was  authorized  by 
the  municipality  to  locate  its  trolley  poles,  and  therefore  they 
were  not  nuisances.  But  this  permission  did  not  and  could  not 
authorize  the  defendant  to  so  locate  its  trolley  poles  that  they 
would  unduly  and  unnecessarily  interfere  with  the  use  of  the 
streets  by  the  public,  or  with  the  use  of  proper  ways  of  ingress 
and  egress  to  and  from  the  street  by  abutting  owners.  Therefore, 
in  our  judgment,  the  ordinary  question  is  presented  whether  the 
defendant  did  unlawfully  and  negligently  locate  its  pole  in  such 
position,  with  reference  to  the  driveway  in  question,  that,  in  the 
use  to  be  expected  of  the  latter,  a  collision  reasonably  might  be 
apprehended.  We  think  that  the  evidence  upon  this  subject  made 
that  question  one  of  fact  for  the  jury,  and  that  it  cannot  be  said 
as  matter  of  law  that  the  defendant  was  not  at  fault. 

Appellant's  argument  upon  this  branch  of  the  case  that  there 
was  no  excuse  whatever  for  the  collision  might  apply  under  some 
circumstances.  If  a  person  were  injured  by  a  collision  with  the 
pole  by  a  wagon  which  was  being  driven  under  circumstances 
which  permitted  deliberation  and  accuracy  of  movement,  it  very 
well  might  be  said  that  the  accident  was  not  one  which  reason- 
ably should  be  apprehended.  But  that  is  not  this  case.  A  piece 
of  fire  apparatus  going  to  a  fire  is  not  only  permitted,  but  ex- 
pected, to  go  rapidly,  and  especially  as  the  horses  first  come  out 
of  the  barn  it  should  be  anticipated  that  they  would  not  be  under 
perfect  control  or  in  a  regular  gait,  or  that  in  making  a  right- 
angle  turn  from  the  driveway  into  the  street  towards  the  pole;  as 
was  being  done  on  this  occasion,  mathematical  accuracy  could  be 
observed  in  keeping  the  apparatus  in  the  center  of  the  driveway. 
We  do  not  think  that  it  can  be  said  as  matter  of  law  that  the 
driver  of  the  wagon,  assuming  that  his  conduct  was  imputable 
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to  the  plaintiff,  was  guilty  of  negligence,  because  he  got  off  the 
paved  way  on  to  the  adjoining  surface  as  he  did,  thereby  coming 
near  enough  to  the  pole  to  permit  the  plaintiff's  injuries.  We 
think  that  all  of  this  might  have  been  reasonably  anticipated  by 
the  defendant  in  view  of  what  had  taken  place  before,  or,  at  least, 
that  a  jury  would  be  entitled  to  say  that  it  might  be  so  anticipated, 
and  that  it  was  negligence  for  the  defendant  to  leave  its  pole 
where  it  was.  We  think  clearly  that  plaintiff  could  not  be  said  to 
he  guilty  of  contributory  negligence  as  matter  of  law.  We 
really  do  not  see  how  he  could  have  been  expected  to  do  much 
differently  than  he  did. 

We  think  that  the  order  of  reversal  was  proper,  and  that  judg- 
ment absolute  must  be  rendered  against  the  defendant  on  its  stip- 
ulation, with  costs  in  all  courts. 

CuixEN,  C.  J.,  and  Haight,  Vann,  Willard  BartlETT,  and 
Chase,  JJ.,  concur.    Gray,  J.,  absent. 

Ordered  accordingly. 


Chicago  &  A.  R,  Co.  v.  Scott. 

(Supreme   Court  of    Illinois,    Feb.    20,   1908.) 
[83  N.  E.  Rep.  938.] 

Eminent  Domain — Evidence  of  Value. — In  condemnation  proceed- 
ings, where  witnesses  for  defendant  in  testifying  to  the  market  value 
of  the  land  taken  said  that  it  was  worth  more,  although  no  better 
than  the  rest  of  the  land,  because  it  left  the  farm  in  worse  shape, 
it  was  error  to  permit  defendant's  attorney  to  ask  such  witnesses  what 
the  land  taken  was  worth  in  the  way  it  was  taken,  and  whether  the 
tract  taken  out  of  the  farm  would  sell  for  more  per  acre  than  the 
whole  tract,  since  it  allowed  witnesses  to  duplicate  their  estimate  of 
damages  to  adjoining  lands. 

Same— Elements  of  Damage — Danger  of  Personal  Injury — Danger  of 
Injury  to  Animals^-Smoke  and  Noise.* — In  condemnation  proceedings, 

*For  the  authorities  in  this  series  on  the  subject  of  the  measure  and 
elements  of  the  damages  recoverable  in  eminent  domain  proceedings, 
sec  foot-notes  appended  to  Louisiana,  etc.,  Co.  v.  Jones  (La.),  14  R. 
R.  R.  684,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  684,  where  all  the  preceding 
ones  arc  collected;  foot-notes  appended  to  Cox  v.  Philadelphia,  etc., 
R.  Co.  (Pa.),  24  R.  R.  R.  249,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  249; 
Joot-notes  appended  to  Abbott  v.  Milwaukee,  etc.,  Co.  (Wis.),  24  R.  * 
R-  R-  19,  47  Am.  &  Eng.  R.  Cas.,  N.  S.  19;  St.  Louis,  etc.,  Ry.  Co.  v. 
Oliver  (Okl.),  22  R.  R.  R.  167,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  167; 
Shirley  r.  Southern  Ry.  Co.  (Ky.),  21  R.  R.  R.  787,  44  Am.  &  Eng.  R. 
^25'  ^V.  S.,  787;  Chicago,  etc.,  Ry.  v.  Kelly  (111.),  21  R.  R.  R.  340,  44 
Am,  ^£ng.  R,  Cas.,  N.  S.,  340;  Moudy  Mfg.  Co.  v.  Pennsylvania  R. 
^0-  (h.)^  21  R.   R-  R-  318^  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  318. 
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one  witness  who  fixed  the  value  of  the  land  taken  as  $600  per  acre  clearly 
included  in  that  valuation  the  damage  to  the  remainder  of  the  farm,  and 
a  witness  who  said  that  the  land  taken  would  be  worth  per  acre  what 
one  would  have  to  pay  for  it  as  it  was  taken  out  of  the  farm  included 
such  damage.  Two  witnesses  considered  that  there  would  be  a 
depreciation  of  the  land  not  taken  on  account  of  the  liability  of  chil> 
dren  to  go  on  the  railroad  and  be  killed,  and  one  of  them  said  that 
the  amount  one  would  figure  the  depreciation  on  that  account  de- 
pended upon  how  much  he  would  think  his  child's  life  worth.  That 
witness  also  considered  the  fact  that,  when  grass  was  short  in  the 
pasture,  the  stock  would  be  liable  to  push  the  railroad  fence  down  and 
get  on  the  track,  and  be  run  down  and  killed.  A  witness  was  per- 
mitted to  include  as  an  element  of  damage  to  the  land  not  taken  the 
noise  of  the  locomotives  and  smoke,  although  the  dwelling  was 
593  feet  from  the  track,  and  no  building  was  near  enough  to  make 
noise  and  smoke  an  element  of  depreciation  in  market  value.  Held, 
that  such  evidence  included  improper  elements,  and  therefore  an  in- 
struction authorizing  the  jury  to  consider  the  damage  arising  from  all 
the  sources  shown  by  the  evidence  in  ascertaining  and  assessing  tlfe 
amount  of  damage  was  erroneous. 

Trial — Remarks  of  Counsel — Action  of  Court.t — In  condemnation 
proceedings,  defendant's  attorney  addressing  the  jury  in  referring  to 
petitioner  stated:  "Oh,  they  buy  or  hire  and  send  witnesses  down 
there."  On  the  court's  sustaining  an  objection,  the  attorney  then  con- 
tinued: "We  withdraw  the  word  *buy'  and  use  the  word  'hire'  instead 
of  'buy.'  These  people  were  hired  by  the  railroad  to  go  down  there. 
♦  *  *  Old  man  R.  wouldn't  accept  a  bribe."  Further  objection  be- 
ing made,  the  court  said :  "Counsel  will  not  charge  any  party  with 
crime."  Further  remarks  of  the  same  nature  being  made,  on  ob- 
jection thereto,  the  court  said:  "The  jury  will  not  regard  that  state- 
ment," but  the  court  did  nothing  further,  and  permitted  the  attorney 
to  go  on  in  the  same  line  of  argument.  Held,  that  the  mere  sustain- 
ing of  objections  was  no  adequate  remedy  for  the  evil  done. 

Appeal  from  Morgan  County  Court;  Francis  £.  Baldwin^ 
Judge. 

Condemnation  proceedings  by  the  Chicago  &  Alton  Railroad 
Company  against  Horton  E.  Scott.  From  a  judgment  in  favor 
of  defendant,  petitioner  appeals.    Reversed. 

tFor  the  authorities  in  this  series  on  the  subject  of  arguments 
and  remarks  of  counsel  reflecting  on  the  credibility  of  witnesses,  etc., 
see  second  foot-note  appended  to  Illinois  Cent.  R.  Co.  v.  Proctor 
(Ky.),  18  R.  R.  R.  531,  41  Am:  &  Eng.  R.  Cas.,  N.  S.,  531,  where  all 
the  preceding  ones  are  collected;  foot-notes  appended  to  Seaboard 
Air  Line  Ry.  z;. 'Smith  (Fla.),  25  R.  R.  R.  793,  48  Am.  &  Eng.  R. 
Cas.,  N.  S., '793;  Pullman  Co.  v.  Pennock  (Tenn.),  25  R.  R.  R.  179,  4» 
Am.  &  Eng.  R.  Cas.,  N.  S.,  179;  foot-notes  appended  to  Whipple  v. 
Michigan  Cent.  R.  Co.  (Mich.),  23  R.  R.  R.  767,  46  Am.  &  Eng.  R. 
Cas.,  N.  S.,  767. 
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K\rhy  &  Wilson  (F.  S.  Winston,  of  counsel),  for  appellant. 
M.  T,  Layman  and  John  A.  Bellatti,  for  appellee. 

Per  Curiam.  This  is  the  same  condemnation  suit  in  which  a 
judgment  in  favor  of  appellee  for  $400  for  land  taken  for  right 
of  way  and  $4,150  for  damages  to  land  not  taken  was 
reversed  on  a  former  appeal.  Chicago  &  Alton  Railroad 
Co.  v.  Scott,  225  111.  352,  82  N.  E.  404.  A  statement  of  the  sit- 
uation of  appellee's  farm,  the  width  of  the  right  of  way,  the 
manner  in  which  it  is  taken,  the  grade  of  the  railroad  across  the 
farm  and  the  location  of  the  improvements,  together  with  a  plat 
of  the  premises,  will  be  found  in  the  opinion  then  filed.  The 
cause  was  reinstated  in  the  county  court,  and  upon  a  second 
trial  there  was  a  verdict  for  $360  for  land  taken  and  $3,640  for 
damages  to  land  not  taken.  The  court  overruled  appellant's 
motion  ifor  a  new  trial,  and  rendered  judgment  on  the  verdict. 
An  appeal  to  this  court  was  then  allowed  to  appellant  and  was 
perfected. 

The  witnesses  for  the  petitioner  fixed  the  value  of  the  farm 
with  its  improvements  at  from  $120  to  $150  per  acre,  which  was 
their  estimate  of  the  value  of  the  land  taken,  and  in  their  opinions 
the  damages  to  land  not  taken  ranged  from  $5  to.  $20  per  acre. 
The  witnesses  for  the  defendant  valued  the  farm  with  its  im- 
provements at  from  $145  to  $175  per  acre,  and  one  of  them  valued 
the  improvements  at  from  $3,500  to  $4,000,  and  the  land  with- 
out the  improvements  at  $125  to  $130  per  acre.  The  opinions  of 
the  defendant's  witnesses  as  to  the  value  of  the  land  taken  varied  • 
from  $145  to  $600  per  acre,  and  they  estimated  the  damages 
to  the  land  not  taken  at  $30  to  $60  per  acre.  The  defendant  him- 
self testified  that  the  value  of  the  farm  was  $200  per  acre,  the 
value  of  the  land  taken  $300  per  acre  and  the  damages  to  the  land 
not  taken  $50  per  acre.  The  verdict  of  the  jury  was  at  the  rate 
of  $159.24  per  acre  for  the  land  taken  and  $30.91  per  acre  for 
damages  to  the  117.74  acres  not  taken. 

Some  of  the  witnesses  for  the  defendant,  in  testifying  to  the 
market  value  of  the  land  taken,  said  that  it  \Yas  worth  more, 
although  no  better  than  the  rest  of  the  land,  because  it  left 
the  farm  in  worse  shape,  and  the  court  permitted  attorneys  for 
the  defendant  to  ask  witnesses  what  the  land  taken  was  worth  in 
the  way  it  was  taken,  and  whether  the  tract  taken  out  of  the  farm 
in  the  way  it  was  taken  would  sell  for  more  per  acre  than  the 
whole  tract.     In  this  the  court  erred,  since  it  permitted  the  wit- 
nesses to  duplicate  their  estimate  of  damages  to  adjoining  lands. 
The  witness  who  fixed  the  value  of  the  land  taken  at  $600  per 
acre  clearly   included  in  that  valuation  the  damage  to   the  re- 
mainder of  the  farm,  and  a  witness  who  said  that  the  land  taken 
would  be  worth  per  acre  what  one  would  have  to  pay  for  it  as 
it  was  taken  out  of  the  farm  included  such  damage.    Two  wit- 


102         Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S 

Cbicag^o  &  A.  R.  Co.  v,  Scott 

nesses  considered  that  there  would  be  a  depreciation  of  the  land 
not  taken  on  .account  of  the  liability  of  children  to  go  on  the 
railroad  and  be  killed ;  and  one  of  them  said  that  the  amount  one 
would  figure  the  depreciation  on  that  account  depended  upon  how 
much  he  would  think  his  child's  life  worth.  That  witness  also 
considered  the  fact  that  when  grass  was  short  in  the  pasture  the 
stock  would  be  liable  to  push  the  railroad  fence  down  and  get  on 
the  track  and  be  run  down  and  killed.  A  witness  was  permitted 
to  include  as  an  element  of  damage  to  land  not  taken  the  noise 
of  the  locomotives  and  smoke,  although  the  dwelling  was  593 
feet  from  the  track,  and  no  building  was  near  enough  to  make 
noise  or  smoke  an  element  of  depreciation  in  market  value.  This 
evidence  being  before  the  jury,  the  court  by  the  fifth  instruction 
authorized  the  jury  to  consider  the  dkmages  arising  from  all  the 
sources  shown  by  the  evidence  in  ascertaining  and  assessing  the 
amount  of  damages  occasioned  by  the  fair  cash  market  value  of 
the  land  not  taken,  and  as  the  evidence  included  improper  ele- 
ments the  instruction  was  erroneous. 

An  attorney  named  John  A.  Bellatti  addressed  the  jury  in  be- 
half of  the  defendant,  and  made  use  of  the  following  language 
concerning  the  witnesses  for  the  petitioner:  "Oh,  they  buy  or 
hire  and  s6nd  ,them  down  there."  Objection  being  made,  the 
court  sustained  it,  and  the  attorney  then  continued :  "We  with- 
draw the  word  'buy'  and  use  the  word  'hire'  instead  of  'buy.*" 
These  people  were  hired  by  the  railroad  company  to  go  down 
there.  Do  you  believe  the  railroad  company  hire  men  to  work 
against  them?  They  expect  to  get  some  benefit  from  the  men. 
*  *  *  Old  man  Rawlinson  wouldn't  accept  a  bribe."  The  at- 
torney for  petitioner  again  objected,  and  the  attorney  making* 
the  argument  said:  "Put  it  down — all  of  it;  I  have  a  right  to 
use  any  illustration  I  want  to ;"  and  the  court  said,  "Counsel  will 
not  charge  any  party  with  crime."  The  attorney  resumed  his 
speech,  as  follows :  "I  have  not  charged  any  one  with  crime.  I 
am  talking  about  these  men  being  hired  to  go  and  look  at  this 
land  and  then  come  here  to  testify.  These  witnesses  are  hired  to 
make  evidence  for  the  railroad  company,  and  will  get  their  pay 
after  their  evidence  is  given  in."  Objection  was  again  made,  and 
the  court  sustained  the  objection,  saying:  "The  jury  will  not 
regard  that  statement."  The  attorney,  however,  continued  his 
argument  along  the  same  lines,  making  certain  irrelevant  and  im- 
proper remarks  concerning  the  relations  between  railroads  and 
the  courts,  and  concluding  with  this  statement,  after  an  objection 
had  been  made  and  sustained:  "Put  it  in  the  record;  railroads 
don't  want  to  be  fair  any  way,  shape,  or  form." 

It  was  the  right  of  the  defendant  to  be  heard  through  his  at- 
torney in  argument  to  the  jury,  and  the  fullest  freedom  of  speech 
as  to  any  matter  within  the  record  of  the  case  should  be  ac- 
corded to  the  attorney.    It  would  not  have  been  improper  for  him 
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to  question  either  the  creditibility  or  judgment  of  the  witnesses 
for  the  petitioner  upon  any  legitimate  ground,  but  he  had  no 
right  to  indulge  in  violent  or  inflammatory  language  for  the  pur- 
pose of  arousing  the  prejudices  and  passions  of  the  jury,  nor  to 
insult  or  abuse  witnesses  or  parties  without  cause.  In  this  case 
there  was  nothing  whatever  to  justify  the  indecent  assault  made 
upon  the  witnesses  or  the  attack  upon  the  petitioner.  One  of 
the  witnesses  was  engaged  in  the  real  estate  business ;  another  was 
an  auctioneer,  who  had  been  selling '  farms  quite  extensively  in 
Morgan  county  20  years;  one  had  been  sheriff  of  the  county; 
one  had  been  assessor;  and  another  was  a  farmer  owning  1,100 
acres  in  the  vicinity  of  this  farm  and  other  farms  in  other  places. 
They  were  cross-examined  as  to  whether  they  had  been  paid  any- 
thing for  examining  the  land,  and  said  they  had  not  and  did  not 
go  in  the  employ  of  the  petitioner.  The  only  thing  which  is 
claimed  to  afford  any  pretense  for  the  invective  and  abuse  against 
them  was  the  answer  of  one  who  said:  "I  have  never  been  paid 
anything  for. my  time;  I  am  supposed  to  be  paid;  I  hope  so;" 
•  and  that  afforded  neither  justification  nor  excuse  for  what  was 
said.  The  person  mentioned  as  "Old  man  Rawlinson"  was  not 
a  witness,  and  we  do  not  discover  anything  about  him  in  the 
record.  It  is  true  that  when  objections  were  made  the  court  sus- 
tainetl  them,  and  in  one  case  said,  "Counsel  will  not  charge  any 
party  with  crime";  but  the  court  did  nothing  further,  and  per- 
mittK.d  the  attorney  to  go  on  in  the  same  line  of  argument  and 
with  the  same  kind  of  abuse.  A  party  cannot  object  in  this  court 
if  he  made  no  objection  in  the  trial  court,  but  if  he  does  object 
there,  the  court  does  not  discharge  its  duty,  in  all  cases,  by  a 
merely  mild  and  perfunctory  sustainin.g  of  the  objection.  A  court 
owes  a  duty  of  protection  to  witnesses  and  parties,  and 
especially  to  witnesses,  and  hearing  an  attorney,  under 
the  guise  of  argument,  abusing,  his  priviledge,  should,  either 
upon  objection  or  its  own  motion,  check  the  attorney,  and  not 
only  do  that,  but  preserve  the  dignity  of  the  court  by  compelling 
obedience  to  its  order.  2  Ency.  of  PI.  &  Pr.  750.  It  is  the  duty 
of  a  court  to  preserve  its  own  dignity  and  the  respect  due  to  the 
courts  and  the  administration  of  the  law  by  not  allowing  an  at- 
torney, under  the  pretense  of  arguing  the  case,  to  indulge  in 
abuse  of  parties  or  witnesses.  City  of  Salem  v.  Webster,  192  IlL 
369,  61  N.  E.  323.  The  power  vested  in  the  court,  should  have 
'  been  promptly  used  in  this  case  at  the  outset  by  stopping  the  line 
of  argument  upon  which  the  attorney  had  entered,  and  endeavor- 
ing to  remove  the  prejudices  excited  by  his  language.  The  court 
failed  in  its  duty,  and  the  mere  sustaining  of  objections  was  no 
adequate  remedy  for  the  evil  done.  As  was  said  by  the  Supreme 
Court  of  Wisconsin  in  the  case  of  Sullivan  r.  Collins,  107  Wis. 
^^f  83  K.  W.  310:  "The  least  that  a  self-respecting  court  can 
4o  under  such  circumstances  is  to  stop  such  practice  in  the  pre- 


104         Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S 

St.  Louia,  etc.,  Ry.  Co.  v.  Harmon 

sence  of  the  jury,  and  not  allow  it  to  proceed  with  simply  a 
perfunctory  sustaining  of  objections."  In  this  case  the  attorney 
was"  permitted  to  continue  the  same  line  of  argument  without 
so  much  as  a  rebuke,  and  was  even  permitted  to  include  in  his 
jeremiad  the  courts  which  are  the  shield  and  protection  of  a  citi- 
zen against  wrong  and  oppression,  whether  arising  out  of  corpo- 
rate power  or  from  any  other  source.  Not  only  has  nothing  ever 
occurred  which  would  justify  the  disquietude  of  spirit  respecting 
the  courts  manifested  by  tlie  attorney,  but  the  remarks  were  a 
gross  violation  of  the  privilege  of  counsel.  It  would  be  a  re- 
proach and  disgrace  to  the  law  and  the  courts  if  cases  should  be 
tried  and  the  rights  of  parties  determined  upon  such  grounds  as 
the  attorney  presented  to  the  jury  as  arguments  in  this  case,  or 
if  a  party  could  be  permitted  to  retain  the  benefits  of  a  verdict 
and  judgment  obtained  by  such  means. 

The  judgment  is  reversed,  and.  the  cause  remanded. 

Reversed  and  remanded. 


St.  Louis,  I.  M.  &  S.  Ry.  Co.  v,  Harmon. 

(Supreme  Court  of  Arkansas,  March  23,  1908.) 

[109  S.  W.  Rep.  295.] 

Master  and  Servant — Master's  Liability  for  Injuries  to  Servant — 
Risks  Assumed.'!' — A  section  hand  assumes  the  ordinary  risks  of  his 
employment,  which  would  include  those  incident  to  riding  on  a  freight 
train  when  his  duty  called  him,  but  does  not  assume  the  risk  of  dan- 


♦For  the  authorities  in  this  series  on  the  question  whether  a  serv- 
ant assumes  risks  arising  from  the  negligence  of  his  master  or  his  rep- 
resentatives, see  Kansas  City,  etc.,  Ry.  Co.  v.  Looslcy  (Kan.),  24  R. 
R.  R.  712,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  712  (failure  to  furnish  care- 
ful co-servants);  Pittsburg,  etc.,  Ry.  Co.  v.  Nicholas  (Ind.),  24  R.  R. 
R.  712,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  712  (negligence  of  superior); 
Denver,  etc.,  R.  Co.  v.  Warring  (Colo.),  24  R.  R.  R.  531,  47  Am.  & 
Eng.  R.  Cas.,  N.  S.,  531  (Negligent  fajlure  of  railroad  to  inspect  or 
maintain  track  in  proper  condition);  Gulf,  etc.,  Ry.  Co.  v.  HUyett 
(Tex.),  22  R.  R.  R.  637,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  637;  Arenchield 
V.  Chicago,  etc.,  Ry.  Co.  (Iowa),  22  R.  R.  R.  41,  45  Am.  &  Eng. 
R.  Cas.,  N.  S.,  41  (habitual  negligence  of  master);  Kennedy  v.  Kansas 
City,  etc.,  R.  Co.  (Mo.),  21  R.  R.  R.  818,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 
818  (negligence  qf  foreman);  Farney  v.  Oi'egon  Short  Line  R.  Co.  ' 
(Utah),  21  R.  R.  R.  529,  44  Am.  &  Eng.  R.  Cas.,  N.  S..  529;  Grand 
Trunk  Western  Ry.  Co.  v.  Melrose  (Ind.),  21  Am.  &  Eng.  R.  Cas., 
N.  S.,  529;  Phippin  v.  Missouri  Pac.  R.  Co.  (Mo.),  21  R.  R.  R.  41,  44 
Am.  &  Eng.  R.  Cas.,  N.  S.,  41;  McCabe,  etc.,  Co.  v.  Wilson  (Okl.), 
21  R.  R.  R.  596,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  596;  Pierson  z^.- Chicago, 
etc.,  Ry.  Co.  (Iowa),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  332,  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  332;  Morrisette  v.  Canadian  Pac.  Ry.  Co.  (Vt.), 
5  R.  R.  R.  219,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  219;  Mumford  v.  Chi- 
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gers  due  to  the  negligence  of  the  master  or  servants,  who  are  not 
fellow  servants. 

Stme— "FcUow  Servants"— Who  Arc— "Vice  Principal8."t— Under 
Kirby's  Dig.  §  6658,  making  all  persons  in  railroad  service  intrusted 
with  superintendence  of  other  persons  **vice  principals,"  and  not  "fel- 

cago,  etc..  Ry.  Co.  (I6wa),  20  R.  R.  R.  431,  43  Am.  &  Eng.  R.  Cas., 
X.  S.,  431;  Brinkmier  v.  Missouri  Pac.  R}'.  Co.  (Kan.),  15  R.  R.  R. 
349,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  349;  Chicago,  etc.,  Ry.  Co.  v. 
White  (111.),  13  R.  R.  R.  558,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  558 
(brakeman  injured  by  reason  of  negligence  of  switching  crew);  Hew- 
itt V.  East  Jordan  Lumber  Co.  (Mich.),  13  R.  R.  R.  212,  36  Am.  & 
Eng.  R.  Cas.,  N.  S.,  212  (brakeman,  when  coupling  cars,  did  not,  as 
matter  of  law,  assume  risk  from  negligent  construction  of  track  plat- 
form); Northern  Pac.  Ry.  Co.  v.  Tynan  (C.  C.  A.),  6  R.  R.  R.  394,  29 
.^m.  &  Eng.  R.  Cas.,  N.  S.,  394  (employee  does  not  assume  risk  aris- 
ing from  company's  neglect  to  furnish  safe  cars);  Alabama,  etc.,  R. 
Co.  V.  Brooks  (Ala.),  6  R.  R.  R.  375,  29  Am.  &  Eng.  R.  Cas.,  N.  S., 
375  (employee  does  not  assume  risk  created  by  employer's  negli- 
gence); Houston,  etc.,  R.  Co.  v.  Turner  (Tex.),  18  R,  R.  R.  630,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  630  (employee  not  connected  with  work 
of  switching  cars  in  yard  did  not  assume  risk  of  injury  from  negligent 
method  of  switching);  Carroll  v.  New  York,  etc.,  R.  R.  (Mass.),  6 
R-  R.  R.  313,  29  &  Eng.  R.  Cas.,  N.  S.,  313;  Houston,  etc.,  R.  Co.  v. 
Turner  (Tex.),  18  R.  R.  R.  630,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  630 
(habitual  negligence  of  master  or  his  representatives);  Philadelphia 
&  R.  Ry.  Co.  V.  Winkler  (Del.),  10  R.  R.  R.  323,  33  Am.  &  Eng.  R. 
Cas.,  N.  S.,  323  (master's  violation  of  federal  automatic  coupler  act); 
Drake  r.  San  Antonio,  etc.,  Ry.  Co.  (Tex.),-  20  R.  R.  R.  157,  43  AAi.  & 
Eng.  R.  Cas.,  N.  S.,  157  (negligence  in  furnishing  defective  tool  for 
use  of  servant);  Williams  v.  Northern  Lumber  Co.  (Minn.),  2  R.  R. 
R.  283,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  283  (negligence  in  loading 
logging  train):  Southern  Ind.  Ry.  Co.  v.  Harrell  (Ind.),  9  R.  R.  R. 
33,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  35;  Missouri,  etc.,  Ry.  Co.  v.  Wolden 
(Tex.),  2  R.  R.  R.  294,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  294  (negligence 
of  foreman  in  directing  employer  to  raise  brace  from  obstruction  in 
detaching  it  from  building);  Wells  Fargo  &  Co.  v.  Page  (Tex.).  4  R. 
R.  R.  568,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  568:  Mace  v.  Bocdker  & 
Co.  (Iowa),  17  R.  R.  R.  301,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  301;  Mechan 
V.  Great  Northern  Ry.  Co.  (N.  Dak.),  18  R.  R.  R.  34,  41  Am.  &  Eng.  R. 
Cas.,  X.  S.,  34;  Scott  v.  Seaboard  A.  L.  Ry.  Co.  (S.  Car.),  9  R.  R.  R. 
148,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  148;  Cincinnati,  etc.,  Ry.  Co.  v. 
Cook  (Ky.),  2  R.  R.  R.  321,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  321  (neg- 
ligence of  superior  servant);  Kansas  City,  etc.,  R.  Co.  v.  Thornhill 
(Ala.),  14  R.  R.  R.  851,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  851  (negligent 
directions  of  foreman);  Wagner  v.  Boston  Elev.  Ry.  Co.  (Mas^.). 
19  R.  R.  R.  187,  42  Am.  &  Eng.  R.  Cas.,  187;  Hemphill  v.  Buck  Greek 
Lumber  Co.  (N.  Car.),  20  R.  R.  R.  411,  43  Am.  &  Eng.  R.  Cas.,  N. 
S.,  411  (switchman  did  not  assume  risk  of  master's  negligence  in 
furnishing  safe  place  to  work  and  suitable  appliances);  O'Neill  v. 
Chicago,  etc.,  R.  Co.  (Neb.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  578  (serv- 
ant's absence  of  knowledge  of  negligence);  Baltimore,  etc..  Ry.  Co. 
r.  Peterson  (Ind.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  887;  Hughes  v. 
LouisvilJe  &  N.  R.  Co.  (Ky.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  560; 
St.  Louis,  etc.,  Ry.  Co.  v.  Brown  (Ark.),  16  Am.  &  Eng.  R.  Cas., 
^^.  S.,  440  (failure  to  inspect  car). 

tFor  the  authorities  in  this  series  on  the  question  whether  a  foreman 
is  the  fellow  servant  of  a  hand  working  under  him,  see  foot-note  ap- 
pended to  Southern  Ind.  Ry.  Co.  v.  Harrell  (Ind.),  9  R.  R.  R.  35,  32 
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low  servants,"  and  section  6659,  making  all  persons  engaged  in  the 
common  service  of  a  railroad,  and  who,  while  sb  engaged,  are  work- 
'  ing  together  to  a  common  purpose,  neither  of  such  persons  being  in- 
trusted with  superintendence,  fellpw  servants,  the  foreman  of  a  gang 
of  section  hands,  having  control  of  their  actions,  is  not  a  fellow  serv- 
ant of  the  section  hands. 

Same— "Fellow  Scrvant."t— Under  Kirby's  Dig.  §  6659,  making 
all  persons  engaged  in  the  common  service  of  a  railroad,  and  who, 
while  so  engaged,  are  working  together  to  a  common  purpose,  neither 
of  such  persons  being  intrusted  with  superintendence,  "fellow  serv- 
ants," provided  that  servants  are  not  thereby  made  fellow  servants 
with  other  servants  engaged,  in  any  other  department  or  service  of 
the  railroad,  members  of  a  train  crew  are  not  fellow  servants  of  sec- 
tion hands  being  carried  to  work. 

Carriers — Carriage  of  Passengers — Contributory  Negligence — Stand- 
ing in  Car.§ — Violation  of  a  rule,  notice  of  which  is  properly  dis- 
played, forbidding  passengers  to  stand  in  a  car,  by  standing  for  an 
unreasonable  length  of  time,  constitutes  negligence  per  se. 

Same — Who  Are — Carrying  Servant  to  Work— "Passenger."] | — A 
section  hand,  riding  to  work  on  a  freight  train,  is  not  a  "passenger" 
within  the  common  meaning  of  the  term,  but  the  railroad  owes  him 
the  duty  of  exercising  ordinary  care  for  his  protection. 


Am.  &  Eng.  R.  Cas.,  N.  S.,  35,  where  all  those  preceding  it  are  col- 
lected; foot-notes  appended  to  Owens  v.  San  Pedro,  etc.,  R.  Co. 
(Utah),  25  R.  R.  R.  373,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  373;  Vito  v. 
West  Chester,  etc.,  Ry.  Co.  (Pa.),  25  R.  R.  R.  370,  48  Am.  &  Eng.  R. 
Cas.,  N.  S.,  370;  Peterson  v.  Philadelphia,  etc.,  R.  Co.  (Pa.),  23  R.  R. 
R.  150,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  150:  Russell  v.  Lehigh  Valley 
R.  Co.  (N.  Y.),  23  R.  R.  R.  135,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  135. 

{For  the  authorities  in  this  series  on  the  question  whether  train- 
men are  fellow  servants  of  other  employees  riding  on  the  train,  see  ex- 
tensive note,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  214,  foot-notes  appended 
to  Kilduff  V.  Boston  Elev.  Ry.  Co.  (Mass.),  25  R.  R.  R.  166,  48  Am. 
&  Eng.  R.  Cas.,  N.  S..  166;  Stuber  v.  Louisville  &  N.  R.  Co.  (Tenn.), 
18  R.  R.  R.  405,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  405. 

§For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  on  the  part  of  a  passe;nger  to  stand  in  a 
moving  car,  see  first  foot-note  appended  to  Krumm  v,  St.  Louis,  etc., 
Ry.  Co.  (Ark.),  9  R.  R.  R.  821,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  821, 
where  all  those  preceding  it  are  collected;  foot-notes  appended  to 
Weeks  v.  Boston  Elev.  Ry.  Co.  (Mass.),  24  R.  R.  R.  177,  47  Am.  & 
Eng.  R.  Cas..  N.  S.,  177;  foot-notes  appended  to  Folev  v.  Boston  & 
M.  R.  R.  (Mass.).  23  R.  R.  R.  32,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  32; 
foot-notes  appended  to  Browley  v.  New  York,  etc.,  R.  Co.  (Mass.), 
23  R.  R.  R.  11.  46  Am.  &  Eng.  R.  Cas.,  N.  S.  11;  Cottrell  v.  Pawtucket 
St.  Ry.  Co.  (R.  I.),  22  R.  R.  R.  853,  45  Am.  &  Eng.  R.  Cas.,  N.  S.. 
853. 

II  For  the  authorities  in  this  series  on  the  question  whether  are  not 
employees  of  a  railway  company  are  passengers  while  riding  on  its 
cars  or  trains,  see  Kilduff  v.  Boston  Elev.  R.  Co.  (Mass.),  25  R.  R. 
R.  166,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  166  (men  engaged  in  construct- 
ing railroad  tracks,  while  being  taken  to  and  from  place  of  work  in 
a  special  car);  Enos  v.  Rhode  Island  Sub.  Ry.  Co.  (R.  L),  24  R.  R. 
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Master  and  Servant — Injuries  to  Servant — Contributry  Negligence.f 
—A  section  hand,  riding  to  work  on  a  freight  train,  is  bound  to  exer- 
cise such  care  as  a  person  of  ordinary  prudence  would  under  like  cir- 
cumstances. 

Same — Question  for  Jury. — Where  there  was  no  express  rule  for- 
bidding standing  up  in  a  car,  and  there  was  no  place  for  a  section 
(land,  riding  to  work  in  a  caboose,  to  sit  down,  at  least  without 
crowding  others,  the  section  hand  was  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  standing  up. 

Same. — Where  a  section  hand  was  ordered  into  a  caboose  by  his 
foreman,  the  railroad  company  owed  him  the  duty  of  protection,  and 
cannot  escape  liability  because  the  trainmen  whose  act  caused  the 
injury  did  not  know  of  his  presence. 

Appeal  from  Circuit  Court,  Cross  County ;  Frank  Smith,  Judge. 

.Action  by  J.  L.  Harmon  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

The  plaintiff,  J.  L.  Harmon,  instituted  this  action  against  the 
St.  Louis,  Iron  Mountain  &  Southern  Railway  Company  to  re- 

R.  612,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  612  (employee  riding  home 
after  days  work  on  certain  kind  of  ticket);  Wilkes  v.  Buffalo,  etc., 
Ry.  Co.  (Pa.),  23  R.  R.  R.  49,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  49 
(recently  appointed  engineer  traveling  on  locomotive  for  purpose  of 
ascertaining  character  of  the  railroad,  and  killed  in  a  derailment); 
Carswell  v.  Macon,  etc.,  R.  Co.  (Ga.),  9  R.  R.  R.  833,  32  Am.  &  Eng. 
R.  Cas.,  N.  S.,  833  (employee  riding  to  and  from  work) ;  Simmons  v. 
Oregon  R.  Co.  (Ore.),  4  R.  R.  R.  896,  27  Am.  &  Eng.  R.  Cas.,  N.  S., 
896  (employees  riding  free  when  off  duty);  Travelers'' Ins.  Co.  v. 
Austin  (Ga.),  5  R.  R.  R.  433,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  433  (pay- 
master traveling  on  business  of  his  office  was  not  a  passenger  within 
meaning  of  accident  insurance  policy);  lonnone  v.  New  York,  etc., 
R.  Co.  (R.  I.),  16  Am.  ^  Eng.  R.  Cas.,  N.  S.,  359  (employee  riding 
from  work  as  passenger) ;  Chattanooga  Rapid-Transit  Co.  v.  Venable 
(Tenn.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  768  (employee  riding  to  work 
was  a  passenger);  McNulty  v.  Pennsylvania  R.  Co.  (Pa.),  8  Am.  & 
Eng.  R.  Cas.,  N.  S.,  685;  Wright  v.  Northampton  &  H.  R.  Co.  (N. 
Car.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  151;  Whitney  v.  New  York,  etc., 
R.  Co.  (C.  C.  A.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  184  (employees 
riding  on  passes  as  passengers);  Louisville  &  N.  R.  Co.  v.  Scott  (Ky.), 
17  Am.  &  Eng.  R.  Cas.,  N.  S.,  261  (servant  riding  free  by  permission 
of  conductor) ;  extensive  note  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  121,  et 
seq. 

For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  railroad  company,  as  an  employer,  see  foot-notes 
appended  to  Kansas  City,  etc.,  Ry.  Co.  t;.  Loosley  (Kan.),  24  R.  R.  R. 
712,  47  Am.  &  Eng.  R.'Cas.,  N.  S.,  712. 

!iFor  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  servant  for  his  own  portection,  see  foot-notes  ap- 
pended to  Pittsburg,  etc.,  Ry.  Co.  v.  Lightheiser  (Ind.),  22  R.  R.  R. 
130.  45  Am  &  Eng.  R.  Cas.,  N.  S.,  130;  foot-notes  appended  to  Cin- 
cinnati, etc  Ry  Co.  V.  Hill's  Adm'r  (Ky.),  22  R.  R.  R.  52,  45  Am.  & 
^"sr.  K.  Cas.,  N.  S.,  52. 
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cover  damages  for  injuries  caused  by  alleged  negligence  of  the 
company's  servants.  He  was  employed  by  the  defendant  as  a 
section  hand  at  Hamlin,  Ark.  On  the  day  the  injury  occurred 
plaintiff's  gang  of  >yorkmen,  of  which  one  De  Shea  was  foreman, 
was  ordered  to  board  a  work  train  at  Hamlin  for  the  purpose 
of  doing  work  on  the  track  outside  of  that  section.  The  men, 
under  orders  of  the  foreman,  boarded  the  train  with  their  tools» 
and  were  carried  to  Fair  Oaks.  They  rode  in  a  box  car,  w^hich 
was  used  as  a  caboose.  It  had  a  short  seat  on  one  side  sufficient 
to  seat  two  persons  comfortably,  and  three  by  crowding,  and  a 
long  seat  on  the  other  side.  At  Fair  Oaks  there  was  a  car  off 
the  track,  and  the  plaintiff  and  his  gang  were  ordered  to  assist 
in  getting  the  car  back  on  the  track,  which  they  did.  The  de- 
railed car  was  down  on  a  spur,  and  the  caboose  of  the  work  train 
was  set  out,  and  the  relief  car  was  backed  down  to  the  derailed 
car  on  the  spur.  After  the  car  was  put  back  on  the  track  De 
Shea,  the  foreman,  ordered  the  men  to  put  their  tools  back  on 
the  train  and  get  ready  to  go,  as  they  were  to  go  further  with 
the  work  train.  They  put  their  tools  on  the  caboose  and  boarded 
it  themselves.  The  engine  and  a  portion  of  the  train  then  moved 
out  of  the  spur,  coupled  to  the  caboose,  set  it  out  on  the  main 
track  by  itself,  and  then  proceeded  to  do  some  switching.  While 
the  plaintiff  was  standing  in  the  car  another  car  was  cut  loose 
from  the  engine  and  backed  or  kicked  down  the  track,  violently 
stricking  the  caboose,  and  plaintiff  was  hurled  to  the  floor  and 
severely  injured..  Negligence  of  the  servants  of  the  defendant  is 
alleged  in  causing  or  allowing  the  car  to  run  against  the  ca- 
boose with  such  violence.  The  defendant  denied  the  allegations 
of  negligence,  and  alleged  that  plaintiff's  injury  was  caused  by  his 
own  negligence,  or  that  of  his  fellow  servants.  A  trial  before  a 
jury  resulted  in  a  verdict  in  favor  of  the  plaintiff,  awarding  dam- 
ages in  the  sum  of  $458,  and  the  defendant  appealed. 

T.  M.  Meaffy,  J.  E.  Williams,  and  S.  D.  Campbell,  for  appel- 
lant. 
Smith  &  Smith  and  /.  T,  Patterson,  for  appellee. 

McCuLLOCH,  J.  (after  stating  the  facts  as  above).  It  is  con- 
tended that  the  evidence  was  not  sufficient  to  warrant  a  verdic* 
in  favor  of  the  plaintiff,  and  that  the  court  erred  in  refusing 
to  instruct  the  jury  peremptorily  to  return  a  verdict  for  the 
defendant.  In  support  of  this  contention  it  is  ur,s;ed  that  the 
evidence  fails  to  show  any  negligence  on  the  part  of  servants  of 
the  company  or  that  if  any  negligence  is  *shown,  it  was  that  of 
plaintiff's  fellow  servant,  and  that  the  undisputed  evidence  estab- 
lishes contributory  negligence  on  the  part  of  the  plaintiff  him- 
self. There  was,  we  think,  evidence  sufficient  to  go  to  the  jury 
and  to  support  a  verdict  that  servants  of  the  company  were  guilty 
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of  negligence  in  kicking  the  car  with  such  violence  against  the 
caboose  when,  they  knew  or  ought  to  have  known  that  the  plain- 
tiff and  his  fellow  laborers  were  in  the  caboose  waiting  to  be 
transported  to  their  work.  They  were  ordered  into  the  caboose 
by  the  foreman  whose  orders  they  were  bound  to  obey,  unless 
obedience  would  subject  them  to  danger  so  obvidus  that  prudent 
men  would  not  proceed.  The  plaintiff,  by  taking  service  with 
the  company,  assumed  the  ordinary  hazards  of  his  employment, 
which  would  include  the  ordinary  risks  incident  to  riding  on 
freight  trains  when  his  duties  called  him,  but  he  did  not  assume 
the  risk  of  dangers  caused  by  the  negligence  of  the  master  or 
of  servants  of  the  company,  who  were  not  his  fellow  servants, 
in  the  legal  meaning  of  that  term.  The  evidence  was  sufficient  to 
sustain  a  finding  that  plaintiff's  injury  was  caused  by  an  un- 
necessary degree  of  force  in  kicking  the  car  against  the  caboose, 
from  which  negligence  could  be  inferred.  Pasley  z/.  St.  L.,  I.  M. 
&  S.  Ry.  Co.,  83  Ark.  22,  102  S.  W.  387.  The  negligence  was 
that  either  of  the  foreman  in  failing  to  notify  the  trainmen  that 
workmen  were  in  the  the  caboose,  or  of  the  trainmen  who  caused 
the  car  to  be  violently  kicked  against  the  caboose.  Neither  of 
these  where  fellow  servants  of  plaintiff.  Of  course  the  foreman 
was  not,  as  it  is  shown  that  he  controlled  the  actions  of  the  men. 
Members  of  the  main  crew  were  of  a  different  department,  and 
were  not  fellow  servants  with  plaintiff.  Kirby's  Digest.  §§ 
6658,  6659;  K.  C,  Ft.  S.  &  M.  R.  Co.  v,  Becker,  67  Ark.  1,  53 
S.  W.  406,  46  L.  R  A.  814,  77  Am.  St.  Rep.  78;  St.  L.,  I. 
M.  &  S.  Ry.  Co.  V,  Rickman,  65  Ark.  138,  45  S.  W.  56. 

Was  the   plaintiff   guilty   of   contributory   negligence?     This 
question  was  submitted  to  the  jury  under  proper  instruction,  and 
we  think  that  should  have  been  done  instead  of  deciding,  as  a 
matter  of  law,  that  plaintiff  was  guilty  of  negligence.    It  has  been 
often  held  that,  as  there  is  more  or  less  danger  in  riding  on 
freight  trains  on  account  of  the  jars  and  jerks  incident  to  the 
operation  of  such  trains,  it  is  negligent  for  a  passenger  to  remain 
standing  while  the  train  is  in  motion,  or  liable  to  be  put  in  mo- 
tion.   And  where  there  is  an  established  rule  of  the  company, 
notice  of  which  is  property  displayed  so  that  passengers  may  take 
warning  forbidding  such  conduct,  violation  of  the  rule  by  stand- 
ing in  the  car  for  an  unreasonable  length  of  time  constitutes  negli- 
gence per  se.     Palsey  v,  St.  L.,  I.  M.  &  So.  Ry.  Co.,  83  Ark.  22, 
102  S.  W  387;  Krumm  v.  St.  L.,  I.  M.  &  S..Ry.  Co.,  71  Ark. 
590,  76  S.  W.  1075.    It  has  never  been  held  by  this  court,  nor  do 
the  authorities   generally  establish  the  proposition,  that,  in  the 
absence  of  such  a  rule  promulgated  and  posted  by  the  company 
for  the  protection  of  passengers,  standing  in  the  car  would,  as 
a  matter  of  law,  constitute  negligence,  unless  the  circumstances 
were  of  such    a.  nature  as  to  render  it  obviously  dangerous  to 
stand. 
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It  IS  the  violation  of  the  rule  made  for  the  protection 
of  the  passenger  which  is  usually  held,  as  a  matter 
of  law,  to  constitute  negligence.  Otherwise  the  act  of  standing 
in  the  car  is  a  question  for  the  determination  of  the  jury  whether 
o^  not,  under  the  circumstances  of  the  case,  it  constituted  negli- 
gence. "The  question  of  contributory  negligence,"  says  Mr. 
Hutchinson,  "of  the  passenger  by  freight  train  most  frequently 
arises  perhaps  in  those  cases  when  an  injury  has  been  received 
by  the  passenger  while  standing  within  the  car.  To  do  so  un- 
necessarily will  bar  the  passenger  from  the  right  to  a  recovery, 
if  an  injury  is  received  which,  but  for  such  conduct,  would  not 
have  happened.  But  this  does  not  mean  that  it  is  negligence  per 
se  to  ride  standing  in  a  freight  car,  for  the  circumstances  often 
arise  in  which  the  passenger  may  be  justified  in  so  doing.  Each 
case  must  therefore  be  judged  on  its  own  particular  facts.  3 
Hutchinson  on  Cari-iers,  §  1217.  The  plaintiff  was  not  a  pas- 
senger, within  tfie  common  meaning  of  the  term,  but  the  defen- 
dant owed  him  the  duty  of  exercising  ordinary  care  for  his  pro- 
tection, and,  in  testing  the  question  of  his  care  and  prudence  for 
his  own  safety,  the  same  rules  apply  as  if  he  was  a  passenger. 
He  was  bound  to  exercise  such  care  as  a  person  of  ordinary 
prudence  would,  acting  under  like  circumstances. 

Now,  aside  from  the  question  of  there  being  no  express  rule 
of  the  company  forbidding  him  from  remaining  standing  in  the 
car,  the  evidence  shows,  or  tends  to  show,  that  it  was  not  con- 
venient for  him  to  occupy  any  other  position.  There  was  no 
place  for  him  to  sit  down.  The  long  seat  on  one  side  of  the  car 
had  lumber  piled  up  on  it  so  that  it  could  not  be  used  as  a  seat ; 
and  the  short  seat  on  the  other  side  was  filled  with  other  occupants. 
At  least  he  could  not  find  space  to  sit  down  without  crowding 
the  other  occupants.  Under  these  circumstances  it  cannot  be 
said  as  a  matter  of  law  that  he  was  guilty  of  negligence  in  stand- 
ing up. 

These  questions  were  submitted  to  the  jury  under  proper  in- 
structions. No  error  is  found  in  the  instructions  given,  nor  in 
the  refusal  to  give  instructions  requested  by  defendant.  The 
substance  of  most  of  the  refused  instructions  was  fully  covered 
by  those  given  by  the  court. 

The  following  two  instructions  were  refused  : 

"(7)  To  entitle  plaintiff  to  recover,  it  is  not  enough  merely  to 
show  that  the  injury  was  caused  by  negligence  of  the  employees 
of  the  defendant  railway  company:  but  the  plaintiff  must  go 
further  and  show  that  the  employees  who  kicked  or  dropped  the 
car  against  the  caboose  in  which  plaintiff  was  had  actual  knowl- 
edge that  plaintiff  was  in  the  caboose,  and  that  his  injury  would 
be  the  natural  or  probal)le  consdquence  of  the  kicking  of  the 
said  car  a.s:ainst  such  caboose." 

"(10)    The  defendant,  its  conductor,  engineer,  and  other  em- 
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ployees  controlling  the  switching  and  the  movements  of  the  train 
in  question,  had  the  right  to  rely  upon  the  presumption  that  no 
persons  were  in  the  caboose  in  any  position  of  danger,  and  that 
all  employees  had  notice  of  the  work  being  done,  and  that  no  one 
would  be  in  such  caboose  in  a  position  of  danger  until  notifica- 
tion from  the  conductor  or  some  one  of  the  train  crew  hav- 
ing authority  to  give  such  notice  that  the  train  in  question  was 
about  to  depart  from  Fair  Oaks/' 

They  were  properly  refused.  The  plaintiff  went  into  the  ca- 
boose upon  the  direction  of  his  superior.  He  was  rightfully  there, 
and  was  entitled  to  the  exercise  of  ordinary  care  for  his  protec- 
tion. His  employer  could  not  put  him  in  a  place  or  danger  and 
ignore  his  presence  there.  It  owed  him  the  duty  of  protection, 
and  could  not  escape  liability  on  account  of  failure  to  perform  that 
duty  merely  by  showing  that  the  particular  servants  whose  act 
caused  the  injury  did  not  know  of  his  presence. 

Judgment  affirmed. 


Day  v.  Louisiana  Western  R.  Co. 

(Supreme   Court  of   Louisiana,    March   30,  1908.    Rehearing    Denied 

April  27,  1908.) 

[46  So.  Rep.  203.] 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence.'*' 
— Where  the  servant  undertakes  to  discharge  the  duty  for  which  he 
is  employed  in  a  manner  more  hazardous  than  that  contemplated  or 
required,  he  assumes  the  risk,  and  there  can  be  no  recovery  of  dam- 
ages for  injury  resulting  therefrom.  Thus,  where  a  railroad  switch- 
man is  warned,  by  a  rule  of  the  company  employing  him  and  by 
special  admonition,  not  to  attempt  to  uncouple  moving  cars,  and, 
whilst  between  two  cars  for  the  purpose  of  uncoupling  them,  signals 
the  engineer  to  move,  he  assumes  the  resulting  risk  of  such  move- 
ment.   Nor  does  it  affect  the  question  that  his  failure  to  get  out  in 

*For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  an  -employee  to  attempt  to  do  his  work 
by  a  more  dangerous  method  than  another  he  might  use,  see  foot- 
notes appended  to  Southern  Ry.  Co.  v.  McGowan  (Ala.),  25  R.  R.  R. 
353,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  353. 

For  the  authorities  in  this  series  on  the  subject  of  contributory 
negHgence  and  assumption  of  risks  where  employees  fail  to  comply 
with  the  master's  rules,  regulations,  or  orders,  see  foot-notes'  appended 
to  Xashville,  etc.,  Ry.  v.  Hayes  (Tenn.),  26  R.  R.  R.  387,  49  Am.  & 
Kng.  R.  Cas.,  N.  S.,  387;  foot-notes  appended  to  Snellen  v.  Kansas 
City  S,  Ry.  Co.  (Ark.),  25  R.  R.  R.  110,  "48  Am.  &  Eng.  R.  Cas.,  N.  S., 
HO;  foot-notes  appended  to  Huggins^^  Southern  Ry.  Co.  (Ala.),  24  R. 
R.  R.  518,  47  Am.    &  Eng.  R.  Cas.,  N.  S.,  518. 

For  the  authorities   in  this  series  on  the  question,  what  is,  and  is 
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time  to  save  himself  is  caused  by  his  getting  his  foot  wedged  between 
the  guard  and  the  track  rails;  for,  though  it  should  be  conceded  that 
the  company  was  negligent  in  failing  to  block  the  space  between  the 
two  rails,  the  danger  resulting  therefrom  would  not  have  affected  the 
switchman  if  he  had  been  discharging  his  duty  in  the  manner  con- 
templated by  his  employment. 

Same — Negligence  of  Fellow  Servantf — Where  a  locomotive  en- 
gineer and  a  switchman  are  members  of  a  switching  crew  operating 
in  a  railroad  yard,  the  movements  of  the  switch  engine  being  directed 
by  the  signals  of  the  switchman,  the  two  are  fellow  servants,  and 
there  can  be  no  recovery  of  damages  for  injuries  resulting  to  the 
switchman  from  the  negligence  of  the  engineer,  unless  it  be  alleged 
and  proved  that  the  latter  was  incompetent  or  negligent  to  the  knowl- 
edge of  the  common  employer,  or  such  knowledge  can  fairly  be  im- 
puted to  the  common  employer. 

(Sullabus  by  the  court.) 

Appeal  from  Fifteenth  Judicial  District  Court,  Parish  of  Cal- 
casieu; Edmund  Dennis  Miller,  Judge. 

Action  by  Annie  Day,  individually  and  as  natural  tutrix, 
against  the  Louisiana  Western  Railroad  Company.  Judgment  for 
plaintiff^  and  defendant  appeals.     Reversed. 

Denegre  &  Bhir  and  Pujo,  Moss  &  Sugar,  for  appellant. 
Paul  Ambrose  Smnpayrac,  for  appellee. 

Statement  of  the  Case. 

Monroe,  J.  This  case  comes  upon  appeal  from  a  verdict  and 
judgment  awarding  damages  for  the  death  of  plaintiff's  husband, 

not,  contributory  negligence  of  employees  engaged  in  coupling  or  un- 
coupling cars,  see  foot-notes  appended  to  Choctaw,  O.  &  G.  R.  Co.  v. 
Thompson  (Ark.),  26  R.  R.  R.  417,  49  Am.  &  Eng.  R.  Cas..  N.  S., 
417;  foot-notes  appended  to  Huggins  v.  Southern  Ry.  Co.  (Ala.),  24 
R.  R.  R.  518,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  518;  foot-notes  appended 
to  Taggart  v.  Republic  Iron  &  Steel  Co.  (C.  C.  A.),  22  R.  R.  R.  511, 
45  Am.   &  Eng.  R.  Cas.,  N.  S.,  511. 

tFor  the  authorities  in  this  series  on  the  question  whether  a  loco- 
motive engineer  is  the  fellow  servant  of  the  other  members  of  his 
train  crew,  see  foot-notes  appended  to  Huggins  v.  Southern  Ry.  Co. 
(Ala.),  24  R.  R.  R.  518,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  518;  foot-notes 
appended  to  Illinois  Cent.  R.  Co.  v.  Quirey  (Ky.),  20  R.  R.  R.  162, 
43  Am.  &  Eng.  R.  Cas.,  N.  S.,  162. 

For  the  authorities  in  this  series  on  the  question  whether  an  em- 
ployee assumes  the  risks  from  the  neglii?ence  of  his  fellow  servants, 
see  foot-notes  appended  to  Spangler  v.  Baltimore  &  O.  R.  Co.  (Pa.), 
19  R.  R.  R.  687,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  687;  Tennessee,  etc., 
R.  Co.  V.  Bridges  (Ala.),  19  R.  R.  R.  688,  42  Am.  &  Eng.  R.  Cas.,  N. 
v5.,   688. 

As  to  whether  an  employee  assumes  the  risks  from  the  incompe- 
tency of  a  fellow  servant,  see  foot-notes  appended  to  Southern   Pac. 
Co.  V.  Hetzer  (C.  C.  A.),  17  R.  R.  R.  724,  40  Am.  &  Eng.  R.  Cas.,  N." 
S.,  724;  foot-notes  appended  to  Hull  v.  Northern  Pac.   Ry.  Co.   (C 
C.  A.),  16  R.  R.  R.  265,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  265. 
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the  father  of  her  minor  children,  resulting  from  the  supposed 
negligence  of  the  defendant,  by  whom  the  deceased  was  em- 
ployed as  a  switchman ;  the  facts  being  as  follows : 

The  deceased  had  been  in  defendant's  employ  as  an  inspector 
in  its  yard  at  Lake  Charles  for  some  18  months,  and  was  then 
assigned  to  duty  as  a  switchman,  and  worked  in  that  capacity  for 
about  2  months,  when  he  met  with  the  accident  from  which  the 
suit  arises. 

It  appears  that  on  January  22,  1906,  between  8:30  and  5 
oyock  p.  m.,  he  was  engaged  in  switching  cars,  with  a  crew  of 
five  men,  consisting,  besides  himself,  of  another  switchman,  a 
foreman,  an  engineer,  and  a  fireman.  There  were  four  freight 
cars  in  front  of  the  engine,  and  with  a  view  of  leaving  the  two 
end  cars  upon  a  side  track  the  train  had  been  brought  into  such 
a  position  that  the  engine  and  the  two  cars  nearer  to  it  were 
practically  on  the  main,  track,  whilst  the  other  two  cars  were  on 
the  side  track,  but  not  quite  clear  of  the  main  track ;  the  point 
of  junction,  of  coupling,  between  the  two  middle  cars  of  the  train 
being  just  about  over  the  frog  of  the  switch,  so  that  a  light  push, 
or  "kick,"  from  the  engine  was  necessary  to  clear  the  two  first 
mentioned  of  the  main  track.  In  that  situation  Day  (the  de- 
ceased) went  between  the  cars  for  the  purpose  of  uncoupling 
them,  and,  as  the  required  kick  was  given,  getting  his  left  foot 
wedged  between  the  guard  and  track  rails,  had  his  leg  cut  oflf 
below  the  knee,  from  which  injury  he  died  the  next  morning.  It 
is  undisputed  that,  so  far  as  its  movements  were  concerned,  the 
train  was  at  that  time  entirely  under  his  control,  and  the  ex- 
planation given  by  the  engineer,  who  alone  can  be  said  to  have 
seen  the  accident,  is  that  the  train  had  come  to  a  "dead  stop" ; 
that  Day  went  between  the  cars;  that  he  then  gave  the  "kick 
signal,"  which  meant  that  the  engine  was  to  move  forward  with 
sufficient  force  to  clear  the  two  end  cars  (which  were  supposed 
to  have  been  by  that  time  uncoupled)  of  the  main  track;  that  he 
(the  engineer)  obeyed  the  signal,  moving  the  engine  forward  un- 
til he  supposed  he  had  given  the  cars  the  required  velocity — a 
distance  to  say  54  feet — when  he  put  on  the  brakes  without 
further  signal ;  and  that  Day  then  fell  out  on  his  face,  the  cars, 
as  it  turned  out,  not  having  been  uncoupled.  It  appears  that 
the  cars  which  the  deceased  attempted  to  uncouple  were  pro- 
vided with  a  mechanical  contrivance .  by  which  they  could  be 
coupled  and  uncoupled  from  the  outside  (without  going  between 
them),  and  there  is  come  evidence  to  the  effect  that  the  contriv- 
ance was  examined  within  an  hour  after  the  accident,  and  that 
it  could  then  be  "operated."  Whether  it  could  be  operated  with 
ease  or  with  difficulty,  and  whether  the  testimony  on  the  sub- 
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ject  applies  to  both,  or  to  but  one,  of  them,  are  matters  that 
are  not  made  clear,  and  the  engineer  says: 

** We  started  to  kick  them ;  but  we  could  not  get  them  cut  off, 
for  some  cause." 

From  this  we  infer  that  the  uncoupler  did  not  work  easily,  and 
that  Day  found  it  necessary  to  go  between  the  cars  in  order  to 
perform  its  function.  It  is  shown  that  a  rule  of  the  company, 
to  which  Day's  attention  had  been  called,  warns  the  employees 
against  going  between  the  cars,  while  they  are  in  motion,  for 
the  purpose  of  coupling  or  uncoupling  them ;  that  Day  was  wear- 
ing, at  the  time  of  the  accident,  a  pair  of  rubber  boots,  and  that 
he  had  been  cautioned,  in  the  morning,  that  it  was  dangerous  for 
him  to  do  so;  that  the  space  between  thegaurd  rail  in  question 
and  the  track  rail  was  not  blocked ;  and  that  Day's  left  foot,  with 
part  of  the  leg  attached,  was  found  jammed  therein,  after  the  ac- 
cident, and  was  removed  with  the  aid  of  a  crowbar.  It  is  further 
shown  that  Day  was  permitted  to  lie  upon  the  ground  for  30  or 
40  minutes  after  the  accident,  that  it  was  cold  and  damp,  and 
that  his  chances  of  recovery  were  not  thereby  improved;  but, 
whilst  this  may  have  been  injudicious,  we  are  satisfied  that 
there  was  no  deliberate  inhumanity — those  who  were  about  him, 
and  there  were  many,  acting  according  to  their  lights  and  for 
what  they  believed  to  be  the  best,  or  in  ignorance  as  to  what 
should  be  done.  The  engineer  is  shown,  to  have  been  in  defend- 
ant's employ  since  1889,  and  to  have  been  an  engineer  for  nearly 
12  years,  and  there  is  no  suggestion  that  he  had  ever  been  found 
careless  or  incompetent. 

Opinion. 

If  the  engineer  saw  Day  go  between  the  cars,  it  is  inconceivable 
that  he  should  have  started  the  train,  unless  he  believed  that  he 
(Day)  had  signaled  him  to  do  so;  and,  upon  a  first  impression, 
it  seems  inconceivable  that  Day  should  have  given  the  signal- 
whilst  he  was  between  the  cars.  The  engineer  is,  however,  posi- 
tive in  his  statement  that  Day  gave  him  the  "kick  signal,"  and 
there  is  absolutely  nothing  in  the  record,  save  the  peculiar  cir- 
cumstances that  have  been  stated,  tq  cast  a  doubt  on  his  veracity. 
His  testimony,  it  is  true,  is  not  as  clear  in  some  particulars  as  it 
might  have  been,  if  he  had  been  more  exhaustively  examined  but, 
considering  his  statement  that  Day  could  tiot  get  the  cars  cut  off 
(or  uncoupled  "for  some  cause,"  in  connection  with  his  testimony 
as  to  the  giving  of  the  signal,  our  conclusion  is  that  Day,  being  an 
active  man,  and  finding  that  the  coupling  was  jammed,  and  would 
probably  remain  so  while  the  cars  were  at  rest,  decided  to  have 
the  cars  put  in  motion,  to  uncouple  them  the  moment  their  posi- 
tion should  be  changed,  and  to  take  the  risk  of  then  getting  out, 
and  hence  that,  with  his  left  foot  on  the  rail,  he  gave  the  signal, 
but,  that,  before  he  could  accomplish  his  further  purpose,  his  foot, 
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with  the  rubber  boot  on  it,  had  slipped  and  became  wedged  be- 
tween the  two  rails,  and  he  was  run  over.'  Even,  however,  were 
we  satisfied  that  the  engineer  was  at  fault,  it  would  not  follow 
that  the  defendant  should  be  held  liable,  on  that  account,  for  the 
damages  claimed.     This  court  has  heretofore  said: 

"Whilst  the  doctrine  of  the  nonliability  of  the  master  for  in- 
juries sustained  by  a  servant  in  his  employ,  through  the  incom- 
petency or  negligence  of  another  servant  employed  by  him,  has 
not  been  recognized  in  this  state  as  including  certain  classes  of 
cases  to  which  it  has  been  applied  by  the  English  and  by  some 
American  courts,  the  case  stated  in  the  petition — i.  e.,  an  ordi- 
nary' case  of  a  brakeman,  injured  through  the  fault  of  an  engineer, 
when  both  are  engaged  in  handling  the  same  train,  in  the  service 
of  the  same  employer — is  one  to  which,  under  our  jurispru- 
dence, as  well  as  the  jurisprudence  elsewhere,  that  doctrine  is 
properly  applicable.  Hubgh  v.  N.  O.  &  C.  R.  Co.,  6  La.  Ann. 
495,  54  Am.  Dec.  565;  Satterly  v,  Morgan,  35  La.  Ann.  1166; 
Towns  V.  Railroad  Co.,  Z7  La.  Ann.  630,  55  Am.  Rep.  508;  Wallis 
V.  Railroad  Co.,  38  La.  Ann.  160 ;  Dandie  v.  Railroad  Co.,  42  La. 
Ann.  689,  7  South.  792.  Stating  the  doctrine  thus  referred  to 
more  specifically,  for  the  purposes  of  the  instant  case,  it  is  that 
an  engineer  and  brakeman,  employed  by  the  same  master  and 
engaged  in -handling  the  same  train,  are  fellow  servants,  each  of 
whom,  by  virtue  of  his  acceptance  of  such  service,  assumes  the 
risk  resulting  from  the  incompetency  or  negligence  of  the  other, 
and  acquits  the  master  of  liability  for  injury  which  he  may  sus- 
tain thereby,  provided  the  master  has  not  employed  or  retained 
the  incompetent  or  negligent  one,  knowing  him  to  be  incompetent 
or  negligent,  or  when,  by  the  exercise  of  reasonable  care,  he 
might  have  informed  himself  of  such  unfitness.'*  Bell  v.  Globe 
Lumber  Company,  107  La.  731,  7i2,  31  South.  994. 

We  are  not  now  disposed  to  go  beyond  the  position  thus  stated, 
Tior  yet  to  recede  from  it ;  and  we  are  of  opinion  that  plaint iflP 
could  in  no  event  recover  upon  the  ground  of  the  negligence  of 
defendant's  engineer,  since  the  relations  between  the  deceased 
and  the  engineer  cannot,  on  principle,  be  distinguished  from  those 
which  subsist  between  a  brakeman  and  an  engineer,  and  it  is  not 
alleged  or  shown  that  the  engineer,  in  this  instance,  was  incompe- 
tent or  negligent,  or  that  defendant  was  at  fault  .in  employing  or 
retaining  him.  L^pon  the  other  hand,  assuming  the  conclusion 
reached  by  us  as  to  the  facts  to  be  correct,  there  can  be  no  re- 
covery on  the  ground  of  the  alleged  negligence  of  the  defendant 
in  failing  to  block  the  space  between  the  guard  and  the  track 
rails,  since  that  failure,  if  it  should  be  regarded  as  negligence, 
would  not  have  aflPected  the  safety  of  the  deceased,  if  he  had 
l>?en  discharging  his  duty  as  a  switchman  in  the  manner  contem- 
plated by  his  employment.  It  was  he,  and  not  the  defendant, 
who  assumed  the  extraordinary  risk  resulting  from  his  undertak- 
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ing  to  remain  between  the  cars  while  they  were  in  motion,  and 
so  uncouple  them — a  risk  which  he  was  not  required  to  take,  and 
was  not  justified  in  taking,  no  matter  what  may  have  been  the  con- 
dition of  the  uncoupling  contrivance. 

The  views  thus  expressed  render  unnecessary  the  considration 
of  other,  points  relied  on  by  the  defendant. 

For  the  reasons  assigned,  it  is  adjudged  and  decreed  that  the 
judgment  appealed  from  be  annulled,  avoided,  and  reversed,  and 
that  plaintiff's  demand  be  rejected,  and  this  suit  dismissed,  at 
her  cost  in  both  courts. 


Graham  v.  Detroit,  G.  H.  &  M.  Ry.  Co. 

(Supreme  Court  of  Michigan,  March  31,  1908.) 
[115  N.  W.  Rep.  993.] 

Master  and  Servant — Personal  Injuries — Railroads — Sufficiency  of 
Evidence. — In  an  action  for  the  death  of  a  railroad  employee  on  a  re- 
pair train,  which,  while  being  used  in  repairing  breaks  and  washouts 
on  the  road,  ran  into  a  washout,  evidence  considered,  and  held  insuf- 
ficient to  support  a  finding  by  the  jury  that  the  defendant  railroad 
company  had  failed  to  send  a  message  properly  directed  to  the  con- 
ductor and  brakeman  of  the  train  to  the  station  agent  where  the  train 
was  flagged,  acquainting  them  with  the  specific  places  where  wash- 
outs had  occurred. 

Same — Duty  of  Master — ^Warning  of  Dangers.'*' — Where  a  work 
train  is  sent  out  to  repair  a  road  rendered  unsafe  by  a  storm  before 
the  storm  had  spent  its  force,  it  is  the  duty  of  the  railroad  company 
to  minimize  the  danger  of  the  employees  on  the  train  by  sending  a 
message  properly  addressed  to  the  managers  of  the  train,  acquainting 
them  with  the  specific  washouts  and  defects  in  the  road  over  which 
they  will  travel. 

Same — Delegation  of  Duty.f — Where  a  railroad  employee  under- 
takes to  perform  services  in  the,  repair  of  a  road  destroyed  by  a  storm 
at  a  time  when  the  storm  has  not  yet  spent  itself,  knowing  the  dan- 
gerous character  of  the  work,  the  duty  resting  on  the  master  to 
acquaint  the  mployee  of  the  specific  watshouts  on  the  road  is  not  an 
absolute  nondelegable  duty,  and,  if  a  message  is  sent  so  acquaint- 
ing the  managers  of  the   train  with   the  specific   washouts,   the  fact 


♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  the 
master  to  warn  and  instruct  his  employees,  see  first  foot-note  ap- 
pended to  Northern  Ala.  Ry.  Co.  v.  Key  (Ala.),  25  R.  R.  R.  365,  48 
Am.  &  Kng.  R.  Cas..  N.  S.,  365;  foot-notes  appended  to  Louisiana  &  A. 
Ry.  Co.  V.  Miles  TArk.),  25  R.  R.  R.  475,  48  Am.  &  Eng.  R.  Cas.,  N. 
S.,  475;  Bollington  z\  Louisville  &  N.  R.  Co.  (Ky.),  25  R.  R.  R.  350, 
48  Am.  &  Eng.  R.  Cns.,  N.  S.,  350;  Savage  v.  Rhode  Island  Co.  (R.  L)^ 
25  R.  R.  R.  206,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  206. 

tFor  the  authorities  in  this  series  on  the  question  what  are,  and  are 
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that  the  purpose  of  the  message  is  defeated  by  the  negligence  of  the 
station  agent  receiving  the  message,  which  could  not  have  been  pre- 
vented or  discovered  by  the  master,  does  not  render  the  master  liable 
for  the  death  of  the  employee  caused  by  the  train  running  into  a 
Ha?hout. 
Carpenter  and  Grant,  JJ.,  disseifting  in  part. 

Error  to  Circuit  Court,  Clinton  County;  Kelly  S.  Searl, 
Judge. 

Action  by  Rose  E.  Graham,  administratrix,  against  the  Detroit, 
Grand  Haven  &  Milwaukee  Railway  Company  for  the  death  of 
plaintiff's  intestate.  From  a  judgment  for  plaintiff,  and  from  the 
refusal  of  motions  for  new  trial,  defendant  brings  error.  Re- 
versed, and  new  trial  ordered. 

So  much  damage  was  done  to  defendant's  roadbed  at  points 
west  of  Owosso  by  a  severe  rainstorm  that  on  June  6,  1905,  all 
trains  over  the  division  were  annulled.  Information  of  the  con- 
dition of  the  road  was  reported  by  wire  to  Durand,  the  head- 
quarters of  the  division,  to  the  train  master,  H.  W.  Matthews, 
and  included  a  report  made  by  section  men  that  at  Lost  Creek,  or 
mile  post  111,  about  two  miles  east  of  Pewamo,  where  there  was 
a  culvert  with  a  stone  arch,  35  feet  of  the  roadbed  was  washed 
out.  On  the  morning  of  June  6th  a  train  loaded  with  tools,  ma- 
terials, and  a  force  of  men,  with  a  boarding  car  and  a  pile  driver, 
some  25  cars  in  all,  was  dispatched  fornl  Durand,  leaving  that 
place  during  the  forenoon  of  June  6th.  The  conductor  of  the 
train  was  S.  J.  Wallace,  the  engineer,  William  Everett.  George 
J.  Bishop,  master  of  bridges  and  buildings  for  the  defendant's 
system,  was  also  on  the  train,  and  was  the  superior  officer  or 
agent  of  defendant,  in  charge  of  the  repairs  to  be  made.  Plain- 
tiff's intestate,  Justin  E.  Graham,  had  been  for  some  time  fore- 
man of  one  of  defendant's  bridge  and  building  crews.  He  and 
his  men,  with  others  picked  up  at  various  stations  to  the  number 
finally  of  about  50,  made  up  the  crew.  This  train  left  Durand 
with  the  following,  order :  "Order  No.  109.  Engine  1104  will 
run  extra  Durand  to  Pewamo."  The  stations  on  defendant's 
road  from  Durand  westward,  so  far  as  it  is  necessary  to  name 
them,  are  Vernon,  Corunna,  Owosso,  Ovid,  St.  Johns,  Fowler, 

not,  the  duties  which  a  railroad  cannot  delegate  so  as  to  escape  lia- 
bility as  an  employer,  see  foot-notes  appended  to  Morrison  v.  San 
Pedro,  etc.,  R.  Co.  (Utah.),  22  R.  R.  R.  690,  45  Am.  &  Eng.  Cas.,  N. 
S.,  690;  Neagle  v.  Syracuse,  etc.,  R.  Co.  (N.  Y.),  22  R.  R.  R.  89,  45 
Am.  &  Eng.  R.  Cas.,  N.  S.,  89;  foot-notes  appended  to  Cincinnati, 
etc.,  Ry.  Co.  V.  Hiirs  Adm'r  (Ky.),  22  R.  R.  R.  52,  45  Am.  &  Eng. 
R.  Cas.,  N.  S.,  52;  Missfssippi  Cent.  R.  Co.  z'.  Hardy  (Miss.),  21  R.  R. 
R-  1,  44  Am.  &  Eng.  R.  Cas..  N.  S.,  1;  second  foot-note  appended  to 
McLean  v.  Pere  Marquette  R.  Co.  TMich.),  13  R.  R.  R.  544,  36^  Am.  & 
Eng.  R.  Cas.,  N.  S.,  544,  where  all  those  preceding  it  are  collected. 
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Pewamo,  in  the  order  here  given.  A  stop  was  made  between 
Durand  and  Vernon  to  examine  a  culvert.  At  Corunna  the  train 
was  stopped ;  the  order  board  being  against  it.  It  is  the  claim  of 
defendant  that  a  certain  telegram  had  been  sent,  was  awaiting 
delivery,  and  was  delivered  at  Corunna.  The  jury  in  answer  to 
special  questions  found  that  this*  message  was  not  delivered  tc^ 
the  conductor  or  engineer,  nor,  in  fact,  sent  from  Durand  to 
Corunna.  An  alleged  copy  of  the  message  was  produced,  received 
in  evidence,  and  reads:  "From  Durand,  June  6th,  1905.  To 
cond'r  &  EngV  Ext.  West  1104.  At  Corunna.  Run  slow  over 
bad  track  two  miles  east  of  Owosso.  Track  Owosso  Jet.  to 
]>urton  O.  K.  Ovid  to  St.  Johns  no  reports.  St.  Johns  three 
miles  west  slow.  Fowler  section  O.  K.  Stone  arch  bridge,  mile 
post  111,  east  of  Pewamo  gone,  35  foot  embankment.  2  miles 
west  of  Pewamo  washout  15  feet  long  and  108  feet  deep.  Cul- 
vert 2  miles  west  of  Pewamo  washout  30  feet  long  and  20  feet 
deep.  Culvert  1  mile  west  of  Muir  washed  out.  Prairie  Creek 
bridge  1-34  miles  east  of  Ionia  east  end  washed  out  30  feet  long 
and  10  feet  deep.  V/z  miles  east  of  Saranac  40  foot  washout. 
1  mile  east  of  Saranac  40  foot  washout.  J^mile  east  of  Saranac 
water  running  over  track.  Approach  to  bridge  west 
end  of  Saranac  yard  unsafe.  Bridge  over  Kopf  Creek, 
east  end  of  Lowell  yard,  gone  and  20  foot  washout.  M. 
P.  148  West  of  Lowell  225  foot  washout  three  to  five  feet  deep. 
M.  P.  146  east  of  Ada  washout  100  feet  long,  six  feet  deep.  H. 
W.  M.*'  •  The  initals  "H.  W.  M."  mean  H.  W.  Matthews.  At 
St.  Johns,  the  following  order  was  received :  "Order  No.  125. 
To  C.  &  E.  engine  1104.  Order  No.  109  is  annulled.  Engine 
1104  will  work  11 :15  a.  m.  until  7  p.  m.  between  St.  Johns  and 

Pewamo.     Issued    11:13,  11:14."     That   no  regular 

trains  were  being  run  over  the  road  the  conductor  and  engineer 
of  this  train  knew  through  various  orders  cancelling  scheduled 
trains,  and  all  of  the  men  by  the  very  fact  that  such  trains  were 
not  running.  At  St.  Johns,  by  direction  of  Mr.  Bishop,  the  pile 
driver  which  had  been  in  the  train  was  put  ahead  of  the  locomotive, 
and  conductor  Wallace  took  a  position  on  the  running  board  on 
the  front  of  the  pile  driver,  stationing  a  brakeman  on  the  roof 
of  the  cab  of  the  pile  driver,  both  for  a  lookout  and  for  the  pur- 
pose of  insuring  the  attention  of  the  engineer  to  any  signals  which 
should  be  given  by  Wallace.  As  a  reason  for  taking  this  posi- 
tion, the  conductor,  who  was  a  witness,  said:  "I  placed  myself 
there  so  that  I  could  find  a  flag  or  anything  on  the  track  that 
didn't  look  right — I  could  give  the  signal  to  stop."  A  short  dis- 
tance west  of  St.  Johns  a  culvert  was  repaired.  Two  miles  fur- 
ther west  the  train  was  flagged  by  a  sectionman,  and  another 
washout  repaired.  This  was  comi)letcd  between  4  and  4:30 
oVlock.  Just  east  of  Fowler  a  culvert  was  examined.  The  run 
through  Fowler  was  made,  without  stopping,  at  4 :36  p.  jn.    From 
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this  station  to  mile  post  110  there  is  an  upgrade,  from  thence 
west  a  heavy  downgrade,  extending  to  or  near  mile  post  IIL 
The  washout  at  post  111  was  not  discovered  by  Wallace  until 
the  train  was  near  it.     The  rails  and  ties,  though  sagging,  were 
in  place.    The  train  was  not  stopped  until  the  pile  driver  and  per- 
haps the  locomotive  or  a  part  of  it  were  upon  the  defective  por- 
tion, and  the  result  was  that,  although  the  signal  of  Wallace  to 
stop  was  obeyed,  the  pile  driver,  its  tender,  the  locomotive,  and 
tender,  and  three  or  four  cars  of  material  were  precipitated  into 
the  excavation.     Mr.  Graham,  with  a  number  of  the  men,  was 
riding  on  the  pile  driver  and  was  killed,  as  also  the  engineer, 
Everett.    No  signals  had  been  placed  to  indicate  danger.    George 
J.  Bishop,  the  master  of  bridges  and  buildings,  was  not  a  witness 
at  the  trial,  and  the  record  discloses  no  reason  for  his  absence. 
The  testimony  of  the  station  agent  is  that,  when  he  went  with  the 
message  to  the  locomotive.  Bishop  was  standing  in  the  gangway ; 
that  he  handed  the  message  to  him,  telling  him  what  it  was ;  and 
that  he  saw  Bishop  give  it  to  the  engineer.     The  conductor  of 
the  train  testified  that  he  had  not  seen  the  message,  and  had  no 
knowledge  of  particular  defects  in  the  road.    It  is  alleged  in  the 
declaration  that  the  engineer  and  conductor  of  the  train  were  ig- 
norant of  the  existence  of  the  washout  at  mile  post  111 ;  that  de- 
fendant did  know  about  it ;  that*  it  was  the  duty  of  defendant  to 
notify  the  conductor  and  engineer  of  the  danger ;  and .  that  in 
undertaking  to  transport  plaintiflf*s  intestate  over  its  road  without 
imparting  this  knowledge  to  them,  or  causing  signals  of  danger 
to  be  displayed,  instead  of  doing  which  it  gave  them  the  orders 
hereinabove  referred  to,  there  was  a  breach  of  duty  to  which  the 
catastrophe  may  be  directly  referred.    In  the  second  count  of  the 
declaration  the  duty  to  notify  the  conductor,  engineer,  and  plain- 
tiff's intestate  of  the  condition  of  the  track  is  averred,  and  it  is 
charged  that  plaintiff's  intestate  was,  in  consequence  of  the  breach 
of  this  duty,  subjected  and  exposed  to  an  unusual  and  extraordi- 
nary risk,  of  which  he  had  no  notice  or  knowledge.    Among  other 
things  the  trial  court  said  to  the  jury:    "But  if  you  find  that  this 
niessage  was  not  received  by  the  engineer,  and  that  neither  he 
nor  the  conductor  in  charge  of  said  train  had  any  knowledge  of 
the  existence  of  this  washout  until  they  saw  it,  when  it  was  too 
late  to  avoid  the  accident,  then  in  that  case  the  plaintiff  would  be 
entitled  to  recover,  providing  you  find  that  Graham  did  not  as- 
sume the  risk  and  did  not  have  notice  of  the*  washout,  and  this 
would  be  so  even  though  you  find  that  the  message  was  actually 
sent  by  the  dispatcher  to  Corunna,  and  even  if  ygu  find  that  it 
was  actually  delivered  to  Bishop.    *    *    *    The  agent  at  Corunna 
who  received  this  message,  if  you  find  one  was  received  by  him, 
was  not  a  fellow  servant  of  Graham,  because  it  was  an  absolute 
aity  resting  upon  defendant  to  ^ive  notice  of  this  washout,  whic'i 
^^  could  net  delegate  to  one  of  its  agents  so  as  to  make  him  a 
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fellow  servant,  in  performing  that  duty,  providing  you  find  that 
the  washout  was  an  unusual  or  extraordinary  condition."  There 
was  a  verdict  and  judgment  for  the  plaintiff,  the  result,  it  is 
claimed,  of  various  errors  of  the  trial  court.  Two  motions  for 
a  new  trial  were  made,  and  were  denied.  Counsel  for  defendant 
say  the  contention  presented  by  the  assignments  of  error  are: 
*'(1)  The  undisputed  evidence  shows  that  Exhibit  2  [the  tele- 
gram hereinbefore  set  out]  was  sent  to  Corunna,  and  that  the 
same  was  delivered  to  Engineer  Everett.  (2)  The  defendant 
company  was  not  guilty  of  any  negligence  which  caused  or  con- 
tributed to  cause  Mr.  Graham's  death,  and  the  trial  judge  should 
have  directed  a  verdict  as  requested  of  no  cause' of  action.  (3)  If 
the  stattion  agent  at  Corunna,  Mr.  Hurriphrey,  was  negligent  in 
not  delivering  this  message  to  both  the  conductor  and  engineer  of 
extra  west  1104,  yet,  this  being  the  negligence  of  a  fellow  servant, 
the  plaintiff  is  not  entitled  to  recover.  (4)  Plaintiff's  decedent, 
knowing  the  unsafe  and  defective  condition  of  defendant's  track 
on  the  morning  of  June  6th,  assumed  the  risk  of  this  accident. 
In  other  words,  the  duty  of  the  defendant  to  furnish  a  reason- 
ably safe  roadbed  for  its  employees  has  no  application  to  the  case 
at  bar.  ( 5 )  Having  received  the  order  at  St.  Johns  to  work  from 
11 :15  a.  m..  until  7:00  p.  m.  between  St.  Johns  and  Pewamo,  the 
defendant  had  performed  its  full  duty  as  to  informing  the  persons 
on  this  train  of  the  unsafe  condition  of  its  tracks.  (6)  The  neg- 
ligence of  the  section  foreman  at  Pewamo,  Michael  Eustace,  in 
failing  to  place  signals  a  sufficient  distance  east  of  the  washout 
at  111  mile  post,  as  required  by  the  company's  rules,  in  order  to 
give  warning  to  the  conductor  and  engineer  of  this  train,  was  in 
this  case  the  negligence  of  a  fellow  servant,  and  plaintiff  is  not 
entitled  to  recover." 

Argued    before    McAlvay,    C.    J.,    and    Carpenter,    Grant, 

B1.AIR,  and  OSTRANDER,  JJ. 

Harrison  Gecr,  for  appellant. 
Lyon  &  Moint,  for  appellee. 

OsTRANDER,  J.  (after  stating  the  facts  as  above).  *  Counsel  for 
plaintiff  say  in  the  brief:  "The  subsidiary  proposition  whether 
the  station  agent  at  Corunna  was  a  fellow  servant  with  Graham 
is  not  of  the  slightest  importance  on  this  record,  and  will  not  be 
discussed  by  us.  The  reason  for  so  saying  is  that,  if  the  plaintiff 
made  a  case  to  go  to  the  jury  on  the  question  whether  the  mes- 
sage *  *  *  was  in  fact  sent  and  addressed  to  the  conductor 
and  engineer,  then  the  finding  of  the  jury  in  that  respect  is  con- 
clusive, because  no  question  can  arise  of  Humphrey's  negligence 
in  failing  to  properly  deliver  something  which  he  did  not  receive. 
L'pon  the  other  hand,  if  (1)  plaintiff  did  not  make  a  case  to  go 
to  the  jury  on  whether  the  message  was  in  fact  sent,  or  if  (2)  the 
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finding  of  the  jury  that  the  message  was  not  sent  was  against  the 
weight  of  the  evidence,  then  this  court  will,  and  ought  to,  reverse 
the  judgment,  without  reference  to  the  question  whether  Hum- 
phrey and  Graham  were  fellow  servants  or  not.  In  either  event, 
whether  the  message  was  sent  or  was  not  sent,  the  question 
whether  the  Corunna  station  agent  and  Graham  were  fellow 
servants  has  absolutely  no  significance  on  this  record."  But  coun- 
sel do  insist  that  the  duty  resting  upon  defendant  to' notify  either 
plaintiff's  intestate  or  the  trainmen  of  the  known  condition  of  the 
road  was  a  positive  and  absolute  duty.  The  testimony  upon  the 
subject  of  delivery  of  the  message  to  the  trainmen  is  conflicting. 
That  a  message  containing  the  information  indicated  was  sent 
to  Corunna,  and  that  the  train  was  stopped  at  Corunna,  by  sig- 
nal, and  was  cleared,  or  released  without  receiving  orders,  is  un- 
disputed. Whether  the  message  to  deliver  which  was  the  reason 
for  stopping  the  train  was  addressed  to  the  engineer  and  con- 
ductor of  the  train  is  the  precise  question  debated  by  counsel.  Plain- 
tiff claims  that  whatever  message  was  sent  was  addressed  to 
Bishop,  and  delivered  to  Bishop,  and  remained  in  his  hands.  De- 
fendant claims  that  it  was  addressed,  as  the  copy  produced  indi- 
cates, and  that,  though  it  was  handed  to  Bishop,  it  was  by  Bishop 
given  to  the  engineer  and  read  by  him,  and  that  the  conductor  was 
told  by  the  station  agent  that  the  engineer  had  a  message  con- 
cerning washouts.  As  all  of  the  direct  testimony  introduced 
upon  the  subject  of  sending  of  the  message  properly  addressed 
and  the  receiving  of  it  at  Corunna  supports  a  conclusion  favorable 
to  the  defendant,  a  finding  that  the  message  was  not  sent  must 
rest  entirely  upon  inference.  With  the  aid  of  counsel,  we  have 
examined  the  record,  which  is  certified  as  containing  the  substance 
of  all  the  testimony,  for  the  purpose  of  discovering,  if  we  can, 
in  support  of  the  finding  of  the  jury  testimony  from  which  the 
inference  may  be  drawfi.  We  do  not  find  it  in  the  fact,  if  it  is  a 
fact,  that  the  message  was  not  delivered  by  the  station  agent  to  the 
engineer  and  conductor,  in  the  fact  that  the  original  of  the  message 
has  been  lost  or  destroyed,  in  the  fact  that  the  station  agent,  Hum- 
phrey, is  disputed  upon  material  points,  in  the  fact,  that  the  fireman 
is  disputed,  or  even  discredited,  as  a  witness,  in  the  fact  that  other 
of  defendant's  witnesses  are  disputed,  in  the  fact  that  the  message 
contained  information  of  the  condition  of  the  road  beyond  the 
ix)int  expected  to  be  reached  by  the  train  during  the  work  of  the 
day  and  to  which  a  working  trajn  order  had  been  given.  In  view 
of  the  positive  and  undisputed  testimony  of  the  making  up,  ad- 
dressing, and  sending  of  the  message,  we  cannot  find  it  in  the 
fact  that  Bishop  was  not  produced  as  a  witness  at  the  trial.  The 
testimony  relied  upon  in  support  of  the  finding  is  not  inconsistent 
with  the  testimony  regarding  its  form  and  its  transmission.  The 
principal  argument  advanced  for  plaintiff  in  support  of  her  con- 
tention is  that  the  jury  was  warranted  in  disregarding  the  testi- 
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mony  introduced  by  defendant  tending  to  prove  that  the  message 
was  delivered.  The  argument  is  unsound.  Whether  the  message 
was  sent  and  whether  it  was  delivered  are  separate  and  distinct 
questions.  Circumstances  which  justified  the  finding  that  the 
message  was  not  delivered  to  the  trainmen  did  not  justify  a  find- 
ing that  it  was  not  sent  by  the  train  dispatcher.  We  have  there- 
fore, after  a  careful  examination  of  the  record,  reached  the  con- 
clusion that  the  finding  of  the  jury  that  the  message  in  question 
was  not  sent  is  unsupported  by  evidence.  This  requires  us  to 
reverse  the  judgment  and  tcf  order  a  new  trial,  for  the  reason  that 
the  jury  should  have  been  instructed  that,  if  they  found  that  the 
train  dispatcher  at  Durand  made  proper  effort  to  acquaint  the 
trainmen  with  known  conditions  of  unsafety,  defendant  h^d  per- 
formed its  duty  in  the  premises. 

There  is  considerable  testimony  tending  to  prove  that  less  care 
is  generally  observed  to  insure  the  delivery  of  messages  than  is 
used  to  insure  delivery  of  train  orders.  Evidence  of  delivery  of 
train  orders  is  secured  at  the  central  or  directing  office  before 
trains  are  cleared.    Such  orders  are,  in  effect,  receipted  for  by  the 
trainmen  or  by  the  conductor  of  the  train.    Defendant  was  bound 
to  use  a  degree  of  care  commensurate  with  the  importance  of  the 
„  communication  and  the  purpose  for  sending  it,  not  only  in  trans- 
mitting the  message,  but  in  securing  its  delivery  to  the  proper 
persons.    But  w^e  are  not  prepared  to  hold  that  in  performing  that 
duty  it  had  not  the  right  to  rely  reasonably  upon  its  servants, 
agents,  and  means  of  communication,  or  to  use  other  means  of 
communication  if  its  own  were  defective.    We  are  referred  to  no 
case,  and  have  found  none,  precisely  in  point.    The  case  of  Mer- 
cantile Trust  Co.  V,  Railway  Co..  115  Fed.  475,  53  C.  C.  A.  207, 
ii»  in  some  respects  similar.    But  in  that  case  the  train  dispatcher 
who  possessed  the  information  did  not  act,  the  trainmen  who 
were  entitled  to  notice  were  in  the  regular  service  of  moving  one 
of  the  defendant's  trains,  and  the  danger  was  caused  by  an  extra- 
ordinary storm.    The  facts  brought  the  case  in  the  opinion  of  the 
court  within  that  class  of  cases  where  the  duty  of  informing  the 
servant  of  special  or  extraordinary  risks  connected  with  his  serv- 
ice is  held  to  be  a  primary  duty  of  the  master.     In  the  case  at 
bar  the  service  was  the  repair  of  the  road  injured  or  destroyed  by 
a  storm  which  had  not  yet  spent  its  force.     The  nature  of  the 
service  was  known  to  every  one  on  the  train.    These  facts  serve 
to  distinguish  the  cases.     The  duty  of  the  master  to  minimize 
danger  by  gfiving  notice  of  the  places  where  defects  existed  has 
been  stated.     If  in  pcrformine^  this  duty,  by  the  use  of  means 
adequate  to  impart  the  knowledge  to  the  proper  persons,  in  i)roDer 
season,  tlie  purpose  was  defeated  by  negligence  of  the  station 
a^^etit,  wliich  (hie  care  on  the  part  of  the  master  would  not  l^ave 
prevented  or  discovered,  (defendant  is  not  responsible  for  the  con- 
sequences.    We  intimated  this  principle  in  Moon  %\  Pere  Mar- 
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quette  R.  Co.,  143  Mich.  125,  135,  106  N.  W.  715,  108  N.  W.  78. 
It  requires  a  high  degree  of  care,  but  does  not  extend  so  far  as 
to  impose  a  positive  and  wholly  nondelegable  duty  upon  the 
master. 
The  judgment  is  reversed,  and  a  new  trial  granted. 

ifcAtVAY,  C.  J.,  and  Bi^air^  J.,  concur. 


Clay  v,  Chicago,  M.  &  St.  P,  Ry.  Co.  et  al. 

(Supreme  Court  of  Minnesota,  March  27,  1908.) 

[115  N.  W.  Rep.  949.] 

Master  and  Servant — Master's  Liability  for  Injuries  to  Servant — 
Safe  Place  to  Work. — While  a  railroad  company  has  a  right  to  con- 
struct its  own  road  and  to  solve  its  own  engineering  problems  in  ac- 
cordance with  its  own  views  and  to  determine  what  structures  it  will 
erect  and  at  what  places,  it  may  not,  without  liability,  thereby  violate 
rules  of  law  for  the  protection  of  passengers  and  employees. 

Same — Risks  Assumed-^Operation  of  Railroad.*** — It  is  the  duty  of 
a  railroad  company  to  place  its  structures  at  a  reasonably  safe  dis- 
tance from  its  tracks,  so  as  not  to  be  dangerous  to  brakemen  and 
other  operatives  upon  the  trains,  or  to  warn  them  of  such  dangers  if 
they  exist  Its  employees  are  not  presumed  to  assume  the  risk  of  such 
perils,  in  the  absence  of  notice.  Johnson  v.  St.  Paul,  etc.,  Ry.  Co.,  43 
Minn.  53.  44  N.  W.   884,  followed  and  applied. 

Same — Actions  for  Injuries — Question  for  Jury. — Plaintiff,  a  minor, 
with  only  t  wo  months'  experience  as  a  freight  brakeman,  during  which 
he  had 'stopped  at  a  particular  station  at  most  six  times,  was  climbing 
down  the  sidp  of  a  gondola  pursuant  to  the  orders  of  the  conductor, 
without  warning  of  danger  from  railway  structures.  He  was  struck 
by  a  platform  five  to  nine  inches  distant  from  the  side  of  the  car, 
and  injured.     It  is  held: 

(l)  That  the  following  questions  were  properly  submitted  to  the 
jury: 

Whether  the  defendant  was  guilty  of  negligence  "in  regard  to  the 
location  and  construction  of  the  freight  platform,  and  in  regard  to 
ordering  plaintiff  into  a  place  of  great  hazard  and  danger  withoiit 
warning  him  thereof,"  and  , 

Whether  plaintilT  was  guilty  o^  contributory  negligence,  or  assumed 

*Sce  foot-notes  appended  to  Southern  Ky.  Co.  v.  Carr  (C.  C.  A.), 
24  R.  R.  R.  699,  47  Am.  &  Eng.  R.  Cas.,  N.  S..  699. 

For  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  assumption  of  a  risk  by  a  railroad  employee,  see  foot-notes 
appended  to  Chicago,  etc.,  R.  Co.  v.  Heerey  (111.),  9  R.  R.  R.  26,  32 
Am.  &  Eng.  R.  Cas.,  N.  S.,  26;  Arenschicid  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  22  R.  R.  R.  41,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  41. 
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the  risk,  or  had  knowledge  or  notice  of  the  peril  to  which  he  was  ex- 
posed. 

(2)  That  the  practical  exoneration  of  the  defendant  conductor  by 
verdict  against  the   railway  company  only  did  not  serve   to   conclu- 
sively show  absence  of  negligence  on  the  part  of  the  railway  com' 
pany. 

(3)  That  no  such  violation  of  the  master's  rules  was  shown  as  to 
preclude  recovery. 

Abatement  and  Revival— Death  of  Plaintiflf  After  Verdict— Personal 
Injury  Action. — After  verdict  plaintiff  died.  His  mother,  as  ad- 
ministratrix, was  substituted  as  plaintiff.  It  is  held  that  section  4064, 
Rev.  Laws  1905,  providing  that,  after  a  verdict,  decision,  or  report  of 
a  referee  fixing  the  amount  of  damages  for  a  wrong,  such  action  shall 
not  abate  by  the  death  of  either  party,  controls,  and  that  section  4503 
does  not  apply. 

Death — Damages — Excessiveness. — The  verdict  of  $35,000  for  in- 
juries which  resulted  in  plaintiff's  death  is  held  not  to  have  been  so 
excessive  as  to  indicate  passion  or  prejudice. 

Appeal — Review — Harmless  Error. — Other  errors  considered,  and 
held  not  to  justify  granting  a  new  trial. 

(Syllabus  by  the  Ceurt.) 

Appeal  from  district  Court,  Mower  County;  Nathan  Kingsley, 
Judge. 

Action  by  Lewis  Rex  Clay  against  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  and  others.  After  verdict  the  plain- 
tiff died,  and  Ida  B.  Clay  as. his  administratrix  was  substituted. 
Judgment  for  plaintiflP,  and  the  railway  company  appeals.  Af- 
firmed. 

• 

S.  D.  Cathenvood,  Webber  &  Lees,  and  Chas^  H.  Vorman,  for 
appellant. 

Lovely  &  Dunn  and  Lafayette  French,  for  respondent. 

Jaggard,  J.  Plaintiff  was  a  head  brakeman  on  a  train  of  de- 
fendant and  appellant  railroad  company.  When  the  train  arrived 
at  the  village  of  Lyle,  which  is  a  station  on  that  line  of  road, 
orders  were  given  by  the  conductor  to  cut  off  the  engine  and  a 
coal  or  flat  car  from  the  train,  to  go  in  on  the  side  track,  to  load 
on  some  scrap  iron,  which  was  then  alongside  of  the  track,  upon 
the  flat  car,  and  to  put  the  car  back  into  the  train  for  the  purpose 
of  being  transported  to  its  destination.  The  flat  car  was  accord- 
ingly cut  oif  by  the  plaintiff.  The  engine,  with  it  coupled  thereto, 
passed  up  beyond  the  switch,  and  then  backed  down  upon  the  side 
track  until  the  engine  and  the  car  reached  a  box  which  was  stand- 
ing upon  the  tracks  at  or  in  the  vicinity  of  the  elevator  and  coal- 
house  on  the  east  side  of  the  track.  A  coupling  was  made  to  this 
box  car,  and  the  engine  and  the  two  cars  were  then  backed  down 
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to  the  pibint  south  of  the  depot  and  platform  referred  to,  where 
the  scrap  iron  was  which  was  to  be  loadetl  upon  the  flat  car.  At 
that  point  the  scrap  iron  was  loaded  onto  the  flat  car,  signals  were 
given,  and  the  engineer  moved  the  engine  forward  again  toward 
the  switch  at  the  north  end  of  the  side  track.  The  conductor  of 
the  train,  Mr.  Bennett,  stood  upon  the  box  car.  His  intention 
was,  when  the  box  car  reached  the  point  where  it  should  be  left, 
viz.,  the  point  from  which  it  had  been  removed,  that  he  would 
"spot'*  the  car.  Plaintiff  was  required  to  uncouple  the  box  car 
from  the  flat  car.  The  brake  lever,  an  appliance  which  it  became 
necessary  for  him  to  manipulate  for  the  purpose  of  making  the 
uncoupling,  was  located  at  fhe  rear  end  of  the  flat  car,  and  the 
handle  of  the  lever  was  on  the  west  side  of  that  car — perhaps  it 
is  sufficiently  accurate  to  say  about  the  southwest  corner  of  the 
car  as  it  was  then  situated.  There  was  a  ladder  and  a  stirrup, 
which  were  designed  for  the  use  of  brakemen  in  climbing  upon 
and  getting  down  from  cars  of  that  character,  and  it  appears  that 
the  plaintiff  took  a  position  upon  this  ladder  for  the  purpose*  of 
perfomiing  his  duty  in  uncoupling  the  cars,  and  when  the  car 
reached  the  platform  which  has  been  referred  to  he  received  the 
injuries,  to  recover  damages  for  which  he  has  brought  this  action. 

This  is  substantially  a  part  of  the  charge  of  the  trial  court.  It 
will  serve  to  clarify  the  record  to  amplify  this  statement.  The 
platform  in  question  was  high  enough  to  be  on  a  level  with  the 
floor  of  an  ordinary  box  car.  There  was  testimony  that  there  was 
only  one  other  high  platform  on  the  Mason  City  division,  and 
one  on  the  I.  &  M.  division.  The  car  on  which  plaintiff  was  rid- 
ing was  9.8  feet  wide ;  the  ordinary  car,  9.2  feet  wide.  The  edge 
of  the  platform  was  6  feet  from  the  center  line  of  the  house  track. 
Its  sharp  corner  projected  within  a  few  inches  of  the  ladder 
rounds  which  plaintiff  was  using.  According  to  one  witness,  the 
distance  was  5  or  6  inches.  There  is  an  abundance  of  testimony 
that  it  was  from  6  to  9J^  inches.  When  the  accident  occurred  "it 
was  in  the  nighttime — dark."  The  platform  lay  in  the  shadow  of 
an  electric  light,  which  "light  caused  it  to  be  a  dark  place  up  in 
there.  The  light  shines  out  from  the  front.  It  did  not  give  light 
to  go  beyond  the  depot  at  all.  It  is  a  dark  hole  right  in  behind  the 
buildings."  When  plaintiff  was  hurt  the  lamps  were  lighted.  The 
buildings  thus  referred  to  in  the  testimony  as  being  opposite  the 
platform  were  so  near  the  track  that  the  ordinary  car  would  pass 
within  2  feet  of  them.  There  were  other  structures  to  the  north 
and  south  of  the  platform  where  plaintiff  was  hurt. 

The  jury  was  justified  in  finding,  further,  that  the  engine,  a 
gondola,  and  a  standard  box  car  passed  down  the  side  track.  The 
intention  was  to  separate  and  leave  the  box  car  at  the  coalhouse 
beyond  the  platform.  To  accomplish  this  the  conductor's  direc- 
tions were  that  the  engineer  should  give  the  cars  a  start,  and  that 
plaintiff  should  uncouple  the  standard  from  the  gondola  while  in 
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motion  upon  a  signal  from  the  conductor.  The  conductor,  stand- 
ing on  the  box,  was  to'  "spot''  the  standard  at  the  coalhouse  with 
the  hand  brake.  The  first  time  he  gave  the  signal  for  slack,  plain- 
tiff did  not  succeed  in  making  the  uncoupling.  The  cars  were 
then  started  again.  Plaintiff  was  waiting  for  the  signal  by  the 
conductor,  and,  so  as  to  be  sure  this  time  to  catch  the  slack,  held 
onto  the  ladder  and  stood  in  the  stirrup  as  previously  described. 
He  was  not  expressly  commanded  to  assume  this  position,  but  so 
to  do  was  reasonably  in  pursuance  of  the  direction  thus  given. 
Eighteen  days  after  the  verdict  plaintiff  died.  His  mother,  as 
administratrix,  was  substituted  herein.  The  alternative  motion 
for  judgment  notwithstanding  the  verdict  or  for  a  new  trial  was 
denied.  I 

1.  The  first  question  on  the  merits  concerns  the  defendant's 
negligence.  The  trial  court  submitted  to  the  jury  two  bases  of 
negligence;  "(a)  In  regard  to  the  location  and  construction  of 
the  freight  platform;  (b)  in  regard  to  ordering  the  plaintiff  into 
a  place  of  great  hazard  and  danger  without  warning  him  of  the 
hazard  to  which  he  was  exposed  thereby." 

(a)  The  location  of  the  platform,  defendant  insists,  was  a  mat- 
ter with  which  the  jury  had  nothing  to  do,  first,  because  the  usual 
and  proper  location  of  the  platform  was,  and  is,  primarily  an 
engineering  proposition,  properly  to  be  determined  by  the  objects 
to.be  accomplished  by  its  use  and  with  just  regard  for  the  average 
safety  of  all  employees  whom  it  may  concern;  second,  because 
the  evidence  in  this  case  did  not  warrant  the  submission  to  the 
jury  of  such  a  case.  The  testimony  tended  to  show  that  this 
platform  had  a  clearance  distance  from  the  track  equal. to  that 
habitually  employed  by  defendant  and  other  companies.  Such 
clearance. distance  as  existed  here  was  greater  than  is  prescribed 
by  the  rule  promulgated  by  the  Railroad  and  Warehouse  Com- 
mission for  platforms  for  unloading  grain.  It  conformed  in  height 
to  the  requirements  of  the  statute.  Section  2708,  Gen.  St.  1894; 
section  2003,  Rev.  Laws  1905.  That  under  these  circumstances 
defendant  was  not  actionably  negligent  in  the  solution  of  its  en- 
gineering problem  we  are  referred  to  a  line  of  authorities  of  which 
Tuttle  V.  Railway  Co..  122  U.  S.  190,  7  Sup..  Ct.  1166,  30  L.  Ed. 
1114,  may  be  regarded  as  typical.  At  page  194  of  122  U.  S., 
page  1168  of  7  Sup.  Ct.  (30  L.  Ed.  1114),  Mr.  Justice  Bradley 
said :  "Although  it  appears  that  the  curve  was  a  very  sharp  one 
at  the  place  where  the  accident  happened,  we  do  not  think  that 
public  policy  requires  the  courts  to  lay  down  a  rule  of  law  to 
restrict  a  railroad  company  as  to  the  curves  it  shall  use  in  its 
freight  depots  and  yards,  where  the  safety  of  passengers  and  the 
public  is  not  involved;  much  less  that  it  should  be  left  to  the 
varying  and  imcertain  opinions  of  jurors  to  determine  such  an 
engineering  question."  See,  also,  Boyd  v.  Harris,  176  Pa.  489, 
35  Atl.  22  (cattle  chute  too  closer  to  a  side  track) ;  St.  Louis  Na- 
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tional  Stockyards  Co.  v.  Burns,  97  III.  178;  Mobile  &  Ohio  Ry.  v. 
Healy,  100  III.  App.  586,  s.  c.  109  111.  App.  531  (two  railway 
tracks  separated  by  too  narrow  a  space)  ;  Illick  v.  Ry.  Co.,  67 
Mich.  632,  35  N.  W.  708  (to  a  narrow  bridge). 

This  theory  is  plainly  not  applicable  to  the  case  at  bar.  No  jus- 
tification of  compliance  with  statutory  requirements  as  to  clear- 
ance distance  between  the  platform  and  cars  was  made  out.  No 
peculiarity  of  circumstance  removed  this  case  from  the  ordinary 
requirement  of  the  exercise  of  reasonable  care  to  provide  a  safe 
place  for  work  of  servants.  In  general,  a  railroad  has  the  right 
to  construct  its  own  road,  to  solve  its  own  engineering  problems 
in  accordance  with  its  own  views,  and,  more  specifically, 
to  determine  what  structures  it  will  erect  and  at  what 
places.  It  by  no  means  follows  that  it  may  disregard 
rules  of  law  for  the  protection  of  the  public,  passengers, 
or  employees.  If  on  a  track,  over  bridges,  and  through  tunnels, 
on  a  scale  current  in  early  railroading,  it  were  attempted  to  run 
modern  trains,  disaster  would  be  as  inevitable  as  liability  would 
be  certain.  The  fact  that  a  olatform  in  existence  for  half  a  cen- 
tury had  proven  safe  and  satisfactory  has  no  tendency  whatever 
to  show  that  it  would  be  safe  one  morhent  after  a  material  change 
had  occurred  in  conditions.  If,  in  the  case  at  bar,  the  car  had 
been  a  few  inches  wider,  and  had  chashed  into  the  platforrn  and 
injured  the  switching  crew  and  freight  handlers  on  .the  platform, 
in  the  absence  of  contributory  negligence  or  assumption  of  risk, 
a  case  of  actionable  negligence  would  have  been  clearly  made  out. 
The  proximity  of  the  platform  to  the  track  may,  as  a  matter  of 
law,  be  negligent  or  careful,  or  the  negligence  in  its  erection  may 
be  a  question  of  fact,  according  to  the  circumstances  of  each  par- 
ticular case.  This  case  involved  no  engineering  problem  of  tech- 
ical  character.  As  Judge  flammond  said  in  112  Fed.  888,  50  C. 
C.  A.  591,  approved  in  Choctaw,  etc.,  Ry.  Co.  7'.  McDade,  191  U. 
S.  (A.  67,  24  Sup.  Ct.  24,  25,  48  L.  Ed.  96:  "It  [the 
matter  of  erecting  a  waterspout  so  as  to  provide  a  safe  clearance] 
is  so  simple  a  task,  one  so  devoid  of  all  exigencies  of  expense, 
necessity,  or  convenience,  so  free  of  any  consideration  of  skill  ex- 
cept that  of  the  foot  rule  and  so  entirely  destitute  of  any  element 
of  choice  or  selection,  that  not  to  make  such  a  construction  safe 
for  the  brakemen  on  the  trains  is  a  conviction  of  negligence.'' 
And  see  4  Thomp.  Neg.  §  4315.  The  authorities  subsequently 
considered  in  connection  with  assumption  of  risk  and  contributory 
negligence  fully  sustain  this  view.  It  is  to  be  immediately  noted 
that  Tuttle  z\  Railway  Co.,  supra,  was  called  to  the  attention  of 
the  Supreme  Court  in  argument  in  Tex.  &  Pac.  Rv.  Co.  v.  Swear- 
ingen.  196  U.  S.  51,  25  Sup.  Ct.  164,  49  L.  Ed.  382.  A  con- 
elusion  consistent  with  plaintiff's  right  to  recover  here  was  none 
the  less  reached. 

fb)  Defendants  insist  that  the  hazard  to  which  he  was  exposed 
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was  ordinary.  The  distinction  between  ordinary  and  extraordi- 
nary hazards  is  familiar,  the  ideas  are  simple,  and  the  terms  self- 
explanatory.  It  would  avail  nothing  to  enlarge  upon  them  here. 
It  is  obvious  that  the  proximity  of  the  obstruction  to  the  car  would 
constitute  an  ordinary  or  an  extraordinary  hazard,  as  a  matter 
of  law  or  as  a  question  of  fact,  according  to  the  circumstances  of 
each  particular  case.  .It  would  be  stultification  to  hold  here  as  a 
matter  of  law  that  a  clearance  distance  of  only  6j^  inches  between 
the  platform  and  the  ladder  of  the  car  in  which  a  minor  em- 
ployee, without  warning,  was  riding,  pursuant  to  the  direction  of 
his  conductor,  was  an  ordinary  hazard.  The  trial  court  was  jus- 
tified in  submitting  the  matter  to  the  jury. 

2.  The  second  question  on  the  merits  is  whether  as  a  matter 
of  law  plaintiff  was  guilty  of  contributory  negligence,  or  assumed 
the  risk,  because  he  knew  or  ought  to  have  known  of  the  hazard 
of  the  platform  and  to  have  apprehended  its  danger.  There  was 
testimony,  defendant  insists,  that  plaintiff  had  frequently  been  in 
position  in  which  he  had  a  clear  and  unobstructed  view  of  that 
platform,  and  that  on  the  very  night  on  which  he  was  hurt  he 
was  *'in  position  for  observation,  and  he  could  by  use  of  his  lan- 
tern easily  have  seen  the  platform  in  question.  Plaintiff's  trip 
should  have  been  one  of  continual  and  industrious  discovery.  He 
made  it  one  of  industrious  blindness  and  indifference."  Accord- 
ingly he  should  not  be  allowed  to  recover,  even  if  his  exposed 
position  brought  him  unusually  near  the  platform.  McLeod  v. 
N.  Y.,  etc.,  Ry.,  191  Mass.  389,  77  N.  E.  715,  114  Am.  St.  Rep. 
628;  And  see  Sisco  v.  L.  &  H.  Ry.  Co.,  145  N.  Y.  296.  39  N.  E. 
958 ;  Railway  Co.  v,  Clark,  108  111.  1 13.  The  Michigan  rule  is  quite 
clear  that  "obstructions  abutting  side  tracks  are  usually  necessary 
for  the  conduct  of  railroad  business,  and  in  making  up  trains 
brakemen  and  switchmen  must  be  on  the  lookout  for  them.  When 
they  abut  on  the  main  track,  and  not  in  the  yards  where  trains 
are  usually  made  up,  servants  of  railroads  may  expect  that  such 
obstructions  will  not  be  placed  in  such '  close  proximity  to  the 
track  as  to  make  them  dangerous."  See  Pahlan  v.  Detroit,  etc., 
Ry.  Co.,  122  Mich.  232,  81  N.  W.  103 ;  Phelps  v.  Chicago,  etc., 
Ry.  Co.,  122  Mich.  171,  178,  81  N.  W.  101,  84  N.  W.  66.  Tlie 
Michigan  cases  have  been  criticised  as  involving  "a  wire-drawn 
differentiation"  (1  Labatt,  Master  &  Servant,  footnote,  p.  151), 
and  have  been  regarded  as  requiring  the  "limit  of  excessive  in- 
telligence and  caution  on  the  servant's  part"  (5  Thomp.  Neg.  § 
5561). 

The  theory  of  the  trial  court  in  submitting  both  questions  to 
the  jury  was,  however,  clearly  in  accord  with  the  opinions  of  the 
Supreme  Court  of  the  United  States.  In  Choctaw  Ry.  Co.  v. 
McDade,  191  U.  S.  64,  24  Sup.  Ct.  24,  48  L.  Ed.  96,  a  brakeman 
was  killed  as  a  result  of  being  struck  by  an  iron  spout.  Mr. 
Justice  Day  said  (at  page  68  of  191  U.  S.,  page  25  of  24  Sup. 
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Ct.  [48  L.  Ed.  96] )  :  "The  servant  has  the  right  to  assume  that 
the  master  has  used  due  diligence  to  provide  suitable  appliances 
in  the  operation  of  his  business,  and  he  does  not  assume  the  risk 
of  the  employer's  negligence  in  performing  such  duties.  The 
employee  is  not  required  to  pass  judgment  upon  the  employer's 
methods  of  transacting  his  business,  but  may  assume  that  reason- 
able care  will  be  used  in  furnishing  the  appliances  necessary  for 
its  operation.  *  *  ♦  The  charge  of  the  court  upon  the  assump- 
tion of  risk  was  more  favorable  to  the  plaintiff  in  error  than 
the  law  required,  as  it  exonerated  the  railroad  company  from  fault 
if,  in  the  exercise  of  ordinary  care,  McDade  might  have  discovered 
the  danger.  Upon  this  question  the  true  test  is,  not  in  the  exer- 
cise of  care  to  discover  dangers,  but  whether  the  defect  is 
known  or  plainly  observable  by  the  employee.  Texas  &  Pac.  Ry. 
Co.  7/.  Archibald,  170  U.  S.  665,  18  Sup.  Ct.  777.  42  L.  Ed.  1188.'' 
In  Tex.,  etc.,  Ry.  Co.  ik  Swearingen,  196  U.  S.  51,  25  Sup.  Ct. 
164,  49  L.  Ed.  382,  a  state  of  facts  curiously  similar  to  .those 
presented  on  this  appeal  was  presented.  Plaintiff,  a  switchman, 
was  injured  by  stricking  a  scale  box  alleged  to  have  been  in  dan- 
gerous proximity  to  the  switch  track  down  which  plaintiff  was 
riding  on  the  ladder  of  a  box  car.  He  was  looking  for  a  signal 
from  his  superior,  and  had  a  lantern,  substantially  as  here.  The 
tiacks  and  scale  were  "standard,"  with  a  space  of  less  than  two 
feet  for  the  movement  of  a  switchman  between  the  side  of  a 
car  and  the  scale  box.  Plaintiff  knew  the  proximity  of  the  scale 
box  to  the  switch  track,  but  did  not  closely  inspect  it  or  take 
measurements  of  the  situation.  Mr.  Justice  White  said,  inter 
alia,  "that  the  danger  of  contig^iity  of  the  scale  box  to  track 
Xo.  2  and  the  extra  hazard  resulting  to  switchmen  therefrom  was 
not  so  open  and  obvious  on  other  than  a  close  inspection  as  to 
justify  taking  from  the  jury  the  determination  of  the  question 
whether  there  had  been  an  assumption  of  the  risk.  The  plain- 
tiff was  entitled  to  assume  that  the  defendant  company  had 
used  due  care  to  provide  a  reasonably  safe  place  for  the  doing 
by  him  of  the  work  for  which  he  had  been  employed,  and,  as 
the  fact  that  the  defendant  company  might  not  have  performed 
such  duty  in  respect  to  the  scale  box  in  question  was  not  so 
patent  as  to  be  readily  observable,  the  court  could  not  declare, 
in  view  of  the  testimony  of  the  plaintiff  as  to  his  actual  want  of 
knowledge  of  the  danger,  that  he  has  assumed  the  hazard  inci- 
dent to  the  actual  situation.  *  *  *  Knowledge  of  the  in- 
creased hazard  resulting  from  the  dangerous  proximity 
of  the  scale  box  to  the  north  rail  of  track  No.  2  could,  not 
be  imputed  to  the  plaintiff  simply  because  he  was  aware  of  the 
existence  and  general  location  of  the  scale  box.  It  was  for 
the  jury  to  determine,  from  a  consideration  of  all  the  facts  and 
circumstances  in  evidence,  whether  plaintiff  had  actual  knowledge 
of  the  danger." 

29  R  R  R— 9 
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The  general  rule  throughout  the  state  accords  with  these  opin- 
ions. Many  of  them*  will  be  found  well  arranged  in  31  Am. 
&  Eng.  Ry.  Cas.  (N.  S.)  548,  note.  And  see  Louisville,  etc.,  Ry. 
V,  Hall,  115  Ky.  567,  74  S.  W.  280.  The  rule  in  this  state  accords. 
Flanders  v.  Railway  Co.,  51  Minn.  193,  53  N.  W.  544;  Johnson 
7';  Railway  Co.,  43  Minn.  53,  44  N.  W.  884;  Robel  v.  C,  M.  & 
St.  P.  Ry.,  35  Minn.  84,  27  N.  W.  305 ;  Campbell  v.  Ry.  Transfer 
Co.,  95  Minn.  375,  104  N.  W,  547.  Chief  Justice  Ryan,  in 
Dorsey  v.  P.  &  C.  Construction  Co.,  42  Wis.  583,  with  charac- 
teristic clearness  and  force  stated  the  reason  for  this 
rule:  "The  safety  of  railroad  trains  depends  largely 
upon  the  exclusive  attention  of  those  operating  them  to  the 
track  and  to  the  trains  themselves.  It  is  not  for  the  interest  of 
railroad  companies,  or  of  the  public — withT  like,  if  not  equal, 
concern  in  the  safety  of  trains — that  persons  so  employed  should 
be  charged  with  any  duty  or  necessity  to  divert  their  attention. 
And  it  appears  to  us  very  doubtful  whether  persons  operating 
railroad  trains,  and  passing  adjacent  objects  in  rapid  succession, 
with  their  attention  fixed  upon  their  duties,  ought,  without  ex- 
press proof  of  knowledge,  to  be  charged  with  notice  of  the  precise 
relation  of  such  objects  to  the  track.  And,  even  with  actual  notice 
of  the  dangerous  proximity  of  adjacent  objects,  it  may  well  be 
doubted  whether  it  would  be  reasonable  to  expect  them,  while 
engaged  in  their  duties,  to  retain  constantly  in  their  minds  an  ac- 
curate profile  of  the  route  of  their  employment  and  of  collateral 
places  and  things,  so  as  to  be  always  chargeable,  as  well  by 
night  as  by  day,  with  notice  of  the  precise  relation  of  the  train 
to  adjacent  objects.  In  the  case  of  objects  so  near  the  track  as 
to  be  possibly  dangerous,  such  a  course  might  well  divert  their 
attention  from  their  duty  on  the  train  to  their  own  safety  in  per- 
forming it."  This  view  of  the  law  accords  better  with  the  opin- 
ions of  the  Supreme  Court  of  the  United  States,  supra,  delivered 
in  1903  and  1904,  respective! v,  than  the  later  and  more  or  less 
inconsistent  decisions  of  the  Supreme  Court  of  Wisconsin.  See 
Pahlan  v.  Railway  Co.,  122  Mich..  232,  81  N.  W.  104,  and  Scid- 
more  v.  Railway  Co.,  89  Wis.  188,  61  N.  W,  765  (rendered,  re- 
spectively, in  1899  and  1894). 

The  application  of  these  principles  to  the  case  at  bar  permits 
no  doubt  that  the  instructions  of  the  trial  court  were  as  favorable 
to  the  defendants  as  could  reasonably  have  been.  The  court  fully 
and  fairly  charged  that  the  plaintiff  assumed  the  ordinary,  but  not 
the  extraordinary,  hazards  -and  risks  of  his  employment ;  that  if 
an  order  was  given,  and  the  plaintiff  had  knowledge  on  notice 
that  to  execute  the  order  would  expose  him  to  imusual  or  extra- 
ordinary danger,  he  would  assume  the  risk  and  danger  incident 
thereto,  and  he  might  not  recover  for  injuries  so  sustained. 
Plaintiff  denied  actual  knowledge.  It  must  be  assumed  that  the 
jury  believed  him.    Within  the  views  thus  expressed,  the  court 
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was  clearly  right  in  sabmitting  to  the  jury  the  question  of  notice 
to  him.  Plaintiff,  a  minor,  had  had  no  experience  in  this  line 
of  duty,  except  two  month's  service  as  a  freight  brakeman.  He 
had  passed  by  and  had  stopped  at  Lyle  only  four  or  six  times. 
For  part  of  this  time  he  had  been  on  this  branch  of  the  road,  and 
claimed  that  his  "work  had  been  performed  in  another  part  of 
the  yard."  He  had  a  right,  in  the  performance  of  his  duties, 
which  occupied  his  attention  in  giving  and  receiving  signals, 
watching  the  loading  and  unloading  of  freight  at  depots,  and  the 
like,  to  assume,  especially  in  view  of  the  direction  of  his  superior 
officer,  that  the  master  had  not  been  guilty  of  negligence,  and 
was  not  required  by  law  to  make  a  detailed  and  exact  study  of 
the  facilities  his  master  had  provided. 

3.  The  third  question  on  the  merits  is  whether  plaintiff  was 
precluded  from  recovery  because  he  had  violated  defendant's 
rules,  with  which  he  was  familiar.  Of  .these,  rule  28  is  as  fol- 
lows: "The  engine  or  cars  must  not  be  detached  from  a  train 
while  the  tram  is  in  motion."  The  court  construed  this  rule  as 
if  "it  refers  to  the  movement  of  the  train,  and  I  do  not  think, 
taking  the  rule  as  a  whole,  that  it  was  intended  to  apply,  or  that 
it  does  apply,  to  a  brakeman  who  is  engaged  in  switching  on  a 
side  track."  The  general  rules  and  special  instructions  in  the 
return  bear  out  this  construction.  It  is  provided,  for  example, 
that  "in  switching  passenger  train  equipment  cars  must  not  be 
detached  from  the  train  while  in  motion."  Inferentially,  in  cut- 
ting or  switching  freight  train  equipment,  cars  rnay  be  cut  off 
while  in  motion.  It  is  evident,  from  the  rules  as  a  whole,  that  the 
term  "train,"  as  here  used,  did  not  refer  to  an  engine  and  cars 
used  in  switching  op>erations,  but  to  the  movements  on  the  main 
line  of  a  train  from  one  station  to  another  in  the  due  course  of 
transportation.  Rule  2  is  as  follows:  "You  are  forbidden  to 
work  on  the  side  of  cars  or  trains  where  there  are  buildings, 
^heds,  cattle  chutes,  or  other  projecting  structures.  Always  work 
on  that  side  where  there  are  no  buildings  or  structures,  and  in 
petting  on  or  off,  or  in  riding  on  the  side  of  moving  cars,  do  so 
onlt^  at  places  where  there  are  no  obstructions  alongside  of  the 
track,  such  as  buildings,  structures,  lumber  piles,  etc.,  that  will 
make  such  work  hazardous."  The  court  charged  the  jury  that. 
*'if  the  plaintiff  had  notice  or  knowledge  of  the  fact  that  this  plat- 
form existed  there,  *  *  *  and  that  it  was  a  dangerous  plat- 
form, *  *  *  he  cannot  recover  in  this  action,  because  in 
tbnt  event  he  was  riding  at  a  place  on  the  car  in 
violation  of  his  contract  and  the  rule  of  the  company."  This  was 
a  proper  question  of  fact  under  the  evidence;  hence  plaintiff 
could  not  properly  have  been  held,  as  a  matter  of  law,  to  have 
violated  this  rule.  In  this  connection  plaintiff  introduced  some 
t'vidence  tending  to  show  that  the  rules  had  been  habitually  dis- 
regarded.   We  refer  to  that  evidence  only  because  its  admission 
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has  been  assigned  as  error.  It  was  certainly  competent  for  the 
plaintiff  to  show  the  abandonment  of  the  rules.  Ala.,  etc.,  Ry. 
Co.  V,  Bonner  (Ala.)  39  South.  619.  A  recent  and  able  sum- 
mary of  the  law  in  this  regard  will  be  found  in  St.  Louis,  etc., 
Ry.  Co.  V,  Caraway,  77  Ark.  405,  91  S.  W.  749.  The  only  ques- 
tion here  on  this  point  is  whether  there  was  evidence  enough  of 
this  kind  to  make  out  a  case  in  this  regard.  The  conclusion 
reached  is  the  more  convincing,  in  view  of  another  consideration. 
Defendant's  candor  has  compelled  it  to  admit  that  it  is  a  matter 
of  common  understanding  that  in  switching  yards  cars  are  com- 

.monly  uncoupled  while  in  motion  for  the  purpose  of  "kicking" 
them  down  the  track  unaccompanied  by  the  engine.  The  uni- 
versality of  this  custom  is  attested  by  scores  of  reported  cases 
adjudicating  the  rights  of  parties  to  such  casualties.  The  jury 
in  this  case  believed  that  plaintiff  had  been  directed  to  do  so  by 
the  conductor.  It  is  clear,  in  view  of  the  previous  discussion 
of  the  applicable  rules,  that  plaintiff  was  not,  as  a  matter  of  law, 
precluded  from  recovery  because  he  acted,  not  only  with  the  con- 
ductor's knowledge  and  acquiescence,  but  also  reasonably  in  pur- 
suance of  the  master's  special  command.  Tullis  v.  Lake  Erie, 
etc.,  Ry.  Co.,  105  Fed.  554,  44  C.  C.  A.  597,  at  page  601. 

4.  The  defendant  insists  that  the  verdict,  being  against  the  de- 
fendant railroad  company  only,  exonerated  Bennett,  the  con- 
ductor, and  thereby  exonerated  this  defendant  likewise,  and  that 
the  court,  therefore,  erred  in  not  granting  defendant's  motion  for 
judgment   notwithstanding  the  verdict.     The  argument   is   that 

'  the  company  had  warned  the  plaintiff  generally  as  to  structures 
like  the  platform  in  question,  that  this  was  all  it  could  do  in  the 
way  of  giving  warning,  that  the  breach  of  duty  to  warn  was  Ben- 
nett's and  that,  if  Bennett  were  not  liable,  the  company  could  not 
be  liable,  for  any  failure  to  warn.  In  this  connection  reference 
has  been  made  to  many  cases  which  show  that,  if  the  only  negli- 
gence to  warn  was  that  of  Bennett,  the  failure  of  the  jury  to 
return  a  verdict  against  Bennett  entitled  the  defendant  to  a 
directed  verdict.  In  this  particular  case,  however,  the  court  sub- 
mitted the  question  to  the  jury  "whether  it  was  the  duty  of  de- 
fendant Bennett  that  he  should  inform"  the  plaintiff  of  this  plat- 
form or  of  its  relation  to  the  side  track.  It  further  charged  that 
he  (Bennett)  was  "simply  required  to  e^^ercise  ordinary  care  in 
that  regard.  In  passing  upon  the  question  of  his  negligence,  you 
have  a  right  to  consider  what  knowledge  he  might  have  had  with 
regard  to  plaintiff's  previous  knowledge  and  experience  as  a 
freight  brakeman,  and  particularly  with  regard  to  his  previous 
service  on  this  particular  line  of  road."  The  submission  of  this 
issue  to  the  jury  in  this  manner  was  not  made  the  subject  of 
specific  objection,  exception,  or  assignment  of  error.  In  view  of 
Bennett's  testimony  as  to  his  knowledge  of  plaintiff's  experience, 
and  of  the  absence  of  evidence  that  it  was  Bennett's  especial  duty 
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to  warn  plaintiff,  it  is  clear  that  defendant  was  not  entitled  on  this 
account  to  a  direct  verdict.  See  Clark  v.  City  of  Austin,  38 
Minn.  489,  38  N.  W.  615;  Thompson  v.  Railway  Co.,  71  Minn. 
89,  73  N.  W.  707. 

5.  The  next  question  on  the  merits  concerns  the  abatement  of 
the  action.  Defendant  insists  that  the  verdict  should  have  been 
set  aside  and  a  new  trial  awarded  under  section  4503,  Rev.  Laws 
190S.  That  section  is  part  of  the  local  Lord  Campbell's  act. 
The  particular  proviso  is:  "Provided,  that  if  an  action  for  such 
injury  shall  have  been  commenced  by  such  decedent,  and  not 
finally  determined  during  his  life,  it  may  be  continued  by  his 
personal  representative  for  the  benefit  of  the  same  persons  and 
for  recovery  of  the  same  damages  as  herein  provided,  and  the 
court  on  motion  may  make  an  order  allowing  such  continuance, 
and  directing  pleadings  to  be  made  and  issues  framed  conforma- 
bly to  the  practice  in  actions  begun  under  this  section."  This 
proviso  did  not  mean  that  the  personal  representative  of  the  de- 
ceased may  be  substituted  in  the  action  commenced  by  the  in- 
testate, and  prosecute  his  cause  of  action  for  damages  for  the 
benefit  of  the  widow  and  next  of  kin,  which  would  otherwise  die 
with  him.  It  authorizes  the  personal  representative  of  the  de- 
ceased, where  the  evidence  warrants  it,  to  be  substituted  as 
plaintiff  in  the  original  action  brought  by  him,  and  to  convert  the 
action,  by  amendment  of  the  pleadings,  into  an  action  for  the 
benefit  of  the  widow  and  next  of  kin.  It  does  not  authorize 
any  such  substitution  for  the  purpose  of  prosecuting  the  original 
cause  of  action  which  accrued  to  the  deceased  in  his  lifetime, 
Anderson  v.  Fielding,  92  Minn.  42,  99  N.  W.  357,  104  Am.  St. 
Rep.  665.  Where,  however,  the  cause  of  action  which  accrued 
to  the  injured  person  during  his  lifetime  has  been  made  the  basis 
of  an  action  to  recover  damages,  and  a  verdict  for  the  damages  has 
been  awarded  therein,  the  effect  of  the  death  of  the  plaintiff  is 
not  governed  by  section  4503,  but  by  the  general  sections  govern- 
ing ordinary  civil  actions.  Under  section  4064  it  is  provided, 
inter  alia,  that  after  the  verdict,  decision,  or  report  of  a  referee 
fixing  the  amount  of  damages  for  a  wrong,  such  action  shall 
not  abate  by  the  death  of  any  party  thereto.  Section  4503  ap- 
plies where  the  plaintiff  dies  before  verdict,  and  where  the  dam- 
a^^es  are  unliquidated  and  unascertained,  as  in  Anderson  v.  Field- 
in?,  92  Minn.  42,  99  N.  W.  357,  104  Am.  St.  Rep.  665.  Section 
4060  applies  where  damages  have  been  liquidated  and  ascertained 
by  the  verdict.  The  verdict  becomes  property  and  passes  to  the 
representatives,  the  same  as  though  it  had  been  reduced  to  judge- 
ment. Cooper  V,  Railway  Co.,  55  Minn.  134,  56  N.  W.  588; 
Kent  V,  Chapel,  67  Minn.  420,  70  N.  W.  2.  The  substitution 
in  this  case  of  the  mother  of  the  minor  did  not  abate  the  action 
nor  justify  vacating  the  verdict. 
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6.  Defendant  also  insists  that  the  verdict  of  $35,000  is  so  ex- 
.  cessive  as  to  indicate  passion  or  prejudice.    There  is  no  dispute 

that  plaintiff's  injuries  resulted  in  indescribable  anguish  and  in 
death.  They  were  as  serious  as  they  could  possibly  have  been. 
That  they  were  necessarily  fatal,  or  that  only  $5,000  could  have 
been  recovered  by  his  administrator  for  the  next  of  kin,  does 
not  constitute  any  reason  whatever  for  holding  the  verdict  im- 
proper. It  has  never  been  the  law  in  this  court  that,  the  worse 
a  servant  is  hurt  by  his  master's  negligence,  the  less  he  can  re- 
cover. The  fact  that  death  was  likely  to  result  does  not  diminish 
the  extent  of  the  proper  recovery.  Plaintiff,  surviving  the  cas- 
ualty, had  a  cause  of  action  totally  different  from  that  of  his  ad- 
.  ministrator  on  his  death.  See  Mageau  v.  Great  Northern  (Minn.) 
115  N.  W.  651.  For  "his  injury  he  was  entitled  to  compensa- 
tion. The  greater  the  injury,  the  larger  should  the  verdict  be. 
In  the  present  case,  calculations  of  the  value  of  the  verdict,, 
intelligently  invested,  show  that  the  verdict  was  not  unreasonable 
upon  a  strictly  pecuniary  basis.  We  know  of  no  reason  or  au- 
thority for  disturbing  the  verdict  of  this  jury  which  the  trial 
court  refused  to  set  aside.  See  Hall  v.  Railway  Co.,  46  Minn. 
439,  49  N.  W.  239;  Texas,  etc.,  Ry.  Co.  v.  Kelly,  34  Tex.  Civ. 
App.  21,  80  S.  W.  1073;  Gulf,  etc.,  Ry.  Co.  v.  Shelton,  30  Tex. 
Civ.  App.  72,  69  S.  W.  653;  Morhard  v.  Richmond,  etc.,  Co.,  Ill 
App.  Div.  353,  98  N.  Y.  Supp.  124;  Smith  v,  Whittier,  95  Cal.  279, 
30  Pac.  529;  Huggard  v,  Gloucose  Refining  Co.,  132  Iowa,  724, 
109  N.  W.  475 ;  Retan  v,  L.  S.  &  M.  S,  Ry.  Co.;  94  Mich.  146, 
53  N.  W.  1094. 

7.  Because  of  the  inconvenience,  if  not  the  impossibility,  on 
account  of  plaintiff's  physical  condition,  of  having  him  in 
court  at  the  trial,  the  judge,  jury,  and  counsel  repaired  to  his 
home  and  there  took  his  testimony.  At  its  close,  despite  defend- 
ant's objection,  his  body  was  uncovered  and  exposed  to  the  jury. 
Defendant  argues  that  the  purpose  of  this  view  was  not  to  instruct 
the  jury  as  to  the  character  of  the  injuries  which  they  could  not 
see,  but  to  excite  their  sympathies.  Even  in  this  aspect,  prej- 
udicial error  appears;  for  the  damages  are  not  excessive.  The 
objection,  moreover,  was  not  to  taking  the  testimony  of  the  wit- 

*ness  at  his  house.  In  course  of  the  testimony  there  was  as 
much  propriety  in  permitting  defendant  to  exhibit  his  body  as 
there  would  have  been  in  the  ordinary  case  in  open  court. 

8.  A  number  of  other  assignments  of  error  call  for  no  extended 
discussion.  The  admission  of  evidence  to  show  the  feasibility 
of  cutting  doors  in  the  end  of  the  depot,  so  as  to  dispense  with 
the  platform;  the  instruction  of  the  court  as  to  statutory  plat- 
forms, and  its  refusal  to  charge,  as  defendants  requested  on  this 
point,  practically  that  he  could  not  recover  because  of  proximity 
of  platform,  if  error  at  all,  which  we  doubt,  was  error  Without 
prejudice.    The  court  repeatedly  charged  that  the  basis  of  action- 
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able  neglect  was  the  proximity  of  the  box  car  to  the  side  of  the 

platform  and  the  failure  to  warn.    That  the  platform  was  built 

in  the  wrong  place  was  not  the  basis  of  defendant's  negligence. 

So,  also,  if  the  court  submitted  to  the  jury  some  questions  which 

is  should  have  decided  as  of  law,  no  prejudice  appears.    These  and 

other  assignments  of  error  have  been  considered  and  found  not  to 

constitute  reversible  error. 

Affirmed. 


Wilson  v.  New  York,  N.  H.  &  H.  R.  Co. 

(Supreme  Court  of  Rhode  Island,  April  20,  1908.) 

[69  Atl.   Rep.  364.] 

Master  and  Servant — Action  for  Death  of  Servant — Sufficiency  of 
Evidence.*— In  an  action  for  the  death  of  a  railroad  brakeman  caused 
by  his  being  pushed  from  a  train  by  a  fence  post  close  to  the  track, 
evidence  held  to  sustain  a  finding  that  the  railroad  company  was  neg^ 
ligent  in  maintaining  the  post  where  it  was. 

Negligence — Exposure  of  Person  to  Save  Life — Contributory  Neg- 
ligence.!— While  the  law  has  so  high  a  regard  for  human  life  that  it 
will  not  impute  negligence  to  an  effort  to  preserve  it  involving  an 
exposure  to  danger,  to  justify  such  exposure  for  the  purpose  of  saving 
life,  there  must  be  imminent  danger  to  the  person  sought  to  be  saved, 
and  the  method  adopted  must  not  be  rash  or  reckless  in  the  judgment 
of  prudent  persons. 

Sarne^ — Where  children  were  holding  on  the  brace  rods  or  other 
parts  of  freight  cars  and  running  along  with  the  train  which  was  going 
from  7  to  13  miles  and  hour,  they  were  not  in  such  imminent  danger 
of  losing  their  lives  as  to  warrant  a  brakeman  in  going  down  a  car, 
and,  witliout  looking  ahead,  stepping  into  the  stirrup  with  his  back 
to  the  way  the  train  was  going,  and  leaning  outward  and  downward, 
waving  has  hand  to  frighten  them  away. 

Master  and  Servant — Injury  to  Servant — Admissibility  of  Evidence 
—Rules  of  Railroad. — In  an  action  against  a  railroad  for  the  death 
of  a  brakeman  while  attempting  to  frighten  children  away  from  a 
moving  freight  train,  rules  of  the  company  containing  instructions  to 


*?9''  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies,  as  masters,  with  respect  to  structures 
located  near  or  over  tracks  see  foot-notes  appended  to  Nash- 
ville, etc.,  Ry.  V.  Hayes  (Tenn.),  26  R.  R.  R.  387,  49  Am.  &  Eng.  R. 
Cas.,  N.  S..  387;  Southern  Ry.  Co.  v.  Carr  (C.  C.  A.),  24  R.  R.  R.  699, 
<7  Am.  &  Eng.  R.  Cas.,  N.  S.,  699. 

tFor  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  to  incur  danger  in  attempting  to  save  an- 
other from  injury,  see  foot-note  appended  to  Whitworth  ta  Shreveport 
Belt  Ry.  Co.  (La.),  12  R.  R.  R.  318.  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  31S: 
Mty  V.  Mobile  &  O.  R.  Co.  (Tenn.),  17  R.  R.  R.  857,  40  Am.  & 
Eng.  R.  Cas.,  N.  S.,  857. 
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conductors  as  to  permitting  persons  to  ride  on  freight  trains,  direc- 
tions to  brakemen  as  to  their  duties  and  proper  stations  on  the  train, 
directions  to  attend  to  the  instructions  of  the  conductor,  to  observe 
rules  for  conductors  and  other  classes  of  employees  so  far  as  they  re- 
lated to  their  duties,  and  stating  that  employees  in  any  service  are 
subject  to  the  rulfes  and  special  instructions,  are  admissible. 

Same. — Company  rules  "to  use  every  effort  to  keep  trespassers  off 
the  right  of  way,"  and  that  track  foremen  shall  "see  that  the  track  on 
your  section  is  examined  every  morning,  that  it  is  in  good  condition 
and  safe  for  the  passage  of  trains" — were  improperly  admitted  in  evi- 
dence, as  they  were  not  applicable,  since  the  duty  to  keep  trespassers 
from  the  right  of  way  does  not  embrace  the  driving  of  children  from  a 
moving  train,  and  a  track  foreman's  duties  would  not  include  the  re- 
moval of  posts  near  the  track,  nor  would  the  introduction  of  the 
rule  be  material  for  the  purpose  of  showing  notice  to^the  company  of 
the  existence  of  the  post. 

Evidence — Expert  Testimony — Customary  Usage  in  Construction  of 
Railroad — Due  Care.:t — While  evidence  of  usage  among  well-managed 
railroads  is  admissible  to  show  due  care  on  the  part  of  a  railroad  in 
maintaining  a  post  close  to  the  track,  it  is  not  conclusive  upon  the 
question,  and  the  witnesses  testifying  to  such  usage  may  be  cross-ex- 
amined as  to  the  safety  of  the  customary  construction  shown  by  their 
testimony. 

Appeal — Review — Harmless  Error — Admission  of  Evidence. — It  be-  * 
ing  admitted  that  the  post  was  an  old  fence  post,  the  admission   of 
evidence  in  regard  to  the  fence  of  which  the  post  was  formerly  a 
part  was  not  prejudicial. 

Evidence — Expert  Testimony — Usage  in  Railroad  Construction — 
Scope  of  Examination. — Where  an  expert  called  to  show  the  usage 
amoijg  railroads  as  to  placing  objects  near  the  track  as  tending  to 
show  defendant's  due  care  had  testified  as  to  the  distance  from  the 
rail  at  which  a  certain  railroad  endeavored  to  place  objects  beside  the 
track,  and  had  said  that  it  was  common  practice  to  have  objects  at  a 
less  distance,  it  was  error  to  refuse  to  allow  him  to  state  the  minimum 
distance  from  the  rail  at  the  date  of  the  injury,  at  which  similar  ob- 
jects were  placed. 

Master  and  Servant — Duty  to  Furnish  Safe  Appliances — Mainte- 
nance of  Post  Too  Near  Track.* — It  is  the  duty  of  a  railroad  to  make 


tSee  extensive  note,  18  R.  R.  R.  296,  41  Am.  &  Eng.  R.  Cas.,  N.  S., 
296,  Pitcher  v.  Old  Colony  St.  Ry.  Co.  (Mass.),  24  R.  R.  R.  625,  47 
Am,  &  Eng.  R.  Cas..  N.  S.,  625;  foot-notes  appended  to  Cederberg 
V.  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  23  R.  R.  R.  98,  46  Am.  &  Eng. 
R.  Cas.,  N.  S.,  98;  foot-notes  appended  to  Bromley  v.  New  York, 
etc.,  R.  Co.  (Mass.),  23  R.  R.  R.  11,  46  Am.  &  Eng,  R.  Cas.,  N.  S-, 
11;  Shandrew  v.  Chicago,  etc.,  Ry.  Co.  (C.  C.  A.),  22  R.  R.  R.  588,  45 
Am.  &  Eng.  R.  Cas..  N.  S.,  588;  foot-notes  appended  to  Lee  v.  Mis- 
souri Pac.  Ry.  Co.  (Mo.),  22  R.  R.  R.  375,  45  Am.  &  Eng.  R.  Cas., 
N.  S.,  375. 

♦See  (♦)  on  preceding  page. 
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its  structures  and  appliances  reasonably  safe  for  its  employees;  and 
hence,  if  it  maintains  a  post  too  near  the  track  to  be  reasonably  safe 
for  employees  properly  discharging  their  duties  on  passing  freight 
trains,  it  is  liable  for  an  injury  to  an  employee  resulting  therefrom, 
unless  the  employee  knew  of  the  danger  or  had  competent  means  of 

knowing  it. 

Same— Assnmption  of  Ri8k8.§ — If  a  railroad  permits  a  post  to  re- 
main so  near  its  track  as  to  expose  its  employees  to  the  risk  of  injury 
therefrom  while  performing  their  duties,  the  risk  is  not  one  incident  to 
the  employment,  and  is  not  assumed  by  the  employees,  since  they 
may  assume  that  the  employer  will  perform  its  duty  to  maintain  its 
premises  and  appliances  in  a  safe  condition. 

Same— Action  for  Death  of  Servant — Instructions. — An  instruction 
that  if  the  post  was  unnecessarily  near  to  the  track,  and  that  decedent 
was  absorbed  in  the  performance  of  his  duties,  and  his  attention  was 
thereby  diverted  from  the  peril  to  which  he  was  exposed  by  reason  of 
the  post's  proximity,  and  he  was  ignorant  of  its  existence  and  had 
no  competent  means  of  knowing  of  its  existence,  it  was  a  question  for 
the  jury  whether  there  could  be  a  recovery,  was  erroneous,  since  it 
omitted  all  reference  to  his  duty  to  take  care  proportionate  to  the 
circumstances. 

Same — Burden  of  Proof — ^Negligence  of  Master.jl — The  burden  was 
upon  plaintiff  to  prove  that  the  railroad  was  negligent  in  having  the 
post  where  it  was. 

Same— Instructions — ^''Common  Practice." — A  requested  instruction 
on  common  practice  in  railroad  construction  as  evidence  of  due  care 
on  the  part  of  a  company  observing  it,  to  the  effect  that  common  prac- 
tice does  not  mean  universal  practice  or  that  a  certain  practice  is 
more  prevalent  than  another  practice,  but  merely  that  such  practice  is 
obsen^ed  right  along,  was  properly  refused,  since  it  omitted  all  quali- 
fications as  to.  common  practice  by  reasonably  careful  and  prudent 
men.  •  • 

Same— Assumption  of  Risks  by  Servant^ — A  servant  assumes  all 
the  ordinary  risks  of  his  employment. 


§See  extensive  note,  8  R.  R.  R.  548,  8  Am.  &  Eng.  R.  Cas.,  N.  S., 
M8;  foot-notes  appended  to  Boston  &  M.  R.  Co.  v.  Gorkey  (C.  C.  A.), 
26  R.  R.  R.  477,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  477;  Nashville,  etc., 
Ry.  I'.  Hayes  (Tenn.),  26  R.  R.  R.  387,  49  Am.  &  Eng.  R.  Cas.,  N.  S., 
387;  Southern  Ry.  Co.  v,  Carr  (C.  C.  A.),  24  R.  R.  R.  699,  47  Am.  & 
EnR.  R.  Cas.,  N.  S.,  699. 

llSee  foot-notes  appended  to  Land  v.  Southern  Ry.  (S.  Car.),  9  R. 
R.  R.  155. 32  Am.  &  Eng.  R.  Cas.,  N.  S..  155;  first   foot-note   appended   to 
Nashville,  etc.,  Ry.  v,  Hayes  (Tenn.),  26  R.  R.  R.  387,  49  Am.  &  Eng. 
R-  Cas.  N.   S.,  387;   foot-notes  appended  to   Creola   Lumber   Co.  v. 
Mills  (Ala.),  26  R.  R.  R.  395,  49  Am.  &  Eng.  R.  Cas.,  N.  S..  395;  foot- 
notes appended  to  Curtin  v.  Boston  Elev.  Ry.  Co.  (Mass.),  26  R.  R. 
R.  171,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  171;  first  foot-notes  appended  to 
Si  Louis,  etc.,  Ry.  Co.  v.  Standiper  (Ark.),  25  R.  R.  R.  377,  48  Am.  & 
Eng.  R.  Cas.,  N.  S.,  377;  foot-notes  appended  to  Eliot  v.  Kansas  City, 
etc.,  R.'Co.  (Mo.);  24  R.  R.  R.  740,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  740. 
let  foot-notes  appended  to  Williams  v.  Choctaw,  etc.,  R.  Co.  (C.  C. 
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Trial — Instructiohs — Assuming  Facts. — A  requested  charge  that,  if 
the  post  was  an  ordinary  risk  of  decedent's  employment,  it  was  as- 
sumed by  him,  was  properly  refused,  since,  if  the  post  was  too  near 
the  track  to  be  reasonably  safe,  it  was  not  an  ordinary  risk. 

Master  and  Servant — Injury  to  Servant — Assumption  of  Ri8k.§ — 
Though  a  post  standing  near  a  railroad  track  be  not  an  ordinary  risk 
of  a  brakeman's  employment,  if  he  knew,  or  might  have  known  by 
the  exercise  of  reasonable  care,  of  its  location  and  danger,  he  as- 
sumed the  risk. 

Same — Instructions — Reasonable  Safety  of  Appliances. — A  re- 
quested charge  that  the  legal  test  of  reasonable  safety  in  appliances 
or  places  is  ordinary  use  was  properly  refused  since  it  omitted  all 
qualifications  as  to  "safe"  and  "prudent"  use. 

Trial — Instructions — Instructions  Contained  in  Charge. — Where  the 
rules  of  damages  had  been  fully  given  in  the  court's  charge,  it  was  not 
error  to  refuse  a  requested  instruction  on  the  same  subject. 

Death — Actions — Measure  of  Damages. — The  action  for  a  death  by 
wrongful  act  is  considered  as  brought  in  behalf  of  decedent's  es- 
tate for  the  damage  to  that  estate  caused  by  the  death. 

Master  and  Servant — Duty  as  to  Safe  Appliances — Duty  to  Warn 
Servant  of  Danger.** — If  the  exigencies  of  the  situation  are  such  as 
to  compel  a  railroad  company  to  place  its  tracks  so  near  a  post  as  to 
render  it  a  source  of  danger,  or  to  allow  the  post  to  remain  so  near 
the  track  as  to  be  dangerous,  the  company  should  notify  its  employees 
of  the  danger. 

Same — Assumption  of  Risks.^I — A  servant  entering  an  employment 
assumes  by  implication  the  risks  of  the  employment,  and  a  written 
agreement  expressly  assuming  the  risks  imposes  no  additional  burden, 
and  is  not  unlawful. 

Exceptions  from  Superior  Court,  Providence  County. 

Death  action  by  Jennie  E.  Wilson,  administratrix  of  the  estate 
of  Walter  Wilson,  against  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company.     Judgment  for  plaintiff,  and  defendant 

A.),  26  R.  R.  R.  479,  49  Am.  &  Eng.  R.  Cas.,  N.  S..  479.  foot-notes 
appended  to  Barschow  v.  Lake  Shore,  etc.,  Ry.  Co.  (Mich.),  26  R.  R. 
R.  430,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  430;  foot-notes  appended  to 
Denver,  etc.,  R.  Co.  v.  Warring  (Colo.),  24  R.  R.  R.  531,  47  Am.  &  Eng. 
R.  Cjjs..  N.  S..  531. 

**For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  the 
master  to  mstruct  and  warn  employees,  see  foot-notes  appended  to 
Precodnick  v.  Lehigh  Valley  R.  Co.  (N.  J.),  26  R.  R.  R.  426,  49  Am. 
&  Eng.  R.  Cas..  N.  S.,  426;  Denver,  etc..  R.  Co.'t'.  Sporleder  (Colo.).  26 
R.  R.  R.  404.  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  404;  Louisiana  &  A.  R.  Co. 
V.  Miles  (Ark.),  25  R.  R.  R.  475,  48  Am.  &  Eng.  R.  Cas.,  N.  S.  475; 
Bollington  v.  Louisville  &  N.  R.  Co.  (Ky.),  25  R.  R.  R.  350,  48  Am. 
&.  En^.  R.  Ca^:>.,  N.  S..  350;  foot-notes  appended  to  Savage  v.  Rhode 
Isl.'ind  Co.  (R.  1.),  2:>  R.  R.  R.  206,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  206. 

§See  (§)  on  preceding  page. 

IfSee  (tf)  on  preceding  page. 
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excq)ts.    Cert,ain  of  the  exceptions  sustained,  and  the  case  re- 
mitted for  a  new  trial. 

.\rgued  before  Douglas^  C.  J.,  and  DuBois^  Blodgett,  John- 
son, and  Parkhurst^  JJ. 

John  IV.  Hogan,  for  plaintiff. 

Lewis  A.  Waterman  and  Joseph  C,  Sweeney,  for  defendant. 

Johnson,  J.  This  is  an  action  on  the  case  brought  by  Jennie 
E.  Wilson,  as  administratrix  of  the  estate  of  Walter  Wilson,  to 
recover  damages  under  the  statute  for  the  death  of  her  intestate 
through  the  alleged  negligence  of  the  defendant.  On  October  27, 
1902,  Walter  Wilson  was  the  middle  brakeman  on  one  of  the 
defendant's  freight  trains  which  left  the  West  Exchange  street 
yard  in  Providence  at  6:55  a.  m.  for  Pascoag.  As  the  train,  go- 
ing at  a  rate  of  speed  estimated  at  from  7  to  13  miles  an  hour, 
neared  the  Acorn  street  crossing,  Walter  W^ilson  noticed  several 
children  running  alongside  the  train,  some  hanging  onto  the 
brace  rods  and  others  hanging  onto  other  parts  of  the  cars.  After 
he  and  another  brakeman  had  tried  to  drive  them  off  by  shouting 
and  trying  to  scare  them  without  success,  Wilson  climbed  down  the 
ladder  at  the  front  end  of  the  seventh  car,  the  ladder  being  on  the 
end  and  not  on  the  side  of  the  car,  and,  when  two  or  three  steps 
from  the  bottom,  he  again  threatened  them.  As  they  did  not  de- 
sist, he  descended  to  the  bottom,  put  his  foot  in  the  stirrup, 
which  is  on  the  outside  of  the  car,  turned  his  face  toward  the 
rear  of  the  train,  the  children  being  back  of  the  car  he  was  on, 
waved  his  hand  at  them,  and  leaned  outward  and  downward 
as  if  about  to  alight.  While  in  that  position,  he  came  in  contact 
with  an  old  fence  post  standing  beside  the  track,  and  was  tjirown 
to  the  ground  and  sustained  injuries  which  caused  his  death.  The 
plaintiff's  declaration  was  in  three  counts,  alleging  (1)  neglect 
of  the  defendant  to  have  its  roadbed  and  tracks  in  safe  and  proper, 
condition  by  constructing  the  same  in  close  proximity  to  a  certain 
post  on  Harris  avenue  near  Acorn  street;  (2)  neglect  to  give  the 
intestate  notice  or  warning  of  the  defective  and  dangerous  con- 
dition of  the  said  place  and  of  the  danger;  (3)  negligence  in 
erecting,  suffering,  and  permitting  to  be  maintained  near  said 
tracks  a  post  in  close  proximity  to  freight  cars.  At  the  trial  in 
the  superior  court  the  jury  returned  a  verdict  for  the  plaintiff  for 
the  sum  of  $5,000  damages.  Thereupon  the  defendant  duly  filed 
a  motion  for  a  new  trial,  alleging  as  grounds  therefor:  (1)  The 
verdict  is  against  the  law.  (2)  The  verdict  is  against  the  evi- 
dence and  the  weight  thereof.  (3)  The  verdict  is  against  the 
law  and  the  evidence  and  the  weight  thereof.  (4)  The  damages 
awarded  in  said  cause  were  grossly  excessive  and  unjust.  (5) 
The  defeifdant  has  discovered  new  and  material  evidence  which 
it  had  not  discovered  at  the  time  of  the  trial  of  said  cause,  and 
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which  it  could  not  have  discovered  at  said  time  by  the  exercise  of 
reasonable  care.  The  defendant's  motion  for  a  new  trial  was  de- 
nied, and  the  case  is  now  before  this  court  on  the  defendant's 
bill  of  exceptions. 

We  will  first  consider  the  exception  to  the  decision  of  the 
superior  court  denying  the  defendant's  motion  for  a  new  trial 
on  the  ground  that  the  verdict  is  against  the  evidence  and  the 
weight  thereof.    As  to  the  location  of  the  post,  Goff,  the  engineer, 
called  by  the  plaintiff,  testified  that  he  measured  the  distance  of 
the  base  of  the  post  from  the  outside  edge  of  the  rail,  and  that  it 
was  3  52-100  feet,  or  substantially  3  feet  6  inches.    Buckland  a 
witness  for  the  defendant,  testified  that  he  measured  the  distance 
from  the  top  of  the  post,  measuring  horizontally  to  the  outside  of 
the  rail,  and  that  it  was  3  feet  8  inches.    He  testified  that  another 
man  held  the  end  of  the  tape  on  the  inside  of  the  end  of  the  post, 
and  he  went  over  until  he  stood  at  a  point  vertically  over  the  out- 
side of  the  rail,  and  got  his  measurement  that  way.    He  did  not 
measure  the  distance  between  the  base  of  the  post  and  the  rail. 
Th«  height  of  the  post  from  the  ground  was  about  four   feet. 
Measurements  of  the  car  made  May  31,  1906,  showed  that  the 
overhang  of  the  car  from  the  outside  of  the  rail  to  the  outside 
of  the  sheathing  was  22^  inches,  and  measuring  to  the  outside 
sill  step  was  23^  inches.    The  car  had  no  side  ladders,  but  the 
ladders  were  on  the  end.     This  car  was  eight  feet  nine  inches 
wide.       The  stirrup  hung  15%  inches  below  the  car,  and  was 
223^  inches  above  the  top  of  the  rail.    The  widest  car  in  use  in 
1902  was  nine  feet  eight  inches.    According  to  the  testimony,  there- 
fore, the  car  on  which  Wilson  was  riding,  having  an  overhang  from 
the  outside  of  the  rail  to  the*  outer  edge  of  the  sill  step  of  23% 
inches,  would  come  within  18^4  inches  of  a  post  42  inches  from 
the  outside  edge  of  the  rail,  and  would  come  within  20^  inches 
of  a  post  44  inches  from  the  rail.     The  testimony  of  nearly  all 
the  witnesses  who  were  called  in  relation  to  the  post,  both  for 
the  plaintiff  and  for  the  defendant,  was  that  the  post  leaned  to- 
wards the  track,  some  making  it  a  slight  leaning,  some  three  or 
four  inches,  some  six  inches,  and  some  a  foot  or  more.     If  the 
measurement  by  Goff,  the  engineer,  of  42  inches  from  the  base 
of  the  post  to  the  rail,  was  correct,  the  dsitance  between  the  top 
of  the  post  and  the  side  of  the  car  would  necessarily  be  reduced 
below   18j4    inches.     Byron   S.   Brown  testified  that  he   should 
Judge  that  this  post  was  18  or  20  inches  from  the  side  of  a  box 
car.    Benjamin  S.  Holloway  testified  that  he  w^alked  between  the 
post  and  the  car  that  night  or  the  next,  and  brushed  his  shoulders 
on  the  post  and  car  as  he  walked  through.    His  measurement  in 
that  position,  made  in  court,  was  18  inches.    His  testimony  at  a 
former  trial  was  put  in  evidence,  as  follows :    "Q.    Put  you  arm 
as  it  was  at  the  time  you  went  between  the  post  and  the  car.    Q. 
That  is  about  23  inches.    Is  that  the  place  where  it  is  ?    A.   Yes ; 
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where  you  got  your  finger  there."  It  is  to  be  noted  that  the  dis- 
tance, 23  inches,  was  stated  by  counsel,  and  then  a  question  as 
to  the  place  followed.  Holloway  testified  that  the  post  was  loose 
in  the  ground  when  he  examined  it. 

There  was  evidence  that  Wilson  worked  for  the  defendant  as 
brakeman  February  8,  lSfo2;  that  he  had  worked  on  this  train 
tT\o  days  in  February,  ten  days  in  April,  and  from  October  6th 
until  October  27th,  the  day  he  was  killed. 

The  plaintiff  introduced  certain  rules  of  the  defendant,  viz., 
rule  Xo.  975 :  "Allow  no  person  to  ride  on  a  freight  train  with- 
out orders  from  the  Superintendent,  except  employees  in  dis- 
charge of  their  duties  or  persons  in  charge  of  freight  requiring 
personal  care  in  transit  mentioned  in  every  case  on  manifest." 
This  was  the  last  of  a  group  of  regulations  entitled  "Special  In- 
structions to  Freight  Conductors."  Rule  No.  1063,  under  the 
title  "Rules  for  Freight  Brakemen,V  reads:  "Be  familiar  with 
the  rules  and  regulations  of  the  road,  especially  those  pertaining 
to  freight  transportation.  Assist  the  conductor  in  his  work,  at- 
tend carefully  to  his  instructions,  and  in  every  way  help  to  se- 
cure safety  and  regularity  in  the  handling  of  the  train  and  the 
merchandise  transported  by  it."  Rule  No.  1067:  "While  train 
is  in  motion,  remain  at  post  of  duty  designated  by  the  conductor, 
on  top  of  the  cars — except  when  passing  through  tunnels  or  un- 
der low  bridges — and  never  ride  in  the  caboose,  unless  by  special 
permission  of  the  conductor,  for  a  short  time,  during  very  cqld 
or  stormy  wheather.  Always  be  at  post,  in  position  to  repeat  hand 
signals,  and  ready  to  apply  brakes  on  signal,  particularly  when 
approaching  stations,  junctions,  sidings,  railroad  crossings,  draw- 
bridges, and  on  downgrades,  keeping  a  sharp  lookout  for  train 
breaking  apart."  Rule  No.  1072 :  "Observe  rules  for  conductors, 
and  other  classes  of  employees,  so  far  as  they  relate  in  any  way 
to  the  proper  discharge  of  your  duties."  Rule  E:  "Persons 
employed  in  any  service  on  trains  are  subject  to  the  rules  and 
special  instructions."  Rule  F:  "Employees  must  render  every 
assistance  in  their  power  in  carrying  out  the  rules  and  special  in- 
structions." The  plaintiff  introduced  testimony  to  show  that  the 
intestate,  with  other  brakemen,  had  been  given  certain  instructions 
by  freight  conductors  in  regard  to  driving  children  away  from 
trains.  floUoway  testified  that  he  had  been  instructed  by  a  num- 
ber of  conductors  to  put  children  off  the  train,  and  that  he  had 
seen  quite  a  number  of  conductors  put  them  off  while  the  train 
was  in  motion.  When  asked  if  instructions  were  ever  given  by 
stich  conductors  to  the  crew  while  Wilson  and  himself  were 
present,  he  answered :  Yes,  sir ;  he  has  told  us  many  times  to 
keep  them  away,  and  not  to  allow  them  to  ride  on  the  cars."  He 
testified  that  he  had  seen  the  conductor,  Donahue,  chase  child- 
ren away  from  the  trains  once  or  twice  "at  that  point"  and 
*lso    at     other    places,     mentioning     one     place,      Stillwater. 
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When  asked  what  they  were  doing,  he  answered:  "They  wern't 
children.  They  were  grown  men  somewhere  in  the  neighborhood 
of  16  or  17  years  old."  And,  when  asked  what  they  were  doing 
at  the  time,  his  answer  was :  "Riding  on  the  cars."  He  testified 
that  he  received  instructions  with  reference  to  these  rules  in  re- 
gard to  children  and  people  who  were  around  the  freight  trains 
from  Conductors  Donahue,  Helmer,  McCabe,  McLaughlin,  Spin- 
ney, and  Sergeant.  In  recross-examination  by  defendant's  coun- 
sel he  testified  that  he  heard  Charlie  Morton  tell  Wilson  to  drive 
children  off  and  to  put  them  off  moving  trains ;  that  Donahue  told 
him  (Holloway)  in  Wilson's  presence,  and  he  supposed  he  was 
telling  Wilson  at  the  same  time,  several  times  in  three  or  four 
days,  to  drive  children  off  moving  trains;  that  it  was  a  regular 
thing  for  Donahue  to  tell  the  men  that.  He  then  testified  that 
Donahue  told  him  the  same  thing  in  Wilson's  presence  half  a 
dozen  times  at  Johnston,  where  they  were  switching  cars.  That 
he  said :  "Get  them  off,  get  them  off.  *  *  *  Keep  them  aw^ay 
from  the  train,  and  don't  allow  them  around  there.  *  *  * 
Don't  allow  them  on  the  trains."  When  called  in  rebuttal,  he  testi- 
fied that  it  was  common  practice  for  brakemen,  if  they  could  not 
drive  peopte  jiway  who  were  running  alongside  of  the  car,  to  go 
down  the  side  of  the  car;  that  it  was  a  common  practice  among 
brakemen  to  do  as  Wilson  did  to  put  children  away.  This  witness 
testified  that  the  ladder  was  on  the  side  of  the  car,  and  not  on 
the  end.  In  this  he  is  contradicted  by  all  the  other  testimony  on 
the  subject. 

The  plaintiff's  witness  McGovern,  a  former  freight  conductor, 
testified  that  to  keep  children  away  from  moving  trains  he 
hallooed  to  them  to  get  away ;  that  sometimes  he  would  have  to 
get  a  little  closer,  but  they  got  off  before  he  got  near  them ;  that 
he  gave  orders  to  his  brakemen  with  reference  to  driving  people 
away,  but  he  did  not  state  what  the  orders  were.  Plaintiff's 
witness  Cady,  a  former  conductor,  testified  that  it  was  the  com- 
mon practice  for  brakemen  to  go  down  the  end  ladder  and  swing 
on  the  side  ladder  with  the  feet  in  the  stirrup;  that  people  and 
children  frequently  ran  along  the  side  of  the  train,  and  to  put 
them  away  the  brakeman  would  go  down  and  put  his  hand  out 
and  motion  to  get  away,  and,  if  they  did  not  get  aw^y,  to  go 
where  they  were,  to  go  right  down  the  ladder  on  the  car  they 
were  riding  on :  that  this  was  a  common  practice ;  that  brakemen 
were  not  accustomed  to  look  ahead  before  doing  this  as  they  were 
not  supposed  to  meet, with  obstructions.  Plaintiff's  witness  Phil- 
lips testified  that  as  a  brakeman  he  used  to  tell  children  to  get  off; 
that,  if  they  were  on  the  stirrup,  he  would  tell  them  to  get  off;  that 
he  never  had  occasion  to  put  them  off ;  that  in  getting  on  the  side 
ladder  to  get  off  and  throw  a  switch  he  never  looked  for  obstruc- 
tions. On  cross-examination  he  said  that,  if  he  went  down  to 
put  children  off,  he  would  not  look  ahead  to  see  whether  there  was 
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anything  near  the  track ;  that  the  only  thing  that  would  make  him 
look  would  be  the  children ;  that  would  take  up  his  mind.  Plain- 
tiff's witness  Brown,  a  former  brakeman  on  defendant's  road, 
testified  that  if  he  went  down  the  corner  of  a  car  to  drive  people 
away  from  the  train,  and  swung  himself  so  his  body  was  out- 
side the  car  and  he  on  the  stirrup  when  the  train  was  in  motion, 
he  would  look  towards  where  the  people  were,  and,  if  they  were 
back  of  him,  he  would,  be  looking  that  way ;  that  he  never  look^ed 
for  objects  near  the  track  whether  he  was  throwing  switches,  pul- 
ling pins,  or  driving  children  from  the  train  or  anything  of  that 
kind;  that  he  had  known  Conductors  Donahue  and  Helmer  to  drive 
children  from  trains,  had  heard  Donahue  give  that  instruction 
quite  a  number  of  times  at  Johnston,  Stillwater,  and  Georgiaville, 
and  had  seen  Donahue  drive  people  off  a  moving  train.  Plaintiff's 
witness  McEndy,  who  had  been  a  brakeman  and  also  a  freight 
conductor,  testified  that  he  would  not  look  ahead  for  obstructions 
when  oil  the  stirrup  and  holding  onto  the  grabiron ;  that  he  would 
not  expect  to  find  any;  that  he  chased  people  away  from  the 
trains;  that,  as  conductor,  he  gave  orders  to  the  men  to  do  so; 
to  keep  chiWren  off,  chase  them  off,  men  also.  He  did  not  state 
that  he  told  the  men  to  do  this  when  the  train  was  moving.  Ag- 
new,  a  former  freight  brakeman  on  defendant's  road,  testified 
that  he  would  not  look  ahead  for  obstructions.  He  said  it  was 
common  practice  to  get  down  and  make  a  bluff  that  you  were 
going  to  throw  something  at  children  to  drive  them  away  from 
moving  trains;  had  been  on 'same  crew  with  Donahue  when  in- 
structions were  given  to  the  crew  with  reference  to  children  or 
people  near  the  train,  but  did  not  state  what  the  instructions 
were;  that  Conductor  Graus  gave  .such  instructions.  Carroll, 
a  former  freight  brakeman  on  defendant's  road,  testified  that  with 
the  train  in  motion  a  brakeman  going  down  the  corner  of  a  car 
and  standing  in  the  stirrup  with  his  body  outside  the  line  of 
the  car  does  not  look  for  any  obstructions ;  that  he  had  no  ex- 
perience as  to  chasing  children  or  older  people  away  from  freight 
trains  while  they  were  in  motion.  McGoldrick,  a  former  freight 
brakeman  and  freight  conductor,  testified  that  when  a  brakeman 
starts  to  go  down  on  the  end  of  a  car  that  is  in  motion,  and  puts 
himself  outside  of  the  car  his  feet  in  the  stirrup  and  holding 
on  there,  he  did  not  think  it  was  necessary  to  look  atiead,  not  the 
wav  he  railroaded.  When  asked  why  not,,  he  said:  "Well,  it 
depends  whether  you  are  on  the  road  or  in  the  yard."  He  said 
that  on  the  main  track,  after  the  train  is  made  up  and  on  the 
way  to  the  next  station  he  would  not  look  ahead  unless  there  was 
something  called  his  attention ;  that,  if  something  called  his  atten- 
tion to  the  rear  of  the  train,  he  would  naturally  look  to  the  rear. 
At  the  peir  the  children  would  get  on  the  coal  trains  and  knock  off 
the  coal,  and  the  brakeman  had  instructions  to  keep  them  off. 
1'hese  instructions  were  cairied  out.    Got  down  from  the  car  and 
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chased  the  children  away  when  going  between  Providence  and  Au- 
burn and  going  through  Olneyville ;  would  see  tramps  going  to  get 
on  and  would  hallo  at  them  from  the  top  of  the  car,  and  they 
would  not  get  off,  and  the  brakemen  would  get  down  and  they 
would  get  off.  He  does  not  state  that  this  occurred  when  the  train 
was  in  motion.  The  plaintiff  relies  on  said  rules  of  the  defendant 
and  the  testimony  of  these  men  as  to  instructions  from  con- 
ductors and  as  to  the  practice  of  brakemen  to  show  that  plaintiff's 
intestate  was  acting  within  the  scope  of  his  employment,  and  that 
he  was  not  guilty  of  contributory  negligence  in  placing  himself 
where  he  was  when  he  came,  in  contact  with  the  post. 

In  direct  contradiction  of  this  testimony,  John  C.  Donahue, 
the  conductor  on  the  train  upon  which  Walter  Wilson  was 
killed,  and  who  had  been  a  brakeman,  testified  that  he  never  told 
Holloway  or  Wilson  to  put  children,  off  moving  trains ;  that  it 
.was  no  part  of  the  duty  of  the  brakeman  to  put  children  off  mov- 
ing trains;  that  although  he  had  been  a  conductor  for  11  years  on 
this  road,  he  had  never  had  any  trouble  with  children  at  Acorn 
street ;  that  he  knew  of  no  duty  the  proper  performance  of  which 
would  require  a  brakeman  to  be  on  the  side  of  the  car;  that  it 
was  the  duty  of  brakemen  to  chase  children  away  from  the  train 
when  the  train  was  standing  still,  but  there  was  no  such  duty  when 
the  train  was  in  motion;  that  a  brakeman  before  attempting:  to 
alight  should  look  ahead  for  obstructions.  Irving  J.  Helmer, 
who  had  been  a  conductor  for  the  defendant  for  eight  years,  testi- 
fied that  he  never  instructed  Holloway-,  or  any  of  the  other  brake- 
men,  to  chase  children  off  and  away  from  moving  trains ;  that  he 
knew  of  no  duty  required  of  brakemen  where  the  train  is  running 
eight  to  ten  miles  an  hour,  that  would  bring  him  out  on  the  side 
of  a  car ;  that,  before  swinging  out,  a  man  should  look  so  as  to 
prevent  his  body  coming  in  contact  with  obstructions.  Edward 
McCabe,  a  freight  conductor,  who  had  been  a  brakeman  for  10 
years  on  the  defendant's  road,  testified  that  he  never  told  Hol- 
loway, or  any  other  brakeman,  to  put  children  off  and  drive  them 
away  from  moving  trains;  that  he  did  not  remember  that  Hol- 
loway ever  worked  for  him,  but  that  he  never  gave  anybody  such 
instructions;  that  it  was  the  duty  of  brakemen  to  look  out  for 
objects  ne,ar  the  track.  Edward  R.  Spinney,  a  freight  conductor, 
and  Alexander  McLaughlin,  under  whom  Benjamin  S.  Hol- 
loway had  worked,  also  testified  that  they  had  never  given  him 
any  such  instructions.  Michel  M.  Maloney,  a  conductor  for  the 
defendant,  testified  that  there  w:as  no  duty  of  a  brakeman  that 
would  require  him  to  throw  his  body  outside  of  the  side  of  the 
car ;  that  it  was  no  part  of  the  duties  of  a  brakeman  to  drive  chil- 
dren away  from  or  off  moving  trains.  Byron  S.  Brown,  who  had 
worked  as  a  brakeman  for  the  defendant,  and  who  was  placed 
upon  the  stand  by  the  plaintiff,  testified  on  cross-examination  that 
he  would  not  drive  children  off  a  train  going  10  or  12  miles  an 
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hour,  and  that  he  would  look  ahead  if  he  was  going  to  jump  off, 
would  look  ahead  when  he  got  his  feet  in  the  stirrup.    The  rules 
for  freight  brakemen  provided:     "While  train  is  in  motion,  re^ 
main  at  post  of  duty  designated  by  the  conductor  on  top  of  the 
cars,  except  when  passing  through  tunnels  or  under  low  bridges.'' 
Experts  were  called  by  the  defendant  as  to  the  distance  of  ob- 
jects from  the  track  on  other  railroads.    John  F.  Chandler  testified 
that  he  is  supervisor  of  the  terminal  division  of  the  Pennsylvania 
Railroad,  and  "has  charge  of  the  maintenance  of  all  tracks  and 
bridges  and  everything  approaching  to  the  maintenance  of  way. 
See  there  are  no  obstructions  to  the  safe  passage  of  trains,  and 
everj-thing,  except  running  trains.''     He  testified  that  the  allow- 
ance for  clearance  from  the  outside  of  the  rail  on  the  Pennsyl- 
vania Railroad  System  is  42  inches.    The  standard  he  said  applies 
to  necessary  objects  and  necessary  construction  or  appliances  for 
the  purpose  of  operating  the  road.    He  further  testified  that  said 
railroad  has  on  its  main  line  a  fence  three  feet  four  inches  from 
the  track  and  five  feet  above  the  top  of  the  rail  to  prevent  people 
crossing  the  tracks,  and  at  one  place  it  has  a  post  five  feet  eleven 
inches  high,  three  feet  five  inches  from  the  outside  rail,  a  per- 
manent post,  the  post  of  an  old  fence,  kept  there  to  mark  a  prop- 
erty line.    John  AT.  Fitzgerald,  mechanical  engineer  for  the  Bos- 
ton &  Albany  Railroad,  testified  in  direct  examination  that  said 
railroad  maintained  obiects  within  42  inches  from  the  outside  of 
the  rail;  that  the  smallest  clearance  between  the  side  of  the  car 
and  an  object  on  the  road  that  he  considered  safe  was  12  to  14 
inches.   On  cross-examination  he  testified  as  follows :    "C.  Q.  21. 
What  standard  have  you  of  distance  outside  of  your  track  which 
you  allow  for  structures  and  obstructions?   A.    We  endeavor  to 
keep  them  four  feet  and  over.   C.  Q.   22.   FoUr  feet  and  what?  A. 
0\'er.    C.  Q.   23.    Measuring  from  where?    A.   From  the  gauge 
side  of  the  rail.    C.  O.   24.    Four  feet  and  over,  measuring  from 
the  inside  of  the  rail  ?      A.  Yes,  sir.    C.   Q.   25.   That  would  be 
48  inches?     A.    Yes,  sir.     C.  Q.  26    How  much  would  that  be 
figuring  2y>  or  3  inches  for  the  width  of  the  rail  from  the  out- 
side? A.  That  would  be  45  inches  figuring  3  inches  for  the  rail." 
He  then  testified  as  follows :    "C.  Q.  84.    Then  the  average  plan 
of  clearance  on  the  Boston  &  Albany  between  objects  next  to 
the  track  and  the  side  of  freight  cars  is  19 Vi  inches?     A.    Yos, 
sir.    C.  p.  85.    Did  you  testify  as  follows  at  the  last  trial :     'Q. 
You  would  say  that  a  post  that  came  up  to  about  the  level  of  the 
bottom  of  a  box  car  and  left  a  clearance  of  23  inches  wasn't  a 
^fe  thing  to  leave  or  maintain  there  on  the  road  ?    A.    Yes :  I 
think  so.'    C.  O.  86.    Did  you  so  testify?    A.  Yes,  sir.    C.  Q.  87. 
*Q.  How  much  less  than  23  inches  would  you  think  that  space 
about  a  car  where  it  was  safe  in  vour  opinion?    A.    I  wouldn't 
want  to  go  much  less  than  that.'  Did  you  so  testify?    A.  Yes,  sir. 
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C.  Q.  88.  *Q.  Then,  if  I  finally  understand  your  testimony,  any 
post  that  is  left  so  as  to  come  in  the  position  I  have  described 
to  you  here  along  on  a  level  of  the  lower  edge  of  a  box  car  that  is 
less  than  22  inches,  you  would  not  think  it  was  safe  for  a  brake- 
man?  A.  No,  sir.'  Did  you  so  testify?  A.  Yes,  sir."  He  said  that 
he  had  changed  his  mind  since  the  last  trial,  after  making  some 
measurements.  Frank  B.  Rowell  testified  that  it  was  common  prac- 
tice on  the  Boston  &  Maine  Railroad  to  have  objects  placed  within 
42  inches  of  the  track.  On  cross-examination  he  testified  that 
there  were  numerous  switch  stand  targets  that  were  less  than 
three  feet  six  inches  from  the  outside  of  the  rail,  but  that  he 
was  not  sure  these  switches  were  in  existence  in  1902;  that  it  is 
necessary  to  have  freighthouses  three  feet  from  the  outside  of 
the  rail,  but  that  in  the  case  of  signal  poles  that  necessity  does 
not  exist,  and  it  is  well  to  locate  a  greater  clearance.  When  asked 
how  much  greater  he  answered :  •  "As  I  said,  our  custom  is  four 
feet  as  a  minimum."  This  distance  he  testified  was  measured 
from  the  outside  of  the  rail.  He  testified  that  the  majority 
of  the  switch  stands  were  placed  five  feet  nine  inches  from 
the  outside  of  the  rail  to  the  center  of  the  stand,  though  there 
were  many  switch  stands  nearer  than  that.  The  testimony  of 
tl  ese  experts  does  not  show  uniformity  of  custom  as  to  distance 
of  objects  from  the  track.  Mr.  Chandler  testified  to  one  post  on 
the  Pennsylvania  Railroad  maintained  to  mark  a  property  line. 
The  other  testimony  was  in  regard  to  the  customary  distance  of 
objects  and  appliances  necessary  in  the  operation  of  the  road. 
There  was  no  testimony  as  to  the  customary  distance  from  the 
rail  of  objects  like  the  post  in  question.  Evidence  of  customary 
use  as  to  the  distance  from  the  track  of  necessary  objects  and 
appliances,  even  if  shown,  could  not  well  be  regarded  as  evi- 
dence of  due  care  in  the  maintenance  of  an  object  not  necessary 
to  the  operation  of  the  road,  like  an  old  fence  post  loose  in  the 
ground  and  leaning  towards  the  track,  left  where  it  was  simply 
because  it  had  formerly  been  a  part  of  an  old  line  fence.  On  the 
testimony  we  cannot  say  that  the  jury  were  not  justified  in  find- 
ing that  the  defendant  was  guilty  of  negligence  in  maintaining  the 
post  where  it  was.  It  therefore  becomes  necessary  to  consider 
whether  the  plaintiff's  intestate  was  in  the  exercise  of  due  care. 

The  plaintiff  claims  that  the  intestate  acted  in  accordance  with 
instructions  from  the  conductor  and  within  the  scope  of  his  em- 
ployment, that  he  was  entitled  to  notice  of  the  existence  and 
position  of  the  post,  and  that  the  danger  to  the  children  in  holding 
onto  the  train  and  running  alongside  was  such  as  to  justify  the 
intestate  even  in  the  assumption  of  a  known  risk  in  order  to  drive 
them  away ;  and  argues  that  the  method  adopted  by  him  was  not 
rash  or  reckless.     She  cites  Keaveny  v.  Narragansett  Brew.  Co., 

Ex.  No.  3366  (decided  by  this  court)  69  Atl. .    In  this  case 

the  defendant  had  negligently  permitted  a  certain  steam  valve  to 
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become  badly  out  of  repair,  and  a  part  of  the  boiler  had  broken, 
allowing  the  escape  of  steam  into  the  boiler  room,  and  the  plain- 
tiff, a  fireman,  in  charge  of  the  room  in  the  absence  of  the  engi- 
neer, operated  the  valve  in  question,  and  incurred  the  risk  of 
personal  injury  in  order  to  prevent  serious  damage  to  the  prop- 
eny  of  the  defendant  and  its  workmen.  It  appeared  from  the 
evidence  that,  while  such  apprehended  damage  was  improbable  as 
a  matter  of  fact,  it  was  fairly  within  the  scope  of  the  plaintiff's 
duty  to  close  the  valve,  and  the  plaintiff  in  the  confusion  and  un- 
certainty of  the  monent  was  honestly  impressed  with  the  imper- 
ative necessity  of  closing  it.  He  had  reported  the  defect  three  or 
four  weeks  before  to  the  chief  engineer,  and  had  been  told  that 
it  would  be  repaired.  He  supposed  that  the  repairs  had  been 
made.  The  court  held  that  the  jury  did  not  err  in  finding  that 
the  plaintiff's  assumption  of  the  risk  was  justified  by  the  exigency, 
and  that  the  use  of  his  hands  in  turning  the  valve  was  not  con- 
tributory negligence.  In  Walsh  v,  Oregon  Ry.  &  Nav.  Co.,  10  Or. 
250,  a  narrow-gauge  railroad  had  but  recently  been  widened  to 
standard  gauge,  placing  the  track  nearer  a  water  tank,  so  that  the 
windowsills  of  the  cars  in  passing  were  variously  estimated  to  be 
from  6  to  18  inches  from  the  timbers  supporting  the  tank.  Water 
tanks  were  required  to  be  3^4  to  four  feet  distant  from  the  side 
of  the  cars,  and  plaintiff,  a  brakeman,  had  no  knowledge  of  the 
proximity  of  the  tank  in  question  to  the  side  of  the  cars.  In  the 
nighttime,  as  the  train  was  passing  the  tank,  the  plaintiff  put  his 
head  out  of  the  window  about  eight  inches  because  of  an  un- 
usual noise,  which  impressed  him  as  indicating  that  there  was 
something  the  matter  with  the  train,  and  while  in  that  position 
his  bead  came  in  contact  with  the  timbers  supporting  the  tank. 
He  was  in  the  car  by  direction  of  the  conductor.  He  had  the  rules 
and  had  read  that  portion  requiring  freight  conductors  to  know 
**that  a  reliable  brake  is  on  the  rear  car,  and  that  a  brakeman  is 
Icept  at  it  while  the  train  is  running."  There  was  evidence  that 
it  was  usual  for  brakemen  to  look  out  of  the  window  to  observe 
the  running  of  the  train.  Upon  this  evidence  the  plaintiff  was 
nonsuited.  The  judgment  was  reversed,  the  court  saying: 
"Whether  it  is  usual  for  brakemen  to  look  out  of  the  Car  window 
in  the  course  of  their  employment  to  note  the  movement  of  the 
train,  or  whether  the  duty  of  doing  so  originated  in  the  circum- 
J^tances  of  his  situation,  as  connected  with  his  employment,  and 
whether,  in  the  performance  of  it,  he  exercised  proper  care  and  cau- 
tion and  conducted  himself  in  the  usual  way  under  the  circum- 
Mances,  these,  and  other  considerations  of  like  character,  not  falling 
within  the  range  of  common  observation  and  experience,  seems  to 
t^s  to  be  more  projierly  addressed  to  the  sound  sense  ami  temperate 
f^ij^cretion  of  the  jury  under  proper  instructions  from  the  court." 
In  Eckert  v.  L.  I.  R.  R.  Co.,  43  N.  Y.  502,  3  Am.  Rep.  721, 
the  plaintiff's  intestate  seeing  a  little  child  on  the  track  and  a  train 
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swiftly  approaching,  so  that  the  child  would  be  almost  instantly 
crushed  unless  an  immediate  effort  was  made  to  save  it,  there- 
upon, in  the  sudden  exigency  of  the  occasion,  rushing  to  save  the 
child,  and.  succeeding-  in  that,  lost  his  own  life  by  being  run  over 
by  the  train,  it  was  held  that  his  voluntarily  exposing  himself  to 
the  danger  for  the  purpose  of  saving  the  child's  life  was  not  as 
matter  of  law  negligence  on  his  part  precluding  a  recovery.  The 
court  said :  "The  law  has  so  high  a  regard  for  human  life  that  it 
will  not  impute  negligence  to  an  effort  to  preserve  it,  unless  made 
under  such  circumstances  as  to  constitute  rashness  in  the  judg- 
ment of  prudent  persons.  For  a  person  engaged  in  his  ordinary 
affairs,  or  in  the  mere  protection  of  property,  knowingly  and  vol- 
untarily to  place  himself  in  a  position  where  he  is  liable  to  receive 
a  serious  injury,  is  negligence,  which  will  preclude  a  recovery  for 
an  injury  so  received;  but,  when  the  exposure  is  for  the  purp^ose 
of  saving  life,  it  is  not  wrongful,  and  therefore  not  negligent  un- 
less such  as  to  be  regarded  either  rash  or  reckless."  Also  Con- 
diff  V,  Railroad  Co.,  45  Kan.  256,  25  Pac.  562. 

The  evidence  in  the  case  at  bai,  however,  discloses  a  far  dif- 
ferent situation  from  any  set  forth  in  the  cases  cited.  The  only 
danger  disclosed  is  such  as  was  incident  to  children  holding  onto 
rods  on  the  side  of  the  train  and  running  along  with  the  train,  a 
dangerous  proceeding,  and  one  proper  to  be  prevented  by  reason- 
able means.  The  children,  however,  were  not  hanging  onto  the 
car  where  plaintiff's  interstate  went  down  the  end  and  swung  out 
and  stood  in  the  stirrup,  and  could  not  be  reached  by  him.  He 
could  only  frighten  them  off  at  best,  unless  he  was  prepared  to 
alight  and  go  to  them.  At  the  time,  the  train,  according  to  Jthe 
testimony,  was  running  from  7  to  13  miles  an  hour.  The  rules 
did  not  contain  any  directions  which  would  justify  the  action  taken 
bv  the  intestate.  They  did  contain  the  direction  to  obey  "special 
instructions"  of  the  conductor.  The  justification  of  the  intestate 
in  doing  what  he  did  must  be  sought  in  the  special  instructions 
given  to  brakemen,  including  Wilson,  by  the  conductor,  and  acted 
upon,  according  to  some  of  the  witnesses  for  the  plaintiff,  habit- 
ually by  brakemen  in  the  case  of  children  holding  on  and  running 
beside  the  train.  The  evidence  in  this  regard  is  not  satisfactory. 
While  there  is  much  testimony  as  to  general  instructions  to  drive 
people  and  children  away  from  trains,  and  some  as  to  instructions 
to  drive  them  away  from  moving  trains,  and  as  to  the  practice  of 
brakemen  in  going  down  the  ladder  and  trying  to  frighten  them 
away,  there  is  absolutely  no  testimony  that  any  conductor  or  any 
one  in  authority  gave  any  direction  to  brakemen  to  drive  children 
away  from  a  moving  train  in  the  manner  attempted  by  Wilson 
at  the  time  he  came  in  contact  with  the  post.  It  is  doubtless  true 
that  the  law  has  so  high  a  regard  for  human  life  that  it  will  not 
impute  negligence  to  an  effort  to  preserve  it,  unless  made  under 
such  circumstances  as  to  constitute  rashness  in  the  judgment  of 
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prudent  persons.  To  justify  such  exposure  for  the  purpose  of 
saving  life,  however,  it  is  necessary,  first,  that  there  be  imminent 
danger  to  the  person  or  persons  sought  to  be  saved ;  and,  second, 
that  the  method  attempted  be  not  rash  or  reckess  in  the  judgment 
of  prudent  persons.  In  the  case  at  bar  no  such  imminent  danger 
to  human  life  is  shown.  Some  children  were  holding  on  to  brace 
rods  or  other  parts  of  the  cars,  and  running  along  with  the  train. 
It  is  shown  that  children  frequently  did  this,  and,  while  this  was 
manifestly  a  far  from  safe  proceeding,  it  differed  very  materially 
from  the  danger  to  a  child  on  the  track  in  front  of  a  swiftly  ap- 
proaching train,  or  from  the  danger  a  child  would  be  in  who  had 
climbed  upon  the  step  or  brace  rod  or  other  part  of  a  car,  and  had 
remained  there  until  a  speed  had  been  attained  which  would 
render  it  probable  that  the  child  would  be  killed  if  it  fell  off.  For 
a  brakeman  to  go  down  the  car  where  he  could  reach  the  child, 
and  try  to  save  it  under  such  circumstances  would  be  far  different 
from  going  down,  and,  without  looking  ahead,  stepping  into  the 
stirrup  with  one's  back  toward  the  way  the  train  was  going,  and 
leaning  outward,  and  waving  one's  hand  to  frighten  away  children 
engaged  in  hanging  to  the  brace  rods  on  cars  in  the  rear,  and  run- 
ning with  the  train.  The  evidence  does  not  show  an  exigency 
which  would  justify  the  act  of  the  intestate  which  resulted  in  his 
death.  In  our  opinion  the  evidence  very  strongly  preponderates 
against  the  verdict  on  the  question' of  due  care  on  the  part  of  the 
paintiff's  intestate. 

The  defendant  excepted  to  the  admission  of  rules  975,  1063, 
1067,  ard  1072,  and  rules  E  and  F,  quoted  supra.  These  rules 
contained  instructions  to  conductors  as  to  permitting  persons  to 
ride  on  freight  trains,  directions  to  brakemen  as  to  their  duties 
and  proper  stations  on  the  train,  directions  to  attend  to  the  in- 
structions of  the  conductor,  to  observe  rules  for  conductors  and 
other  classes  of  employees  so  far  as  they  related  to  their  duties, 
and  stated  that  employees  in  any  service  are  subject  to  the  rules 
and  special  instructions.  They  were  properly  admitted.  The  de- 
fendant excepted  to  the  admission  of  rule  1369 :  "Use  every  ef- 
fort to  keep  trespassers  off  the  right  of  way" — and  rule  1353  for 
track  foremen :  "See  that  the  track  on  your  section  is  examined 
every  morning ;  that  it  is  in  good  condition  and  safe  for  the  pas- 
sage of  trains."  These  rules  were  not  applicable  to  this  case. 
The  duty  of  keeping  trespassers  off  the  right  of  way  is  a  yery 
different  thing  from  driving  children  from  a  moving  train.  Track 
foremen's  duties  would  not  include  the  removal  of  permanent  ob- 
jects maintained  by  a  railroad  company  near  its  tracks,  and  the 
introduction  of  the  rule  would  not  be  material  for  the  purpose 
of  showing  notice  to  the  defendant  of  the  existence  of  a  post 
which  it  was  maintaining  to  mark  a  property  line.  The  defendant 
took  many  exceptions  to  the  allowance  of  questions  as  to  the 
safety  of  construction  in  regard  to  objects  near  the  tracks  on  its 
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road  and  on  other  railroads  in  regard  to  which  testimony  was 
given  by  experts  called  by  it.    The  exceptions  were  based  ( 1 )  on 
the  ground  that  customary  usage  among  well-managed  railroads 
is  the  sole  test  of  negligence;  and  (2)  that  the  questions  as  to 
safety  of  construction  asked  of  its  experts  were  not  in  cross- 
examination.    The  following  cases  are  cited  by  defendant's  coun- 
sel as  supporting  the  contention  that  customary  usage  is  the  sole 
test:     Read  v,  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  20  R.  I.  209,  37 
Atl.  947,  where  the  injury  resulted  from  the  breaking  of  a  de- 
fective brake  rod.     The  evidence   for  the  defendant  tended   to 
show  that  the  flaw  was  not  discoverable,  owing  to  rust  on  the 
rod,  by  the  usual  methods  of  inspection,  and  the  plaintiff  offered 
no  evidence  to  rebut  this.     The  court  said:     "We  will  grant  a 
new  trial,  instead  of  directing  judgment  for  the  defendants,  that 
the  plaintiff  may,  if  he  can,  show  that  the  defect  was  not  a  latent 
defect,  or  that  the  methods  of  inspection  employed  by  the  de- 
fendants were  not  the  reasonable  and  usual  methods."    Burns  v. 
N.  Y.,  P.  &  B.  R.  R.  Co.,  20  R.  I.  789,  38  Atl.  926,  in  which  the 
court  says :    *'No  testimony  was  adduced  by  the  plaintiff  to  show- 
that  it  is  customary  for  railroad  companies,  or  that  it  has  ever 
been  considered  essential  by  prudent  men  engaged  in  the  opera- 
tion of  railroad  trains,  to  remove  spindles  from  the  drawbars  for 
the  purpose  of  inspecting  them,  and,  in  the  absence  of  such  testi- 
mony, we  are  of  the  opinion  that  it  was  not  negligence  for  the 
defendant  to  omit  an  inspection  of  the  spindle  in  question  in  that 
manner."    Benson  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  23  R.  I.  147, 
49  Atl.  689,  where  the  court  states  the  rule  that  it  is  the  duty  of 
the  master  to  provide  a  reasonably  safe  place  in  which  to  work 
and  reasonably  safe  appliances  and  instrumentalities  for  the  per- 
formance of  the  work.     The  court  also  held   that  a  question 
whether  cars  of  the  construction  of  that  on  which  the  injury  was 
sustained  were  in  common  use  on  other  roads  in  New  England 
was  improperly  excluded.    This  was  very  different  from  holding" 
that  such  evidence,  if  admitted,  would  be  conclusive.     Carr  z\ 
American  Locomotive  Works,  26  R.  I.  180,  58  Atl.  678,  where 
the  following  charge  to  the  jury  was  sustained:     "That  defend- 
ant is  not  bound  to  furnish  the  safest  or  newest  or  any  particular 
kind  of  burner  or  burner  valve,  except  such  as  are  in  common 
use  by  ordinarily  prudent  and  careful  men  and  concerns  under 
like  circumstances."     Also  Venbuvr  v.  Lafayette  Worsted  Mills, 
27  L.  I.  80,  60  Atl.  770:  Alves  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
27  R.  L  581.  65  Atl.  261,  and  McGar  v.  National  &  Providence 
Worsted  Mills,  22  R.  L  347,  47  Atl.  1092,  which  are  in  accord 
with  the  above  cases.    The  court  in  the  latter  case  cites  Wabash 
Rv.  Co.  V.  McDanicls,  107  U.  S.  454,  2  Sup.  Ct.  932,  27  L.  Ed. 
605.     In  that  case  the  court   (page  460  of  107  U.  S.,  page  937 
of  2  Sup.  Ct.    [27  L..  Ed.  605])   says:     "Ordinary  care,  then, 
*    *     *    implies  the  exercise  of  reasonable  diligence  and  reason- 
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able  diligence  implies,  as  between  employer  and  employee,  such 
watchfulness,  caution,  and   foresight  as,  under  all  the  circum- 
stances of  the  particular  service,  a  corporation  controlled  by  care- 
ful, prudent  officers  ought  to  exercise."     And  on  page  461  of 
107  U.  S.,  page  938  of  2  Sup.  Ct.  (27  L.  Ed.  605) :    "And  to 
say  as  matter  of  law  that  a  railroad  corporation  discharged  its 
obligation  to  an  employee,  in  respect  of  the  fitness  of  co-employees 
whose  negligence  has  caused  him  to  be  injured,  by  exercising, 
not  that  degree  of  care  which  ought  to  have  been  observed,  but 
only  such  as  like  corporations 'are  accustomed  to  observe,  would 
go  far  towards  relieving  them  of  all  responsibility  whatever  for 
negligence  in  the  selection  and  retention  of  incompetent  servants. 
If  the  general  practice  of  such  corporations  in  the  appointment 
of  servants  is  evidence  which  a  jury  may  consider  in  determining 
whether,  in  the  particular  case,  the  requisite  degree  of  care  was 
observed,  such  practice  cannot  be  taken  as  conclusive  upon  the 
inquiry  as  to  the  care  which  ought  to  have  been  exercised.     A 
degree  of  care  ordinarily  exercised  in  such  matters  may  not  be 
due  or  reasonable,  or  proper  care,  and  therefore  not  ordinary  care, 
within  the  meaning  of  the  law."    In  Texas  Ry.  Co.  v,  Behymer, 
189  U.  S.  468,  at  page  470,  23  Sup.  Ct.  622,  at  page  623  (47  L. 
Ed.  905)  the  court  says:     "What  usually  is  done  may  be  evi- 
dence of  what  ought  to  be  done,  but  what  ought  to  be  done  is 
fixed  by  a  standard  of  reasonable  prudence,  whether  it  usually 
i>  complied  with  or  not."     In  Maynard  v.  Buck,  100  Mass.  47, 
48,  the  court  says :    "What  had  been  done  by  others  previously, 
however  uniform  in  mode  it  may  be  shown  to  have  been,  does 
not  make  a  rule  of  conduct  by  which  the  jury  are  to  be  limited 
and  governed.     It  is  not  to  control  the  judgment  of  the  jury,  if 
they  see  that  in  the  case  under  consideration  it  is  riot  such  con- 
duct as  a  prudent  man  would  adopt  in  his  own  affairs,  or  not 
such  as  a  due  regard  to  the  obligations  of  those  employed  in  the 
affairs  of  others  would  require  them  to  adopt.    It  is  evidence  of 
what  is  proper  and  reasonable  to  be  done,  from  which,  together 
with  all  the  other  facts  and  circumstances  of  the  case,  the  jury 
are  to  determine  whether  the  conduct  in  question  in  the  case  be- 
fore them  was  proper  and  justifiable."    In  Austin  v.  Chicago,  etc., 
Ry.  Co..  93  Iowa,  236,  240,  61  N.  W.  849,  850,  the  following- 
instniction  was  held  proper:     "The  custom  or  practice  of  rail- 
road companies  in  building  their  switches  or  in  operating:  their 
roads  will  not  excuse  from  liability  for  injuries  sustained  if  such 
practice  or  custom  is  of  itself  ne^Iio:ent  and  disregards  the  safety 
of  employees."     In  Mayhew  v.  Sullivan  Mining  Co.,  7()  Me.  100, 
112,  the  court  says:     "It  would  be  no  excuse  for  a  want  of  or- 
dinary care  that  carelessness  was  universal  about  the  matter  in- 
volved, or  at   the   place  of  the  accident,    or    in    the    business 
generally.    Ordinary  care  is  the  care  which  persons  of  ordinary 
prudence — riot  careless  persons — would  take  under  all  the  cir- 
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cumstances."  See,  also,  Craver  v.  Christian,  36  Minn.  423,  31 
N.  W.  457,  1  Am.  St.  Rep.  675;  Lowrimore  v.  Palmer  Mfg.  Co., 
60  S.  C.  153,  38  S.  E.  430;  Geno  v.  Fall  Mountain  Paper  Co.* 
68  Vt.  568,  35  Atl.  475;  Bean  v.  Oceanic  Steam  Nav.  Co.  (C.  C.) 
24  Fed.  126;  Carlson  v.  Wilkeson,  etc.,  Co.,  19  Wash.  476,  53 
Pac.  725 ;  Martin  v.  California  C.  Ry.  Co.,  94  Cal.  326,  29  Pac. 
645;  6  Thompson,  Negligence,  §  7882.  As  appears  by  the  de- 
cisions of  this  court,  and  the  above-cited  cases,  evidence  of  cus- 
tomary usage  among  well-managed  railroads  is  properly  admis- 
sible as  tending  to  show  due  care,  but  such  evidence  cannot  be 
regarded  as  conclusive  upon  that  question.  As  the  expert  tes- 
timony to  customary  usage  was  admissible  as  tending  to  show 
due  care  on  the  part  of  the  defendant,  it  was  proper  that  the 
plaintiff  should  be  permitted  to  cross-examine  as  to  the  safety 
of  the  construction  shown  by  such  testimony. 

The  defendant  excepted  to  questions  in  regard  to  the  fence  of 
which  the  post  in  question  was  formerly  a  part.    It  was  admitted 
that  the  post  was  an  old  fence  post.     It  could  not  harm  the  de- 
fendant to  show,  what  was  already  in  evidence,  that  this  post 
was  once  a  part  of  a  fence  which  was  no  longer  there.    The  fol- 
lowing question  asked  in  the  direct  examination  of  defendant's 
expert  was  ruled  out:     "What  was  the  minimum  distance  from 
the  rail  in  1902  of  an  object  similar  to  the  one  described  in  the 
testimony?"     The  witness  had  testified  as  to  the  distance  from 
the  rail  at  which  the  Boston  &  Albany  Railroad  endeavored  to 
place  objects  beside  the  track,  and  had  said  it  was  common  prac- 
tice to  have  objects  at  a  less  distance.    He  should  have  been  per- 
mitted to  answer  the  question.    The  exception  is  sustained.    We 
now  come  to  the  defendant's  exceptions  to  instructions  and  re- 
fusals of  instructions  to  the  jury.    The  plaintiff's  requests  follow, 
with  the  rulings  thereon:   "(1)    If  the  jury  find  the  post  in  ques- 
tion was  placed  and  located  too  near  the  track  to  be  reasonably  safe 
for  brakemen  properly  discharging  their  duties  on  passing  freight 
trains,  then  it  was  negligence  on  the  part  of  the  defendant  to 
keep  and  maintain  the  post  so  located,  for  which  negligence  it 
would  be  liable  to  an  employee  who  was  injured  in  the  proper 
discharge  of  his  duty,  or  to  his  personal  representative  if  death 
ensued,  unless  it  be  shown  that  such  employee  knew  of  the  dan- 
ger therefrom  or  had  competent  means  of  knowledge  of  said 
danger."     This  request   was  granted,  and  defendant  excepted. 
The  instruction  was  correct.     The  duty  of  a  railroad  company 
is  to  make  its  structures  and  appliances  reasonably  safe  for  its 
employees.    Darling  v.  N.  Y.,  P.  &  B.  R.  R.  Co.,  17  R.  I.  708,  24 
Atl.  462,  16  L.  R.  A.  643 ;  Crandall  v,  N.  Y.,  N.  H.  &  H.  R. 
R.  Co.,  19  R.  I.  594,  35  Atl.  307*  Whipple  v.  Same,  19  R.  I.  588, 
35  Atl.  305,  61  Am.  St.  Rep.  796.    "(2)    Where  a  railroad  com- 
pany suffers  and  permits  an  obstruction  like  the  post  in  question 
to  remain  so  near  to  its  tracks  as  to  expose  its  employees  to  the 
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risk  of  injury  therefrom  while  performing  their  duties,  such 
risk  of  injury  is  not  a  risk  incident  to  the  employment,  and  is  not 
a  risk  assumed  by  its  employees  since  the  company  is  bound  to 
keep  its  premises  safe  for  its  employees,  who  may  properly  as- 
sume that  the  employer  is  maintaining  its  premises  and  appli- 
ances in  a  safe  condition,  and  for  breach  of  this  duty  the  rail- 
road company  would  be  liable."  This  request  was  granted  and 
defendant  excepted.  The  instruction  was  correct.  See  cases, 
supra,  and  McGarrity  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  25  R.  I. 
269.  55  Atl.  718,  and  Savage  v.  R.  I.  Co.,  28  R.  I.  391,  67  Atl. 
633.  '*(3)  A  railroad  company  is  bound  to  exercise  such  care 
in  providing  safe  premises  for  its  employees  as  a  reasonably  pru- 
dent natural  person  would  exercise  under  the  same  conditions; 
and  it  cannot  avoid  this  duty  by  adopting  a  different  standard 
of  care,  even  if  approved  by  other  railroad  companies  to  the  ex- 
tent of  becoming  a  common  practice  among  railroad  companies, 
for  otherwise  they  might  escape  all  liability  for  actually  dangerous 
and  negligent  construction  by  simply  making  it  a  common  practice 
to  maintain  such  unsafe  and  negligent  equipment,  and  this  the 
law  will  not  permit  or  countenance.  If  the  space  for  clearance 
of  obstructions  commonly  allowed  and  adopted  by  well-managed 
railroad  companies  is  reasonably  safe,  then  such  common  prac- 
tice may  be  shown  as  evidence  rebutting  negligence,  but,  if  such 
space  for  clearance  is  not  reasonably  safe,  then  its  adoption  by 
other  railroad  companies,  however  extensive,  does  not  ipso  facto 
make  it  reasonably  safe,  and  the  mere  showing  of  such  a  common 
practice  or  custom  will  not  relieve  the  defendant  from  liability 
in  this  case  if  you  find  that  the  space  for  clearance  shown  here 
was  insufficient  to  be  reasonably  safe  for  brakemen  in  the  dis- 
charge of  their  duties,  or,  in  other  words,  that  this  post  was  so 
near  to  the  track  as  to  be  actually  dangerous  to  brakemen  in  dis- 
charging their  duties."  This  request  was  granted,  and  defendant 
excepted.  The  instruction  was  correct.  See  cases  cited,  supra, 
on  the  question  of  customary  usag^e  as  evidence  of  due  care.  The 
plaintiff's  fourth  request  was  refused^  "(5)  Upon  the  question 
of  the  contributory  negligence  of  the  plaintiff's  intestate  in  placing 
himself  as  he  did  at  the  time  of  his  injury,  it.wijlbe  your  duty 
to  consider  the  rules  of  the  company,  any  special  instructions  you 
may  find  were  given  to  him,  his  duty  under  such  rules  and  special 
instructions,  if  any,  and  then  to  say  what  was  a  reasonable  and 
prudent  performance  of  such  duties  under  all  the  circumstances 
shown  by  the  proofs,  keeping  in  view  any  efforts  he  may  have 
properly  made  to  avoid  or  prevent  injury  to  others  as  prescribed 
by  the  rules  of  the  company,  any  exigency  which  you  may  find 
existed,  at  the  time  he  was  injured,  by  reason  of  the  surroundings, 
and  the  duty,  if  any,  which  he  was  engaged  in  performing  at  that 
time,  and  if  you  find  that  he  was  at  the  time  of  injury  engaged  in 
the  discharge  of  the  duty  of  preventing  injury  to  others  under  a 
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reasonable  construction  of  the  rules  and  special  instructions  given 
him,  if  any,  and  you  shall  further  find  that  the  method  of  dis- 
charging such  duty  did  not  amount  to  a  rash  or  reckless  act  upon 
his  part  in  view  of  all  the  circumstances,  you  would  have  the  right 
to  say  that  he  was  not  guilty  of  contributory  negligence,  for  the 
law  has  so  high  a  regard  for  huiflan  life  it  will  not  impute  negli- 
gence to  an  effort  to  preserve  it  unless  made  under  circumstances 
constituting  rashness  in  the  judgnent  of  prudent  persons.  Even 
where  a  known  risk  is  assumed  in  an  exigency  created  by  im- 
minent danger  to  the  safety  of  property  or  the  lives  of  others,  a 
jury  may  properly  find  that  the  assumption  of  such  known  risk 
was  justified  by  the  exigency."  This  request  was  granted  and 
defendant  excepted.  The  instruction  was  correct  so  far  as  it 
applies  to  this  case.  The  reference  to  the  saving  of  property 
was  immaterial,  and  caused  no  harm  to  the  defendant.  The  point 
has  already  been  covered  in  the  discussion  of  the  lawfulness 
or  exposure  of  one's  self  in  a  proper  exigency  for  the  purpose  of 
saving  human  life.  The  sixth  request  was  modified  and  given  as 
follows :  "The  plaintiff's  intestate  had  the  right  to  assume  the 
defendant  would  perform  its  duty  in  providing  a  safe  place  for 
him  to  perform  his  duties,  and,  if  you  find  that  the  post  was 
unnesessarily  near  to  the  track,  that  he  was  absorbed  in  the  per- 
formance of  his  duties,  and  his  attention  was  thereby  deverted 
from  the  danger  or  peril  to  which  he  was  exposed  by  reason  of 
this  post  being  too  near  the  track,  and  Mr.  Wilson  was  ignorant 
of  the  existence  of  the  post,  and  had  no  competent  means  of 
knowing  of  its  existence,  if  such  was  the  fact,  it  is  for  you  to  say 
under  such  circumstances  whether  the  plaintiff  here  was  entitled 
to  recover,  and  you  would  be  justified  in  finding  for  the  plaintiff 
upon  such  a  state  of  facts.".  The  sixth  instruction  is  an  incom- 
plete statement  of  the  law,  inasmuch  as  it  omitted  all  reference 
to  the  obligation  of  care  proportioned  to  the  circumstances  of 
the  case.  The  defendant's  exception  is  sustained.  The  defend- 
ant's requests  follow,  with  the  rulings  thereon:  "(1)  The  de- 
fendant is  bound  to  keep  obstacles  away  from  the  track  only  such 
a  distance  as  ordinarily  careful  railroad  corporations  do  under 
like  circumstances."  This  request  was  refused,  and  defendant 
excepted.  The  request  was  properly  refused.  The  fact  that 
a  railroad  only  does  or  omits  to  do  what  other  railroad  companies 
do  or  omit  to  do,  while  admissible  in  evidence  as  tend- 
ing to  show  due  care,  is  not  conclusive.  The  court  had 
already  instructed  the  jury  that  such  testimony  was  proper, 
and  that  they  had  a  right  to  consider  it,  and  had  said:  *'If  from 
the  consideration  of  that  testimony  it  aids  you  in  finding  what 
was  a  reasonable  amount,  or  what  reasonable  prudence  has  fixed 
as  a  distance  of  clearance,  why,  you  can  use  it  for  that  purpose."' 
And  again :    "You  shall  only  give  such  weight  to  this  question  of 
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common  practice  as  it  may  show  what  ordinary  reasonable  men 
elsewhere  in   the  exercise  of  reasonable  prudence  and  caution 
have  seen  fit  to  use  as  the  distance  of  clearance  between  objects 
on  the  track  and  their   cars."    The  charge  in  that  regard   was 
correct.    *'(2)    If  it  was  common  practice  for  ordinarily  careful 
railroad  corporations  to  have  posts  as  close  to  the  track  as  the 
post  in  question,  the  defendant  was  not  guilty  of  negligence  in 
having  this  post  in  the  position  in  which  it  was,  and  the  verdict 
must  be   for   the  'defendant."     This  request  was  refused,  and 
defendant    excepted.      The    request    was    properly    refused    for 
the  same  reason  as   the   first.     "(3)    The   burden   is   upon   the 
plaintiff  to  prove  that  the  defendant  was  negligent  in  having 
the  post  in   question   in  the  position  in  which  it   was."     This 
request  was  granted.     "(4)  If  the  plaintiff  has  failed  to  show 
by  a  preponderance  of  evidence  that  it  was  not  common  prac- 
tice for  ordinarily  careful  railroad  corporations  to  have  posts 
of  this  kind  at  the  distance  that  this  post  was  from  the  track,  she 
has  failed  to  prove   negligence  on   the   part  of   the  defendant, 
and  the  verdict  must  be  for  the  defendant."     This  request  was 
refused,   and    the   defendant  excepted.     The  request  was    prop- 
erly refused  for  the  same  reasons  as  defendant's  first  and  sec- 
ond requests.     "(5)  Common  practice  does  not  mean  univer- 
sal practice,  or  that  a  certain  practice  was  more  prevalent  than 
another  practice,  but  merely  that  that  was  done  right  along." 
This  request  was  refused,  and  defendant  excepted.    The  request 
was  properly  refused.      It  omits  all  qualifications  as  to  common 
practice  by   reasonably  careful   and   prudent  men.     "(6)     The 
plaintiff's  intestate  assumed  all  the  ordinary  risks  of  his  employ- 
ment."   This  request  was  granted.    "(7)    The  plaintiff's  intestate 
assumed  all  the  ordinary  risks  of  his  employment,  whether  he 
knew^hem  or  not,  and  if  a  post  of  this  height,  in  this  location,  was 
an  ordinary  risk  of  the  plaintiff's  intestate's  employment,  it  was 
assumed  by  him,  and  the  verdict  must  be  for  the  defendant." 
This  request  was  refused,  and  defendant  excepted.    The  request 
was  properly  refused.    The  post,  if  too  near  the  track  to  be  rea- 
sonablv  safe  was  not  an  ordinary  risk  of  the  employment.    Whip- 
ple f.  X.  Y.,  X.  H.  &  H.  R.  R.  Co.,  19  R.  I.  587,  35  Atl.  305,  61 
Am.  St.  Rep.  796;  Cratidall  v.  X.  Y.,  N.  H.  &  H.  R.  R.  Co., 
19  R.  I.  594,  35  Atl.  307.    "(8)    If  the  post  in  question  was  not 
an  ordinary  risk  of  the  employment,  and  the  plaintiff's  intestate 
knew,  or  might  have  known  by  the  exercise  of  reasonable  care, 
of  the  location  of  and  danger  arising  from  the  post,  he  assumed 
the  risk,  and  the  verdict  must  be  for  the  defendant."     This  re- 
quest was  granted.     "(9)    The  legal  test  of  reasonable  safety  in 
appliances  or  places  is  ordinary  use,  and  the  jury  cannot  set  up 
any  other."     This  request  was  refu§ed,  and  defendant  excepted. 
The  request  was  properly  refused.     It  omits  all  qualifications  as 
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to  safe  and  prudent  use.    "(10)    No  man  or  corporation  is  held 
by  law  to  a  higher  degree  of  skill  than  the  fair  average  of  his 
profession  or  trade,  and  the  standard  of  due  care  is  the  conduct 
of  the  average  prudent  man.    The  test  of  negligence  in  employers 
is  the  same;  and,  however  strongly  they  may  be  convinced  that 
there  is  a  better  or  less  dangerous  way,  no  jury  can  be  per- 
mitted to  say  that  the  usual  or  ordinary  way  commonly  adopted 
by  those  in  the  same  business  is  a  negligent  way  for  which  liability 
should  be  imposed."     This  request  was  refused,  and  defendan-. 
excepted:    The  request  was  properly  refused  for  the  same 'rea- 
sons as  the  first.    "(11)    The  duty  of  the  defendant  was  to  fur- 
nish a  place  as  safe  and  free  from  danger  as  other  persons  of 
ordinary  care,  prudence,  and  caution,  engaged  in  like  business  and 
in  like  circumstances,  ordinarily  furnish,  and,  if  the  place  in  ques- 
tion was  such  a  place,  the  verdict  must  be  for  the  defendant." 
This   request   was   refused,   and   defendant  excepted.     The    re- 
quest was  properly  refused   for  the  same  reasons  as  the  first. 
"(12)    The  proper  measure  of  damages  is  the  pecuniary  loss 
suffered  by  the  parties  entitled  to  the  sum  to  be  recovered,  with- 
out any  solatium  for  distress  of  mind,  and  the  loss  is  what  the 
deceased  would  have  probably  earned  by  his  intellectual  or  bodily 
labor  in  his  business  or  profession  during  the  residue  of  his  life- 
time, and  which  would  have  gone  for  the  benefit  of  tiie  persons 
entitled  to  recover  under  the  statute  taking  into  consideration  his 
age,  ability,  and  disposition  to  labor  and  his  habits  of  living  and 
expenditure."    This  request  was  refused,  and  defendant  excepted. 
The  twelfth  request  was  properly  refused.    The  rules  of  damages 
in  this  case  had  been  fully  given  to  the  jury  in  the  charge.    Under 
our  statute,  in  case  of  death,  the  action  is  considered  as  brought 
in  behalf  of  the  estate  of  the  decedent  for  the  damage  to  that  es- 
tate caused  by  the  death  in  question.     McCabe  v.  Narr.  El.  Lt. 
Co.,  27  R.  I.  272,  61  Atl.  667. 

The  defendant  excepted  to  the  following  portion  of  the  charge 
of  the  court:  "If  the  exigencies  of  the  situation  were  such  as 
to  make  it  necessary  for  them  to  place  the  track  so  near  the  post 
as  to  be  a  source  of  danger,  or  to  allow  the  post  to  remain  so 
near  the  track  as  to  be  a  source  of  danger,  then  it  was  their  duty 
to  notify  their  employees  of  that  source  of  danger."  The  instruc- 
tion was  proper.  Savage  xk  R.  I.  Co.,  28  R.  I.  391,  67  Atl.  633^ 
In  that  case  a  conductor  riding  on  the  running  board  of  an  electric 
car  was  struck  bv  a  pole  near  the  track.  The  court  said  (page 
401  of  28  R.  L,  page  637  of  67  Atl.)  :  "The  danger  from  this 
pole,  if  any,  was  either  an  obvious  risk,  and  so  assumed  by  the 
deceased ;  or  else  it  was  nonobvious,  or  extraordinary,  and,  if  so, 
it  was  a  matter  as  to  which  the  deceased  was  entitled  to  special 
warning  and  instruction  from  the  defendant.  And,  of  course, 
it  is  well  settled  that  in  the  latter  case  the  burden  of  proof  is 
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upon  the  defendant  to  show  that  proper  warning  and  instruction 
was  given."    The  defendant  also  excepted  to  that  portion  of  the 
charge  that  "it  would  make  no  difference  if  railroad  companies 
which  are  said  to  be  well  regulated  and  operated  had  a  less  dis- 
tance of  clearance  than  you  find  to  be  reasonable ;  that  would  not 
excuse  tliis  railroad  company."    This  is  simply  a  repetition  of  the 
former  exception  on  the  same  subject.     The  defendant  also  ex- 
cepted to  that  portion  of  the  charge  leaving  it  for  the  jury  to 
consider  whether  they  found  any  exigency  which  justified  the  in- 
testate in  doing  as  he  was  doing  at  the  time  of  the  accident.    This 
is  a  repetition  of  the  former  exception  on  the  same  subject.    The 
defendant  excepted,  also,  to  the  instruction  that  the  agreement  to 
acquaint  himself  with  surrounding  objects  does  not  put  a  dif- 
ferent phase  upon  the  matter.     The  instruction  upon  that  point 
was  as  follows :    "And  I  so  charge  you,  gentlemen,  that  the  rail- 
road company  cannot  escape  the  effect  of  its  own  negligence  by 
any  contract  or  agreement  that  it  entered  into  with  Mr.  Wilson, 
or  any  of  its  empoyees,  and  the  relation  of  the  railroad  company 
to  Mr.  Wilson  was  just  the  same  so  far  as  their  being  saved  from 
acts  of  their  own  negligence  as  if  he  never  signed  that  paper. 
The  railroad  company  and  any  other  employer  of  labor  and  any 
other  person  cannot  be  allowed  to  contract  himself  out  of  his 
own  negligence.     So  you  may  disregard  that  portion  of  this  ap- 
plication which  has  been  introduced  in  evidence."     The  appli- 
cation referred  to  contained  the  following:     "If  this  application 
is  granted,  and  I  am  employed  as  a  freight  brakeman,  I  shall  enter 
upon  such  employment  with  a  full  understanding  of  the  risks  at- 
tending the  same,  all  of  which  I  will  deliberately  assume,  and  I 
will,  as  soon  as  jxDSsible,  make  a  careful  examination  of  the  rail- 
road tracks  and  yards  where  my  duty  calls  me,  and  note  their 
condition  and  position  and  the  position  of  all  signal  wires  and 
poles,  telegraph  poles,  switches,  bridges,  and  other  objects  that 
are  near  the  track."    The  instruction  was  erroneous.    The  plain- 
tiffs intestate  assumed  the  risks  of  the  employment  by  enter- 
ing upon  the   employment,   and   he   could   as   lawfully  assume 
them  by  an  agreement  in  writing  as  by  implication.     As  was 
said  by   Knowlton,    J.,  in    O'Maley  zk  South  Boston  Gaslight 
Co.,  158  Mass.  135,  32  N.  E.  1119,  47  L.  R.  A.  161:     "The 
same  reason  applies  equally  where  the  employee,  without  any 
express  stipulation  in  regard  to  risks,  enters  a  service  which,  by 
reason  of  the  obvious  condition  of  the  ways,  works,  and  machin- 
ery, involves  peculiar  dangers.     Such  a  contract  is   implied  as 
ought  to  be  implied  from  the  situation  and  dealings  of  the  parties, 
and  it  has  the  same  effect  as  if  expressly  made.'*    He  could  also 
lawfully  agree  to  acquaint  himself  with  surrounding  objects  as 
s^out  in  the  application.    The  court  should  have  left  to  the  jury 
the  question  whether  he  had  reasonably  cornplied  with  his  agree- 
ment so  to  do.    The  exception  is  sustained. 
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The  defendant's  exception  to  the  decision  of  the  superior  court 
denying  its  motion  for  a  new  trial  on  the  ground  that  the  verdict 
is  against  the  evidence,  and  the  weight  thereof  is  also  sustained. 
The  defendant's  other  exceptions  are  overruled,  and  case  is  re- 
mitted to  the  superior  court  for  a  new  trial. 


Northern  Pac.  Ry.  Co.  v.  Jones. 

(Circuit  Court  of  Appeals,  Ninth  Circuit,  February  5,  1906.) 

[144  Fed.  Rep.  47.] 

Railroads — Persons  on  Track — Licensees — Care  Required.* — ^Thc 
only  duty  a  railroad  company  owes  to  a  licensee  on  the  track  is  to 
use  reasonable  precautions  to  avoid  injuring  him. 

Negligence — Contributory  Negligence — Proximate  Causes — Contrib- 
uting Cause.f — Where  plaintiffs  negligence  is  one  of  the  proximate 
causes  of  the  injury  which  he  sustained,  directly  contributing  to  the 
result,  he  cannot  recover,  though  the  negligence  of  the  defendant 
also  contributed  thereto. 

Railroads  —  Persons  on  Track  —  Licensees -^  Contributory  Negli- 
gence.t — Where  plaintiff,  a  miner,  34  years  of  age,  and  in  full  posses- 
sion of  his  faculties,  walked  on  defendant's  railroad  track,  a  distance 
of  more  than  half  a  mile,  without  once  looking  back  or  stopping  to 
listen  for  an  approaching  train,  by  which  he  was  struck  and  injured, 
he  was  guilty  of  contributory  negligence,  as  a  matter  of  law,  pre- 
cluding a  recovery. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
licensees  and  trespassers  on  railroad  tracks,  see  last  foot-note  ap- 
pended to  Chicago,  etc.,  Ry.  Co.  v.  Pritchard  (Ind.),  28  R.  R.  R.  146, 
51  Am.  &  Eng.  R.  Cas.,  N.  S.,  146;  foot-notes  appended  to  Birming- 
ham Ry..  etc.,  Co.  v.  Jones  (Ala.),  27  R.  R.  R.  781,  50  Am.  &  Eng. 
R.  Cas.,  N.  S..  781;  St.  Louis  S.  W.  Ry.  Co.  v.  Bryant  (Ark.),  27  R. 
R.  R.  504,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  504;  foot-note  appended  to 
Chicago,  etc.,  Ry.  Co.  v.  McCandish  (Ind.),  26  R.  R.  R.  502,  49  Am. 
&  Eng.  R.  Cas.,  N.  S..  502;  foot-note  appended  to  Norfolk  &  W.  Ry. 
Co.  V.  Stegall's  Adm'x  (Va.),  25  R.  R.  R.  664,  48  Am.  &  Eng.  R.  Cas.. 
N.   S.,   6€4. 

tFor  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  on  account  of  simple  negligence  where  there  was 
also  contributory  negligence,  see  foot-note  appended  to  Fcitl  v.  Chi- 
cago City  Ry.  Co.  (111.),  14  R.  R.  R.  798,  37  Am.  &  Eng.  R.  Cas.,  X. 
S.,  798,  where  all  those  preceding  it  are  collected  or  referred  to;  foot- 
notes appended  to  Harris  v.  Southern  Ry.  Co.  (Ga.),  27  R.  R.  R. 
508,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  508;  first  foot-note  appended  to 
Drown  v.  Northern  Ohio  Traction  Co.  (Ohio),  25  R.  R.  R.  1,  48  Am. 
&  Eng.  R.  Cas.,  N.  S..  1. 

JFor  the  authorities  in  this  scries  on  the  subject  of  contributory 
negligence  in  using  steam  railroad  tracks  as  a  foot-path,  see  foot- 
note appended  to  Gulf,  etc.,   Ry.   Co.  r.   Mathews   (Tex.),  20   R.   R. 
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Same — Excuse. — ^The  fact  that  the  wind  was  blowing  in  his  face, 
and  that  the  noise  of  a  waterfall  may  have  deadened  the  sound  of  the 
approaching  train,  only  rendered  the  use  of  his  senses' the  more  im- 
perative, and  did  not  excuse  his  failure  to  look  and  listen. 

Same — ^Last  Clear  Chance.§ — The  doctrine  of  last  clear  chance 
was  not  applicable  to  a  person  walking  on  a  railroad  track,  who  was 
injured  by  a  train  approaching  him  from  the  rear,  where  the  person 
injured  voluntarily  placed  himself  in  a  place  of  danger,  from  which 
he  had  a  present  means  of  escape,  and  continued  therein  without  ex- 
ercising precautions  which  an  ordinarily  prudent  man  would  have  ex- 
ercised. 

Trial — Direction  of  Verdict. — Where,  from  any  proper  view  of 
the  undisputed  or  established  facts,  the  conclusion  follows,  as  fc  mat- 
ter of  law,  that  plaintiff  cannot  recover,  it  is  the  duty  of  the  trial 
court  to  direct  a  verdict. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  Division  of  the  District  of  Idaho. 

The  plaintiff  in  error  owns  and  operates  a  line  of  railroad 
'ieven  miles  in  length,  running  from  Wallace  to  Burke,  in  Sho- 
shone county,  Idaho.  The  road  runs  through  a  canyon  which  is 
from  100  to  400  feet  wide.  Along  the  line  of  the  road  are  located 
se\'eral  important  mining  properties,  and  the  dwellings  of  about 
4.000  people.  From  Manchester  to  Burke,  a  distance  of  about 
four  miles,  the  railroad  track  is  lined  by  the  habitations  of  resi- 
dents and  by  places  of  business.  For  a  considerable  portion  of 
that  distance,  the  road  runs  through  and  along  the  principal  street, 
and,  in  the  towns  of  Gem,  Frisco,  and  Black  Bear,  runs  through 
the  only  thoroughfare  or  street.  Parallel  with  said  road,  and  run- 
ning in  part  on  the  same  side  of  Canyon  creek  and  in  part  on  the 
opposite  side  thereof,  is  the  railroad  track  of  the  Oregon  Rail- 
way &  Navigation  Company;  but  that  track,  being  not  so  well 
graded,  is  less  used  than  the  track  of  the  plaintiff  in  error.  Be- 
tween Manchester  and  Burke,  the  railroad  track  of  the  plaintiff  in 
error,  is  continuously  and  customarily,  during  all  hours  of  the  day 
and  night,  used  by  nearly  all  persons  who  travel  up  and  down  the 
canyon  between  said  points  and  intervening  points;  it  being  the 
most  convenient  roadway  therethrough.  It  is  so  used  by  miners 
?oing  to  and  from  their  work,  by  school  children  going  to  and 
from  school,  and  by  others  passing  back  and  forth  through  the 

R.  573,  43  Am.  &  fing.  R.  Cas.,  N.  S.,  573,  where  all  those  preceding 
it  are  collected;  Chesapeake  Beach  Ry.  Co.  v.  Donahue  (Md.).  28  R. 
R.  R.  272.  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  272;  Coy  v.  Missouri  Pac. 
H  Qo.  (Kan.),  24  R.  R.  R.  555,  47  Am.  &  Eng.  R.  Cas.,  N.  S..  55:>. 

|For  the  authorities  in  this  series  on  the  subject  of  the  last  clear 
chance  doctrine,  see  first  foot-note  appended  to  Doherty  v.  Des  Moines 
City  Ry.  Co.  (Iowa),  27  R.  R.  R.  477,  50  Am.  &  Eng.  R.  Cas..  N.  vS., 
477;  first  foot-note  appended  to  Smith  v.  Connecticut  Ry.  &  L.  Co. 
iConn.),  27  R.  R.   R.  201.  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  201. 
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canyon.  All  this  use  of  the  railroad  track  had  been  known,  ac- 
quiesced in,  and  consented  to  by  the  railroad  company  for  many 
years  prior  to  the  accident  which  is  the  subject  of  the  present  ac- 
tion. The  railroad  company  had  permitted  storekeepers  and 
mining  companies  to  deliver  goods  by  means  of  push  cars  on  its 
track.  In  the  winter,  snow  along  the  creek  is  from  two  to  four 
feet  deep,  and  it  is  thrown  by  the  plaintiff  in  error  upon  either  side 
of  its  track,  thereby  leaving  the  space  between  the  rails  the  only 
convenient  road  of  travel  for  people  coming  and  going  on  foot. 
About  100  feet  north  of  the  railroad  track  is  a  wagon  road  run- 
ning from  Gem,  past  Frisco,  and  approaching  the  track,  to  which 
it  becomes  contiguous  at  a  point  about  200  feet  east  of  the  place 
of  the*  accident.  On  the  evening  of  February  4,  1904,  the  defend- 
ant went  from  his  home  in  Black  Bear  down  the  track  to  Gem. 
Between  the  hours  of  12  and  1  he  was  returning  on  the  railroad 
track,  as  had  been  his  custom.  When  about  400  feet  easterly 
from  the  platform  at  Frisco,  while  going  eastward,  he  was  struck 
by  a  railroad  train  of  the  plaintiff  in  error.  The  train  was  a  spe- 
cial train  which  was  run  from  one  to  five  times  a  week  to  carrv 
passengers  home  from  dances,  lodge  meetings,  and  shows  at 
Wallace.  On  the  night  in  question  it  had  stopped  at  Frisco,  and 
had  started  on  its  eastward  course,  and  was  running  at  from 
six  to  eight  miles  an  hour  when  it  struck  the  defendant  in  error. 
He  was  not  seen  by  the  persons  in  charge  of  the  train,  although 
the  point  where  he  was  struck  was  in  view  for  a  dist|ince  of 
more  than  500  feet  iij  the  direction  from  which  the  train  was 
coming,  and  that  portion  of  the  track  was  lighted  by  the  electric 
arc  lights  of  the  Frisco  Consolidated  Mining  Company.  The  de- 
fendant in  error  testified  that  he  was  walking  between  the  rails 
in  the  middle  of  the  track,  and  was  not  watching  for  any  train; 
that  it  was  out  of  the  regular  train  time,  and  he  did  not  expect  any 
train  to  be  running  on  the  road  at  that  time  of  the  night ;  that  he 
was  familiar  with  the  conditions  around  Frisco,  having  walked 
past  the  scene  of  the  accident  twice  a  day  for  a  long  period  of  time 
just  preceding  the  accident ;  that  the  noise  of  water  falling  over  a 
dam  nearby  the  place  of  the  accident,  and  a  wind  blowing  down 
the  canyon  at  the  time,  made  it  more  difficult  to  hear  an  upcoming 
train ;  that  after  he  left  Petersen's  saloon,  which  was  below  Frisco. 
he  never  stopped  walking  until  he  was  run  over ;  that  he  did  not 
hear  the  train  whistle  at  or  near  Frisco.  As  to  whether  or  not 
the  train  did  whistle  on  leaving  that  station  the  testimony  is  con- 
flicting. A  number  of  people  living  near  the  point  of  the  accident 
testified  to  having  heard  the  whistle.  In  the  action  which  was 
brought  by  the  defendant  in  error  to  recover  damages  for  the  in- 
juries which  he  sustained,  a  verdict  was  returned  in  his  favor  for 
$7,000,  upon  which  a  judgment  was  rendered  against  the  plaintiff 
in  error. 


Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S  161 

Northern  Pac.  Ry.  Co.  v,  Jones 

John  M.  Bunn  and  James  B.  Babb,  for  plaintiff  in  error. 
/.  H.  Forney,  A.  H.  Featherstone,  and  John  P.  Gray,  for  de- 
fendant in  error 

Before  Gilbert,  Ross,  and  Morrow,  Circuit  Judges. 

Gilbert,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

Error  is  assigned  to  the  refusal  of  the  trial  court  to  instruct  the 
jury  to  return  a  verdict  for  the  plaintiff  in  error,-  on  the  ground 
that  the  contributory  negligence  of  the  defendant  in  error  was 
such  as  to  preclude  his  right  to  recover.  The  defendant  in  error 
places  much  reliance  on  the  evidence  which  points  to  the  negligent 
manner  in  which  the  train  was  operated,  in  view  of  the  general 
license  to  the  public  to  come  and  go  upon  the  railroad  track, 
conceding  that  the  defendant  in  error  was  a  licensee,  and  that  all 
trains  and  locomotives  should  have  been  moved  upon  said  track 
with  proper  reg:ard  for  his  safetv,  the  most  that  can  be  .>aid  of  the 
duty  of  the  railroad  company  in  that  regard  is  that  it  was  bound 
to  use  reasonable  precaution  to  avoid  injuring  him.  Cahill  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  74  Fed.  285,  20  ^.  C.  A.  184; 
.elton  r.  Aubrev,  74  Fed.  330,  20  C.  C.  A.  436:  Tutt  v.  Illinois 
Central  R.  R.  Co..  104  Fed.  741.  44  C.  C.  A.  320:  Adams  v.  South- 
ern Railway  Co..  84  Fed.  596,  28  C.  C.  A.  494:  Garner  v.  Trum- 
bull. 94  Fed.  321,  36  C.  C.  A.  361.  In  the  case  last  cited,  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  referring:  to  the 
dutv  of  railroad  engineers  where  such  license  exists,  said : 

"Knowing  the  usage  which  prevails,  they  may  reasonably  be 
required  to  anticipate  the  probable  presence  of  persons  on  or* 
near  the  track  at  such  places,  and  to  be  on  the  lookout  when  their 
attention  is  not  directed  to  the  p^rforrriance  of  their  other  duties." 

Assuming  that  the  evidence  which  went  to  the  jury  proves  that 
the  railroad  company  was  negligent  in  not  discovering  the  pres- 
ence of  the  defendant  in  error  on  its  track,  what  shall  be  said  of 
the  evidence  of  the  contributorv  nesfliorence  of  the  defendant 
in  error?  A  general  license  to  the  public  to  walk  upon  a  railroad 
track  does  not  mean  that  the  railroad  company  is  to  be  the  insurer 
of  Ihe  safety  of  all  persons  who  avail  themselves  of  that  permis- 
sion. While  the  license  adds  to  the  responsibilities  of  the  rail- 
road company,  and  imposes  upon  it  a  greater  burden  of  care,  it 
does  not  affect  the  duty  that  rests  upon  the  licensee  to  take  all  due 
precautions  to  avoid  injury. to  himself.  If  the  negligence  of  the 
defendant  in  error  was  one  of  the  proximate  causes  of  the  injury 
which  he  sustained,  if  it  directly  contributed  to  the  unfortunate 
result,  he  cannot  recover,  even  though  the.  neglie^ence  of  the  plain- 
tiff in  error  contributed  to  it:  and  the  rule  is  the  same  whether 
the  injured  person  be  a  trespasser  on  the  railroad  track  or  a  li- 
censee.   Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Cook,  66  Fed.  115, 
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13  C.  C.  A.  364,  371,  28  L.  R.  A.  181 ;  Felton  r.  Aubrey,  74  Fed. 
350,  360,  20  C.  C.  A.  436;  Garner  v.  Trumbull,  94  Fed.  321,  36  C. 
C.  A.  361 ;  Louisville  &  N.  Ry.  Co.  v.  McClish,  115  Fed.  268,  273, 
53  C.  C.  C.  60;  King  v.  Illinois  Central  R.  R.  Co.,  114  Fed.  855, 
862,  52  C.  C.  A.  489;  Missouri  Pacific  Railroad  Co.  v.  Moseley, 
57  Fed.  921,  6  C.  C.  A.  641,  645. 

In  the  case  last  cited,  the  court  held  that  a  license  to  walk  upon 
the  track  did  not  relieve  the  licensee  from,  the  duty  of  exercising 
reasonable  care  to  protect  himself  from  obvious  dangers  from  the 
Engines  and  cars,  and  said : 

"It  certainly  gives  him  no  higher  right  than  that  of  the  traveler 
upon  the  public  highway  at  a  railway  crossing.  *  *  *  It  was 
negligent  for  him  to  walk  upon  the  track  300  feet  without  look- 
ing behind  him." 

In  Felton  ?'.  Aubrey,  the  court  said: 

"Such  a  licensee  is  himself  under  the  highest  obligation  to  look 
out  for  his  own  safety,  and  he  cannot  recover  if  his  own  want  of 
due  care  proximately  contributes  to  his  misfortune." 

In  Louisville  &  N.  Ry.  Co.  v.  McClish,  it  was  said : 

"Even  in  the  case  of  a  licensee,  there  is,  under  such  circum- 
stances, the  highest  duty  to  exercise  the  utmost  degree  of  vigilance 
in  looking  out  for  approaching  engines  or  cars.  *  *  *  The  track 
is  the  property  of  the  railroad  company,  which  it  has  the  legal 
right  to  use  at  any  and  all  times." 

.  The  rule  is  well  established  that  it  is  the  duty  of  a  traveler  to 
stop  and  look  and  listen  before  crossing  or  walking  along  a  rail- 
road track.  He  has  no  right  to  assume  at  any  time  of  the  day  or 
night  that  trains  will  not  be  run  over  the  track.  Railroad  Ojm- 
pany  r.  Houston,  95  U.  S.  697,  24  L.  Ed.  542 ;  Schofield  z^  Chic- 
ago &  St.  P.  Ry.  Co.,  114  U.  S.  615,  5  Sup.  Ct.  1125,  29  L.  Ed. 
224;  Northern  Pacific  Railroad  7'.  Freeman,  174  U.  S.  379,  19 
Sup.  Ct.  763,  43  L.  Ed.  1014. 

Said  the  court,  in  Elliott  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  150 
U.  S.  248,  14  Sup.  Ct.  85,  37  L.  Ed.  1068: 

"The  track  itself,  as  it  seems  necessary  to  iterate  and  reiterate, 
is  itself  a  warning.  It  is  a  place  of  danger.  .  It  can  never  be  as- 
sumed that  cars  are  not  approaching  on  a  track,  or  that  there  is 
no  danger  there  form." 

The  defendant  in  error  was  a  miner  of  the  age  34  years,  and 
•  was  in  the  full  possession  of  his  senses.  According  to  his  own 
testimony,  he  walked  upon  the  railroad  track  a  distance  of  more 
than  half  a  mile  without  once  looking  back  or  stoppinor  to  listen 
for  an  approaching  train.  In  so  doing,  it  must  be  held  that  he 
was  guilty  of  gross  negligence,  which,  irrespective  of  negligence 
in  the  faikire  of  the  engineer  to  discover  him  on  the  track,  is  suf- 
ficient to  bar  his  right  of  recovery.  It  was  no  excuse  for  his 
failure  to  take  such  precautions  that  the  wind  was  blowing  in 
his  face,  or  that  the  noise  of  a  waterfall  may  have  deadened  the 
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sound  of  an  approachirig  train.  Those  circumstances  only  ren- 
dered the  use  of  his  senses  the  more  imperative.  It  was  his 
duty  continually  to  exercise  vigilance. 

Said  the  court,  in  Kansas  City,  Ft.  S.  &  M.  Co.  v.  Cook,  66 
Fed.  115,  123,  13  C.  C.  A.  364,  371 : 

•'The  noises  about  him  made  it  all  the  more  important  that  he 
should  not  rely  upon  his  sense. of  hearing  alone." 

And  in  Garlich  v.  Northern  Pacific  Railroad  Co.,  131  Fed.  839, 
^v  C.  C.  A.  237,  the  court  said : 

"Xo  reliance  on  the  exercise  of  care  by  persons  in  control  of 
the  movement  of  trains  or  engines  will  excuse  any  lack  of  the 
exercise  of  such  care  by  persons  going  upon  such  tracks.  If 
the  use  of  these  senses  is  interfered  with  by  obstructions  or  by 
noises,  ordinary  reasonable  care  calls  for  proportionately  increased 
vigilance." 

On  the  authority  of  Inland  &  Seaboard  Coasting  Co.  z\  Tolson, 
139  U.  S.  551-558,  11  Sup.  Ct.  653,  35  L.  Ed.  270;  Grand  Trunk 
Rv.  Co.  V.  Ives,  144  U.  S.  408-429,  12  Sup.  Ct.  679,  36  L.  Ed. 
485.  and  Bogan  v.  Carolina  Central  Ry.  Co.,  129  N.  C.  154, 
39  S.  E.  808,  55  L.  R.  A.  418,  the  defendant  in  error  invokes 
the  doctrine  that  the  contributory  negligence  •of  the  party  in- 
jured will  not  defeat  the  action,  if  it  be  shown  that  the  defendant 
might,  by  the  exercise  of  reasonable  care  and  prudence,  have 
avoided  the  consequences  of  the  injured  party's  negligence.  In 
the  first  of  these  decisions,  the  doctrine  was  applied  in  a  case 
where  the  plaintiff,  a.  wharfinger,  was  standing  with  his  foot  be- 
Kveen  the  timbers  of  a  wharf,  to  deliver  freight  to  a  vessel  which 
was  about  to  make  a  landing  there,  and  which  struck  the  wharf 
with  such  force  as  to  crush  his  foot.  But  the  court  held  that  the 
doctrine  was  applicable,  for  the  reason  that  the  jury  might  well 
have  been  of  opinion  that,  while  there  was  some  negligence  on 
tlie  plaintiff's  part  in  standing  where  and  as  he  did,  yet  that  the 
officers  of  the  boat  knew  just  where  and  how  he  stood,  and  might 
have  avoided  injuring  him,  if  they  had  used  reasonable  care* 
to  prevent  the  steamboat  from  striking  the  wharf  with  unusual 
and  unnecessary  violence.  In  the  Ives  Case,  the  plaintiff's  in- 
testate was  killed  while  attempting  to  cross  a  railroad  track. 
'There  was  evidence  of  negligence  on  the  part  of  the  railroad  com- 
pany. On  the  part  of  the  plaintiff^s  intestate  there  was  no  evi- 
f'cnce  as  to  what  precaution  he  took  before  placing  himself  in 
the  place  of  danger,  except  that,  at  a  distance  of  about  76  feet 
from  the  track,  he  stopped  several  minutes,  presumably  to  listen 
tor  trains;  that  while  there  a  train  passed;  and  that,  soon  after 
•t  had  passed,  and  while  the  noise  caused  by  it  was  still  quite 
^lij^tinct,  he  proceeded  across  the  track  and  was  struck  by  another 
train.  The  court  held  that  the  question  of  contributory  negligence 
^'f  the  plaintiff's  intestate  was  properly  left  to  the  jury,  as  one  to 
♦>e  ^^etermined  imder  all  the  circumstances  of  the  case,  but  inci- 
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dently  proceeded  to  affirm  the  rule  above  quoted,  citing  Davies 
V.  Mann,  10  M.  &  W.  546;  Inland  &  Seaboard  Coasting  Co.  v. 
Tolson,  and  other  cases.  There  was  no  evidence  in  the  Ives  Case 
that  the  plaintiff's  intestate  was  seen  by  those  who  were  managing 
the  train  in  time  to  have  avoided  the  accident.  The  court,  in  that 
case,  however,  reaffirmed  the  rule  that  a  traveler,  on  going  upon 
a  railroad  track,  ought  to  make  vigilant  use  of  his  senses  of  sight 
and  hearing,  and  Hsten  for  signals,  and  look  in  the  different  di- 
rections from  which  a  train  might  come,  and  said : 

"If  by  neglect  of  this  duty  he  suffers  injury  from  a  pnssing 
train,  he  cannot  recover  of  the  company,  although  it  may  itself 
be  chargeable  with  negligence,  or  have  failed  to  give  the  signals 
required  by  statute,  or  be  running  at  the  time  at  a  speed  exceed- 
ing the  legal  rate.'^ 

It  cannot  be  contended  that  in  the  Ives  Case  the  Supreme  Court 
intended  to  lay  down  the  broad  rule  that  no  contributory  negli- 
gence of  the  party  injured  will  defeat  his  right  to  recover,  if  it 
be  shown  that  the  defendant  might,  by  the  exercise  of  reasonable 
care  and  prudence,  have  avoided  the  consequences  of  that  negli- 
gence. To  so  hold  w^ould  be  to  destroy  the  whole  doctrine  of 
contributory  negligence.  As  applied  to  the  present  case,  it  would 
mean  that  the  plaintiff  in  error  was  bound  to  know  that  the  de- 
fendant in  error  was  upon  its  track,  and  that  he  would  not  step 
aside  in  time  to  avoid  the  train.  Such  is  not  the  doctrine  of  cases 
such  as  Northern  Pacific  Railroad  v.  Freeman  and  the  other  de- 
cisions which  we  have  cited  above.  The  doctrine  of  "the  last 
clear  .chance,"  so  invoked  by  the  defendant  in  error,  originated 
in  Davies  v,  Mann,  in  which  it  was  held  that  the  plaintiff's  want 
of  ordinary  care  in  that  case  did  not  constitute  contributory  negli- 
gence, because  it  was  a  remote  cause  or  mere  condition  of  the 
injury,  and  did  not  proximately  contribute  to  it,  and  because  the 
negligence  of  the  defendant  arose  subsequently  to  that  of  the 
plaintiff,  and  the  latter 's  negligence  was  so  obvious  as  to  have 
been  discoverable  by  the  exercise  of  ordinary  care.  That  doctrine 
has  no  application  to  a  case  where  the  plaintiff  voluntarily  places 
himself  in  a  place  of  danger  from  which  he  has  present  means 
of  escape,  and  continues  there  without  exercising  precautions 
which  an  ordinarily  prudent  man  would  exercise.  We  have  noth- 
ing here  to  do  with  the  law  applicable  to  a  case  where  the  injured 
person  is  found  in  a  place  of  danger,  as  upon  a  railroad  trestle, 
from  which  he  is  powerless  to  extricate  himself  on  the  approach  of 
a  train,  and  where  his  situation  is  discovered,  or  ought  to  have 
been  discovered,  by  those  in  charge  of  the  train.  The  case  of 
Northern  Pacific  Railroad  v.  Craft,  69  Fed.  124,  16  C.  C.  A.  175, 
cited  by  the  defendant  in  error,  has  no  bearing  upon  the  questions 
here  involved,  for  the  reason  tnat  there  was  in  that  case  no  evi- 
dence of  negligence  on  the  part  of  the  deceased,  other  than  the 
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fact  that  he  was  killed  while  upon  the  track  in  the  discharge  of 
h:,^  duties. 

Where  the  facts,  or  the  fair  inference  to  be  drawn  from  the 
facts,  with  respect  to  contributory  negligence  are  doubtful,  the 
case  is  one  for  the  jury ;  but  where,  from  any  proper  view  of  the 
undisputed  or  established  facts,  the  conclusion  follows  as  a  mat- 
ter of  law  that  the  plaintiff  cannot  recover,  it  is  the  duty  of  the 
trial  court  to  direct  a  verdict.  Schofield  v.  Chicago  &  St.  P.  Ry. 
Co..  114  U.  S.  615,  5  Sup.  Ct.  1125,  29  L.  Ed.  224;  Delaware, 
etc..  Railroad  v.  Converse,  139  U.  S.  469,  11  Sup.  Ct.  569,  35  L. 
F/1.  213;  Warner  v.  B.  &  O.  R.  R,  168  U.  S.  339,  18  Sup.  Ct.  68, 
42  L.  Ed.  491 ;  Northern  Pacific  Railroad  v.  Freeman,  174  U.  S. 
379,  19  Sup.  Ct.  763,  43  L.  Ed.  1014 ;  District  of  Columbia  v. 
Moulton,  182  l^  S.  576,  21  Sup.  Ct.  840,  45  L.  Ed.  1237. 

We  think  that  the  Circuit  Court  erred  in  submitting  to  the  jury 
the  question  of  the  contributory  negligence  of  the  defendant  in 
error. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  in- 
stnictions  to  enter  judgment  for  the  plaintiff  in  error. 


Whitfield  v.  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  North  Carolina,  April  1,  1908.) 

[60  S.  E.  Rep.  1126.] 

Master  and  Servant — ^Injuries  to  Servant — Contributory  Negli- 
gence.*—A  brakeman  off  duty  and  riding  home  alighted  from  thf 
train  at  the  conductor's  direction  at  a  station  to  inquire  of  the  agent 
if  there  was  a  package  for  the  conductor.  On  attempting  to  board 
the  train,  which  was  running,  it  gave  a  sudden  jerk  and  threw  him 
under  it.  He  testified  that  he  did  not  know  how  fast  it  was  running, 
but  guessed  it  was  running  10  or  15  miles  an  hour.  Held,  that  he 
was  guilty  of  contributory  negligence  barring  recovery. 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Wayne  County;  Long,  Judge. 

Action  by  Oscar  Whitfield  against  the  Atlantic  Coast  Line 
Railroad  Company.  Judgment  for  plaintiff  for  $500,  and  de- 
fendant appeals.     Error  and  action  dismissed. 

The  court  submitted  these  issues:     (1)    Was  the  plaintiff  in- 


*Sce  foot-notes   appended   to   Wise   Terminal    Co.   v.   McCormick 
(Va.),  19  R.  R.  R.  23,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  23. 
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plaintiff  entitled  to  recover  of  the  defendant?  Answer:  Five 
hundred  dollars.  At  the  conclusion  of  the  evidence  the  defendant 
moved  to  nonsuit  the  plaintiff,  which  motion  was  denied,  and  de- 
fendant excepted.  From  the  judgment  rendered,  defendant  ap- 
pealed. 

Aycock  &  Daniels,  for  appellant. 

IV.  T,  Dortch  and  /.  L.  Barham,  for  appellee. 

Brown,  J.  The  facts  are  stated  in  the  opinion  of  the  court. 
The  plaintiff  was  a  brakeman  of  a  freight  train  in  defendant's 
employment.  At  the  time  of  the  injury  he  was  not  on  duty,  but 
was  on  his  way  to  his  home  at  Mt.  Olive  from  Wilmington.  He 
was  traveling  on  a  freight  train  by  permission  of  the  *'boss  man,*' 
who  refused  him  a  pass,  but  told  him  to  get  aboard  the  freight 
and  go  home.  Plaintiff  was  riding  on  the  engine  when  train 
reached  Magnolia.  Conductor  directed  him  to  get  off  and  see 
the  agent  and  inquire  if  there  was  a  package  of  flowers  for  him. 
Conductor  told  plaintiff  to  get  the  flowers  and  then  catch  the 
train.  The  plaintiff  testifies  further:  "I  got  off  and  went  to 
agent,  and  told  him  what  Capt.  Southerland  told  me.  The  agent 
said  there  was  no  package  there  for  Capt.  Southerland.  I  went 
back  to  get  on  train.  When  I  went  to  get  on  the  train, 
it  gave  a  sudden  snatch  and  threw  me  right  under  it.  My 
left,  leg  was  cut  off  a  little  above  the  knee,  and  my  right 
forefinger  near  the  upper  joint.*  Do  not  know  how-  iast  it 
was  running  when  I  tried  to  get  on.  I  guess  it  was  running  10 
or  15  miles  per  hour.  I  had  not  been  in  the  employment  of  the 
railroad  quite  two  months  at  that  time."  No  other  evidence  was 
introduced,  and  the  case  rests  entirely  upon  plaintiff's  own  ver- 
sion of  the  facts,  and  upon  those  facts  we  are  of  opinion  that  the 
judge  erred  in  not  sustaining  the  motion  to  nonsuit.  We  place  the 
same  construction  upon  the  language  of  the  plaintiff  in  reference 
to  the  speed  of  the  train  which  his  counsel  place  upon  it  in  their 
brief,  viz.,  that  he  was  giving  "his  opinion"  of  the  speed  at  which 
the  train  was  running  at  the  time  he  attempted  to  board  it.  His 
opinion  was  nevertheless  evidence,  for  no  witness  can  do  more 
than  give  an  opinion  upon  such  a  matter,  and  it  is  the  only  evi- 
dence in  this  case  bearing  upon  it. 

We  are  somewhat  ^t  a  loss  to  understand  upon  what  theory  of 
negligence  the  court  below  held  the  defendant  liable;  but  assum- 
ing, for  the  sake  of  the  argument,  that  there  is  evidence  of  negli- 
gence, then  upon  the  unbroken  line  of  precedents  the  plaintiff 
upon  his  own  evidence  is  guilty  of  such  contributory  negligence  as 
bars  recovery.  The  general  rule  is  that  persons  who  are  injured 
while  attempting  to  get  on  or  off  a  moving  train  cannot  recover 
for  any  injury  thev  may  sustain  in  so  doing.  Burgin  v.  Railroad, 
115  X.  C.  (573,  20  S.  E.  473.  This  rule  is  reiterated  by  the  present 
chief  justice  in  Johnson  v.  Railroad,  130  N.  C.  488,  41  S.  E.  794, 
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and  enforced  by  Mr.  Justice  Walker  in  Morrow  v.  Railroad,  134 
X.  C.  99,  46  S.  E.  12,  where  all  our  precedents  and  many  others 
are  collected.  There  may  be  some  few  exceptions  to  the  rule,  but 
this  case  falls  within  none  of  them. 

In  a  case  very  similar  to  this  the  Court  of  Appeals  of  New 
York  says:  "In  boarding  a  moving  train  there  is  generally  less 
excuse  tiian  in  alighting  from  one.  The  party  attempting  it  is 
not  often  under  the  same  Stress  of  circumstances  as  frequently 
happens  in  the  former  case.  He  may  be  compelled  to  wait  for 
another  train,  but  this  is  an  inconvenience  merely  which  does  not 
justify  exposing  himself  to  hazard,"  Hunter  v.  Railroad,  112  N. 
Y.  378, 19  N.  E.  820,  2  L.  R.  A.  832,  8  Am.  St.  Rep.  752.  See, 
also,  Denny  v.  Railroad,  132  N.  C.  340,  43  S.  E.  847 ;  Gordon  v. 
Railroad,  132  N.  C.  565,  44  S.  E.  25. 

The  motion  to  nonsuit  is  allowed,  and  the  action  dismissed. 

Error. 


CiCALKSE  V.  Lehigh  Valley  R.  Co. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  March  2,  1908.) 

[69   Atl.   Rep.   166.] 

Master  and  Servant — Risks  Assumed  by  Servant — Promise  to  Re- 
pair.*—In  order  to  be  relieved  from  the  assumption  of  the  risk  of 
being  injured  by  using  an  obviously  defective '  hand  car  upon  the 
ground  that  the  master  had  promised  to  repair  the  defect,  a  servant 
must  show  affirmatively  that  such  promise  was  made  by  the  master, 
or  by  one  standing  in  his  place  authorized  to  make  the  promise  for 
him. 

Same.!— Where  no  express  authority  to  promise  repairs  is  shown, 
and  the  proof  is  limited  tp  the  fact  that  the  promisor  was  the  foreman  of 
a  gang  of  track  laborers,  directing  them  in  their  work,  the  foreman 
and  workmen  are  fellow  servants,  and  no  inference  can  legally  be 
drawn  that  the  foreman,  because  of  the  position  he  held,  was  em- 
powered by  the  master  to  make  a  promise  to  repair  upon  which  a 
servant  can  rely  to  relieve  him  from  the  implied  assumption  of  the 
risk  of  obvious  dangers  connected  with  his  employment;  and  where 
the  question  was  submitted  to  the  jury  whether,  under  such  a  state 
of  facts,  there  was  a  legitimate  and  reasonable  inference  to  be  drawn 


•See  generally,  second  foot-note  appended  to  Cincinnati,  etc.,  Ry. 
Co.  p.  Robertson  (C.  C.  A.),  17  R.  R.  R.  324.  40  Am.  &  Eng.  Jl.  Cas., 
^.^S.,  324. 

"^For  the  authorities  in  this  series  on  the  question  whether  a  fore- 
man is  a  fellow  servant  of  a  hand  working  under  him  see  foot-notes 
appended  to  Owens  v.  San  Pedro,  etc.,  R.  Co.  (Utah),  25  R.  R.  R. 
373,  48  Am.  &  Eng.  R.  Cas..  N.  S.,  373;  Vito  v.  West  Chester,  etc.. 
gy-  Co.  (Pa.),  25  R.  R.  R.  370,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  370; 
reterson  v,  Philadelphia,  etc..  R.  Co.  (Pa.).  23  R.  R.  R.  150,  46  Am. 
\  Eng.  R.  Cas.,  N.  S.,  150;  Russel  v,  Lehigh  Valley  R.  Co.  (N.  Y.),  23 
^'  R-  K.  135,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  135. 
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that  the  foreman  was  authorized  to  promise  for  the  master,  an  error 
was  committed. 

Same — Master's  Liability  for  Injuries  to  Servant — ^Duty  to  Fur- 
nish Safe  Appliances4 — Where  a  railroad  company  provides  hand  cars 
for  the  transportation  of  its  employees  from  the  place  where  they 
have  been  working  to  a  point  convenient  to  their  homes,  even  if  the 
journey  is  commenced  after  the  usual  work  of  the  day  has  ceased, 
the  relation  of  master  and  servant  continues  until  the  employee  has 
reached  the  destination  to  which  he  is  being  carried  by.  or  with  the 
consent  of,  the  company,  and  the  company  is  not  relieved  of  its  duty 
to  furnish  a  reasonably  safe  machine  and  appliances  for  that  purpose 
while  such  relation  continues  to  exist. 

Same — Instructions. — A  refusal  to  charge,  on  request,  that  the  su- 
perior servant  rule  has  never  been  adopted  in  this  state,  and  that  the 
foreman  of  a  gang  of  laborers  of  whom  the  plaintiff  was  one  is  a  fel- 
low servant  of  the  plaintiff,  and  that  a  promise  to  make  repairs  made 
by  such  a  foreman  would  not  bind  the  defendant  unless  the  jury  should 
find  that  he  had  in  fact  been  authorized  by  the  defendant  to  make 
such  promise,  is  error. 

Pitney,  Trenchard,  Bogert,  Gray,  and  Dill,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Joseph  Cicalese  for  personal  injuries  against  the  Le- 
high Valley  Railroad  Company.  Judgment  for  plaintiff  and  de- 
fendant Wings  error.    Reversed,  and  a  new  trial  ordered. 

Conovcr  English  and  Robert  H.  McCarte,  for  plaintiff  in  error. 
Thomas  L.  Raymond,  for  defendant  in  error. 

Bergen,  J.  The  plaintiff  was  one  of  a  gang  of  laborers  em- 
ployed as  trackmen  by  the  defendant,  working  under  the  super- 
vision of  a  foreman  who  was  constantly  present  directing  the 
work.  At  the  close  of  the  work,  on  August  8,  1905,  the  plaintiff, 
together  with  other  of  the  workmen,  started  to  go  home  on  a  hand 
car  as  they  had  been  accustomed  to,  and,  while  operating  the  car 
by  means  of  a  handle  bar,  the  plaintiff  was  thrown  from  it  and 

JFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  with  respect  to  their  employees  who 
are  injured  while  being  transported  to  and  from  work,  see  foot-notes 
appended  to  Chicago,  etc.,  Co.  v.  O'Donnel  (111.),  17  R.  R.  R.  769,  40 
Am.  &  Eng.  R.  Cas.  N.  S.,  769,  where  all  those  preceding  it  are  col- 
lected or  referred  to. 

For  the  authorities  in  this  series  on  the  subject  of  the  degree  of  care 
required  of  a  railroad  company,  as  an  employer,  in  furnishing  and 
maintaining  appliances,  see  foot-notes  appended  to  McDonnell  v.  New 
York,  etc.,  R.  Co.  (Mass.),  25  R.  R.  R.  525,  48  Am.  &  Eng.  R.  Cas.. 
N.  S.,  525;  foot-notes  appended  to  Southern  Ry.  Co.  %'.  McGowan 
(Ala.).  25  R.  R.  R.  35l  48  Am.  &  Eng.  R,  Cas.,  N.  S.,  353:  Clippard  v, 
St.  Louis  Transit  Co.  (Mo.),  23  R.  R.  R.  110,  46  Am.  &  Eng.  R.  Cas., 
N.  S.,  110. 
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suffered  injuries,  compensation  for  which  is  the  object  of  this 
suit.  The  car  was  provided  for  the  use  made  of  it  by  the  defend- 
ant, and  the  cause  of  the  injury  was  a  defective  handle  bar,  the 
use  of  which  was  necessary  to  propel  the  car.  Before  he  began 
to  use  the  bar,  the  plaintiff  knew  it  was  defective,  and  called  the 
attention  of  the  foreman  to  it,  saying:  "The  handle  is  all  loose. 
We  can't  work  with  this."  The  condition  of  the  bar  had  been 
known  to  the  plaintiff,  for  a.  day  or  two  previous,  so,  when  he 
undertook  to  use  it  on  the  day  of  the  accident,  he  was  aware  that, 
in  order  to  operate  the  car,  he  could  only  do  so  by  using  an  ap- 
pliance which  he  knew  to  be  defective  and  dangerous,  and  thereby 
assumed,  unless  relieved  from  it,  the  risk  of  injury  likely  to  hap- 
pen to  him  from  such  use.  It  is  not  claimed  in  this  case  that  the 
appliance,  when  furnished  by  the  master,  was  not  in  good  order 
and  a  reasonably  safe  tool  for  the  purpose  intended. 

The  right  of  tliis  plaintiff  to  recover  under  the  conditions  pres- 
ent depends  upon  his  showing  affirmatively  that  he  was  absolved 
from  his  implied  contract  with  the  defendant  that  he  would  as- 
sume the  risk  of  obvious  dangers  connected  with  his  employment, 
upon  the  ground  that  the  master  had  made  him  a  promise  to  rem- 
edy the  defective  appliance,  upon  which  promise  he  had  a  lawful 
right  to  rely.  The  only  promise  shown  was  one  by  the  foreman 
of  a  gang  of  workmen  of  which  the  plaintiff  was  one.  If  such 
promise  was  made  by  one  standing  in  the  place  of  the  master  and 
authorized  to  speak  for  it  in  that  respect,  then  the  plaintiff  had  a 
right  to  rely  upon  it,  and  the  inference  of  his  willingness  to  in- 
cur the  obvious  risks  incident  to  his  employment  no  longer  re- 
mained, and  he  was  relieved  from  the*implied  assumption  of  such 
risks.  It  is  not  pretended  that  there  was  any  express  authority 
^hown,  but  the  plaintiff  insists  that  the  jury  could  properly  infer 
that  there  was  an  implied  authority  vested  in  the  foreman  inci- 
dent to  the  position  held  by  him,  and  that,  when  the  foreman  said 
in  reply  to  plaintiff's  complaint,  "I  will  fix  it  to-morrow  morning," 
it  was  the  promise  of  one  authorized  by  the  master  to  speak  for 
him.  Whether  such  inference  should  be  drawn  from  these  facts 
was  submitted  to  the  jury,  who  found  that  it  could  be,  and  there 
was  a  verdict  for  the  plaintiff.  At  the  close  of  the  plaintiff's  case, 
a  motion  to  nonsuit  was  made,  and  at  the  close  of  the  whole  case 
defendant  moved  for  the  direction  of  a  verdict  for  the  defend- 
ant. Both  motions  were  refused,  and  an  exception  taken  and 
sealed  to  each  refusal.  The  uncontradicted  testimony  was  that 
the  person  who  made  the  alleged  promise  was  merely  the  fore- 
wan  of  a  gang  of  men  engaged  in  repairing  and  laying  railroad 
tracks,  who  under  the  settled  law  of  this  state  was  their  fellow 
^€n,'ant,  and  that  the  fact  that  he  was  foreman  or  boss  of  the 
gang  under  his  immediate  supervision  and  direction  justifies  no 
inference  that  he  was  authorized  to  speak  for  the  defendant,  and 
promise  (hat  it  would  repair  the  defective  appliance.     He  had  no 
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more  authority,  because  of  the  position  he  held,  to  make  such  a 
*  promise  for  the  master  than  any  other  of  plaintiff's  fellow  serv- 
ants, for  all  were  employed  in  a  common  service.  O'Brien  v, 
American  Dredging  Co.,  53  N.  J.  Law,  294,  21  Atl.  324.  In 
Spencer  v,  Haines  (N.  J.  Sup.)  64  Atl.  970,  plaintiff  was  injured 
because  a  guard  rail,  which  was  out  of  order,  had  been  removed 
for  repairs.  She  had  complained  to  an  engineer  regularly  em- 
ployed for  the  purpose  of  looking  after  all  the  machinery  in  de- 
fendant's building,  and  he  had  promised  plaintiff  to  repair  the 
rail,  and  taken  it  away  for  that  purpose.  In  an  opinion  by  the 
Chief  Justice  the  Supreme  Court  declared  that,  in  the  absence  of 
proof  of  any  fact  from  which  authority  could  be  fairly  inferred, 
it  was  error  to  leave  to -the  jury  the  question  whether  plaintiff 
was  justified  in  relying  upon  the  promise  to  repair  made  by  the 
engineer.  If  the  authority  to  make  the  required  promise  cannot 
be  awfully  inferred  where  the  promisor  was  an  engineer  em- 
ployed to  make  repairs  generally,  such  an  inference  cannot  be 
supported  by  proof  that  the  promisor  was  a  fellow  servant  of 
plaintiff.  The  defendant  was  clearly  entitled  to  a  direction  in  its 
favor  on  the  whole  case,  and  the  refusal  of  the  trial  court  to  so 
direct  was  an  injurious  error. 

Error  was  also  assigned  upon  the  refusal  of  the  trial  court  to 
charge,  as  requested,  that  as  the  injury  to  the  plaintiff  happened 
after  the  work  for  the  day  had  closed,  and  there  being  no  evi- 
dence of  any  contract  by  the  defendant  to  carry  the  plaintiff  to 
and  from  his  work,  the  relation  of  master  and  servant  no  longer 
existed,  and,  if  there  was  any  liability  attaching  to  defendant,  it 
arose  because  the  plaintiff  was  a  licensee,  and  that  defendant  was 
only  responsible  for  such  injuries  as  resulted  from  willful  negli- 
gence. We  are  of  opinion  that  it  was  not  error  to  decline  to 
charge  as  requested.  The  relation  of  master  and  servant  contin- 
ues during  the  carriage  of  the  servant  to  and  from  his  work,  when 
done  by  the  master,  or  with  his  consent,  where  from  the  character 
of  the  service  such  transportation  is  beneficial  both  to  the  master 
and  servant.  In  the  case  under  review,  the  servant  was  working 
at  different  points  along  the  railroad  of  the  defendant,  and  it  was 
the  custom  of  defendant  to  furnish  a  sufficient  number  of  hand 
cars  to  take  all  of  the  men  belonging  to  the  gang  to  a  destination 
convenient  to  their  homes,  and  the  furnishing  of  such  cars  by 
defendant,  and  their  use  by  the  plaintiff  for  such  purpose,  bein^  a 
custom  availed  of  by  both  parties,  it  became  an  element  of  the 
employment,  accepted  and  acted  on  by  the  parties  as  a  part 
thereof.  In  Bowles  v.  Ind.  Rv.  Co..  27  Ind.  App.  672,  62  N.  E. 
94,  87  Am.  St.  Ren.  279.  the  plaintiff  was  a  workman  engae^ed  in 
the  construction  of  a  trolley  line,  and  was  transported  to  and  from 
his  work  in  a  wagon  drawn  by  horses  furnished  by  defendant. 
While  plaintiff  was"  being  carried  to  his  work  the  horses  ran 
away,  and  he  was    injured.     In    holding    that    the  relation    of 
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master  and  servant  continued  to  exist  during  such  conveyance  the 
court  said:  "In  view  of  the  migratory  character  of  the  service, 
such  tranportation  facilitated  the  prosecution  of  the  work,  and 
was  beneficial  to  both  employer  and  employees.  It  was  by  the 
conduct  of  the  parties,  if  not  by  their  express  agreement,  an  in- 
gredient and  instrumentality  of  the  employment.  *  *  *  It  was 
arranged  between  the  employer  and  employee  that  the  latter  would 
thus  go  and  come  with  his  fellow  workmen,  thereby  expediting  the 
work  with  greater  conveijience  for  all  concerned/'  In  Gillshan- 
non  f.  Stony  Brook  R.'  R.  Co.,  10  Cush.  (Mass.)  228,  it  appeared 
that  plaintiff  rode  each  morning  and  evening  with  other  laborers 
to  and  from  his  work  on  a  gravel  train  of  the  defendant  with  its 
consent  and  for  mutual  convenience ;  no  compensation  being  paid 
directly  or  indirectly  by  the  laborers  for  oassage,  nor  was  the 
company  under  any  contract  to  convey  them  to  and  from  their 
work.  The  plaintiff  was  injured  through  the  negligence  of  de- 
fendant's servant.  On  this  state  of  facts  the  court  held  that,  if 
by  the  contract  of  service  the  plaintiff  was  to  be  carried  by  the 
defendant  to  the  place  where  he  was  to  work,  then  the.  injury  was 
received  while  engaged  in  the  service  for  which  he  was  employed, 
but,  if  it  was  not  properly  inferable  from  the  evidence  that  the 
contract  actually  embraced  this  transportation,  there  was  a  per- 
missive privilege  granted  to  the  plaintiff,  of  which  he  availed  him- 
self to  facilitate  his  labor  and  service,  and  was  connected  with  it, 
and  the  relation  of  master  and  servant  existed.  See,  also, 
O'Brien  r.  Boston  &  Albany  R.  R.  Go.,  138  Mass.  387,  52  Am. 
Rep.  279.  In  Van  Blarcom,  AdmV  v.  Cent.  R.  R.  Co.,  73  N.  J. 
Law,  540,  64  Atl.  Ill,  the  plaintiff  was  injured  while  riding  with 
others  on  their  way  home,  after  the  close  of  their  work,  upon 
defendant's  locomotive,  and  during  the  journey  the  locomotive 
left  the  rails,  and  plaintiff  was  injured.  It  was  assumed  by  this 
court  on  the  facts  stated  that  the  plaintiff  in  that  case  was  still  in 
the  employ  of  the  master  while  proceeding  to  his  home  on  defend- 
ant's engine.  Chancellor  Magie,  speaking  for  the  court,  said: 
"It  is  obvious  from  these  facts  that  the  question  was  whether  the 
railroad  company,  the  employer  of  the  intestate,  had  failed  in  the 
performance  of  any  duty  which  it  owed  to  its  employee."  The 
determination  of  this  case  was  based  upon  the  rule  which  imposes 
on  the  master  the  duty  to  take  care  that  the  place  in  which  his 
servant  is  to  work  shall  be  reasonably  safe,  and  affirmed  the  ex- 
pression of  Mr.  Justice  Garrison  in  the  Supreme  Court  in  passing 
on  the  same  case,  that  "the  pertinent  rules  of  law  were  those 
touching  the  deg^ree  of  care  owed  by  a  master  to  his  servant  in 
this  respect."     S.  C.  72  N.  J.  Law,  33,  60  Atl.  182.  If  any 

doubt  existed  that  the  relation  of  master  and  servant  continued 
while  the  plaintiff  in  that  case  was  being  transported  to  his  home 
after  his  work  for  the  day  had  been  concluded,  it  would  not  have 
escaped  the  attention  of  the  Supreme  Court  and  of  this  court. 
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The  fifth  assignment  of  error  is  based  on  the  refusal  of  the 
trial  court  to  charge,  on  request,  that  the  superior  servant  rule 
has  never  been  adopted  in  this  state,  that  the  boss  of  the  gang  of 
workmen  was  a  fellow  servant  of  the  plaintiff,  and  that  the  de- 
fendant was  not  bound  by  any  alleged  promises  to  repair  made  by 
him  in  his  capacity  as  boss,  and,  unless  the  jury  should  find  that 
he  had  in  fact  been  authorized  bv  the  defendant  to  act  as  its 
representative  in  the  matter  of  making  such  promises,  the  verdict 
should  be  for  the  defendant. 

This  request  was  undoubtedly  based  upon*the  assumption  that, 
having  refused  to  nonsuit  or  direct  a  verdict,  the  question  whether 
the  conferring  of  the  required  authority  could  be  inferred  from 
the  evidence  was  to  be  submitted' by  the  court  to  the  jury,  and  the 
defendant  was  entitled  to  have  the  jury  instructed  that  they  must 
find  from  the  evidence  that  the  foreman  was  authorized  by  the 
defendant  to  act  for  it  as  its  representative  in  making  the  neces- 
•  sary  promise  to  repair,  and  that,  in  the  absence  of  such  finding, 
defendant  was  entitled  to  their  verdict.  The  refusal  to  charge 
as  requested  -was  error. 

For  the  reasons  given,  the  judgment  below  is  reversed,  and  a 
new  trial  ordered. 

Pitney,  Trenchard,  Bogert,  Gray,  and  Dill,  JJ.,  dissent. 


Harrington  v,  Butte,  A.  &  P.  Ry.  Co. 

(Supreme  Court  of  Montana,  April  18,  1908.) 

[95  Pac.  Rep.  8.] 

Railroad — Injury  to  Child  on  Track — Question  for  Jury — Unavoid- 
able Accident. — In  an  action  against  a  railway  company  for  injury 
to  a  child  run  over  by  cars,  held,  under  the  evidence,  a  question  for 
the  jury  whether  the  accident  was  unavoidable. 

Appeal — Review — Finding. — A  finding  on  conflicting  evidence  will 
not  be  disturbed  on  appeal. 

Negligence — Contributory  Negligence — Burden  of  Proof. — In  a 
personal  injury  action,  the  burden  of  proving  contributory  negligence 
is  on  defendant  in  the  first  instance,  imder  Code  Civ.  Proc.  §  3266, 
subd.  4,  creating  a  presumption  that  one  takes  ordinary  care  of  his 
own   concern. 

Same — Prima  Facie  Case. — When,  in  a  personal  injury  action, 
plaintiff's  own  case  presents  evidence  which  if  unexplained,  would 
make  out  prima  facie  contributory  negligence  on  his  part,  there  must 
be  further  evidence  exculpating  him,  or  he  cannot  recover. 
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Parent  and  Child — Care  of  Child — Parents*  Duty.* — Parents  have 
no  right  to  expect  others  to  care  for  children  so  young  and  imma- 
ture that  they  cannot  care  for  themselves,  and  are  bound  to  exer- 
cise such  degree  of  care  and  prudence  to  promote  their  safety 
as  in  all  the  circumstances  is  reasonable,  considering  the 
age  and  intelligence  of  such  children,  and  known  dangers  or  dangers 
which  might  be  known  by  exercising  due  care. 

Same — Injury  to  Child — Evidence.* — In  an  action  by  a  parent  for 
the  loss  of  services  of  a  young  child  negligently  injured,  etc.,  its  un- 
explained presence  in  a  place  of  known  danger  is  prima  facie  evi- 
dence of  its  parent's  negligence. 

Negligence — Definition.t — Broadly  speaking,  negligence  is  a  breach 
of  duty. 

Parent  and  Child — Injury  to  Child — Parents'  Contributory  Neg- 
ligence — Evidence — Sufficiency.* — Evidence,  in  an  action  by  a  parent 
against  a  railway  company  for  loss  of  services  of  a  child  negligently 
run  over  by  cars,  held  insufficient  to  show  that  the  parent  ex- 
ercised ordinary  care  to  keep  the  child  qut  of  a  place  of  known 
danger,  thus  defeating  recovery. 

Smith,  J.,  dissenting. 

Appeal  from  District  Court,  Silver  Bow  County;  Geo.  M. 
Bourquin,  Judge. 

Personal  injury  action  by  Jeremiah  P.  Harrington  against  the 
Butte,  Anaconda  &  Pacific  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed  and  remanded. 

See  93  Pac.  640. 

A.  /.  Shores,  Forbis  &  Bvans,  C.  F.  Kelley,  and  D.  Gay  Stivers, 
for  appellant. 

Peter  Brecn,  Jesse  B.  Roote,  and  John  J,  McHatton,  for  re- 
spondent. 

■ 

Hollow  AY,  J.  Bernard  Harrington  was  about  5  years  and  8 
months  old  on  July  5,  1906,  when  he  was  injured  by  being  run 
down  by  cars  operated  by  the  defendant  railway  company  over  its 
tracks  in  the  northern  part  of  the  city  of  Butte.  This  action  is 
brought  by  the  father  of  the  child  for  damages  by  way  of  com- 
pensation for  the  loss  of  the  child's  services  from  the  time  of  the 
injury  until  he  should  have  reached  the  age  of  21  years.  The 
injury  occurred  at  a  point  where  a  roadway  of  general  travel 

*As  to  what  constitutes  contributory  negligence  on  the  part  of 
parents,  in  actions  for  injuries  to  children,  see  foot-notes  appended  to 
Serano  v.  New  York,  etc.,  R.  Co.  (N.  Y.),  25  R.  R.  R.  293,  48  Am. 
&  Eng.  R.  Cas.,  N.  S.,_293. 

tSee  extensive  note,  17  R.  R.  R.  236,  40  Am.  &  Eng.  R.  Cas.,  N. 
S.,  236;  second  foot-note  appended  to  Southern  Ry.  Co.  v.  Hans- 
brough's  Adm'x  (Va.),  24  R.  R.  R.  469,  47  Am.  &  Eng.  R.  Cas.,  N. 
S.,  469. 
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crosses  the  defendant  railway  company's  tracks.  As  to  whether 
it  is  a  public  street  is  left  somewhat  in  doubt.  The  complaint  is 
drawn  upon  the  theory  that  the  injury  was  occasioned  by  the 
negligence  of  the  defendant  company.  The  answer  denies  any 
negligence,  and  pleads  contributory  negligence  on  the  part  of  the 
child,  and  also  contributory  negligence  on  the  part  of  this  plain- 
tiff in  permitting  the  child  to  be  in  a  place  of  danger  unattended. 
The  case  was  tried  to  the  court  sitting  with  a  jury.  A  verdict  was 
returned  in  favor  of  the  plaintiff,  and  a  judgment  rendered  and 
entered  thereon,  from  which  judgment  and  an  order  denying  it  a 
new  trial  the  defendant  appeals. 

The  appellant's  specifications  of  error  relate  to  the  insufficiency 
of  the  evidence  to  sustain  the  verdict,  and  to  instructions  given, 
modified,  and  refused.     Respondent  objects  to  any  consideration 
of  the  questions  arising  upon  the  instructions,  for  the  reason  that 
the  instructions  are  not  presented  to  this  court  in  the  judgment 
roll;  but  the  application  of  the  rule  heretofore  announced  is  of 
little  or  no  consequence  in  this  particular  case,  since  the  principal 
contention  made  by  the  appellant  is  presented  under  its  specifica- 
tion of  the  insufficiency  of  the  evidence  to  justify  the  verdict. 
Appellant  contends,  that  the  injury  was  the  result  of  an  unavoid- 
able accident ;  and  while  there  is  some  testimony  to  the  effect  that 
the  child  ran  upon  the  track  and  in  front  of  the  moving  cars  so 
soon  before  his  injury  as  to  render  the  injury  unavoidable,  there 
is  likewise  testimony  that  the  child  stood  upon  the  track  for  from 
to  to  four  or  five  minutes  before  he  was  struck.    This  conflict  in 
the  evidence  was  properly  submitted  to  the  jury  for  consideration, 
and  with  the  findmg  thereon  in  plaintiff's  favor  we  cannot  inter- 
fere.   Appellant's  other  contention  upon  the  evidence  presents  a 
mo>st  difficult  question.     We  think  the  evidence  is  ample,  if  be- 
lieved, to  show  the  negligence  of  the  defendant  railway  company. 
The  injury  is  admitted  in  the  pleadings.    In  making  out  plaintiff's 
case  it  was  made  to  appear  that  this  child  of  tender  years,  non 
sui  juris,  was  in  a  known  place  of  danger,  unattended  by  any  one 
whose  duty  it  was  to  care  for  him.    In  this  jurisdiction  the  rule 
is  firmly  established  that  in  an  action  of  this  character  the  burden 
of  alleging  and  proving  contributory  negligence  is  upon  the  de- 
fendant in  the  first  instance ;  and  this  must  be  correct,  since  there 
is  a  presumption  of  law  that  the  plaintiff  exercised  ordinarv  care. 
Subdivision  4,  §  3266,  Code  Civ.  Proc.     In  Nelson  7'.  City  of 
Helena,  16  Mont.  21,  39  Pac.  905,  this  court,  after  stating  this 
rule,  said:     "There  is  a  corollary,  rather  than  an  exception  to 
this  rule;  the  corollary  being  to  the  effect  that,  whenever  the 
plaintiff's  own  case  raises  a  presumption  of  negligence,  the  bur- 
den of  proof  is  immediately  upon  him.  .  In  such  a  case  it  de- 
volves upon  the  plaintiff,  as  of  course,  to  clear  himself  of  the  sus- 
picion of  negligence  that  he  has  himself  created.    He  must  make 
out  his  case  in  full,  and,  where  the  circumstances  attending  the 
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injury  were  such  as  to  raise  a  presumption  against  him  in  respect 
to  the  exercise  of  due  care,  the  law  requires  him  to  establish^  af- 
firmatively his  freedom  from  contributory  fault."  We  think  it 
would  be  more  accurate  to  say  that,  whenever  the  plaintiff's  own 
case  presents  evidence  which,  if  unexplained,  would  make  out 
prima  facie  contributory  negligence  on  his  part,  there  must  be  fur- 
ther evidence  exculpating  him,  or  he  cannot  recover.  However, 
this  is  evidently  what  the  court  meant,  and  this  doctrine  has  the 
stfpport  of  practically  all  of  the  authorities. 

On  the  part  of  plaintiff  it  is  alleged  that  this  crossing  was  a 
dangerous  place,  and  that,  by  reason  of  his  tender  years,  the  in- 
jured child  was  incapable  of  understanding  or  appreciating  the 
danger.  In  view  of  these  allegations  appellant  contends  that  the 
unexplained  presence  of  this  five-year  old  child  in  a  known  place 
of  danger,  unattended  by  any  one  whose  duty  it  was  to  care  for 
him,  was  of  itself  prima  facie  evidence  of  contributory  negligence 
on  the  part  of  his  parents.  It  may  be  said  to  be  a  general  rule,  of 
universal  application,  that  parents  have  no  right  to  except  others  to 
care  for  their  children  who  are  so  young  and  immature  that  they 
cannot  care  for  themselves,  and  that  they  (the  parents)  owe  the 
duty  to  care  for  such  children,  and  in  caring  for  them  are  bound  to 
exercise  such  degree  of  care  and  prudence  to  promote  their  safety 
as  under  all  the  circumstances  is  reasonable,  and  this  degree  of 
care  is  proportionate  to  the  age  and  intelligence  of  such  children 
and  to  the  known  dangers,  or  dangers  which  might  be  known  by 
the  exercise  of  due  care  (1  Thompson's  Commentaries  on  the 
Law  of  Negligence,  §  321)  ;  and  in  support  of  this  rule  it  may  be 
said  that  the  authorities  are  harmonious.  When,  however,  it 
comes  to  the  application  of  the  rule  to  particular  cases,  the  courts 
have  not  been  able  to  agree.  While  there  are  some  courts  which 
hold  that  the  mere  unexplained  presence  of  a  child,  non  sui  juris,  • 
uhattended,  in  a  place  of  known  danger,  is  not  evidence  of  the 
parents'  contributorv  negligence  (Hagan's  Petition,  5  Dill,  f  U.  S.] 
%,  Fed.  Cas.  No.  9,802;  Corbett  v,  O.  S.  L.  R.  Co.,  25  Utah, 
*U9,  71  Pac.  1065),  the  decided  weight  of  authority,  and  we  think 
the  better  rule,  is  that  such  unexplained  presence  is  some  evidence, 
not  conclusive,  but  prima  facie,  evidence,  of  contributory  negli- 
gence on  the  parents'  part.  1  Thompson's  Commentaries  on  the 
Law  of  Negligence,  §  324:  Wright  v.  M.  &  M.  R.  Co.,  4  Allen 
(Mass.)  283;  Hartfield  v.  Roper,  21  Wend.  (N.  Y.)  615,  34  Am. 
Dec.  273;  Jeffersonville,  etc.,  R.  R.  Co.  v.  Bowen,  49  Ind.  154; 
Westerberg  v.  Railroad  Co.,  142  Pa.  471,  21  Atl.  878,  24  Am.  St. 
Rep.  510;  Gibbons  v.  Williams,  135  Mass.  333;  Finkelstein  v. 
American  Ice  Co.  (Sup.)  88  N.  Y.  Supp.  942;  Albert  v.  Albany 
Ry.  Co.,  5  App.  Div.  544,  39  N.  Y.  Snpp.  430.  We  do  not  sec 
any  reason  for  the  first  of  these  rules,  while  for  the  last  there 
appears  to  be  some  reason,  even  if  not  entirely  satisfactory. 
Broadly  speaking,  negligence  may  be  said  to  be  a  breach  of  duty. 
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Primarily,  and  in  a  general  way,  the  parents  of  a  child  of  tender 
years  owe  the  duty  to  protect  such  child  from  harm  by  keeping 
it  out  of  danger.  This  duty  is  owed  to  the  child  for  the  child's 
sake,  and  it  is  likewise  owed  to  the  community  in  general  in 
prder  that  ordinary  business  pursuits  may  be  carried  on ;  for,  if 
railroad  tracks  are  to  be  made  common  playgrounds  for  irre- 
sponsible children,  it  does  not  require  much  foresight  to  see  that 
but  one  result  will  inevitably  follow,  viz.,  the  suspension  of  the 
railway  business.  Since  the  father  of  this  child,  who  is  the  plain- 
tiff in  this  action,  owed  the  duty  to  exercise  ordinary  care  to 
keep  the  child  out  of  danger,  a  breach  of  that  duty  was  negli- 
gence on  his  part ;  and  the  fact  that  he  did  not  keep  the  child 
out  of  this  danger,  which  the  child  could  not  appreciate,  must  be 
held  to  be  prima  facie  evidence  of  the  father's  negligence.  •  We 
are  impelled  to  adopt  this  rule  for  the  further  reason  that  it 
appears  to  us  to  be  the  more  righteous  one.  The  parents  are 
the  natural  custodians  of  such  a  child,  and  they  knew  better  than 
any  one  else  what  means  they  have  employed  to  safeguard  it. 
It  would  be  a  small  matter  for  them  to  show  what,  in  fact,  they 
did  respecting  the  care  of  the  child,  while  in  a  majority  of  cases 
it  would  be  practically  impossible  for  the  defendant  to  do  so.  \\'e 
desire,  however,  to  add  emphasis  to  our  statement  that  such  un- 
explained presence  is  only  prima  facie  evidence  of  contributory 
negligence,  and  the  courts  holding  this  view  have  quite  generally 
said  that  comparatively  slight  evidence  that  the  child  was  in  the 
place  of  danger,  despite  the  fact  that  the  parents  exercised  due 
care,  will  warrant  a  submission  of  the  question  of  contributory 
negligence  to  the  jury.  Fox  v.  Oakland  Con.  St.  Ry.  Co.,  118 
Cal.  55,  50  Pac.  25,  62  Am.  St.  Rep.  216. 

Up  to  this  point  we  have  considered  the  child's  presence  in 
the  known  place  of  danger  as  entirely  unexplained,  and  in  this 
assumption  we  think  we  are  correct.  Counsel  for  respondent 
do  not  even  suggest  that  any  explanation  can  be  found  in  the 
evidence,  but  rest  upon  the  theory  that  the  burden  was  upon  the 
defendant  to  make  an  explanation  which  would  show  negligence, 
if  any,  on, the  part  of  the  plaintiff.  However,  this  much  does 
appear  from  the  record.  The  mother  testified  that:  "At  the 
time  the  boy  was  injured  I  thought  he  was  in  the  yard  at  home. 
He  was  in  the  yard  a  little  while  before.  I  certainly  always  ex- 
ercised care  in  looking  after  and  seeing  where  he  .was.  .  I  always 
kept  him  right  around  because  I  was  afraid  of  the  track,  and  not 
only  him,  but  the  rest  of  them."  The  father  testified:  "When 
I  am  around  home  I  exercise  care  in  looking  after  the  children. 
T  try  to  keep  them  around  home.  I  did  not  know  that  the  little 
boy  was  down  at  the  railroad  at  the  time  h^  was  hurt.  As  to 
what  I  was  doing  at  the  time  he  was  brought  home  or  just  be- 
fore, it  was  a  little  after  supper,  and  I  went  out  into  the  yard 
to  milk  a  cow,  and  the  little  boy  was  with  with  me  at  the  time 
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I  started  to  milk  her,  and  when  •!  got  through  I  went  in  with  the 
pail  and  put  it  on  the  kitchen  table,  and  it  was  not  but  a  short 
time  that  I  heard  the  child  was  killed,  and  I  went  down  there 
and  I  brought  him  home  in  my  arms."  But  the  father,  who  is 
this  plaintiff,  also  testified  that  they  lived  no  more  than  200  feet 
from  the  railroad  track,  and  in  view  of  this  fact  the  testimony 
given  above  cannot  be  said  to  consist  of  any  facts  from  which 
the  jury  could  form  a  conclusion  as  to  whether  they  did  exercise 
ordinary  care.  The  statement  by  each  of  these  witnesses  that 
care  was  exercised  is  the  barest  kind  of  a  conclusion,  while  the 
statement  that  they  tried  to  keep  or  did  keep  the  child  around, 
or  around  home,  is  susceptible  of  almost  any  conclusior;. 

W'e  think  we  are  fully  justified  in  treating  this  as  a  case  of 
unexplained  presence  of  a  child  of  tender  years  in  a  known  place 
of  danger,  unaccompanied  by  any  one  whose  duty  it  was  to  care 
for  him.  These  facts  appearing  in  the  record,  we  hold  that  there 
was  prima  facie  evidence  of  plaintiff's  contributory  negligence; 
and  because  of  the  fact  that  the  child's  presence  was  not  ex- 
plained or  some  evidence  offered  tending  to  show  that  he  was 
there,  despite  the  exercise  of  ordinary  care  on  the  part  of  his 
parents,  we  think  the  plaintiff  has  failed  to  make  out  his  case. 

For  the  reason  that  the. evidence  is  insufficient  to  sustain  the 
verdict,  the  judgment  and  order  are  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 

Reversed  and  remanded. 

Brantly,  C.  J.,  concurs. 

29RRR— 12 
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(Supreme  Court  of  Appeals,  of  West  Virginia,  March  24,  1908.) 

[61   S.   E.  Rep.  44.] 

Negligence — Unguarded  Premises — Injuries  to  Infanta.* — ^The  law 
imposes  no  liability  upon  a  railroad  company  for  maintaining,  upon 
its  private  property,  an  unlocked,  unfastened,  and  unguarded  turn- 
table, in  favor  of  children,  though  located  in  a  thickly  settled  commu- 
nity, near  a  public  street  and  on  ground  on  which  children  are  wont  to 
congregate  for  play. 

(Syllabus  by  the  court.) 

Error  from  Circuit  Court,  Cabell  County. 

Action  by  Homer  Sheila  Conrad  against  the  Baltimore  & 
Ohio  Railroad  Company.  Judgment  for  plaintiff  and  defendant 
brings  error.     Reversed. 

Vinson  &  Thompson,  for  plaintiff  in  error. 
Ishell  &  Perry,  for  defendant  in  error. 

PoFFENBARGER,  P.  The  Baltimore  &  Ohio  Railroad  Company 
complains  of  a  judgment  for  $500,  rendered  .against  it  and  in 
favor  of  Homer  Sheila  Conrad,  an  infant,  on  a  demurrer  to  evi- 
dence, by  the  circuit  court  of  Cabell  county,  in  an  action  for  in- 
juries sustained  by  the  plaintiff  while  playing  on  an  unlocked,  un- 
fastened, and  unguarded  turntable,  owned  or  operated  by  the 
defendant,  and  located  in  a  thickly  settled  portion  of  Central  City, 
a  place  of  about  3,000  inhabitants,  about  150  feet  from  one  of  the 
principal  cross-streets,  near  grounds  on  which  children  were  wont 
to  congregate  and  play.  The  turntable  is  on  a  spur  track  of 
the  railway  built  by  the  Huntington  &  Big  Sandy  Railroad  Com- 
pany and  afterwards  operated  by  the  Ohio  River  Railroad  Com- 
pany, and  now  by  the  Baltimore  &  Ohio  Railroad  Company  as 
lessee  or  owner,  but  the  table  had  not  been  in  use  for  some  time 
before  the  accident  happened.  Plaintiff  and  other  boys  had  fre- 
quently assisted  the  railway  employees  in  turning  engines  on  it 
by  invitation.  They  had  also  played  "Hide  and  Seek"  and 
"Throw  the  Wicket"  around  it,  and  it  was  not  unusual  for  some 
of  them  to  start  the  turntable  and  ride  on  it.    In  this  latter  form 

♦See  foot-note  appended  to  Kansas  City,  etc.,  R.  Co.  v.  Matson 
(Kan.).  12  R.  R.  R.  675,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  675,  where  all 
the  authorities  in  this  scries  preceding  it  are  collected;  second  foot- 
notes appended  to  Hamilton  v.  Detroit,  etc.,  Ry.  Co.  (Mich.),  22  R. 
R.  R.  669,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  669;  Walker's  Adm'r  v,  Po- 
tomac, etc.,  R.  Co.  (Va.),  22  R.  R.  R.  6i6,  45  Am.  &  Eng.  R.  Cas., 
N.  S.,  646;  foot-notes  appended  to  Denver  City  Tramway  Co.  v. 
Nicholas  (Colo.),  22  R.  R.  R.  523,  45  Am.  &  Eng.  R.  Cas.,  N.  S., 
523;  Louisville  Ry.  Co.  v.  Esselman  (Ky.),  20  R.  R.  R.  627,  43  Am. 
&  Eng.  R.  Cas.,  N.  S.,  627. 
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of  amusement  the  plaintiff  had  not  engaged  until  the  day  on  which 
he  was  hurt.  Then  he  was  down  in  the  pit  pushing  the  machine 
around,  and,  just  before  one  end  of  it  came  to  the  fixed  track 
rails,  he  jumped  up  on  it,  but,  failing  to  get  back  far  enough  to 
avoid  injury,  his  leg  was  caught  and  severly  hurt  both  above  and 
below  the  knee,  the  flesh  being  bruised,  torn,  and  lacerated  in  both 
places,  and  a  bone  broken  above  the  knee.  He  was  a  bright,  in- 
telligent little  fellow  about  12  years  old,  had  worked  in  a  glass 
factory  for  a  considerable  period  of  time  before  he  was  hurt, 
knew  the  danger  incident  to  the  operation  of  the  turntable,  and 
would  not  have  beep  hurt  had  not  another  boy  been  so  near  the 
end  of  the  machine  that  he  could  not  get  back  out  of  danger. 

The  doctrinie  of  what  are  known  as  the  '^Turntable  Cases," 
first  declared  in  Railroad  Co.  v.  Stout,  17  Wall.  657,  21  L.  Ed.  745, ' 
and  re-affirmed  in  Railroad  Co.  v.  McDonald,  152  U.  S.  262,  14 
Sup.  Ct.  619,  38  L.  Ed.  434,  has  not  been  generally  accepted  by 
the  state  courts,  nor  is  the  authority  of  those  cases  more  than 
merely  persuasive  here.  On  the  contrary,  it  has  been  most  em- 
phatically repudiated  in  Massachusetts,  New  York,  New  Hamp- 
shire, New  Jersey,  Texas,  Pennsylvania,  Ohio,  and  Virginia, 
Moreover,  this  court  has  in  two  cases  declared  against  it  un- 
equivocally, through  a  turntable  accident  was  not  involved  in  either 
of  them.  Ritz  v.  Wheeling,  45  W.  Va.  262,  31  S.  E.  993,  43  L. 
R.  A.  148 ;  Uthermohlen  v.  Boggs  Run  Co.,  50  W.  Va.  457,  40 
S.  E.  410,  55  L.  R.  A.  911,  88  Am.  St.  Rep.  884.  It  is  true  Judge 
Brannon,  in  delivering  the  opinion  of  the  court  in  the  latter  case, 
said :  ** A  turntable  in  a  town  is  in  a  much  frequented  place,  and 
though  private  property  the  place  is  much  used  as  a  highway,  and 
the  company  may  be  held  to  know  that  children  do  and  will 
come  upon  its  premises" — and  then  demonstrated  the  utter  absence 
of  any  public  character  or  right  in  the  premises  in  question ;  but 
this  affords  no  ground  for  an  inference  of  approval  by  him  or 
the  court  of  the  principle  relied  upon  here.  In  the  preceding  para- 
graphs of  the  opinion  he  had  vigorously  condemned  it.  In  the 
observation  quoted  he  was  simply  indicating  inapplicability  of  the 
principle  to  the  facts,  if  the  court  could  yield  assent  to  it  as  a 
^und  principle  of  law.  Though  the  declarations  of  this  court 
may  be  regarded  as  dicta,  turntables  not  having  been  involved,  that 
is  immaterial,  since  we  approve  the  reasoning  upon  which  the 
conclusions  are  based.  Like  other  decisions,  not  binding  as 
precedents,  they  are  rherely  persuasive  as  authority,  but  we  see 
no  ground  upon  which,  turntables  can  be  distinguished  from  other 
lawful  machines,  fixtures,  or  structures  on  an  owner's  premises 
calculated  to  excite  the  curiosity,  or  induce  the  presence,  of  chil- 
^Ven.  There  is  an  utter  lack  of  intention  to  do  any  person  wrong 
in  the  construction,  maintenance,  and  operation  thereof,  and  the 
right  to  perform  these  acts  is  incident  to  the  ownership  of  the 
land  whereon    they  are  done.     They  are  within  the   dominion 


180  Yoh  29  R  R  R— Voi,  52  Am  &  Eng  R  Cas  N  S 

Conrad  v.  Baltimore  A  O.  R.  Co 

and  power  the  law  allows  an  owner  to  exercise  over  his  own  prop- 
erty. Unfastened  and  unguarded  turntables  are  sometimes  called 
''attractive  nuisances" ;  but  there  is  in  our  opinion  no  principle 
of  the  law  of  nuisance  under  which  the  appellation  can  be  justified. 
A  turntable  is  a  useful  and  lawful  machine,  affixed  to  the  owner's 
real  estate,  and  incapable  of  doing  any  manner  of  harm  to  any 
person  off  of  the  land.  It  is  immobile,  not  unsightly,  not  ob- 
structive, not  offensive  in  any  sense.  Nobody  can  be  injured  by  it 
unless  he  come  upon  the  land  and  set  the  machine  in  motion  him- 
self, to  his  own  injury.  How  can  this  be  logically  within  the 
maxim,  "Sic  uters  tuo  ut  alienum  non  laedas^" — so  use  your  own 
as  not  to  injure  another's  property?  Or  the  other  one,  "Prohib- 
etur  quis  facia  in  suo  quod  nocere  possit  alieno" — it  is  prohibited 
to  do  on  one's  own  property  that  which  may  injure  another's? 
It  is  utterly  impossible  for  the  Structure  to  injure  the  adjoining 
property.  Individuals  may  get  hurt  by  it  when  on  the  property 
on  which  it  is  located,  but  in  no  other  way.  Nobody  but  the 
owner,  his  servants,  and  licensees  can  ever  be  rightly  on  or  about 
it.  As  long  as  all  others  stay  away  form  it,  the  working  of  in- 
jury to  them  of  their  property  by  it  is  an  impossibility.  Under 
some  circumstances,  an  owner  of  property  is  liable  for  injury 
done  to  trespassers  on  his  property,  but  in  such  cases  the  injury  is 
intentional,  will  full,  and  Wanton.  There  is  purpose  and  design 
to  do  injury,  as  in  the  setting  of  spring  guns  for  thieves  or  rob- 
bers, by  which  a  neighbor,  having  no  knowledge  of  it,  is  hurt 
wjiile  merely  trespassing  on  the  property  in  pursuing  his  own 
fowl,  and  the  baiting  of  traps  with  decayed  meat  with  intent 
to  attract  a  neighbor's  dogs  to  their  death  in  the  traps.  It  seems 
to  us  that  in  these  cases  the  malicious  intention  constitutes  the 
basis  of  the  liability  for  damages. 

The  distinction  I  mak^  was  recognized  by  Lord  EHenborough 
in  the  case  in  which  the  doctrine  of  liability  for  such  acts  was 
first  promulgated.  In  part,  he  said :  "Every  man  must  be  taken 
to  contemplate  the  probabk  consequences  of  the  act  he  does.  And 
therefore  when  the  defendant  caused  traps  scented  with  the 
strongest  meats  to  be  placed  so  near  to  the  plaintiff's  house  as  to 
influence  the  instinct  of  those  animals,  and  draw  them  irresistibly 
to  their  destruction,  he  must  be  considered  as  contemplating  this 
consequence  of  his  act.  That  which  might  be  taken  as  general 
evidence  of  malice  against  all  dogs,  coming  accidently  within  the 
sphere  of  the  attraction  which  he  had  placed  there,  must  surely 
be  evidence  of  it  against  those  in  particular  which  were  placed 
nearest  to  the  source  of  attraction,  and  within  the  constant  influ- 
ence af  it.  What  difference  is  there  in  reason  between  drawing 
the  animal  into  the  trap  by  means  of  his  instinct  which  he  cannot 
resist  and  putting  him  there  by  manual  force?  If  a  man  know- 
ingly keep  a  dog  accustomed  to  bite,  an  action  lies  against  the 
owner,  though  he  had  no  malice  against  the  particular  individual 
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Here  there  is  evidence  that  the  defendant's  purpose  in  setting  the* 
trap  was  to  catch  dogs  in  general,  as  well  as  vermin ;  for  he  after- 
wards recompensed  his  servant  for  dogs  taken  in  the  traps." 
Townsend  ^^  Wathem,  9  East,  281.  Mark  the  use  of  the  words 
**malice"  and  "purpose."  They  are  indicative  of  the  legal  prin- 
dple  under  which  liability  was  imposed.  The  truntable  doctrine 
is  founded  partially  on  Lynch  v.  Nurdin,  1  Q.  B.  29.  In  that 
case  the  defendant  had  left  his  Morse  and  cart  standing  in  a  public 
street  in  which  children  were  playing,  one  of  whom  climbed  upon 
the  cart,  and,  while  another  was  leading  or  driving  the  horse,  fell 
from  a  shaft  and  was  injured  by  one  of  the  wheels.  Here  the 
act  causing  the  injury  was  done,  not  on  the  land  of  the  actor,  but 
in  a  public  street.  The  cart  and  the  child  were  both  rightfully  on 
the  ground  on  which  the  accident  occurred.  The  gist  of  the  de- 
cision is  negligence  in  leaving  an  unattended  horse  and  cart  in  a 
public  street  on  which  children. had  a  right  to  be  and  which  there 
was  reason  to  believe  they  frequented.  The  locus  in  quo  was 
one  in  which  the  parties  had  equal  right.  We  do  not  perceive  the 
supposed  analogy  between  such  a  case  and  one  in  which  a  man 
erects  or  leaves  a  structure,  machine,  or  other  thing  on  his  own 
lands  upon  which  strangers  cannot  rightfully  come.  That  liability 
was  predicated  on  the  doing  of  a  negligent  act  in  a  public  highway^ 
not  on  the  premises  of  the  defendant,  is  clearly  shown  by  Lord 
Denman's  opinion.  After  discussing  the  spring  gun  cases,  he  said : 
*'A  distinction  may  be  taken  between  the  willful  act  done  by  the 
defendant  in  those  cases,  in  deliberately  planting  a  dangerous 
weapon  in  his  ground  with  the  design  of  deterring  trespassers,  and 
the  mere  negligence  of  the  defendant's  servant  in  leaving  his  cart 
in  the  open  street.  But  between  willful  mischief  and  gross  negli- 
gence the  boundary  line  is  hard  to  trace.  1  should  rather  say  im- 
possible. The  law  runs  them  into  each  other,  considering  such 
a  degree  of  negligence  as  some  proof  of  malice.  Neither  Lynch 
t'.  Nurdin  nor  any  other  English  case  I  have  found  applies  this 
principle  to  lawful  and  unmalicious  acts  done  by  a  man  on  his 
own  premises.  Nor  in  most  of  the  states  in  which  the  turn- 
table cases  are  regarded » as  law  is  the  principle  applied  to  persons 
other  than  railroad  companies,  nor  to  them  in  respect  to  structures 
or  machines  other  than  turntables.  What  possible  ground  is  there 
for  such  distinction  and  discrirnination  ? 

The  high  character  of  the  United  States  Supreme'  Court  in 
which  Railroad  Co.  v.  Stout  was  decided  constrained  many  of 
the  state  courts  to  accept  its  decision  as  being  well  founded  in 
legal  principle,  and  for  some  years  the  doctrine  seemed  likely  * 
to  be  approved  throughout  the  country ;  but  the  tide  is  setting 
strongly  in  the  opposite  direction.  It  has  been  disapproved  in 
the  following  recent  cases:  Railroad  Co.  v.  Harvey  (Ohio)  83 
X.  E.  ^  (Dec.  3,  1907)  ;  Walker's  AdmV  v.  Railroad  Co.,  105 
Va.  226,  53  S.  E.  113,  4  L.  R.  A.  (N.  S.)  80,  115  Am.  St.  Rep. 
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^71  (March  22,  1906) ;  Thompson  v,  B.  &  O.  R.  R.  Co.  (Pa.) 
67  Atl.  768  (June  4,  1907) ;  Ryan  v.  Tower,  128  Mich.  463,  87 
N.  W.  644,  55  L.  R.  A.  310,  92  Am.  St.  Rep.  481  (Oct.  22,  1901, 
not  a  turntable,  but  expressly  disapproving  the  doctrine)  ;  Dob- 
bins V.  Railway  Co.,  91  Tex.  60.  41  S.  \V.  62,  38  L.  R.  A.  593, 
66  Am.  St.  Rep.  856  (May  24,  1897) ;  Railway  Co.  v.  Beavers, 
113  Ga.  398,  39  S.  E.  82,  54  L.  R.  A.  314  (Dec.  21,  1901).  We 
are  not  unmindful  of  the  peculiarities  and  frailties  of  children, 
nor  insensible  of  the  imperious  duty,  founded  upon  considerations 
of  humanity  and  public  policy,  to  throw  around  them  every  just 
and  wholesome  safe-guard,  and  it  would  be  highly  repugnant  to 
our  sympathies  and  natural  impulses  to  withhold  from  a  crippled 
child  any  possible  right  the  law  gives  him ;  but  it  is  not  the  pro- 
vince of  courts  to  make  laws,  or  give  rights  not  conferred  by  lawj 
and  we  could  not  do  so  in  this  instance  without  enunciating  a  prin- 
ciple which,  carried  to  its  logical  results,  would  impose  an  ex- 
tensive and  burdensome  restraint  upon  the  dominion  of  owners 
over  their  own  property. 

For  the  reasons  stated,  the  judgment  will  be  reversed,  and 
judgment  rendered  for  the  defendant,  with  costs  in  this  court 
and  the  court  below. 
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(Supreme  Court  of  Missouri,  Division  No.  2,  March  17,  1908.) 

[109  S.  W.  Rep.  19.] 

Railroads — Operation — Injuries  to  Persons  on  Track — Proximate 
Cause.* — Where  a  train  is  running  25  miles  an  hour  within  the  city 
limits,  in  violation  of  ordinances,  but  slows  up  to  five  miles  an  hour^ 
and  then  strikes  a  person  walking  on  the  track,  the  excessive  speed 
is  not  the  proximate  cause  of  the  injury. 

Witnesses — Examination — Contradiction. — A  party  calling  a  wit- 
ness is  not  precluded  from  proving  the  truth  of  any  particular  fact 

*For  the  authorities  in  this  series  on  the  question  what  it,  and  is 
not,  the  proximate  cause  of  an  injury,  see  second  foot-note  appended 
to  Ryan  v.  St.  Louis  Transit  Co.  (Mo.),  18  R.  R.  R.  775,  41  Am.  & 
Eng.  R.  Cas.,  N.  S.,  775,  where  all  those  preceding  it  are  collected; 
foot-notes  appended  to  Missouri,  etc.,  Ry.  Co.  v.  Welch  (Tex.), 
25  R.  R.  R.  700,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  700;  Liles  v,  Fosburgh 
Lumber  Co.  (N.  Car.),  25  R.  R.  R.  517,  48  Am.  &  Eng.  R.  Cas.,  N. 
S..  517;  foot-notes  appended  to  Hayes  v.  Southern  Ry.  Co,  (N.  Car.)» 
24  R.  R.  R.  547,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  547;  foot-notes  ap- 
pended to  Chicago,  etc.,  R.  Co.  v.  Chestnut  Bros.  (Ky.),  24  R.  R.  R- 
108,  47  Am.  &  Eng.  R.  Cas.,  N.'  S.,  108;  foot-notes  appended  to 
Thompson  v.  Cleveland,  etc.,  Ry.  Co.  (Ill),  23  R.  R.  R.  233,  46  Am. 
&  Eng.  R.  Cas..  N.  S.,  ?33;  Stone  v.  Union  Pac.  R.  Co.  (Utah),  25 
R.  R.  R.  119,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  119. 
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by  any  other  competent  testimony  in.»  direct  contradiction  to  what 
such  witness  may  have  testified. 

Raflroftds — Operation — Personal  Injuries — Speed  of  Train— Suf- 
fidency  ot  Evidence. — In  an  action  for  the  death  of  a  person  by  be- 
ing struck  by  a  train,  evidence  considered,  and  held  insufficient  to 
show  that  at  the  time  of  the  accident  the  train  was  running  more 
than  five  miles  an  hour. 

Same— Person  on  or  Near  Track — Duty  to  Use  Care.t — A  rail- 
road company  owes  a  stranger  Walking  along  a  railroad  track  no 
other  or  greater  duty  than  to  exercise  ordinary  care  and  caution  in 
looking  out  for  and  avoiding  injuring  him 

Same — Care  of  Person  Injured. — Every  person  who  goes  on  a 
railroad  track,  or  purposes  to  cross  it,  must  use  his  eyes  and  ears  to 
a\oid  injury,  and  every  intelligent  person  who  has  arrived  at  years 
of  discretion  is  presumed  to  know  that  it  is  dangerous  to  bq  on  a 
railroad  track  when  trains  are  passing  to  and  fro,  and  when  crossing 
one  is  expected  to  be  vigilant  and  watchful  of  the  approach  of  a  lo- 
comotive. 

Same— Contributory  Negligence — Sufficiency  of  Evidence. — In  an 
action  for  the  death  of  a  person  struck  by  a  train  while  walking 
along  a  railroad  track,  evidence  considered,  and  held  to  show  that 
the  deceased  was  grossly  reckless  in  not  avoiding  the  train,  and  that 
the  operatives  of  the  train  were  not  guilty  of  negligence. 

Appeal  from  Circuit  Court,  Buchanan  County;  Henry  M. 
Ramey,  Judge. 

Action  by  Mary  Ann  Holland  against  the  Missouri  Pacific  Rail- 
way Company  to  recover  the  statutory  penalty  of  $5,000  for  the 
death  of  plaintiff's  husband.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

Martin  L,  Clardy  and  Ben  /.  Woodson],  for  appellant. 
W.  K.  Amick,  T.  F.  Ryan,  P,  G.  Chase,  and  G,  A,  Smith,  for 
respondent. 

Burgess,  J.  This  suit  was  instituted  by  plaintiff  to  recover  the 
statutory  penalty  of  $5,000  for  the  death  of  her  husband,  John 
Holland,  who  was  killed  by  one  of  defendant's  engines  through  the 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired to  be  exercised  by  railroad,  before  their  presence  is  discov- 
ered, to  avoid  injuring  trespassers  or  licensees  by  the  running  of 
trains,  see  extensive  note,  21  R.  R.  R.  218,  44  Am.  &  Eng.  R.  Cas.,  N. 
S.,  218;  Chesapeake,  etc.,  Ry.  Co.  v.  Nipp*s  Adm'x  (Ky.),  26  R.  R. 
R.  150,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  150;  foot-notes  appended  to 
Korfolk  &  W.  Ry.  Co.  v.  Denny's  Adm'x  (Va.),  26  R.  R.  R.  124,  4& 
Am.  &  Eng.  R.  Cas.,  N.  S.,  124;  Frye  v.  St.  Louis,  etc.,  R.  Co.  (Mo.), 
26  R.  R.  R.  75,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  75;  Hoback's  AdmV 
V.  Louisville,  etc.,  Ry.  Co.  (Ky.),  26  R.  R.  R.  8,  49  Am.  &  Eng.  R. 
Cas.,  N.  S.,  8;  Elliott  v.  Louisville  &  N.  R.  Co.  (Ky.),  ?6  R.  R.  R. 
20,  49  Am.  &  Eng.  R.  Cas.,  N.  C,  20:  St.  Louis,  etc.,  Ry.  Co.  v.  Sparks 
(Ark.),  25  R.  R.  R.  739,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  739. 
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alleged  negligence  of  defeadant's  servants  in  operating  said  en- 
gines. The  deceased  was  run  over  and  killed  on  February  25, 
1904,  about  8:10  p.  m.,  by  one  of  defendant's  engines  attached  to 
a  passenger  train  going  south  on  Fifth  street,  in  the  city  of  St. 
Joseph.  This  street  ran  north  and  south,  and  the  Burlington  Rail- 
way Company  had  its  tracks  laid  thereon  for  a  distance  of  seven 
or  eight  blocks,  and  the  defendant,  under  a  contract  with  thf 
Burlington  company^  operated  its  trains  over  the  same  tracks. 
The  street  while  occupied  by  railroad  track  was;  also  used  as 
public  thoroughfare  by  pedestrains.  There  were  two  main 
tracks  on  Fifth  street;  the  east  track  being  used  for  north- 
bound trains  and  the  west  track  for  southbound  trains. 
Cedar  street  crosses  Fifth  street,  and  north  of  Cedar  street  is 
a  cross-over  track  connecting  the  two  main  tracks,  which  cross- 
over track  connected  with  the  west  track  at  a  point  about  255 
feet  north  of  Cedar  street,  and  connected  with  the  east  track  at 
the  north  line  of  Cedar  street.  All  passenger  trains  going  south 
took  this  cross-over,  passing  from  the  west  to  the  east  track, 
but  all  freight  trains  going  south  did  not  do  so,  but  kept  on  the 
west  track.  There  was  a  switch  at  each  end  of  said  cross-over 
track,  and  switchmen  to  operate  them.  John  Holland,  the  de- 
ceased, was  about  60  years  of  age,  and  was  a  section  hand  in  the 
employ  of  the  Burlington  Railroad  at  the  time  he  was  killed.  He 
was  walking  north  on  Fifth  street  between  the  two  main  tracks, 
and  was  struck  by  the  engine  of  the  train  when  he  reached  the 
cross-over  track,  while  the  engine  was  crossing  from  the  west  to 
the  east  track.  The  headlight  on  the  engine  was  shinning  brightly 
at  the  time,  and  there  was  no  obstruction  to  prevent  deceased  from 
seeing  the  approaching  train. 

A.  H.  Rehard,*  who  was  fireman  on  the  engine  in  question, 
testified :  That  he  saw  Holland  walking  north  between  the  tracks. 
The  last  time  he  saw  him  before  he  was  struck  Holland  was  at 
"about  the  south  frog  between  the  two  tracks,"  and  was  still  com- 
ing north.  As  th^  engine  had  at  this  time  entered  the  cross-over 
track,  and  was  headed  in  a  south-easterly  direction,  witness,  who 
was  on  the  left  side  of  the  engine,  was  unable  to  see 
Holland  after  that;  the  engine  obstructing  his  vision. 
He  did  not  think  deceased  was  at  the  time  in  a  position 
of  danger,  and  he  gave  no  warning  to  the  engineer.  He  said  he 
rang  the  bell  continually  from  the  time  the  train  left  the  Union 
Station  up  to  the  time  deceased  was  struck.  That  the  train  was 
running  about  five  miles  an  hour  at  the  time  he  last  saw  deceased 
between  the  tracks.  That  a  train  going  at  that  rate  of  speed  could 
be  stopped  in  20  or  25  feet  by  use  of  the  air  brake.  That  from  the 
time  he  last  saw  the  man  before  he  was  struck  the  train  did  not 
run  more  than  15  or  20  feet  before  the  air  brakes  were  applied, 
and  that  the  train  ran  25  or  30  feet  after  the  application  of  the 
air  brakes.    This  witness  also  testified  that  the  train  stopped  or 
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almost  stopped  at  Oak  street,  which  was  one  block  north  of  Cedar 
street,  for  the  reason  that  the  east  track  was  blocked  by  a  Burling- 
ton train  which  was  standing  at  the  water  tank  south  of  Cedar 
street,  the  rear  car  of  the  Burlington  train  being  about  on  a  line 
with  the  north  line  of  Cedar  street,  and  that  the  engine  on  which 
witness  was  did  not  cross  over  till  the  Burlington  train  had  pulled 
out. 

Witness  Frank  Hahn,  testifying  for  the  plaintiff,  said  that  he- 
was  a  laborer  and  had  been  around  railroads  all  his  life.  He 
lived  oo  the  corner  of  Fifth  and  Cedar  streets,  and  on  the  night 
in  question  he  was  going  up  town  on  Fifth  street.  When  within 
about  50  feet  of  Sycamore  street,  which  was  the  fourth  street 
north  of  Cedar,  a  Missouri  Pacific  passenger  train  passed  him  go- 
ing south,  which  he  said  w?is  running  at  a  speed  of  25  miles  an 
hour.  There  was  no  bell  ringing  on  the  train  as  it  passed  by  him. 
Just  as  he  reached  the  other  side  o^  Sycamore  street,  he  heard 
the  train  whistle  several  times  in  quick  succession,  from  which 
he  understood  that  there  was  a  man  or  some  obstruction  on  the 
track.  He  looked  back,  and  saw  the  train  standing  near  Cedar 
street.  Going  back  to  where  the  train  was,  he  found  that  Hol- 
land had  been  removed  from  under  the  engine,  the  front  end  of 
which,  he  judged,  was  opposite  a  switch  stand  on  the  north  side 
of  Cedar  street.  The  next  day  witness  examined  the  place  on  the 
track  where  deceased  was  run  over,  and  noticed  that  some  object 
had  been  dragged  along  the  track  which  made  an  impression  in  the 
ground  about  half  an  inch  deep  for  a  distance  of  about  40  feet. 
The  drawing,  he  said,  had  been  done  along  the  west  rail  of 
the  east  track,  and  commenced  at  the  frog  or  point  where  the 
cross-over  track  converged  with  the  west  rail  of  the  east  track. 
Witness  did  not  know  what  had  made  this  impression,  but  thought 
it  was  made  by  a  sack  of  coal  which  deceased  had  with  him.  He  did 
not  see  any  train  standing  south  of  Cedar  street  as  he  got  on  the 
track  that  evening,  as  testified  to  by  witness  Rehard,  nor  did  he 
think  that  the  Missouri  Pacific  train  which  passed  by  him  and 
killed  the  deceased  made  any  stop  after  it  passed  by  him  until 
deceased  had  been  killed. 

Plaintiff  in  her  petition  pleaded,  and  also  introduced  in  evidence, 
over  the  objection  of  defendant,  section  2  of  a  special  ordinance  of 
the  city  of  St.  Joseph  granting  the  Burlington  Railroad  the  right 
to  lay  and  maintain  tracks  on  Fifth  street,  which  section  provided : 
"Said  railroad  company  shall  not  have  the  right  to  run  their  cars 
over  the  right-of-way  herein  granted  at  a  greater  rate  of  speed 
than  five  (5)  miles  per  hour,  and  the  city  council  may  by  ordi- 
nance prescribe  the  penalty  for  violation  of  this  section."  Plaintiff 
also  pleaded  in  her  petition  introduced  in  evidence  sections  1  and 
5  of  a  general  ordinance  of  the  city  of  St.  Joseph,  which  are  as 
follows : 

"Section  1.  No  locomotive  engine,  railroad  passenger  car  or 
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freight  car  shall  be  driven,  propelled  or  ran  upon  or  along  any  rail- 
road track  within  said  city  at  a  greater  speed  than  the  rate  of 
five  (5)  miles  per  hour." 

"Sec.  6.  Bell  to  be  rung.  The  bell  of  each  locomotive -engine 
shall  be  rung  continually  while  running  within  said  city." 

The  defendant  offered  no  testimony,  but  at  the  close  of  plain- 
tiff's case  asked  for  a  peremptory  instruction  to  find  for  the  de- 
fendant, which  was  by  the  court  refused,  and  defendant  excepted. 
The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of  $5,000, 
and  judgment  was  rendered  accordingly,  from  which  judgment, 
after  ineffectual  motions  for  a  new  trial  and  in  arrest,  defendant 
appeals. 

Defendant  insists  that  there  is  no  evidence  whatever  to  support 
the  verdict  of  the  jury.  There  were  but  two  witnesses  whose 
testimony  tended  to  show  how  Ihe  accident  occurred,  both  being 
introduced  by  the  plaintiff,  pne  of  said  witnesses,  A.  H.  Rehard, 
being- fireman  upon  defendant's  train  at  the  time  of  the  accident, 
the  other  witness  being  Frank  Hahn,  a  laborer,  who  lived  at  that 
time  at  the  northwest  corner  of  Cedar  and  Fifth  streets.  The 
latter's  testimony  was  that,  when  the  train  passed  him  at  Fifth 
and  Sycamore  streets,  it  was  in  his  judgment  running  at  the  rate 
of  25  miles  an  hour.  But,  according  to  his  testimony,  the  place 
where  the  train  passed  him  was  about  4  blocks,  or  1,200  feet, 
north  of  the  point  where  Holland  was  killed,  while  Rehard, 
the  fireman,  testified  that  the  train  came  almost,  if  not  quite,  to 
a  standstill  at  Oak  street  which  was  330  feet  north 
of  Cedar  street  and  900  feet  south  of  Sycamore  street, 
waiting  for  the  train  ahead  to  take  water.  Witness  Hahn  said 
that  he  did  not  think  the  train  stopped  after  passing  him  and  be- 
fore striking  Holland ;  but.  in  answer  to  a  question  out  to  him 
by  Ihe  court,  he  said:  "No;  I  won't  say  whether  it  made  a  stop 
or  not,"  This  testimony  does  not  contradict  the  direct  and  posi- 
tive testimony,  of  Rehard  that  the  train  almost  stopped  at  Oak 
street,  and  was  running  from  thence  on  to  Cedar  at  a  rate  of 
speed  not  exceeding  four  or  five  miles  an  hour.  Hahn  further 
testified  that  he  heard  the  danger  signal,  which  consisted  of 
three  or  four  short,  quick  blasts  of  the  whistle;  that  he  paid  but 
little  attention  to  the  first  blast,  but  started  to  turn  round  when 
he  heard  the  second,  and  before  the  last  was  sounded  he  had 
turned  completely  around,  facing  south,  the  direction  in  which 
the  train  had  gone ;  that  by  that  time  the  train  had  about  come 
to  a  complete  stop ;  and  that  it  was  not  more  than  one  or  two 
seconds  from  the  time  he.  heard  the  first  blast  of  the  whistle  until 
the  train  had  stopped.  Even  if  the  train  was  running  at  the  rate 
of  25  miles  an  hour  when  it  passed  Hahn  at  Fifth  and  Sycamore 
streets,  that  was  not  the  proximate  cause  of  the  injury,  because, 
according  to  the  testimony  of  Rehard.  it  was  not  moving  faster 
than  four  or  five  miles  an  hour,  or  about  as  fast  as  an  ordinary 
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man  would  walk,  at  the  time  it  struck  Holland.  The  train  was 
stopped,  according  to  Rehard's  testimony,  within  a  distance  of 
25  to  30  feet  after  deceased  was  struck,  or  about  the  distance 
covered  by  IVz  revolutions  of  the  drive  wheel  of  the  engine, 
which  would  have  been  an  impossibility  if  the  train  had  been  run- 
ning faster  than  five  miles  an  hour  at  the  time.  It  is,  how- 
ever, said  for  plaintiff  that  witness  Rehard  was  still  in  the  defend- 
ant's employ  at  the  time  of  the  trial,  that  he  was  to  blame  for  . 
the  death  of  the  deceased,  and  that  plaintiff  is  riot  bound  by  all 
of  his  statements  even  if  he  was  her  witness,  as  there  was  other 
evidence  which  contradicted  him. 

Mr.  Greenleaf  says:  !*It  is  exceedingly  clear  that  the  party 
calling  a  witness  is  not  precluded  from  proving  the  truth  of  any. 
particular  fact  by  any  other  competent  testimony  in  direct  con- 
tradiction to  what  such  witness  may  have  testified."  1  Greenleaf 
on  Ev.  (16th  Ed.)  §  443b.  But  this  does  not  help  plaintiff's  case, 
because,  when  properly  analyzed,  there  is  no  material  conflict 
betu'een  the  testimony  of  Rehard  and  Hahn.  As  to  whether  or 
not  the  bell  was  ringing  at  the  time  of  the  accident,  counsel  for 
plaintiff  concede  in  their  brief  that  that  is  a  matter  of  no  impor- 
tance, as  they  asked  for  no  instruction  upon  that  point.  They 
concede  that  Holland  knew  of  the  presence  of  the  train  on  the 
west  track,  but  assert  that  he  could  not  know  that  it  was. going 
to  take  the  cross-over  track ;  that  the  headlight,  though  he  saw  it, 
would  not  notify  him  that  the  train  was  coming  on  the  cross-over 
track;  and  that  if  he  stepped  toward  the  west  and  got  on  the 
west  track,  and  the  train  continued  down  that  track  and  struck 
him,  he  would  have  been  negligent,  as  that  was  the  main  track. 
^Mlowing  these  things  to  be  true,  they  do  not  tend  to  show  that 
the  defendant  was  negligent  in  the  operation  of  its  train  at  the 
time  of  the  accident,  nor  would  such  conditions  justify  the  de- 
ceased in  going  upon  the  track  so  near  in  front  of  an  approach- 
ing train  as  to  endanger  his  saftey.  The  defendant  owed  the 
deceased  no  other  or  greater  duty  than  to  exercise  ordinary  care 
and  caution  in  looking  out  for  and  avoiding  injuring  him,  or  any 
other  person  who  might  be  on  the  track.  It  has  been  said  that 
a  railroad  track  is  of  itself  a  signal  of  danger ;  but  notwithstand- 
ing this,  and  the  knowledge  of  the  deceased  that  the  train  was 
upon  the  west  track,  whidi  was  straight  and  level  for  four  or 
five  blocks  north  of  the  point  where  the  injury  occurred,  with 
no  obstruction  on  the  track  between  Holland,  and  the  engine, 
whose  brilliant  headlight,  in  the  language  of  a  witness,  "made  it 
as  bright  as  day,"  and  which  he  must  have  seen,  he  left  a  place 
of  safety  and  stepped  in  front  of  the  approaching  train,  was 
struck  by  the  engine,  and  killed.  He  was  warned  both  by  the 
Wdlight  and  the  whistle  of  the  near  approach  of  the  train,  and 

had  he  remained  were  he  was  at  the  time  of  the  first  whistle,  or 
^de  a  step  to  the  left,  he  would  have  avoided  the  collision.    If 
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the  glare  of  the  headlight  blinded  and  confused  him,  as  claimed 
by  the  plaintiff,  so  that  he  did  not  know  which  way  to  move,  it 
was  his  misfortune,  and  not  negligence  of  the  defendant  company. 
He  had  worked  in  those  yards  for  six  months  some  years  before 
the  accident,  lived  but  a  short  distance  from  where  the  accident 
occurred,  and  must  have  been  familiar  with  the  location  of  the 
tracks  at  this  point.  All  of  defendant's  passenger  trains  going 
.  south  made  this  cross-ovet — that  is,  crossed  over  from  the  west  to 
the  east  track — which  deceased  must  also  have  known. 

The  fireman  testified  (and  there  is  no  evidence  to  the  contrary) 
that,  when  he  first  saw  the  deceased,  he  was  between  the  west 
track  and  the  cross-over  track,  coming  north,  and  that  he  was 
then  and  when  he  he  last  saw  him  in  no  danger  at  all,  and  that 
the  engineer,  as  soon  as  he  discovered  deceased  in  a  place  of 
danger,  sounded  the  alarm  whistle  three  or  four  times  in  rapid 
succession,  put  on  the  emergency  brake,  and  did  everything  that 
he  could  do  to  stop  the  train  in  the  shortest  possible  time.  It  is 
ruled  in  Harlan  zf.  St.  Louis,  Kansas  City  &  Northern  R.  R.  Co., 
64  Mo.  480,  that  every  person  who  goes  on  a  railroad  track,  or 
purposes  to  cross  it,  must  use  his  eyes  and  ears  to  avoid  injury, 
and  that  every  intelligent  person  who  has  arrived  at  years  of  dis- 
cretion is  presumed  to  know  that  it  is  dangerous  to  be  on  a  rail- 
road track  when  trains  are  passing  to  and  fro ;  and  when  crossing 
one  is  expected  to  be  viligent  and  watchful  of  the  approach  of  a 
locomotive.  Failure  to  exercise  such  vigilance  is  negligence 
per  se.  These  familiar  principles  have  been  many  times  an- 
nounced by  this  court.  Taylor  7/.  Railway  Co.,  86  Mo.  457; 
Pewitt  V.  Eddy,  115  Mo.  283,  21  S.  W.  742;  Baker  v.  K.  C, 
Ft.  S.  &  M.  Ry.  Co.,  122  Mo.  533,  26  S.  W.  20;  Lane  v.  Mo.  Pac. 
Ry.  Co.,  132  Mo.  4,  33  S.  W.  645,  1128;  Schmidt  v.  Railroad. 
191  Mo.  215,  90  S.  W.  136,  3  L.  R.  A.  (N.  S.)  196.  Plaintiff, 
however,  says  that  John  Holland  had  the  right  to  presume  that 
defendant's  train  would  not  be  run  at  a  greater  rate  of  speed  than 
five  miles  an  hour,  and  to  act  upon  such  presumption  until  he 
knew,  or  by  the  exercise  of  ordinary  care  ought  to  have  known, 
to  the  contrary.  The  only  evidence  with  respect  to  the  speed 
of  the  train  at  the  time  of  the  accident  was  the  testimony  of 
the  fireman,  and,  as  stated  before,  he  testified  that  the  train  was 
not  then  running  at  a  rate  of  speed  exceeding  five  miles  an  hour. 
In  all  of  the  cases  relied  upon  by  plaintiff  as  supporting  her  con- 
tention, namely,  Hutchinson  7\  Mo.  Pac.  Ry.  Co.,  161  Mo.  246, 
61  S.  W.  635,  852,  84  Am.  St.  Rep.  710,  Eckhard  v.  Transit  Co., 
190  Mo.  593,  89  S.  W.  602,  Riska  ?'.  Union  Depot  Co.,  180  Mo. 
163,  79  S.  W.  445,  and  Weller  7'.  Railroad,  164  Mo.  180,  64  S. 
W.  141,  86  Am.  St.  Rep.  592,  there  was  evidence  tending  to  show 
that  the  train  was  running  at  a  rate  of  speed  in  excess  of  that 
fixed  by  ordinance,  or  there  was  a  failure  to  observe  the  require- 
ments of  the  ordinance  in  some  other  respect.     But,  even  if  the 
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train  in  question  was  running  at  the  time  of  the  accident  at  a  rate 
of  speed  in  excess  of  that  prescribed  by  the  city  ordinance  (which 
we  do  not  concede)  and  the  defendant  was,  therefore,  guilty  of 
negligence  per  se,  the  conduct  of  the  deceased  in  going  upon  the 
track  in  proximity   to   the  approaching   train  was   contributory 
negligence  on  his  part,  which  negligence  was  the  proximate  cause 
of  the  injury.     In  Schmidt  v.  Railroad,  supra,  it  is  said :    "The 
rule  of  contributory  negligence  is  not  changed  or  abrogated  by 
reason  of  a  statute  or  ordinance  imposing  the  duty  on  account  of 
the  violation  of  which  the  injury  resulted.     Weller  v.  Railroad, 
120  Mo.  635,  23  S.  W.  1061,  25  S.  W.  532.    The  statute  does  not 
absolve  persons  approaching  a  public  railway  crossing  from  ex- 
ercising common  prudence,  to  avoicl  danger,  nor  shift  the  respon- 
sibility to  another  should  injury  ensue  from  the  failure  to  exer- 
cise it.    Kenney  z'.  Railroad,  105  Mo.  284,  15  S.  W.  983,  16  S. 
W.  837."    The  same  rule  is  announced  in 'the  following  cases: 
Boy^  V.  Railway  Co.,  105  Mo.  381,  16  S.  W.  909;  Sweeney  v, 
M\way,  150  Mo.  396.  51  S.  W.  682;  Moore  v.  Railroad,  176 
Mo.  546,  75  S.  W.  672 ;  Evans  v.  Railway,  178  Mo.  508,  77  S. 
W.  515;  Ries  z/.  Transit  Co.,  179  Mo.  1,  77  S.  W.  734.    There  is 
no  escaping  the  conclusion  that  the  deceased  saw  the  approaching 
train.   He  must,  therefore,  have  been  absorbed  in  other  matters, 
or  have  misjudged  the  speed  of  the  train,  and  determined  to  take 
the  risk  of  being  caught  by  it  before  he  could  cross  the  track. 
But,  whatever  may  have  induced  his  action,  his  conduct  can  only 
be  characterized  as  the  grossest  recklessness.    The  demurrer  in- 
terposed by  the  defendant  to  the   evidence   should   have   been 
sustained. 
The  judgment  is  reversed.     All  concur. 
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Melton,  Sheriff,  v.  Chesapeake  &  O.  Ry  Co. 

(Supreme  Court  of  Appeals  of  West  Virginia,  March  24,  1908.) 

[61  S.  E.  Rep.  39.] 

Railroads — Injuries  to  Trespasser.* — A  person  using  a  railroad 
track  as  a  footpath  for  his  convenience,  elsewhere  than  at  a  public 
crossing,  and  injured  by  a  train  while  so  doing,  cannot  recover  dam- 
ages, unless  the  company  is  guijty  of  gross  and  wanton  negligence. 

Same — Warning  Trespassers.f — Signals  or  lights  or  watchmen  are  not 
required  on  a  backing  train  elsewhere  than  at  public  crossings  to  warn 
trespassers    using   the    track    for   their   own    convenience   as   a  foot 
path. 

(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Kanawha  County. 

Action  by  J.  J.  Melton,  sheriff,  against  the  Chesapeajce  & 
Ohio  Railway  Company.     Judgment  for  plaintiff,  and  defendant 

brings  error.     Reversed  and  remanded. 

• 

Simms,  Bnslozv,  Fitspatrick  &  Baker,  for  plaintiff  in  error. 
Linn,  Byrne  &  Linn  and  Henry  S.  Cato,  for  defendant  in  error. 

Brannon,  J.  Peter  Myers  was  killed  by  a  locomotive  and 
tender  on  the  Chesapeake  &  Ohio  Railway,  and,  his  adminis- 
trator having  recovered  a  judgment  for  $2,000,  the  railroad  com- 
pany has  appealed  the  case  to  this  court. 

The  great  question  of  the  case  is:     Was  Myers  killed  at  a 

public  crossing,  or  while  using  the  track  elsewhere  for  walking? 

for  the  rights  of  Myers  and  the  liabilty  of  the  defendant  would 

*be  different  in  the  two  cases.     The  court  could  put  to  the  jury 

this  interrogatory:     "Was  Peter  Myers  killed  at  a  public  cross- 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
licensees  and  trespassers  on  railroad  tracks,  see  generally  foot- 
notes appended  to  Chicago,  etc.,  Ry.  Co.  v.  McCandish  (Ind.),  26 
R.  R.  R.  502,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  502;  foot-notes  appended 
to  Norfolk  &  W.  Ry.  Co.  v.  Stegall's  Adm'r  (Va.),  25  R.  R.  R.  664, 
48  Am.  &  Eng.  R.  Cas..  N.  S.,  664;  foot-notes  appended  to  Louisville 
&  N.  R.  Co.  V.  Daniel  (Ky.),  25  R.  R.  R.  493,  48  Am.  &  Eng.  R.  Cas., 
N.  S.,  493;  Teakel  v.  San  Pedro,  etc.,  R.  Co.  (Utah),  25  R.  R.  R. 
18,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  18. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  trespassers  on  or  near  railroad  tracks  before  their  presence  is 
discovered,  see  foot-notes  appended  to  Chesapeake  &  O.  Ry.  Co.  v. 
Nipp's  Adm'x  (Ky.),*26  R.  R.  R.  150,  49  Am.  &  Eng.  R.  Cas.,  N.  S., 
150;  foot-notes  appended  to  Norfolk  &  W.  Ry.  Co.  v.  Denny's  Adm'r 
(Va.),  26  R.  R.  R.  124,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  124: 
Elliott  V.  Louisville  &  N.  R.  Co.  (Ky.),  26  R.  R.  R.  20,  49  Am.  & 
Eng.  R.  Cas.,  N.  S.,  20;  Hoback's  Adm'r  v.  Louisville,  etc.,  R.  Co. 
(Ky.).  26  R.  R.  R.  8,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  8;  St.  Louis,  etc., 
Ry.  Co.  V.  Sparks  (Ark.),  25  R.  R.  R.  739.  48  Am.  &  Eng.  R.  Cas.. 
N.  S.,  739. 
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ing?"  The  answer  was,  "Yes."  This  answer  is  utterly  unwar- 
ranted by  the  evidence.  If  anything  can  be  said  to  be  established 
by  the  oral  evidence  and  undisputed  physical  facts,  it  is  that  Myers 
was  struck  by  the  tender  of  the  locomotive  at  least  75  yards  from 
the  public  crossing  while  using  the  track  for  a  walkway.  The 
case  is  void  of  evidence  to  the  contrary  from  either  side.  A 
plaintiff's  witness,  Linville,  saw  Myers  walking  along  the  county 
road  approaching  the  crossing.  Myers  was  in  advance  of  Lin- 
ville 75  yards,  both  going  to  the  crossing.  Myers  thus  reached 
it  before  Linville  did.  When  Linville  reached  the  crossing, 
Myers  was  not  there,  but  had  left  the  county  road  and  gone  up 
the  raiboad  track.  This  witness  saw  Myers  last  75  yards  from 
the  crossing  on  the  track,  going  from  the  crossing  on  his  way 
home.  There  is  no  contradiction  of  this  witness.  Not  a  man 
says  that  he  saw  Myers  at  the  crossing.  No  other  witness  locates 
Myers  while  walking.  Myers  had  been  to  a  store  where  he 
purchased  overalls,  which  were  wrapped  in  red  paper,  and  he 
was  carrying  this  bundle  when  this  witness  observed  him.  At 
a  point  on  the  track  distant  75  yards  from  the  crossing  toward  the 
home  of  Myers  his  legs  are  found,  and  very  close  these  overalls, 
and  some  of  the  red  paper,  and  further  along  the  track,  100 
yards  from  the  crossing,  his  head  and  mangled  body  are  found, 
and  his  blood  is  found  staining  the  snow  many  feet  from  the 
CTossing,  and  not  a  drop  is  proven  to  have  been  seen  at  or  near 
the  crossing.  A  witness  for  the  plaintiff,  when  asked  if  he  saw 
any  blood  nearer  the  crossing,  answered :  "No ;  I  never  noticed 
any  only  where  it  first  run  over  him  there  and  cut  him  in  two." 
Another  witness  for  plaintiff,  Murray,  says  that  he  saw  a  piece 
of  the  red  paper  in  which  the  overalls  had  been  wrapped,  the 
overalls  a  few  feet  further  east  from  the  crossing,  a  few  feet 
further  still  Myers'  legs,  then  .further  still  the  body,  and  that  he 
saw  no  signs  of  Myers  being  struck  nearer  the  crossing  than  that 
paper  fastened  to  a  fish  plate,  aitd,  when  asked  if  the  snow 
would  not  have  shown  it  if  Myers  had  been  struck  nearer,  he 
replied:  "I  think  so.*'  He  puts  the  paper  fastened  to  the  track 
300  feet  from  the  crossing,  and  that  paper  was,  beyond  any  dis- 
pute, nearer  the  crossing  than  the  overalls,  the  legs,  and  the  head 
and  trunk  of  Myers.  ITe  pointedly  stated  that  he  walked  back- 
ward and  forward  over  the  ground,  and  saw  no  signs  of  blood 
between  the  paper  and  overalls  and  the  crossing.  These  facts 
are  beyond  question. — these  physical  facts.  No  one  controverts 
them,  or  tries  to  do  so.  They  must  be  regarded  as  concessa  in 
the  case,  not  being  disputed  by  any  evidence.  How  could  the 
unfortunate  Myers  have  been  struck  at  the  crossing  in  the  li^ht 
of  these  facts?  This  witness  Linville  was  at  the  crossing  light- 
ing his  lamp  waiting  for  a  west-bound  freight  train  and  the  lo- 
comotive which  killed  Myers  to  pass.  He  stood  at  the  crossing 
a  few  feet  aside,  and  he  did  not  see  Myers  there,  but  before  the 
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cars  got  to  the  crossing  saw  Myers  walking  homeward  75  yanls 
from  the  crossing.  If  killed  at  the  crossing,  would  not  this 
witness  have  seen  him?  The  west -bound  train's  headlight  il- 
luminated the  crossing,  but  did  not  reveal  Myers  at  the  crossing. 
After  the  trains  passed  in  opposite  directions,  this  witness  left 
the  crossing,  walking  the  track,  and  found  Myers'  legs  on  the 
track,  not  nearer  the  crossing  than  75  yards,  and  the  rest  of  his 
body  100  yards.  Another  witness  of  the  plaintiff.  Creasy,  says 
that  he  was  standing  in  his  door  20  feet  from  the  crossing,  and 
saw  the  backing  engine  and  tender  that  struck  Myers,  and  says 
that  it  went  on  east  after  passing  the  crossing  till  it  was  obscured 
from  him  by  his  barn,  distant  100  feet  east  of  his  house,  and  that 
Myers  was  killed  east  of  the  bam  100  or  125  feet,  and  the  cross- 
ing was  20  feet  west  of  his  house,  thns  Jixing  the  point  where 
Myers  was  struck  from  220  to  245  feet  from  the  crossing.  This 
witness  is  positive  that  Myers  was  not  kUled  at  the  crossing,  but 
200  or  225  feel  east  of  his  house,  and  220  to  245  feet  east  of  the 
crossing.  He  went  to  Myers'  body  at  once  after  the  accident. 
No  witness  hints  any  other  point  for  the  tragedy.  Such  the  evi- 
dence for  plaintiff.  The  fireman  of  the  engine  as  a  witness 
for  the  defendant  states  that  the  freight  headlight  was  shining 
right  on  the  crossing  as  it  approached  the  crossing,  and  he  could 
see  the  crossing,,  and  that  the  engine  struck  no  one  at  the  cross- 
ing.    So  says  the  engineer. 

As  Myers  was  walking  the  track,  elsewhere  than  at  a  crossing, , 
the  company  owed  him  no  duty  save  not  to  kill  him  by  gross 
neglect  after  seeing  him.  Not  a  witness  says  that  the  trainmen 
saw  him,  or  could  have  done  so.  It  was  on  a  January  evening 
late,  as  darkness  wa'^  descending;  dusk.  No  evidence  shows  any 
negligence  on  the  part  of  the  trainmen.  It  is  not  claimed  that 
they  saw  or  could  have  seen  Myers.  The  explanation  of  the 
misfortune  is  that  Myers  saw  the  freight  coming,  and  likely 
stepped  off  the  track  to  escape  it  on  to  the  adjoining  track,  and 
was  caught  by  the  backing  train ;  the  noise  of  the  big  train  drown- 
ing the  sound  of  engine  and  tender  that  struck  Myers.  The 
finding  that  Myers  was  killed  at  the  crossing  is  so  contrary  to 
the  evidepce  that  it  seems  to  be  the  child  of  prejudice  and  par- 
tiality doing  injustice.  If  anything  can  be  said  in  mitigation  of 
the  imputation  of  prejudice,  it  is  that  the  jury  decided  the  case 
on  false  tests  of  liability  set  up  by  them  unwarranted  by  law.  as 
shown  by  their  answers  to  certain  other  interrogatories.  One 
was:  "What  want  of  care,  if  any.  was  the  company  guilty  of? 
A.  For  not  having  a  watchman  at  that  crossing."  What  law- 
required  this?  Myers  was  not  killed  at  the  crossing.  Another 
interrogatory  was:  "Was  any  employee  guilty  of  want  of  care? 
If  so,  who,  and  what  was  the  want  of  care  causing  the  accident? 
A.  Officers  in  charge  of  the  engine,  for  negligence  and  want  of 
proper  lights  and  signals."    The  law  requires  no  signals  except 
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it  crossings.  They  are  intended  for  persons  lawfully  using  cross- 
ings, not  trespassers  on  track  elsewhere.  The  jury  does  not 
specify  want  of  signals  by  bell  or  whistle,  as  the  plaintiff's  evi- 
dence and  the  defendant's  shows  compliance  with  the  statute  in 
this  respect.  What  sigrals  were  wanting?  As  to  light,  no  law 
requires  a  light  elsewhere  than  at  a  crossing.  The  jury  found  there 
was  no  light  on  the  tender.  It  was  not  required  except  at  cross- 
ing, if  there,  and  Myers  was  not  struck  at  the  crossing.  The 
law  does  not  require  lights  on  a  backing  train  to  warn  tres- 
passers. Elliott  on  Railroads  (2d  Ed.)  §§  1114,  1114a;  Huff  v. 
C.  &  0.  Ry.  Co.,  48  W.  Va.  45,  35  S.  E.  866.  "If  one  chooses  in 
such  a  position  to  take  risks,  he  must  suffer  the  consequences. 
Thev  cannot  be  visited  upon  the  railroad  company."  Railroad 
Co.  V.  Houston,  95  U.  S.  697,  24  L.  Ed.  542.  The  jury  tried  the 
case  by  tests  contrary  to  law,  and  made  the  company  liable  for 
things  for  which  the  law  would  not  do  so. 

We  reverse  the  judgment,  set  aside  the  verdict,  and  grant  a 
new  trial. 


Union  Pac.  R.  Co.  et  al  v.  Rosewater. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  October  28,  1907.) 

[157  Fed.  Rep.  168.] 

Railroads — Injury,  to  Person  at  Crossing — Contributory  Negligence 
—Question  for  Jury- — ^Where  plaintiff,  who  was  driving  upon  a  city 
street  in  the  evening,  on  approaching  a  railroad  crossing  having  four 
tracks,  stopped  on  signal  of 'the  flagman  before  reaching  the  first 
track,  and  waited  until  some  engines  had  passed,  and  then  in  obedi- 
ence to  a  signal  of  the  flagman  started  on  after  first  looking  and 
listening,  and  was  struck  by  a  train  on  the  second  track,  the  ques- 
tion whether  or  not  he  was  guilty  of  contributory  negligence  in  fail- 
ing to  continue  to  look  and  listen  after  starting  across  was  not  one 
of  law  but  of  fact,  to  be  determined  by  the  jury,  in  view  of  the  cir- 
cumstances of  the  particular  case. 

Same— Duty   to    Look   and   Listen — Signal    from    Flagman.* — The 

•See  extensive  note,  14  R.  R.  R.  674,  37  Am.  &  Eng.  R.  Cas.,  N. 
S..  674;  foot-notes  appended  to  Shafer  v.  Lehigh  Valley  R.  Co.  (N. 
J).  25  R.  R.  R.  34,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  34. 

For  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
highway  traveler  to  rely  on  the  invitation  or  direction  of  a  railroad  em- 
ployee to  cross  railroad  tracks,  see  extensive  note  2  R.  R.  R.  342,  25 
Am.  &  Eng.  R.  Cas.,  N.  S.,  342;  St.  Louis,  etc.,  Ry.  Co.  v.  Hitt  (Ark.), 
n  R.  R.  R.  224,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  224  (driver  of  ve- 
hicle could  not  take  into  consideration  that  brakeman.  who  had 
told  him  that  the  crossing  would  soon  be  clear,  and  was  standing 
npar  by,  was  in  a  favorable  position  to  see  any  danger,  and  would 
doubtless  give  him  warning);  Edwards  v.  Chicago  &  A.  Ry.  Co. 
fMo.),  2  R.  R.  R.  333,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  333  (right  to 
''cly  on  flagman's  invitation  to  cross). 
29  R  R  R-13 
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placing  of  gates  or  the  stationing  of  flagmen  at  railroad  crossings 
in  a  city  are  not  duties  imposed  by  statute  or  municipal  ordinance 
on  railroad  companies,  or  voluntarily  assumed  by.  ttiem,  for  the  pur- 
lifise  of  relieving  ihe  traveler  on  the  street  from  taking  those  pre-' 
caulicns  for  his  own  safely  required  by  liie  long-setlled  rule  of  law, 
])U(  as  additional  precautions  to  meet  tliL  increased  peril  resullin;; 
from  local  conditions  in  cities;  and  open  gates,  or  a  signal  from  a 
tlngman  to  cross,  do  not  relieve  a  traveler  from  the  duty  lo  look  and 
lislcn  before  entering  upon  the  tracks. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  fJebraska. 

Edson  Rich  and  William  Baird  (W.  S.  Kenyon,  on  the  brief), 
for  plaintiffs  in  error. 

iV.  J.  Coniiell  (Simeon  Bloom,  on  the  brief),  for  defendant 
in  error. 

Before  Sanborn,  Hook,  and  Adams,  Circuit  Judges. 

Hook,  Circuit  Judge.  Charles  Rosewater  sued  the  Union 
I'acific  and  the  Illinois  Central  railroad  companies  for  personal 
injuries  sustained  in  a  collision  at  a  crossing.  He  recovered  a 
judgment  against  them  jointly,  and  they  now  "seek  its  reversal. 
The  facts  developed  at  the  trial  are  as  follows;  The  plaintiff,  a 
physician,  was  driving  in  his  phaeton  northward  on  Thirteenth 
street  in  Omaha,  Neb.,  about  8  o'clock  of  a  January  evening. 
The  street  is  one  of  the  important,  much  traveled  thoroughfares 
of  the  city.  As  he  was  approaching  the  intersecting  tracks  of 
the  Union  Pacific,  upon  one  or  more  of  which  the  Illinois  Cen- 
tral had  the  right  to  operate  its  trains,  he  was  signaled  to  Stop 
by  a  flagman  who  was  in  the  service  of  both  companies.  The 
signal  was  given  by  lantern,  and  the  plaintiff  stopped  with  his 
horse's  head  three  or  four  feet  south  of  tlie  south  track.  There 
were  four  of  these  tracks,  and,  for  convenience,  they  will  be  re- 
ferred to  numerically  beginning  with  the  one  nearest  the  plain- 
tiff. They  crossed  the  street  at  somewhat  of  an  angle — not 
squarely — and  as  they  proceedetl  westward  they  ciirved  towards 
the  south,  out  of  sight.  The  plaintiff's  view  to  his  left  or  west- 
ward was  obstructed  to  some  considerable  extent  by  a  stone  wall 
built  along  the  side  of  the  street  to  support  a  viaduct  which 
crossed  overhead  behind  him.  The  north  end  of  the  wall  was 
about  10  feet  from  the  south  track,  at  which  point  the  wall  was 
6.2  feet  high.  As  it  receded  southward  along  the  street  side,  the 
wall  rose  in  height  until  it  attained  its  maximum  for  the  support 
of  the  overhead  viaduct  structure.  From  the  end  near  the  south 
track  the  wall  curved  westward  at  substantially  the  same  height, 
and  served  to  retain  a  fill  upon  which  was  laid  the  track  that 
crossed  on  Ihe  viaduct.    There  was  a  similar  obstruction  on  the 
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cast  side  of  the  street  to  the  right  of  the  plaintiff  as  he  sat  in 
his  phaeton,  but  we  are  not  specially  concerned  with  it.  The  flag- 
man gave  plaintiff  the  stop  signal  from  his  customary  stand  on 
the  north  side  of  the  tracks.  Immediately  after  the  plaintiff 
stopped,  two  Union  Pacific  engines,  coupled  together,  went  west- 
ward over  the  crossing  upon  the  third  track.  After  they  passed, 
the  fla^jman  both  signaled  with  his  lantern  and  verbally  directed 
plaintiff  to  cross.  As  to  this  there  was  a  conflict  in  the  evidence, 
kit  as  that  was  the  issue  which  the  trial  court  submitted  to  the 
jury  we  take  the  verdict  as  settling  the  fact  here.  In  obedience 
to  the  flagman's  direction  the  plaintiff  applied  the  whip  to  his 
horse,  and  drove  over  the  first  track  and  upon  the  second,  where 
he  was  struck  by  an  Illinois  Central  train  coming  from  the  west 
at  a  speed  variously  estimated  by  witnesses  at  from  15  to  35  miles 
per  hour.  The  injuries  complained  of  were  caused  by  this  col- 
lision. The  headlight  of  the  locomotive  was  burning.  The  flag- 
man knew  the  train  was  coming.  There  was  testimony  that  con- 
siderable steam  and  smoke  from  the  Union  Pacific  engines  were 
<lriven  by  the  wind  towards  the  plaintiff,  but  whether  they  were 
sufficient  to  obscure  his  vision  as  he  started  to  cross  remains  an 
unsettled  question.  The  issues  of  fact  were  so  narrowed  by  the 
trial  court  that  the  verdict  does  not  answer  it.  A  civil  engineer 
testified,  and  his  testimony  was  not  denied,  that  a  man  standing 
about  five  feet  south  of  the  first  track  where  the  plaintiff's  horse 
stood  could  see  westward  upon  the  second  track,  over  which  the 
Illinois  Central  train  came,  a  distance  of  375  feet.  But  the  plain- 
tiff, as  he  sat  in  his  vehicle,  was  6  or  7  feet  further  away,  and  no 
measurements  were  taken  from  his  position.  If  the  plaintiff  had 
driveft  forward  to  place  himself  at  the  point  from  which  the 
measurements  were  taken,  his  horse  would  have  been  upon  the 
first  track.  The  first  and  second  tracks  were  a  little  more  than 
10  feet  apart.  The  plaintiff  testified  that,  upon  receiving  the  di- 
rection of  the  flagman,  he  first  looked  to  the  left  and  to  the  right, 
and  perceiving  no  train  approaching  he  drove  forward.  He  also 
^id  that,  after  starting  forward,  he  did  not  again  look  along  the- 
tracks,  but  "relied  on  the  order  of  the  flagman,  together  with 
the  invisibleness  of  any  danger.'* 

These  are  the  substantial  facts,  and  on  them  the  defendants 
moved  the  trial  court  for  a  directed  verdict  (1)  because  no  negli- 
gence on  their  part  was  disclosed — that  is  to  say,  no  negligence 
of  their  flagman ;  and  (2)  because  contributory  negligence  of  the 
plaintiff  was  shown.  The  first  of  these  assertions,  obviously 
untenable,  need  not  be  further  mentioned.  As  to  the  second: 
Assuming  for  the  moment  that  the  maintenance  of  a  flagman  at 
the  crossing:,  and  his  signal  to  the  plaintiff  to  cross  the  tracks, 
did  not  relieve  the  latter  from  the  duty  to  take  those  precau- 
tions for  his  safety  which  the  law  imposes  in  cases  where  no  flag-- 
men are  present,  can  it  be  said  the  evidence  that  he  failed  in  his 
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duty  was  so  conclusive  as  to  justify  a  court  in  holding  that  he 
negligently  contributeil  to  his  own  injury?  We  think  not.  It  is 
a  settled  rule  of  law  that  the  traveler  upon  a  highway  must  look 
and  listen  before  venturing  upon  the  track,  and  that  he  must, 
if  possible,  perform  that  duty  at  some  point  in  his  approach  where 
performance  will  be  serviceable.  It  is  conceded  that  the  plain- 
tii?  stopped  close  to  the  track,  and  he  testified  that  after  receiv- 
ing the  flagman's  direction,  and  before  venturing  further,  he 
looked  for  coming  trains,  but  saw  nothing.  It  is  true  that  after 
driving  on  the  track  he  did  not  again  look  to  the  right  and  left, 
but  we  cannot  say  that  it  was  his  duty  to  do  so.  The  rule  of  law 
does  not  go  so  far.  When  a  traveler  upon  a  highway  is  approach- 
ing a  railroad  crossing — a  place  of  danger — it  is  altogether  rea- 
sonable that  he  should  use  his  senses  to  discover  whether  it  is 
safe  to  go  upon  it,  and  also  to  stop  before  doing  so  if  the  phy- 
sical surroundings  make  that  further  precaution  necessary.  He 
is  then  in  safely  and  entirely  master  of  his  movements,  and. 
as  all  reasonable  minds  agree  that  such  measure  of  care  should 
be  taken  for  the  preservation  of  life  and  limb,  the  law  has  pre- 
scribed its  exercise  as  an  imperative  duty.  But  when  the  traveler 
has  performed  his  full  duty  in  that  respect,  and  has  driven  upon 
the  crossing  at  the  invitation  of  a  flagman  stationed  there  by  the 
railroad  company  to  assist  in  the  prevention  of  accidents,  whether, 
in  addition  to  his  attention  to  the  guidance  of  his  vehicle,  he 
should  continue  to  look  to  the  right  and  to  the  left  is  a  more 
doubtful  proposition.  He  is  then  in  a  position  of  possible  peril, 
and,  in  view  of  the  various  emergencies  likely  to  arise,  just  what 
particular  precaution  he  should  take  is  not  so  clear  and  plain 
as  to  justify  its  prescription  as  a  definite,  fixed  rule  of  conduct. 
Were  it  otherwise,  the  doing  of  the  very  thing  prescribed  might 
lead  to  di.saster.  The  measure  of  care  and  caution  to  be  observed 
in  such  cases  should  be  more  adjustable  to  the  particular  condi- 
tions and  emergencies,  and  is  that  active  watchfulness  which  or- 
dinarily prudent  men  would  adopt  under  like  circumstances;  and 
the  question  whether  the  traveler  fell  short  is  one  for  the  jury. 
In  the  very  case  before  us,  had  the  plaintiff  looked  while  his 
hor.se'  was  upon  the  first  track  and  seen  the  headlight  of  the 
rapidly  approaching  train,  it  is  doubtful  that  in  the  <larkness  he 
could  have  told  upon  which  of  the  tracks,  ruiming  closely  par- 
allel, it  was  coming;  and  in  case  of  uncertainty  his  natural  im- 
pulse would  have  been  to  hasten  forward  rather  than  to  turn  back- 
ward. It  is  not  at  all  clear  that  the  precautions  which  counsel  claim 
to  be  imperative  would  have  been  effectual  to  prevent  the  collision. 
The  plaintiff  was  not  a  pcdeslrain.  having  quick  control  of  his 
own  movements,  whose  vigilant  use  of  the  senses  affords  almost 
a  complete  assurance  of  his  personal  safetv:  but  he  was  incum- 
bered with  a  horse  and  vehicle,  more  unwieldy  in  management, 
and  which  to  some  extent  naturally   required   attention.     Till* 
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distinction  is  recognized  in  Blount  v.  Railway,  9  C.  C.  A.  526,  61 
Fed.  375,  in  which  it  was  held  that  a  pedestrain  who  accepted 
the  invitation  of  open  gates  was  nevertheless  guilty  of  con- 
tributory negligence  in  failing  to  look  and  listen. 

But  it  is  said  that  the  physical  facts  show  that  the  plaintiff 
could  have  seen  had  he  looked  before  venturing  upon  the  crossing 
unless  the  presence  of  steam  and  smoke  temporarily  obscured  his 
vision,  and  that  in  the  latter  case  it  was  his  duty  to  wait  until 
they  passed  away.  Clear  physical  facts  prevail  over  the  testi- 
mony of  a  witness  and  over  the  presumption  that  one  injured  or 
killed  took  care  for  his  safety  (Tomlinson  v.  Railway,  67  C.  C.  A. 
218,  134  Fed.  233)  and  if  plaintiff  could  have  seen  it  must  be  as- 
sumed that  he  did  not  look  or  that  looking  he  tried  to  cross  ahead 
of  the  train.  But  the  state  of  the  evidence  does  not  warrant  us 
in  saying  either  that  his  vision  was  temporarily  obscured  by 
steam  and  smoke  or  that  under  most  favorable  conditions  he 
could  have  seen  the  headlight  from  where  he  sat  in  his  vehicle. 
Counsel  for  defendants  attempt  a  demonstration  that  he  could 
have  seen  had  he  looked,  but  in  doing  so  they  speculate  as  to  the 
speed  of  the  horse,  make  estimates  of  the  time  that  elapsed  be- 
fore the  collision  and  finally  split  a  second  into  halves.  The  prem- 
ises are  too  debatable  to  warrant  such  a  conclusion  by  a  court 
whose  sole  province  in  a  case  like  this  is  the  correction  of  errors 
of  law.    The  defendants  were  not  entitled  to  a  directed  verdict. 

The  trial  court,  however,  did  not  submit  to  the  jury  the  ques- 
tions whether  plaintiff  looked  before  driving  on  the  crossing,  and 
whether  he  could  have  seen  had  he  looked.  The  defendants  re- 
quested instructions  specifically  defining  the  plaintiff's  duties  as 
in  ordinary  cases,  but  the  court  declined  to  give  them.  On  the 
contrary,  it  instructed  the  jury  that,  if  the  flagman  signaled  the 
plaintiff  to  cross,  the  latter  had  a  right  to  presume  that  it  was 
safe  for  him  to  do  so,  "unless  he  knew  the  danger  of  doing •  so, 
and  that  the  danger  was  so  obvious  and  threatening  that  no  man 
of  ordinary  care  and  prudence  would  have  assumed  the 
risk."  Out  of  the  giving  and  refusal  of  the  instructions  men- 
tioned arises  the  serious  question  in  the  case. 

Does  the  signal  of  a  flagman  at  a  railroad  crossing  of  a  city 
street  relieve  the  traveler  on  the  highway  of  the  duty  to  look  and 
listen  before  venturing  upon  the  tracks?  The  additional  pre- 
cautions to  prevent  accidents,  such  as  gates  and  flagmen,  with 
their  means  of  giving  warning,  are  adopted  in  view  of  the  greatly 
increased  dangers  at  such  crossings.  The  noise  of  city  traffic, 
the  number  of  pedestrains  and  vehicles  upon  the  street,  the  haste 
and  activity  of  urban  life,  the  frequency  of  the  passing  of  engines 
and  trains,  and.  the  proximity  of  buildings  and  other  structures 
to  the  tracks  make  such  precautions  necessary.  They  are  designed 
to  meet  the  increase  of  peril  resulting  from  local  conditions  and 
the  congestion  of  traffic.     Such  additional  precautions  are  not 
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imposed  by  statute  or  municipal  ordinance  upon  railroad  com- 
panies, or  voluntarily  assumed  by  them  for  the  purpose  of  re- 
lieving the  traveler  upon  the  street  from  the  taking  of  those  simple 
precautions  for  his  own  safety  which  the  long-settled  rule  of  law 
requires  of  him.  To  hold  otherwise  would  tend  to  defeat  the  very 
purpose  for  which  gates  and  flagmen  are  maintained.  It  would 
result  not  so  much  in  lessening  danger  and  ensuring  safety  as  in 
the  mere  transference  of  a  mutual  obligation  to  exercise  care 
entirely  to  the  shoulders  of  one  of  the  parties.  The  courts  are 
divided  upon  the  question,  some  holding  the  traveler  must  still 
look  and  listen  (Greenwood  v.  Railroad,  124  Pa.  572, 
17  Atl.  188,  3  L.  R.  A.  44.  10  Am.  St.  Rep.  614;  Railwav  v. 
Frantz,  127  Pa.  297,  18  Atl.  22,  4  L.  R.  A.  389J ;  Berry  v.  Rail- 
road, 48  N.  J.  Law,  141,  4  Atl.  303;  Ellis  v.  Railroad,  169 
Mass.  600.  48  N.  E.  839.  See,  also,  Merrlgan  v.  Railroad,  154 
Mass.  189,  28  N.  E.  149) ;  others  that  he  may  rely  wholly  upon  the 
invitation  of  the  flagman  or  the  open  gate  (Railroad  x'.  Webb,  90 
Ala.  185.  8  South.  518,  523,  11  L.  R.  A.  674;  Railroad  v.  Ander- 
son, 109  Ala.  299,  19  South.  516;  Railroad  v.  Clough,  134  III.  586, 
25  N.  E.  664).  The  case  of  Railway  v.  Frantz,  supra,  was  one 
of  op»n  gates.  The  Supreme  Court  of  Pennsylvania  upheld  an 
instruction  of  the  trial  court  that  "it  was  the  duty  of  the  plain- 
tiflf  to  use  care  in  approaching  the  tracks,  to  slop,  look,  and  listen 
for  approaching  cars.  It  was  also  his  duty  to  keep  such 'lookout 
as  was  reasonable  while  crossing  the  track  and  avoid  a  car  if  he 
could,  even  after  he  had  started  to  cross;  and  it  was  his  duty 
that  the  horses  should  be  driven  in  a  careful  and  cautious  man- 
ner."    The  Supreme  Court  also  said : 

"There  were  a  number  of  tracks,  and  the  evidence  is  strong 
that  the  plaintiff  stopped,  looked,  and  Ibtened  before  crossing  the 
first.  It  might  still  have  been  his  duty  to  stop  again  before 
going  upon  the  track  of  the  defendant  company  on  which  the  col- 
lision took  place,  but  the  evidence  does  not  enable  us  to  say  so  as 
a  matter  of  law.  It  is  far  from  clear  that  the  place  where  plain- 
tiff stopped  was  not  the  best,  or  that  there  was  any  safe  place 
for  a  second  and  better  view.  It  was  proper  therefore  that  the 
case  should  be  left  to  the  jury,  and  the  nonsuit  was  rightly 
refused." 

In  our  opinion  the  rule  stronger  in  reason  and  more  consistent 
with  wise  policy  is  that  we  have  indicated.  Whether  the  plain- 
tiff looked  for  approaching  trains  before  venturing  uport  the 
tracks,  and  whether,  looking,  he  could  have  seen,  were  matters 
material  to  the  defense,  and  the  jury  should  have  been  so  in- 
structed. The  trial  court  in  effect  held  them  unimportant  when  it 
instructed  the  jury  that  plaintiff  had  a  right  to  act  upon  the  in- 
vitation of  the  flagman  unless  'confronted  by  a  known  danger  or 
one  obvious  and  threatening.  In  other  words,  it  was  held  that 
the  plaintiff  had  no  active  duty  for  his  own  safety ;  that  he  could 
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rely  on  the  flagman  unless  the  danger  of  doing  so  obtruded  itself 
on  his  notice. 

G)unsel  cite  the  decision  of  this  court  in  Eddy  v.  Powell,  1  C. 
C.  A.  448,  49  Fed.  816.  In  that  case  a  freight  train  had  been  cut 
at  a  city  crossing,  leaving  a  space  between  the  two  sections 
through  which  vehicles  and  pedestrians  could  pass:  The  plaintiff 
drove  up  and  stopped.  There  was  evidence  that  he  was  then 
directed  to  cross  by  the j  conductor  or  brakeman  of  the  train  who 
was  standing  at  or  near-  the  crossing,  and  whilst  he  was  attempt- 
ing to  do  so  the  engineer  suddenly  backed  the  front  section  to 
couple  up  the  train,  and  the  injury  resulted.  This  court  sus- 
trained  instructions  that,  if  the  direction  to  cross  was  given  the 
traveler,  he  had  a  right  to  rely  on  it  unless  he  was  aware  of  the 
danger,  or  some  danger  was  so  obvious  as  would  have  deterred 
a  man  of  ordinary  prudence  from  attempting  to  cross.  The  train 
was  at  rest,  and  presumably  the  conductor  or  brakeman  knew 
when  a  movement  for  coupling  would  be  made.  The  plaintiff  saw 
all  there  was  to  be  seen,  and  the  most  vigilant  use  of  his  senses 
would  not  have  helped  him  more.  He  was  not  required  to  alight 
and  make  inquiry  of  the  engineer,  nor,  under  the  circumstances, 
was  it  his  duty  to  wait  an  indefinite  time  for  the  train  to  be 
coupled  up  and  to  pass  away.  Railway  v.  Ray,  25  Tex.  Civ.  App. 
567,  63  S.  W.  912,  and  Railway  v.  Keely,  138  Ind.  600,  37  N.  E. 
406,  are  like  Eddy  v.  Powell,  in  that  forekno>y ledge  of  the  move- 
ment of  the  engine  or  train  could  not  be  gained  by  the  traveler 
by  any  measure  of  care  that  the  law  imposed  on  him.  It  is  quite 
clear  that  these  cases  furnish  no  guide  for  the  one  before  us. 

The  judgment  is  reversed  and  the  cause  remanded,  with  direc- 
tion to  grant  a  new  trial. 
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(Supreme  Court  of  Michigan,  March  31,   1908.) 

[115  N.  W.  Rep.  713.] 

Street  Railroads — Trespassers  on  Right  of  Way>->-Care  Required 
of  Operators.* — A  motorman  operating  a  car  on  a  right  of  way  in- 
closed by  fences  is  under  no  obligation  to  keep  a  lookout  for  tres- 
passers. His  duty  is  to  sound  his  gong  or  blow  his  whistle  when 
he  sees  trespassers  on  the  track,  and  to  take  all  precautions  possi- 
ble to  stop  his  car  on  discovering  that  they  are  not  aware  of  its  ap- 
proach. 

Same — Contributory  Negligence. — A  boy  14  years  old,  who  enters 
on  a  railroad  right  of  way  inclosed  by  fences,  with  knowledge  of  the 
running  of  cars  thereon,  and  the  danger  incident  to  walking  on  the 
track  is  a  trespasser,  and  rnust  keep  a  careful  watch  for  approaching 
cars,  and  a  failure  to  take  a  glance  which  would  have  revealed  an 
approaching  car  in  time  to  have  enabled  him  to  step  off  the  track  is 
contributory"  negligence,  precluding  a  recovery  for  his  death  caused 
by  being  struck  by  the  car. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  those  in  charge  of  trains  or  street  cars  to  trespassers  on  track 
before  their  presence  is  discovered,  see  extensive  note  21  R.  R.  R. 
218,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  218;  St.  Louis,  etc.,  Ry.  Co.  v. 
Sparks  (Ark.),  25  R.  R.  R.  739,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  739. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  those  in  charge  of  trains  or  street  cars  to  trespassers  upon  rail- 
road tracks  after  their -presence  in  perilous  situations  is  discovered, 
see  extensive  note,  2  R.  R.  R.  642,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  642; 
Southern  Ry.  Co.  v.  Gullatt  (Ala.),  25  R.  R.  R.  336,  48  Am.  &  Eng.  R. 
Cas.,  N.  S.,  336;  Chicago,  etc.,  Ry.  Co.  v.  Pritchard  (Ind.),  23  R.  R. 
R.  343,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  343  (discovered  peril,  rule  as 
to  may  render  railroad  liable  for  running  train  against  technical 
trespasser);  Texas  &  P.  Ry.  Co.  v.  Modawell  (C.  C.  A.),  23  R. 
R.  R.  345,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  345;  Chesapeake  &  O.  Ry. 
Co.  V.  Farrow's  Adm'x  (Va.),  22  R.  R.  R.  360,  45  Am.  &  Eng.  R. 
Cas.,  N.  S.,  360;  Smith's  Adm'r  v.  Illinois  Cent.  R,  Co.  (Ky.),  21 
R.  R.  R.  802,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  802  (person  walking  on 
railroad  trestle);  Brown  v.  Boston  &  M.  R.  R.  (N.  H.),  6l  R.  R.  R. 
213,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  213  (trespasser  walking  near 
track);  Gregory  v.  Wabash  R.  Co.  (Iowa),  15  R.  R.  R.  457,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  457;  Kendrick  v.  Seaboard  A.  L.  Ry.  (Ga.), 
15  R.  R.  R.  175,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  175;  Manning  v.  Illi- 
nois Cent.  R.  Co.  (Ky.),  15  R.  R.  R.  178,  38  Am.  &  Eng.  R.  Cas., 
N.  S.,  178;  Wright  v.  Southern  Ry.  Co.  (N.  Car.),  7  R.  R.  R.  677,  30 
Am.  &  Eng.  R.  Cas.,  N.  S.,  677  (the  same  rule  of  law  in  regard  to 
those  in  charge  of  a  locomotive,  when  a  trespasser  or  pedestrian  is 
seen  walking  on  a  trestle,  does  not  obtain  with  respect  to  persons 
in  charge  of  a  hand  car);  Maysville,  etc.,  R.  Co.  v.  McCabe  (Ky.), 
13  R.  R.  R.  459,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  459  (person  asleep  on 
track);  Seaboard  &  R,  R.  Co.  v.  Vaughan's  Adm'r  (Va.),  17  R.  R.  R. 
600,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  600;  Bartlett  v.  Wabash  R.  Co. 
(111.),  18  R.  R.  R.  757,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  757;  Koegel  v. 
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Error  to  Circuit  Court,  Jackson  County ;  James  A.  Parkinson, 
Judge. 

Action  by  James  Wade,  administrator  of  Leo  Wade,  deceased, 
against  the  Detroit,  Ypsilanti,  Ann  Arbor  &  Jackson  Railway 
Company.  There  was  a  judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

The  track  of  the  defendant's  road,  the  track  of  the  Michigan 
Central  Railroad,  and  the  public  highway  extend  east  and  west 
near  the  village  of  Chelsea,  and  are  located  side  by  side ;  the  de- 
fendant's track  being  on  the  south  and  the  highway  upon  the 
north.  Defendant's  right  of  way  is  inclosed  with  barbed-wire 
fences,  as  is  also  that  of  the  Michigan  Central  Railroad.  On 
January  27^  1906,  plaintiff's  son,  Leo,  14  years  old,  and  another 
boy,  came  from  the  north  on  a  highway  to  the  highway  mentioned 
above,  parallel  with  the  railroad  tracks.  They  intended  to  go  to 
a  pond  lying  to  the  south  of  these  roads  to  skate.  Instead  of 
taking  the  highway  which  would  have  been  just  as  near,  they 
crawled  through  two  wire  fences  onto  the  defendant's  roadbed 
and  walked  east  between  the  rails.  It  was  Jiime  for  a  fast  freight 
car,  weighing  25  tons  and  loaded  with  10  tons  of  freight,  to  pass 
this  point  on  its  way  east.  A  freight  train,  was  passing  east  at 
the  same  time  on  the  Michigan  Central  Railroad.  While  passing 
over  a  curve  about  1,000  feet  long  and  near  the  center  thereof, 

Missouri  Pac.  Ry.  Co.  (Mo.),  11  R.  R.  R.  358,  34  Am.  &  Eng.  R.  Cas., 
N.  S.,  358;  Haltiwanger  v.  Columbia,  etc.,  R.  Co.  (S.  Car.),  3  R.  R. 
R.  883,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  883;  Flint  v,  Illinois  Cent  R. 
Co.  (Ky.),  20  R.  R.  R.  269,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  269;  Can- 
non V.  Cleveland,  etc.,  Ry.  Co.  (Ind.),  l  R.  R.  R.  53,  24  Am.  &  Eng. 
R.  Cas.,  N.  S.,  53;  Louisville  &  N.  R.  Co.  v.  Redmond's  Adm'x  (Ky.), 
18  R.  R.  R.  737,  41  &  Eng.  R.  Cas.,  N.  S.,  737;  Clemans  v.  Chicago, 
etc.,  Ry.  Co.  (Iowa),  16  R.  R.  R.  413,  39  Am.  &  Eng.  R.  Cas.,  N.  S., 
413;  Carney  v.  Concord  St.  Ry.  (N.  H.),  11  R.  R.  R.  307,  34  Am.  & 
Eng.  R.  Cas.,  N.  S.,  307  (trespasser  on  street  railway  tracks);  Ham- 
lin V.  Columbia,  etc.,  R.  Co.  (Wash.),  17  R.  R.  R.  1,  40  Am.  &  Eng. 
^  Cas.,  N.  S.,  1;  Wilmurth's  Adm'r  v.  Illinois  Cent.  R.  Co.  (Ky.), 
8  R.  R.  R.  762,  31  Am.  &  Eng.  R.  Cas..  N.  S..  762;  Curtis  v.  Oregon, 
R.  &  Nav.  Co.  (Wash.),  17  R.  R.  R.  377,  40  Am.  &  Eng.  R.  Cas., 
N.  S.,  377  (care  required  of  engineer) ;  Rawitzer  v.  St.  Paul  City  Ry. 
Co.  (Minn.).  13  R.  R.  R.  91,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  91;  Chi- 
cago, etc.,  Co.  V.  Kotoski  (111.),  5  R.  R.  R.  530,  28  Am.  &  Eng.  R. 
Cas.,  N.  S..  530  (failure  to  stop  train);  Dotta  v.  Northern  Pac.  Ry. 
Co.  (Wash.),  15  R.  R.  R.  146,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  146 
("last  clear  chance"  theory,  when  applicable);  Hortenstine  v»  Vir- 
ginia-Caroline Ry.  Co.  (Va.),  12  R.  R.  R.  616,  35  Am.  &  Eng.  R.  Cas., 
N.  S.,  616;  Richmond,  etc.,  Co.  v.  Rack's  Adm'r  (Va.),  7  R.  R.  R. 
615,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  615. 

For  the  authorities  in  this  series  on  the  subject  of  the  right  of 
those  operating  cars  or  trains  to  assume  that  persons  on  or  near 
tracks  will  avoid  danger,  see  foot-notes  appended  to  Southern  Ry. 
Co.  V.  Gullatt  (Ala.),  25  R.  R.  R.  336,  48  Am.  &  Eng.  R.  Cas.,  N.  S., 
336;  foot-notes  appended  to  San  Antonio,  etc.,  Ry.  Co.  v.  McMillan 
IT^tx.),  23  R.  R.  R.  245,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  245. 
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this  car  came  up  behind  ihe  boys,  struck  and  killed  the  de- 
ceased. The  other  boy  glanced  behind  hiin  in  time  to  see  the 
approaching  car,  to  jump  from  the  track,  and  escape.  He  hal- 
looed to  Leo,  but  the  warning  came  too  late.  Around  this  curve 
were  located  telegraph  and  telephone  poles  and  fence  posts, 
which  obstructed  the  view  of  the  motorman.  The  car  was  run- 
ning from  45  to  55  miles  an  hoiir.  When  the  plaintiff  had  rested 
his  case,  the  court  directed  a  verdict  for  the  defendant. 

Argued  before  Grant,  C.  J.,  and  Bl.mr,  Moobe,  Carpenter 
and  McAlvay,  JJ, 

James  S.  Gorman  and  Charles  E.  Townsend,  for  appellant. 
Corliss,  Lcele  &  Joslyn,  for  appellee. 

Grant  C.  J.  (after  stating  the  facts  as  above).  The  two  boys 
were  trespassers  upon  the  track.  They  knew  that  they  were. 
They  were  familiar  with  the  defendant's  road,  the  running  of  its 
cars,  and  the  danger  incident  to  walking  on  its  track.  They  knew 
that  it  was  about  liine  for  this  car  to  pass.  Counsel  for  plaintiff 
upon  the  trial  conceded  that  "the  motorman  did  not  intentionally 
run  into  the  boys."  The  claim,  then,  was  that  the  motorman 
did  not  see  when  he  should  have  seen,  and  that  this  was  gross 
negligence.  The  same  counsel  in  their  brief  now  assert  that  he 
"deliberately  drove  his  car  with  an  utter  disregard  of  conse- 
quences against  them."  It  is  sufficient  to  say  that  the  record  is 
barren  of  any  evidence  upon  which  such  an  assertion  can  be 
based.  The  motorman  was  under  no  obligation  to  keep  a  look- 
out for  trespassers.  His  legal  duty  was  to  sound  his  gong  or 
blow  his  whistle  when  he  saw  the  boys  on  the  track,  and  to  take 
all  precautions  possible  to  stop  his  car  when  he  discovered  that 
they  were  not  aware  of  his  approach.  That  he  did  this  is  con- 
clusively established. 

It  was  the  duty  of  the  deceased,  first,  to  keep  off  the  track; 
and.  second,  when  on  it,  to  keep  a  careful  watch  behind  him.  A 
glance  in  time  would  have  revealed  to  him  the  situation,  and  have 
enabled  him  to  step  off  the  track,  "which  he  could  have  done  in 
a  second  of  time.  Under  plaintiff's  contention,  the  same  watch- 
ful care  would  be  required  to  protect  trespassers  as  those  who  are 
rightfuly  on  the  tracks  at  crossings  and  in  streets  and  highways. 
The  case  is  ruled  by  Trudell  v.  G.  T.  Ry.  Co..  126  Mich.  73,  85 
N.  W.  250.  .53  L.  R.  A.  271 ;  Buckley  v.  Flint,  etc.,  Ry.  Co., 
119  Mich.  587.  78  N.  W.  655;  Buxton  v.  Ainsworth,  138  Mich. 
537,  101  N.  W.  817. 

Judgment  affirmed. 
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(Court   of   Appeals   of   Kentucky,   March   25,   1908.) 

[108  S.  W.  Rep.  941.] 

Judgment  Notwithstanding  Verdict — Contributory  Negligence — Re- 
ply—Necessity.— Unless  the  plea  of  contributory  negligence  is  con- 
troverted of  record  or  replied  to,  defendant  is  entitled  to  judgment  on 
the  pleadings,  though  plaintiff  may  have  obtained  a  verdict. 

Pleading — Amendments — Discretion  of  Court — Under  Civ.  Code 
Prac.  §  134,  authorizing  the  court  at  any  time  in  furtherance  of  justice 
and  on  proper  terms  to  permit  a  pleading  to  be  amended,  the  dis- 
cretion of  the  trial  court  in  allowing  amendment  of  pleadings  during 
a  trial  should  be  exercised  with  liberality  to  secure  a  trial  on  the 
merits;  and,  where.it  does  not  appear  that  the  substantial  rights  of  the 
adverse  party  will  be  prejudiced  by  an  amendment,  but  that  in- 
justice will  be  done  if  it  is  rejected,  the  court  should  allow  it  on  such 
terms  as  will  protect  the  rights  of  the  parties. 

Same — Repfy. — In  an  action  for  injuries  through  negligence,  the 
trial  court  should  have  permitted  plaintiff  to  file  on  the  trial  a  reply 
to  defendant's  plea  of  contributory  negligence,  on  motion  by  deffend- 
ant,  at  the  close  of  plaintiff's  evidence,  for  judgment  on  the  pleadings 
for  want  of  a  reply,  on  condition  that  plaintiff  pay  the  costs  up  to 
the  time  of  the  filing,  and  that  he  continue  the  case  if  defendant  so 
desired. 

Damages — Injuries  to  Personal  Property — Interest — Where  per- 
sonal property  is  injured  or  destroyed  by  negligent,  wrongful,  or  un- 
lawful acts,  and  the  owner  is  thereby  deprived  of  its  use  and  posses- 
sion, he  is  entitled  in  a  suit  for  its  loss  to  recover  the  value  of  the 
property  and  interest  thereon  in  the  discretion  of  the  jury. 

"Negligence^^Definition.* — Negligence,  generally  speaking,  whether 
it  be  ordinary  or  gross,  is  merely  an  omission  to  perform  a  duty,  and 
is  not  an  affirmative  wrongful  act,  though  there  may  be  instances 
where  gross  negligence  is  of  an  affirmative  character,  and  amounts 
to  an  intentional  wrong,  or  a  reckless  disregard  of  the  rights  of 
others. 


*See  extensive  note,  17  R.  R.  R.  236,  40  Am.  &.  Eng.  R.  Cas.,  N.  S., 
236;  Teakle  v.  San  Pedro,  etc.,  R.  Co.  (Utah),  25  R.  R.  R.  18,  48  Am. 
«  Eng.  R  Cas.,  N.  S.,  18;  foot-notes  appended  to  Southern  Ry.  Co.  v. 
Hansbrough's  Adm'x  (Va.),  24  R.  R.  R.  469,  47  Am.  &  Eng.  R.  Cas., 
N.  S.,  469;  Crowe  v.  Michigan  Cent.  R.  Co.  (Mich.),  24  R.  R.  R.  191, 
47  Am.  &  Eng.  R.  Cas.,  N.  S.,  191;  MacFeat  v.  Philadelphia,  etc..  R. 
Co.  (Del.  Sup'r  Ct),  24  R.  R.  R  56, 47  Am.  &  Eng.  R  Cas.,  N.  S.,  56;  Stone 
V.  Union  Pac.  R.  Co.  (Utah),  23  R.  R.  R.  319,  46  Am.  &  Eng.  R.  Cas., 
^'.  S.,  119;  Shandrew  v.  Chicago,  etc.,  Ry.  Co.  (C.  C.  A.),  22  R.  R.  R. 
iW,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  588;  Raymond  v.  Portland  R.  Co. 
(Me.),  22  R.  R.  R.  476,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  476;  foot-notes 
appended  to  Chesapeake,  etc.,  Co.  v.  Farrow's  Adm'x  (Va.),  22  R.  R. 
^  360,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  360. 
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RailToadB — Accident  at  Street  Crossing — Damages — Injuries  to 
Personal  Property— Punitive  Damagea.f — Where,  in  an  action  against 
a  railroad  for  injuries  to  plaintiff's  horses  and  wagon  through  being 
struck  by  a  train  at  a  street  crossing,  the  only  act  of  negligence  com- 
mitlcd  was  the  failure  of  defendant's  gate  watchman  to  close  the 
gates,  plaintiff  was  not   entitled  to  recover   punitive  damages. 

Damages  —  Punitive  Damages  - —  Grounds.t  —  Exemplary  damages 
may  be  awarded  in  trespass,  or  where  there  is  injury  to  personal 
property,  if  it  is  attended  by  affirmative  acts  of  aggravation,  or  is 
the   result  of  willful,  reckless,  or   malicious  conduct. 

Same-— Pleading. — Where,  in  an  action  fcr  injuries  to  personal  prop- 
erty through  negligence,  plaintiff  desires  to  recover  tor  loss  of  its 
use.  he  must  specifically  plead  it;  such  element  of  damage  not  be- 
ing  recoverable   under  a   general   allegation   of   negligence. 

Same — Loss  of  Use  of  Property. — Where  damages  are  sought  for 
injury  to  personal  property,  as  well  as  damages  for  the  deprivation 
of  itrj  use,  interest  is  not  allowable,  as  the  recovery  for  the  use  takes 
[he   |ilace  of  interest. 

Railroads — Operation — Companies  Liable — Accidents  «t  Crossings 
— Gates  at  Crossing.} — Where  gates  for  the  protection  of  the  public 
are  necessary  where  a  street  crosses  a  railroad  track,  it  is  the  duty 
of  every  railroad  company  using  the  track  to  protect  the  crossing,  and 
each  company  and  the  owner  of  the  track  are  jointly  and  severally 
liable  for  injuries  by  trains  resulting  from  a  failure  to  perform  such 


duly. 


Same — Crossing    Accidents — Dnty    of    Persons    Crossing4 — When 

crossing  are  kept  closed  when  trains  are  approaching,  and 

t,  the  fact  that  they  are  open  is  an  invitation 

and  persons  desirirg  to  cross  have  a   right  to 

do   so    without   being   struck    by   approaching 

thereby  reliev'rd  from  exercising  ordinary 

■  from  attending  to  other  notice  or  warn- 


open  when  they 
to  the  public  to  cross,  an 
assume  that  they  can  d( 
trains,  though  they  are  ni 
cnrc  fnr  their  own  safety 
ing  nf  the  approach  of  trains. 

Appeal '-Review  —  Harmless  Error  —  Pleading —  Instructions. — 
Where,  in  an  action  against  two  railroads  for  injuries  to  plaintifTs 
horses  and  wagon  through  being  struck  by  a  train  operated  by  one  of 

tFor  the  authorities  in  this  series  on  the  question  as  to  when  ex- 
emplary or  punitive  damages  are,  and  are  not.  recoverable,  see  foot- 
notes appended  to  Chicago  Union  Traction  Co.  v.  Laufh  (111.),  IT  R. 
R.  R-  606;  40  Am.  &  Eng.  R.  Cas.,  N.  S..  606.  where  all  those  preceding 
it  are  collected;  Hayes  v.  Southern  Ry.  Co.  (N.  Car.),  24  R.  Ri  R. 
547.  +7  Am.  &  Eng.  R.  Cas.,  N.  S..  547;  foot-notes  appended  to  Louis- 
ville &  N.  R.  Co.  V.  Eaden  (Ky,>,  22  R.  R.  R.  119.  45  Am.  &  Eng.  R. 
Cas..  N.  S„  119;  Cole  v.  Blue  Ridge  Ry.  Co.  (S.  Car),  31  R.  R.  R.  606, 
44  .Am.  &  Eng.  R.  Cas.,  N.  S.,  606, 

JSt-e  extensive  note,  14  R.  R.  R.  674,  37  Am.  &  Eng.  R.  Cas..  N.  $., 
674;  foot-notes  appended  to  Shafer  v.  Lehigh  Valley  R.  Co.  (N.  J.), 
25  R.  R.  R,  34,  48  Am,  &  Eng.  R.  Cas.,  N.  S.,  34. 
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defendants  over  the  other's  track,  the  judgment  recovered  by  plain- 
tiff against  one  of  defendants  vsras  substantially  all  that  he  was  en- 
titled to  recover  against  either  or  both  of  them,  and  was  collectible, 
error  of  the  trial  court  in  refusing  to  permit  a  .reply  to  be  filed  to 
the  answer  of  the  other  defendant,  and  in  declining  to  instruct  that  the 
jury  might  allow  interest  on  the  value  of  the  property  from  the  time 
of  the  injury,  was  not  ground  for  .reversal;  the  matter  of  interest  be- 
ing small,  and  the  probability  of  its  recovery  being  indefinite. 

Appeal  from  Circuit  Court,  Kenton  County. 
*To  be  officially  reported.'' 

Action  by  Clemens  Schulte  against  the  Louisville  &  Nashville 
Railroad  Company  and  another.  From  a  judgment  for  plaintiff, 
he  appeals.    Affirmed. 

Robt.  C,  Simmons,  for  appellant. 

5*.  D.  Roitse  and  Benjamin]  D.  Warficld,  for  appellee  Louisville 
4  Nashville  R.  R.  Co. 

Galvin  &  Galznn,  for  appellee  Cov.  &  Cin.  Elevated  R.  R. 
Transfer  &  Bridge  Co. 

C.\RROLL,  J.  The  appellant  brought  this  suit  against  the  Louis- 
ville &  Nashville  Railroad  Company  and  the  Covington  &  Cin- 
cinnati Elevated  Railroad  Company,  averring  that  while  his  serv- 
ant was  driving  a  wagon  and  team  of  horses  along  Twelfth  street, 
in  the  city  of  Covington,  his  horses  and  wagon  were  struck  by  a 
locomotive  engine  operated  by  the  Louisville  &  Nashville  Rail- 
road Company  at  a  point  where  the  railroad  crossed  Twelfth 
street;  the  collision  demolishing  the  wagon,  killing  one  of  the 
horses  and  crippling  the  other,  and  causing  the  loss  of  all  the 
dairy  products  in  the  wagon,  to  his  damage  in  the  sum  of  $2,200. 
Each  of  the  defendants  filed  answers  traversing  the  averments 
of  the  petition,  and  the  Covington  &  Cincinnati  Elevated  Railroad 
Company,  in  addition,  pleaded  contributory  negligence  on  •  the 
part  of  Phillip  Roth,  the  employee  of  appellee,  who  was  driving 
the  wagon.  Appellant  filed  a  reply  to  the  answer  of  the  Louis- 
vnlle  &  Nashville  Railroad  Company,  but  failed  to  file  one  to 
the  answer  of  the  Covington  &  Cincinnati  Elevated  Railroad 
Company.  The  case  went  to  trial  before  a  jury,  and  the  evidence 
conduced  to  show  that  Roth  was  driving  at  an  ordinary  gait; 
that,  when  he  approached  the  railroad  tracks,  the  gates  main- 
tained on  each  side  of  it  for  the  purpose  of  warning  travelers 
and  .preventing  them  from  crossing  when  a  train  was  approach- 
ing, were  up;  that  he  did  not  hear  any  engine  bell  ringing  or 
whistle  blown,  or  receive  other  warning  as  he  came  near  the 
track,  and,  the  gates  being  up,  he  drove  along,  not  suspecting 
any  danger,  and  did  not  know  of  the  appoach  of  the  train, 
which  was  running  about  25  miles  an  hour,  until  his  team  was 
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on  tlie  track.  The  railroad  employee  who  had  charge  of  the  gates, 
and  whose  duty  it  was  to  close  or  put  them  down,  was  talking 
to  a  man  near  by,  and  neglected  to  close  the  gates.  The  railroad 
track  was  owned  by  the  Covington  &  Cincinnati  Elevated  Rail- 
road Company,  and  the  gatekeeper  was  its  employee,  but  the 
trains  of  the  Louisville  &  Nashville  Railroad  Company  were  oper- 
ated over  it.  Upon  the  conclusion  of  the  evidence  for  plaintiiT, 
the  Covington  &  Cincinnati  Elevated  Railroad  Company  asked 
for  a  peremptory  instruction,  upon  the  ground  that  there  was  a 
denial  of  the  plea  of  contributory  neglect  in  its  answer.  There- 
upon the  attorney  for  plaintiff  offered  to  file  a  reply,  and  also 
to  pay  the  costs  of  the  trial  up  to  Jliat  time,  and  to  continue  the 
case  if  the  Covington  &  Cincinnati  Elevated  Railroad  Company 
desired  it.  These  motions  and  requests  were  overruled,  and  the 
jury  directed  to  return  a  verdict  for  the  Covington  &  Cincinnati 
Elevated  Railroad  Company.  The  trial  proceeded  against  the 
Louisville  &  Nashville  Railroad  Company,  when  a  verdict  was 
returned  against  it  for  $425,  the  actual  loss  sustained  by  appellant 
being  some  $515,  according  to  the  evidence  in  his  behalf,  but 
less  than  this  under  the  evidence  for  appellee;  in  short,  the  ver- 
dict was  substantially  correct.  A  reversal  is  asked,  first,  because 
the  trial  court  failed  to  allow  a  reply  to  be  filed ;  second,  in  de- 
clining to  instruct  the  jury  that  they  might  award  interest  on  the 
vatue  of  the  property  destroyed  from  the  time  of  its  destniction. 
and  also  refusing  to  give  an  instruction  on  the  subject  of  punitive 
damages;  third,  in  failing  to  instruct  the  jury  that  they  might 
allow  damages  for  the  use  of  the  horse  that  was  injured;  fourth. 
in  failing  to  instruct  that  the  Louisville  &  Nashville  Railroad 
Company  was  responsible  for  the  negligence  of  the  gate  watch- 
man :  and.  fifth,  for  errors  in  giving  instructions. 

It  has  been  frequently  held  that,  unless  the  plea  of  contributory 
neglect  in  an  answer  is  controverted  of  record  or  replied  to,  the 
defendant  is  entitled  to  a  judgment  in  his  behalf  on  the  pleadings, 
notwithstanding  the  fact  that  the  plaintiff  may  have  obtained  a 
verdict.  L.  &  N.  R.  R.  Co.  v.  Paynter's  Adm'r,  82  S.  W.  412, 
26  Ky.  Law  Rep.  761 ;  L,  &  N.  R.  Co.  v.  Copas,  95  Ky.  460,  26 
S.  W.  179;  L.  &  N.  R.  Co,  v.  Mayfield.  35  S.  W.  924.  18  Kv. 
Law  Rep.  224:  Brooks  v.  L.  &  N.  R.  Co..  71  S.  \V.  507.  24  Ky. 
Law  Rep.  1318.  And,  when  the  plaintiff  rested  his  case  in  the 
court  below,  the  defendant  upon  the  pleadings  as  they  stood  was 
entitled  to  the  peremptory  instruction  requested,  if  the  plaintiff 
had  not  when  the  motion  was  made  offered  to  file  a  reply-.  The 
trial  court  has  a  large  discretion  in  the  matter  of  allowing 
amended  pleadings  to  be  filed  during  the  progress  of  a  trial:  and 
this  discretion  should  be  exercised  with  great  liberality  when  the 
purpose  of  the  amendmenl  is  to  enable  the  party  offering  it  to 
obtain  a  trial  of  the  ca.se  upon  its  merits,  and  it  is  not  tendered 
for  delay  or  to  obstruct  justice.     When,  in  the  language  of  sec- 


Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S         207 

Schnlte  v,  Louisville  &  N.  R.  Co 

ticn  134  of  the  Civil  Code  of  Practice,  an  amendment  offered 
during  the  trial  *'is  in  furtherance  of  justice,"  and  it  does  not 
appear  that  the  substantial  or  meritorious  rights  of  the  adverse 
party  will  be  prejudiced  by  its  filing,  but  that  injustice  will  be 
(lone  if  it  is  rejected,  the  court  should  permit  it  to  be  filed  upon 
such  terms  as  will  insure  a  fair  trial  and  protect  the  rights  of  the 
parties.  Ford  v.  Providence  Coal  Co.,  99  S.  W.  609,  30  Ky.  Law 
Rep.  608;  Kearney  v.  City  of  Covington,  1  Mete.  340;  Washing- 
ton Mfg.  &  Mining  Co.  v,  Barnett,  42  S.  W.  1120,  19  Ky.  Law 
Rep.  958.  In  the  case  before  us  the  court  should  have  permitted 
the  reply  to  be  filed  requiring  the  plaintiff  to  pay  the  costs  up  to 
the  time  of  the  filing,  and  also  continuing  the  case  if  the  defendant 
desired  a  continuance.* 

In  respect  to  the  question  of  interest,  we  are  of  the  opinion 
that  the  jury  should  have  been  instructed  that,  if  they  found  for 
plaintiff,  they  might  in  their  discretion  allow  him  interest  on  the 
sum  found  as  the  value  of  the  property  destroyed  from  the  date 
of  the  injury,  and,  as  to  the  horse  that  was  injured  up  to  the 
time  the  owner   was   fully  restored  to  his  use  and  possession. 
Where  personal  property  is  injured  or  destroyed  by  negligent, 
wrongful,  or  unlawful  acts,  and  the  owner  is  thereby  deprived 
of  its  use  and  possession,  in  a  suit  to  recover  damages  for  the 
loss,  he  is  entitled  to  the  value  of  the  property  and  interest  thereon 
in  the  discretion  of  the  jury.    If  the  recovery  was  limited  to  the 
value,  he  would  receive  no  compensation  for  the  deprivation  of 
the  use  between  the  time  of  the  injury  and  the  trial,  or  the  date 
he  ^'as  restored  to  the  use  and  possession  if  this  happened  before 
the  trial,  and  the  recovery  would  not  be  adequate  recompense  for 
the  loss.    This  rule  cannot  be  applied  when  it  is  sought  to  re- 
cover unliquidated  damages,  or  in  cases  where  no  certain  or  fixed 
sum  is  claimed  that  may  be  awarded  as  compensation,  and  the 
jury  are  authorized  to  and  may  assess  any  amount  m  their  dis- 
cretion.   In  this  class  of  cases  the  amount  the  plaintiff  is  entitled 
to  recover  cannot  be  estimated  at  the  time  of  the  injury,  or,  in- 
deed, until  there  has  been  a  verdict  and  judgment.    And  in  cases 
where  exemplary  damages  are  recoverable  and  allowed,  and  the 
plaintiff  gets  more  than  compensation,  he  is  not  entided  to  inter- 
est, as  the  interest  and  the  exemplary  damages  would  be  in  a 
measure  double  compensation.    But,  where  personal  property  has 
been  destroyed  or  injured,  and  the  recovery  is  limited  to  com- 
pensation, the  amoimt  of  damage  sustained  can  be  approximately 
if  not  accurately  ascertained  at  the  time  and  the  parties  can  ad- 
just the  loss  on  a  basis  fairly  susceptible  of  reasonable  estimation. 
This  rule  is  supported  by  the  decided  weight  of  authority,  and 
meets  with  our  approval.    Sedgwick  on  Damages,  §  433 ;  Suther- 
land on  Damages,  §  355 ;  Jovce  on  Damages,  §   1034 :  22  Cyc. 
K'^00:  16  Am.  &  Eng.  Ency.  of  Law,  p.  1027.     A  contrary  view 
seems  to  have  been  expressed  by  this  court  in  Ormsby  v.  Johnson, 


208  Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S 

Schulte  V.  Loniaville  &.  N.  R.  Co 
1  B.  Mon.  80,  but  the  better  rule  is  the  one  tliat  allows  the  Jury- 
in  their  <!iscretioii  to  award  interest  in  cases  of  this  character. 

Appellant  furtlier  insists  that  the  jury  should  have  been  in- 
structed in  their  discretion  to  award  exemplary  damages  or  puni- 
tive damages.  There  is  some  authority  to  the  effect  that  ex- 
emplary damages  may  be  recovered  in  actions  where  personal 
property  has  been  injured  or  destroyed  by  gross  negligence;  but 
we  are  not  disposed  to  apply  this  rule  to  negligence  cases  like 
the  one  under  consideration,  where  it  is  sought  to  recover  the 
value  of  property.  Negligence,  generally  speaking,  whether  it 
be  ordinary  or  gross,  is  merely  an  omission  to  perform  a  duty, 
although  there  may  be  instances  where  gross  negligence  is  of  an 
affirmative  character,  and  amounts  to  an, intentional  wrong  or  a 
reckless  disregard  of  the  rights  of  others.  But,  strictly  speaking, 
it  is  not  an  affirmative  wrongful  act,  such  as  trespass,  or  other 
acts  that  are  accompanied  by  circumstances  of  aggravation  or 
attended  by  fraud,  malice,  or  intentional  wrong.  There  is  a 
marked  distinction  between  personal  injury  cases  or  those  in- 
volving loss  of  life  by  negligence  or  wrongful  act,  and  actions 
to  recover  the  value  of  property  injured  or  destroyed  by  negli- 
gence. In  the  former  the  damages  are  not  susceptible  of  accu- 
rate or  even  approximate  estimation.  Ko  certain  or  even  satis- 
factory rule  of  compensation  can  be  laid  down  for  the  loss  of  an 
arm  or  a  leg  or  a  life.  Therefore  the  courts  have  permitted  ex- 
emplary damages  to  be  recovered  when  the  negligence  causing 
the  personal  injury  or  death  was  gross.  But  where  persona! 
property  is  injured  or  destroyed,  it  can  be  replaced.  The  person 
damaged  can  be  made  whole.  The  loss  he  has  sustained  is  capable 
of  accurate,  or  at  least  approximate  measurement,  and.  when  he 
has  received  the  value  of  the  property  with  interest  thereon,  he 
has  been  compensated  for  the  wrong  done,  and  this  is  all  thai 
in  negligence  cases  when  property  only  is  involved,  and  the  ele- 
ments of  fraud,  oppression,  reckless  or  intentional  wrongdoing 
are  lacking,  that  he  is  entitled  to  unless  it  is  sought  to  recover 
for  the  use.  The  case  of  Kountz  v.  Brown,  16  B.  Mon.  577. 
relied  on  by  appellants  as  allowing  the  jury  to  award  exemplary 
damages  in  cases  of  this  character,  does  not  conflict  with  the 
views  herein  expressed.  There  the  wrong  committed  was  an 
affirmative  willful  act,  and  the  court  said:  "In  actions  for  forci- 
ble injuries  the  general  rule  is  that  the  jury  may  give  exeinplan* 
damages,  and  certainly  they  may  be  told  that  they  can  do  so 
where  the  injury  in  their  opinion  may  have  been  willful.  It  i* 
not  necessary  to  say  whether  the  testimony  was  sufficient  to  au- 
thorize the  conclusions  that  the  injuries  were  committed  willfully: 
for,  if  they  were  recklessly  committed  as  the  jurv  clearly  bad  a 
right  to  infer  in  regard  to  the  last  and  principal  injury,  the  law 
did  not  confine  them  to  the  actual  injury,  but  authorized  them 
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to  give  exemplary  damages.  It  is  not  alone  for  willful  trespasses 
that  exemplary  damages  are  authorized  by  law  to  be  given,  but 
thev  are  authorized,  also,  for  acts  of  wanton  and  reckless  care- 
lessness."  Alono^  the  same  line  is  South  Covington  &  Cincinnati 
St.  Ry.  Co  V.  McHugh,  77  S.  W.  202,  25  Ky.  Law.  Rep.  1112. 
There,  as  in  the  Kountz  Case,  the  act  complained  of  was  more 
than  a  mere  omission  of  duty,  it  was  an  affirmative  wrong,  a 
reckless  disregard  of  life  and  property. 

In  the  case  before  us  the  only  act  of  negligence  committed  was 
the  failure  of  the  gate  watchman  to  close  the  gates.  His  con- 
duct, although  amounting  to  gross  negligence,  w^as  not  a  willful 
or  intentional  act  committed  against  appellee  or  his  property.  In 
other  words,  it  was  not  an  affirmative  wrong,  but  an  omission  of 
duty.  This  distinction  runs  through  all  the  cases  that  have  come 
under  our  notice  where  the  question  of  allowing  exemplary  dam- 
ages has  come  up  in  cases  involving  the  injury  or  destruction  of 
personal  property.  We  do  not  mean  to  hold  that  exemplary  dam- 
ages are  confined  to  injuries  to  the  person,  because  they  may  be 
awarded  in  trespass  or  where*  there  is  injury  to  personal  property, 
if  it  is  attended  by  affirmative  acts  of  aggravation  or  is  the  result 
of  willful  or  reckless  or  malicious  conduct.  Major  v,  Pulliam,  3 
Dana,  582 ;  Jennings  v,  Maddox,  8  B.  Mon.  430 ;  Andrews  v. 
Singer  Mfg.  Co.,  48  S.  W.  976,  20  Ky.  Law  Rep.  1089;  Bowler 
r.  Lane,  3  Mete.  311 ;  Slater  v.  Sherman,  5  Bush,  206. 

Appellant  also  contends  that  he  was  entitled  to  prove  the  loss 
he  sustained  in  being  deprived  of  the  use  of  the  horse  that  was 
injured  from  the  time  of  the  injury  until  his  recovery ;  and  to  an 
instruction  allowing  the  jury  to  award  damages  of  this  character. 
In  support  of  this  contention  we  are  cited  to  Sedgwick  on  Dam- 
ages, §  195,  and  Joyce  on  Damages,  §  1040.  There  are  cases  in 
which  it  would  be  proper  to  allow  the  plaintiff  to  recover  the 
value  of  the  use  of  the  property  of  which  he  was  deprived  by  neg- 
ligence or  wrongful  act;  but,  if  a  party  desires  to  recover  for  the 
value  of  the  loss  of  the  use,  it  should  be  specially  pleaded.  This 
element  of  damage  cannot  be  recovered  under  a  general  allega- 
tion of  negligence  as  in  the  case  before  us.  And,  where  dam- 
ages are  sought  for  the  injury  done  Ihe  property,  as  well  as  dam- 
ages for  the  deprivation  of  its  use,  interest  is  not  allowable,  as 
the  recovery  for  the  use  takes  the  place  of  interest.  In  other 
words,  a  party  may  sue  for  the  injury  done  personal  property, 
and  the  jury  may  in  their  discretion  allow  him  interest  on  the 
sum  found,  and  should  be  so  instructed,  or  he  may  sue  for  dam- 
ages occasioned  by  the  injury  and  also  for  the  loss  of  the  use, 
but  he  cannot  recover  interest  as  well  as  damages  for  the  loss 
of  the  use. 

As  before  stated,  the  railroad  track  over  which  the  trains  of 
the  Louisville  &  Nashville  Railroad  run  are  owned  by  the  Coving- 
ton &  Cincinnati  Elevated  Railroad  Company,  which  corporation 
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employs  tlie  gate  watchman.  The  point  is  made  whether  or  not 
the  Louisville  &  Nashville  Railroad  Company  is  chargeable  with 
the  negligence  of  the  watchman  in  failing  to  dose  the  gates  on 
the  approach  of  one  of  its  trains.  We  do  not  regard  it  material 
who  employed  or  paid  the  gate  watchman,  or  who  owned  the 
railroad  tracks.  If  a  gate  was  necessary  for  the  protection  of 
the  traveling  public  at  the  crossing  where  this  injury  occurred. 
then  it  was  the  duty  of  every  railroad  company  using  the  track 
to  protect  the  public  from  injury  by  its  trains ;  and  each  company, 
and  the  owner  of  the  track,  is  jointly  and  severally  liable  to  the 
public  for  injuries  comnytted  by  its  trains  due  to  a  failure  to 
perform  this  duty.  The  duty  of  protecting  a  crossing  like  this 
cannot  be  delegated  to  one  of  the  companies  u.sing  the  track,  or 
to  the  owner  of  the  track,  so  as  to  absolve  the  company  whose 
trains  commit  the  injury  from  liability  to  the  person  injured. 
C.  &  O.  R.  Co.  V.  Osborne,  97  Ky.  112.  30  S.  \V.  21.  53  Am. 
St.  Rep.  407;  L..  H.  &  St.  R.  Co.  v.  Kessee,.  103  S.  W.  261. 
31  Ky.  Law  Rep.  617;  L..  H.  &  St.  L.  R.  Co.  i:  Illinois  Central 
R.  Co.,  93  S.  W.  4,  29  Ky.  Law  ftep.  265.  We  may  also  add 
that  when  gates  are  maintained  at  a  crossing,  and  are  closed  when 
trains  are  approaching  and  kept  open  for  traffic  when  they  are 
not,  the  fact  that  they  are  up  and  open  is  an  invitation  to  the 
public  to  cross ;  and  persons  (jesiring  to  cross  have  a  right  to  as- 
sume that  they  can  do  so  without  "danger  of  being  stnick  by  an 
approaching  train,  although  this  rule  does  not  relieve  the  person 
desiring  to  cross  from  exercising  ordinary  care  for  his  own  safety 
or  from  giving  attention  to  other  notice  or  warning  of  the  ap- 
proach of  trains.  In  L.  &  N.  R.  Co.  v.  Sights,  89  S.  W.  132, 
28  Ky.  Law  Rep.  186,  in  considering  a  similar  question,  this  court 
approved  the  following  instruction,  thai  presents  the  duty  owing 
by  the  traveler:  "The  court  further  .instructs  you  that,  if  you 
believe  from  the  evidence  that  the  flagman  so  stationed  at  said 
crossing  at  the  time  plaintiff  approached  the  same  was  net  in  his 
customary  place  of  duty,  then  the  plaintiff  had  a  right  to  pre- 
sume, in  the  absence  of  reasonable  and  timely  warning  to  the 
contrary,  that  he  would  not  be  exposed  to  danger  from  approach- 
ing trains  in  driving  near  or  crossing  said  track."  Although  the 
court  erred  in  refusing  to  permit  a  reply  to  be  filed,  and  in  de- 
clining to  instruct  the  jury  to  award  interest  in  their  discretion. 
■  in  other  respects  the  appellant  had  a  fair  trial.  He  recovered 
substantially  all  that  he  was  entitled  to  against  either  or  both  of 
the  appellees,  and  it  cannot  be  doubted  that  the  judgment  against 
the  appellee  Louisville  &  Nashville  Railroad  Comtiauy  is  collect- 
ible. It  is  true  the  jury  might  have  allowed  appellant  interest  on 
the  recovery,  hut  whether  tliey  would  or  not  is  inicertain.  The 
matter  of  interest  that  appellant  might  have  recovered  is  too 
small  and  the  probability  of  its  recovery  too  imlcfinite  to  author- 
ize us  to  reverse  the  case  alone  for  this  error. 
Wherefore  the  judgment  is  affirmed. 
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(Supreme  Court  of  Washington,  March  28,  1908.) 

[94   Pac.    Rep.   895.] 

Railroads — Operation — Care  as  to  Trespassers  on  Trains.* — A  rail- 
road owes  to  a  trespasser  riding  on  its  freight  train  only  the  duty  not 
to  wantonly  or  willfully  injure  him. 

Same.t — A  person  riding  on  a  freight  train  by  invitation  of  a 
brakeman,  who  had  no  authority  to  so  invite  him,  is  a  trespasser. 

Same — Care  as  to  Licensees.} — A  railroad  owes  to  a  licensee,  riding 

*For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  due  trespassers  on  cars,  see  foot-notes  appended  to  Harris  v. 
Southern  Ry.  Co.  (Ky.),  8  R.  R.  R.  753,  31  Am.  &  Eng.  R.  Cas.,  X. 
S.,  753,  where  all  those  preceding  it  are  collected;  foot-notes  appended 
to  Vassor  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  25  R.  R.  R.  629,  48 
Am.  &  Eng.  R.  Cas.,  N.  S.,  629;  foot-notes  appended  to  Massell  v, 
Boston  Elev.  Ry.  Co.  (Mass.),  21  R.  R.  R.  57,  44  Am.  &  Eng;.  R.  Cas., 
\.  S.,  57;  Graham  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  20  R.  R.  R.  811,  43 
Am.  &  Eng.  R.  Cas.,  N.  S.,  811;  Toledo,  etc.,  R.  Co.  v.  Gordon  (C. 
C.  A.),  20  R.  R.  R.  544,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  544. 

tFor  the  authorities  in  this  series  on  the  question  whether  persons 
riding  on  trains  or  cars  by  invitation  of  railroad  employees  are  tres- 
passers or  licensees,  see  note,  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  169; 
Vassor  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  25  R.  R.  R.  629,  48  Am.  & 
Eng.  R.  Cas.,  N.  S.,  629  (person  riding  on  freight  train  by  permission 
of  conductor  injured  by  explosion  of  bofler) ;  Graham  v.  Chicago,  etc., 
R.  Co.  (Tex.),  21  R.  R.  R.  549,  44  Am.  &  Eng.  R.  Cas.,  N.  S..  549 
(authority  of  brakeman  to  allow  persons  to  ride  on  freight  trains); 
Massell  v.  Boston  Elev.  Ry.  Co.  (Mass.),  21  R.  R.  R.  57,  44  Am.  & 
Eng.  R.  Cas.,  N.  S.,  57  (street  railway  was  not  bound  by  acts  of  other 
conductors  and  motormen  in  allowing  newsboys  to  get  on  cars,  in 
absence  of  proof  that  it  knew  the  facts  and  acquiesced  in  such  viola- 
tion of  its  rules);  Indianapolis  St.  Ry.  Co.  v.  Hockett  (Ind.),  7  R.  R. 
R.  787,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  787  (newsboys  on  street  cars) ; 
Burns  v.  Southern  Ry.  Co.  (S.  Car.),  4  R.  R.  R.  287,  27  Am.  &  Eng. 
R-  Cas.,  N.  S.,  287  (person  riding  on  train  at  invitation  of  trainmen 
was  a  trespasser);  Rathbone  v.  Oregon  R.  Co.  (Ore.),  1  R.  R.  R.  511, 

24  Am.  &  Enjg.  R.  Cas.,  N.  S.,  511  (riding  on  hand  car  by  invitation 
of  section  foreman);  Crawleigh  v,  Galveston,  etc.,  Ry.  Co.  (Tex.), 
2  R.  R.  R.  630,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  630  (one,  who  has  paid 
his  fare,  riding  on  freight  train  by  consent  of  conductor  is  a  pas- 
senger); Purple  V.  Union  Pac.  R.  Co.  (C.  C.  A.),  3  R.  R.  R.  711,  26 
.\m.  &  Eng.  R.  Cas.,  N.  S.,  711  (one  riding  on  train  prohibited  from 
carrying  passengers  is  a  trespasser;  and,  also,  one  entering  train  with 
understanding  with  conductor  not  to  pay  fare  is  a  trespasser) ; 
Harris  v.  Southern  Ry.  Co.  (Ky.),  8  R.  R.  R.  753,  31  Am.  &  Eng.  R. 
Cas.,  N.  S..  753  (boy  voluntarily  assisting  trainmen);  Baltimore,  etc., 
Ry!  Co.  V.  Cox  (Ohio),  3  R.  R.  R.  939,  26  Am.  &  Eng.  R.  Cas.,  N.  S., 
1>39  (on  freight  train  with  consent  of  conductor);  Chattanooga  Rapid 
Transit  Co.  z\  Venable  (Tenn.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  768 
(railroad's  employee  riding  free  by  permission  of  conductor,  but  in 
^iolatio^  of  rules,  was  a  trespasser). 

tSee  foot-notes  appended  to  Louisville  &  N.  R.  Co.  v.  Karris  (Ky.), 

25  R.  R.  R.  347,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  347. 
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on  its   freight  train,  the  duty  to  exercise  reasonable  care  to  aviid 
injuring  him. 

Same— Actions  for  Injuries— Questions  foe  Jury. — In  an  aclion 
ngainst  a  railroad  to  recover  for  personal  injuries  to  a  boy  riding  on  a 
freight  train,  evidence  held  insufficient  to  take  the  question  of  defend- 
ant's negligence  to  the  jury. 

Appeal  from  Superior  Court,  Snohoinisli  County;  W.  W.  Black, 
Judge. 

Action  by  Eugene  Johnson,  by  guardian  ad  litem,  against  the 
Great  Northern  Railway  Company  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.    Reversed  and  dismissed. 

L.  C.  Gilman,  M.  J.  Gordon,  and  R.  C.  Saunders,  for  appellant 
Great  Northern  Ry.  Co. 

Ballinger,  Rotrald,  Battel  &■  Tennat,  for  appellants  O'Day  and 
others. 

John  E.  Humphries  and  George  B.  Cole,  for  respondent. 

Mount,  J.  Action  for  personal  injuries.  Plaintiff  recovered  a 
verdict  and  judgment  for  $10,000.    Defendants  have  appealed. 

At  the  trial  of  the  cause  the  defendants  moved  for  a  directed 
verdict.  Their  motion  was  denied,  and  they  stood  upon  the  evi- 
dence on  the  part  of  the  plaintiff.  After  verdict  the  defendants 
moved  for  a  judgment  notwithstanding  the  verdict.  This  mo- 
tion was  .dented,  and  a  judgment  was  entered  upon  the  verdict. 
The  facts  are  therefore  undisputed,  and  are  as  follows:  On  the 
1st  day  of  June,  1906,  the  respondent,  Eugene  Johnson,  was  14 
years  and  9  months  of  age.  He  weighed  from  98  to  100  pounds. 
He  resided  with  his  parents  in  the  city  of  Everett.  His  father 
was  an  architect,  and  his  home  surroundings  were  comfortable, 
lie  began  goiug  to  school  at  the  age  of  6  years,  and  from  that 
time  to  the  date  above  stated  had  attended  with  about  the  same 
regularity  as  other  boys  of  his  age;  had  kept  up  with  his  classes, 
and  passed  his  examinations  at  the  ends  of  the  years.  During 
vacation  periods  he  had  worked  at  a  drug  store  off  and  on  for 
the  period  of  2  or  3  years,  and  had  worked  as  usher  at  the  theater 
a  few  times.-  The  residence  of  his  parents  was  situated  about  two 
blocks  from  the  railroad  tracks,  and  he  was  accustomed  to  seeing 
trains.  ,  On  the  elate  stated  the  appellant  the  Great  Northern  Rail- 
way Company  was  operating  a  switching  train,  consisting  of  about 
40  cars,  which  were  being  moved  out  through  its  yards  in  Everett 
to  a  smelter  a  distance  of  two  or  three  miles.  This  train  was  in 
charge  of  the  appellant  O'Day,  who  was  a  switch  foreman  acting 
as  conductor.  The  appellant  Kassebaum  was  employed  thereon 
as  rear  brakeman.  His  duties  required  him  to  be  on,  and  look 
out  for,  the  rear  end  of  the  train.  There  was  another  brakeman 
by  the  name  of  Lynch,  whose  duties  required  him  to  be  on  the 
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front  end  of  the  train.     He  was  at  his  post.     The  proper  and 
usual  place  for  the  conductor  was  on  the  footboard  of  the  engine. 
He  was  at  his  post  at  the  time  referred  to.     The  train  was  a 
loaded  train,  consisting  of  box  cars,  flat  cars,  and  other  cars.    It 
had  no  caboose  or  passenger  cars  attached,  and  was  not  designed 
to  carry  passengers.     The  rear  car  was  a  flat  car.     Respondent 
called  it  a  "gondola"  car.     While  the  train  was  moving  through 
the  yards  at  Everett,  the  respondent,  Eugene  Johnson,  in  company 
with  a  boy  about  his  own  age,  approached  the  brakeman,  Kasse- 
baum,  who  was  sitting  on  the  rear  of  the  rear  car,  and  asked 
permission  to  ride.    Kassebaum  nodded  his  head,  which  the  boys 
took  to  be  an  affirmative  answer,  and  they  caught  the  train  and 
climbed  onto  the  car  with  Kassebaum.    They  rode  with  him  about 
a  mile,  to  a  point  known  as  "Blackman's  Mill,"  where  the  boys 
got  off  the  car  onto  the  ground  and  proceeded  to  walk  along  the 
track  towards  the  front  end  of  the  train.    When  about  the  middle 
of  the  train  they  discovered  four  other  boys  on  a  load  of  lumber. 
They  then  again  climbed  onto  the  train  and  joined  the  other  boys, 
who  were  hiding  from  the  train  crew.    There  they  played  a  game 
of  cards,  until  after  the  train  started,  and  until  the  train  ran  within 
a  couple  of  blocks  of  the  smelter  yards,  where  they  knew  it  was 
going  to  stop.  *  The  respondent  then,  in  company  with  the  other 
boys,  climbed  onto  the  top  of  the  box  cars  and  walked  forward 
thereon,  looking  for  a  place  to  alight.    In  going  forward  over  the 
tops  of  the  cars,  they  came  to  a  car  loaded  with  lumber.     Two 
or  three  of  the  boys  jumped  onto  this  car  of  lumber,  and  respond- 
ent attempted  to  do  the  same ;  but  in  some  manner  he  slipped  and 
fell  between  the  cars.    The  train  was  moving  about  four  miles  "per 
hour,  and  the  wheels  of  one  of  the  cars  ran  over  and  crushed 
both  his  feet.     It  was  not  shown  that  the  brakeman,  Kassebaum, 
or  any  of  the  train  crew,  knew  that  the  boys  were  on  the  train 
after  it  left  Blackman's  Mill,  or  that  the  boys  intended  to  go 
any  further.     The  boys  did  not  see  any  of  the  crew,  and  none 
of  the  crew"  saw  the  boys,  after  the  train  left  the  mill  and  until 
after  the  accident.     All  the  boys,  except  the  respondent,  knew 
that  they  were  not  allowed  on  the  train.     It  does  not  appear 
that  O'Day,  the  conductor,  had  any  knowledge  whatever  that 
the  boys  were  on  the  train,  and  it  does  not  appear  that  Kas- 
sebaum knew  where  the  boys  were  after  they  got  off  the  train 
at  Blackman's  Mill.     The  point  of  the  accident  was  about  the 
middle  of  the  train,  20  car  lengths   from  the   front  and  rear. 
There  was  no  improper  handling  of  the  train,  and  no  negligence 
of  any  kind,  except  the  fact  that  the  respondent  was  permitted 
or  invited  to  ride  on  the  rear  of  the  car  with  the  brakeman  as 
above  stated.     Respondent  had  never  ridden  on  a  freight  train 
before,  did  not  know  it  was  dangerous  to  walk  on  top  of  the 
cars,  or  to  jump  from  one  car  to  the  other  when  the  train  was 
in  motion.     The   distance   the   respondent   attempted   to   jump. 
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from  the  top  of  the  box  car  to  the  lumber  car.  where  the  lumber 
was  not  piletl  evenly,  was  about  four  feet.  Respondent  testified 
that  he  did  not  know  tt  was  dangerous  to  attempt  to  jump  this 
distance.  It  was  not  shown  that  the  brakeman,  Kassebaum, 
bad  permitted  the  boys  to  walk  on  the  tops  of  the  cars,  or  that 
he  knew  they  intended  to  do  so.  or  that  he  saw  them.  There  was 
some  evidence  that  he  might  have  seen  them  when  the  train 
passed  a  curve  while  they  were  on  top  of  the  cars. 

It  seems  quite  clear  from  these  facts  that  there  is  no  evi- 
dence of  negligence  on  the  part  of  the  defendants  in  this  case. 
If  the  respondent  was  a  trespasser  upon  the  train,  the  appellants 
owed  him  no  duty,  except  not  to  wantonly  or  willfully  injure  him. 
It  is  claimed  by  respondent  that  he  was  not  a  trespasser,  because  he 
was  invited  by  the  brakeman  to  ride  on  the  rear  car.  It  was 
not  shown  that  the  brakeman  had  any  authority  to  invite  any 
person  to  ride  on  the  train.  On  the  contrary,  it  was  shown  that 
the  train  was  in  charge  of  the  conductor,  who  was  upon  it  at 
his  station,  and  that  it  was  generally  known  that  boys  were  not 
permitted  to  ride  thereon.  The  case  in  tliis  respect  is  similar 
to  the  case  of  Curtis  v.  Tenino  Stone  Quarries,  37  Wash.  355,  79 
Pac.  955,  where  we  held  that  a  boy,  who  had  been  driven  away 
and  subsequently  was  invited  into  a  dangerous  place  by  persons 
unauthorized  so  to  do,,  was  still  a  trespasser. 

But.  assuming  for  this  case  that  the  respondent  here  was  a 
licensee,  and  that  the  other  appellants  were  bound  by  the  negli- 
gence of  Kassebaum.  it  was  the  duty  of  the  appellants  then  to 
exercise  reasonable  care  to  see  that  respondent  was  not  injured. 
.vicConkey  v.  O.  R.  &  N,  Co..  35  Wash.  55,  76  Pac.  526.  This 
required  the  appellants  to  do  no  more  than  an  ordinarily  pru- 
dent perspn  would  do  under  the  same  circumstances.  The  boys 
rode  wit,h  .the  brakeman  on  the  rear  car  until  they  came  to 
Blackman's  Mill.  There  the  boys  got  off  the  train.  They  did 
not  tell  the  brakeman  that  they  intended  to  go  further.  The 
brakeman  did  not  see  them,  and  did  not  know  that  they  were 
on  the  train  after,  that  time.  He  did  not  know  where  they 
were,  and  no  other  member  of  the  train  crew  knew  that  the 
boys  were  about  the  train  at  all.  Before  any  negligence  could  be 
charged  against  any  of  the  defendants,  it  was  necessary  to  show 
that  they  had  notice  that  the  boys  were  on  the  train,  and  likely  to 
do,  or  were  attempting  to  do.  what  they  did  do.  None  of  these 
facts  were  shown.  When  the  boys  left  the  train  at  Blackman's 
Mill,  the  brakeman  had  a  right  to  suppose  that  they  would  not 
ao:ain  climb  onto  the  cars  imless  something  occurred  to  notify 
him  otherwise.  He  certainly  could  not  be  held  to  look  after  their 
safety,  when  he  did  not  know,  and  had  no  reason  to  know,  that 
they  were  on  the  train.  It  is  true  the  boys  testified  that  they 
might  have  been  seen  by  the  train  crew  as  the  train  passed 
around    a    curve  when    they    were    on    top    of    the    cars;  but 
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it  is  quite  clear  that  it  was  then  too  late  to  have  prevented  the" 
injury,  'even  if  the  trainmen  could  be  held  to  know  it  would 
(xrcur.     We  see  no  evidence  of  negligence  in  the  case  sufficient 
to  take  it  to  the  jury. 

Counsel  for  respondent  devote  several  pages  of  their  brief 
to  a  discussion  of  the  rule  that  all  questions  of  fact  should  be 
decided  by  the  jury,  etc.  There  can  be  no  doubt  about  this  rule ; 
but  in  this  case,  as  we  have  seen  above,  there  is  no  question  of 
fact.  The  facts  are  all  admitted,  and,  being  so,  show  no  negli- 
gence of  the  appellants.  Where  there  is  no  evidence  of  a  control- 
ling fact,  the  question  is  one  of  law  for  the  court.  The  negli- 
gence in  this  case  is  wholly  that  of  the  respondent.  The  trial 
court  should,  therefore,  have  directed  a  judgment  for  the  appel- 
lant. 

The  judgment  must  be  reversed,  and  the  cause  ordered  dis- 
missed. 

Hadley,  C.  J.,  and  Crow,  Fullkrton,  Dunbar,  Root,  and 
Ri'DKix,  JJ.,  concur. 


Miller  7/.  Boston  &  N.  St.  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  Feb  28,  1908.) 

[83  N.  E.  Rep.  990.] 

Street  Railroads — Operation — Action  for  Injuries — Questions  for 
Jury. — In  an  action  against  a  street  railway  company  for  personal 
injuries  sustained  while  driving  on  the  track,  where  the  sleigh  caught 
in  a  switch,  the  question  whether  the  bad  condition  of  the  road  was 
due  to  defendant's  negligence  held  one  of  fact  for  the  jury. 

Same— Contributory  Negligence — Drivers  of  Vehicles.* — In  an  ac- 
tion against  a  street  railroad  company  for  personal  injuries  received 
while  driving  on  the  car  tracks,  owing  to  the  sleigh  runner  catching 
in  a  switch  and  a  car  striking  it,  where  the  evidence  showed  that  the 
road  was  almost  impassable,  owing  to  deep  snow,  part  of  which  was 
thrown  there  by  defendant's  snowplows,  and  that  teams  drove  on  the 


*Scc  first  foot-note  appended  to  Adams  v.  Camden  &  Sub.  Ry. 
Co.  (N.  J.),  8  R.  R.  R.  790,  31  Am.  &  Eng.  R.  Cas.,  N,  S.,  790,  where  all 
the  preceding  authorities  in  this  series  on  the  subject  are  collected; 
foot-notes  appended  to  Olney  v,  Omaha,  etc!,  Ry.  Co.  (Neb.),  23  R.  R. 
R-  30O,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  300;  foot-notes  appended  to  Mc- 
Carthy V.  Consolidated  Ry.  Co.  (Conn.),  22  R.  R.  R.  €85,  45  Am.  & 
Eng.  R.  Cas.,  N.  S.,  685;  foot-notes  appended  to  United  Rys.  & 
Elec.  Co.  V.  Watkins  (Md.),  22  R.  R.  R.  641,  45  Am.  &  Eng.  R. 
Cas.,  N.  S.,  641;  Indianapolis,  etc.,  Co.  v.  Kidd  (Ind.),  22  R.  R.  R.  366, 
45  Am.  &  Eng.  R.  Cas.,  N.  S.,  366;  Weinberger  v.  North  Jersey  St. 
Ry.  Co.  (N.  J.),  22  R.  R.  R.  35,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  351. 
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I  the 


Same— Proximate  Cause. — In  such  a  case  driving  on  the  track,  to- 
gether with  the  condition  of  the  snow  at  the  switch,  was  the  direct 
niid  proximate  cause  of  the  accident. 

Trial — Instructions — Requeata— Instractions  Already  Given. — In  an 
action  against  a  street  railroad  company  for  injuries  received  while 
driving  on  the  track,  defendant's  request  for  a  ruling  that,  if  plaintiff 
intrusted  the  care  of  the  horse  to  the  driver,  in  order  to  recover  she 
must  show  that  he  exercised  due  care  and  diligence,  is  properly  re- 
fused, where  Che  court  instructed  that,  if  plaintiff  had  authority  or 
ciintrol  over  the  driver,  she  could  not  recover  where  he  was  at  fault, 
but  if  she  had  no  authority  or  control,  and  was  under  no  duly  to  warn 
liini,  and  had  no  reason  to  suspect  want  of  care  and  skill  on  his  part, 
s!ic   could    recover,   although    he   was   at   l;iult. 

Negligence — Proximate  Cause — Concurrent  Causes.— In  an  action 
fur  personal  injuries,  where  defendant's  negligence  is  the  proximate 
ciiuse  of  the  injury,  the  fact  that  there  are  other  concurring  culpable 
<;auscs  will  not  preclude  recovery. 

Exceptions  from  Superior  Court,  Middlesex  County ;  John  A, 
Aiken,  Judge. 

Action  by  Barbara  Miller,  by  next  friend,  against  the  Boston 
i^  Northern  Street  Railway  Company.  Verdict  was  rendered  for 
])laintiff,  and  defendant  excepts.     Exceptions  overruled. 

The  following  rulings,  were  requested  by  defendant:  "(4) 
If  the  jury  find  that  the  plaintiff,  Barbara  Miller,  intrusted  the 
aire  and  management  of  the  horse  and  sleigh  in  which  she 
was  riding  entirely  to  Burton  R.  Miller,  and  relied  solely  upon 
liime  for  her  safety,  then,  in  order  to  recover,  she  must  show  that 
r.urton  R.  Miller  exercised  due  care  and  diligence  in  the  man- 
agement of  the  horse  and  sleigh,  both  before  and  after  the  run- 
nir  of  the  sleigh  became  caught  in  the  frog  or  switch." 

"(8)  The  plaintiff  is  bound,  in  order  to  recover,  to  show  that 
U"  canses  or  agencies  other  than  those  over  which  the  defendant 
liart  control  contributed  to  cause  this  accident." 

The  court  instructed  the  jury  that,  if  Barbara  Miller  had  any 
authority  or  control  over  the  two  young  men  who  were  driving, 
she  was  affected  by  any  fault  on  their  part  and  could  recover: 
bLit  if  she  had  neither  authority  or  control,  and  was  under  no 
duty  to  warn  or  caution,  and  if  she  had  no  reason  to  suppose 
any  want  of  care  or  skill  on  the  part  of  the  two  young  men,  then 
sine  might  recover,  although  they  were  to  blame. 

Taylor  &  Thierry,  for  plaintiff. 

Endicolt  P.  Saltonstall  and  Sattford  H.  E.  Frcund,  for  defen- 
dant. 

Knowlton,  C.  J.     The  first  question  in  the  case  is  whether 
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there  was  evidence  of  negligence  on  the  part  of  the  defendant. 

There  was  much  testimony  that  the  road  was  in  bad  condition 

on  each  side  of  the  defendant's  tracks,  that  the  snow  was  deep 

and  difficuh  to  pass  over,  that  in»  some  places  there  •  were  large 

lumps  of  frozen  snow,  and  that  in  others  there  was  a  high  bank, 

sloping  steeply  down  at  the  side  of  the  road.    According  to  the 

weight  of  the  testimony  the  difficulty  of  passing  at  the  sides  of 

the  tracks  was  so  great  that  nearly  all  teams  drove  along  the 

tracks,  leaving  the  snow  on  each  side  without  a  regular  path. 

For  the  changes  in  the  condition  of  the  snow  from  the  condition 

that  would  have  resulted  from  the  storms  alone,  the  jury  might 

well  find  that  the  defendant  was  chiefly  responsible,  as  it  had 

frequently  thrown  out  snow,  and  run  snbwplows  over  the  tracks. 

There  was  much  evidence  tending  to  show  that  the  winter  was 

unusually  severe,  that  the  snowstorms  were    frequent   and   the 

cold  nearly  continuous,  making  it  very  difficult  to  keep  the  roads 

safe.    The  jury  might  well  have  found  that  "the  defendant  did 

all  that  it  reasonably  could  be  expected  to  do.     But  there  was 

a  variety^  of  testimony  to  snow  that  conditions  were  bad  near 

the  place  of  the  accident,  and  we  think  it  was  a  question  of  fact 

whether  they  were  due  in  any  degree  to  the  negligence  of  the 

defendant. 

There  was  evidence  to  warrant  a  finding  that,  by  reason  of 
the  bad  condition  of  the  road  at  the  sides,  the  driver  of  the  sleigh 
was  not  negligent  in  driving  on  the  track,  and  that  his  driving 
there,  taken  in  connection  with  the  condition  of  the  snow  at  the 
switch,  was  the  direct  and  proximate  cause  of  the  accident.  The 
fact  that  the  plaintiff  did  not  receive  her  injury  immediately  when  " 
the  runner  of  the  sleigh  caught  in  the  switch,  but  a  few  seconds 
or  perhaps  a  minute  or  two  afterwards,  when  the  horse  had  es- 
caped under  the  excitement  of  the  collision  and  the  attempt  to 
extricate  the  runner  of  the  sleigh,  does  not  prevent  a  finding 
that  the  condition  of  the  snow  was  the  direct  cause  of  the  injury. 
McDonald  v.  Snelling,  14  Alien,  290,  92  Am.  Dec.  768;  Marble  v. 
Worcester,  4  Gray,  395 ;  Bowers  v.  Boston,  155  Mass.  344,  29  N. 
E.  633,  15  L.  R.  A.  365;  Davis  v.  Ivongmeadow,  169  Mass.  551, 
48  X.  E.  774. 

The  fourth  request  for  a  ruling  was  rightly  refused.  The  in- 
structions given  on  this  point  were  covered  and  sufficient.  They 
followed  closely  the  doctrine  fully  stated  and  explained  in  Shultz 
V.  Old  Colony  St.  Ry.  Co.,  193  Mass.  309,  79  N.  E.  873,  8  L. 
R.  A.  (N.  S.)  597. 

The  eighth  ruling  requested  could  not  properly  be  given.  It 
is  well  settled  that  if  a  defendant's  negligence  is  the  efficient  and 
predominant  cause  of  an  injury,  he  is  not  relieved  from  liability 
by  the  fact  that  there  are  other  concurring  causes,  even  if  they 
also  are  culpable.  Derry  v.  Flitman,  118  Mass.  131,  and  cases 
cited. 
Exceptions  overruled. 
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SwARTz  V,  Akron  Water  Works  Co. 

(Supreme  Court  of  Ohio,  Dec.  3,  1907.) 
[83  N.  E.  Rep.  66.] 

Negligence — Dangerous  Premises — Injury  to  Children.* — It  is  not 

the  duty  of  an  occupier  of  land  to  exercise  care  to  make  it  safe  for 
infant  children  who  come  upon  it  without  invitation  but  merely  by 
sufferance. 

Same.t — A  railroad  company  is  not  liable  to  an  infant  who  comes 
upon  its  premises  without  invitation,  and  who  is  injured  there  while 
playing,  without  its  knowledge  with  a  turntable.  The  doctrine  of  the 
turntable  cases  is  disapproved.  Harriman  v.  Railroad  Co.,  45  Ohio 
St.  11,  12  N.  E.  451,  4  Am.  St.  Rep.  507,  distinguished. 

Same. — A  waterworks  company  is  not  liable  for  the  death  by 
drowning,  of  an  infant  who  conies  upon  its  land  without  invitation, 
and  there  falls  into  a  reservoir  or  basin  of  wat;,er  while  playing  about 
it,  without  the  knowledge  of  the  company. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Portage  County. 
Error   to    Circuit   Court,   Summit   County. 

Action  by  one  Harvey  against  the  Wheeling  &  Lake  Erie  Rail- 
road Company.  Judgment  for  plaintiff,  and  defen(iant  brings 
error.  Action  by  one  Swarts  against  the  Akron  Water  Works 
Company.  Judgment  for  plaintiff  was  reversed  by  the  circuit 
court,  and  plaintiff  brings  error.  Judgment  in  the  first  case 
recorded,  and  in  the  second  case  affirmed. 

In  the  village  of  Kent  the  Wheeling  &  Lake  Erie  Railroad 
Company  has  a  railroad  yard  in  the  outskirts  of  the  village.     The 

- 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
children  on  railroad  tracks  or  premises,  see  Hamilton  v.  Detroit,  etc., 
22  R.  R.  R.  699,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  699;  Goldstein  v. 
People's  Ry.  Co.  (Del.  Sup'r  Ct.).  19  R.  R.  R.  529,  42  Am.  &  Eng.  R. 
Cas.,  N.  S..  529;  Chambers  v.  Milner  Coal  &  Ry.  Co.  (Ala.),  20  R. 
R.  R.  277,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  277. 

fFor  *the  authorities  in  this  series  on  the  subject  of  the  negligence 
of  railroad  companies  in  maintaining  places  and  things  attractive  and 
dangerous  to  children,  see  foot-notes  appended  to  Kansas  City,  etc., 
R.  Co.  V.  Matson  (Kan.),  12  R.  R.  R.  675.  35  Am.  &  Eng.  R.  Cas..  N. 
S..  675;  foot-notes  appended  to  Denver  City  Tramway  Co.  v.  Nicholas 
(Colo.),  22  R.  R.  R.  523,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  523;  foot-notes 
appended  to  Hamilton  v.  Detroit,  etc.,  Ry.  Co.  (Mich.),  22  R.  R.  R. 
669.  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  669;  Walker's  Adm'r  v.  Potomac, 
etc.,  R.  Co.  (Va.),  22  R.  R.  R.  646.  Am.  &  Eng.  R.  Cas.,  N.  S.,  646; 
foot-notes  appended  to  Louisville  Ry.  Co.  v.  Esselman  (Ky.),  20  R. 
R.  R.  627,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  627. 
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right  of  way  at  that  point  is  uninclosed  and  is  140  feet  in  width, 
the  tracks  are  located  in  a  cut  10  or  12  feet  in  depth,  and  the 
land  on  both  sides  is  that  much  higher  than  the  right  of  way. 
There  are  four  tracks,  and  between  the  center  track  is  a  60- foot 
turntable.  About  800  feet  east  and  the  same  distance  west  from 
the  turntable  the  right  of  way  is  crossed  by  public  streets.  The 
turntable  was  not  locked,  but  was  fastened  by  an  iron  brake 
shoe,  weighing  not  less  than  10  pounds,  that  was  laid  in  a  slot 
and  that  could  be  lifted  out,  and  the  turntable  then  could  be 
revolved.  Just. before  the  4th  of  July,  in  the  year  1904,  two 
boys,  one  aged  13  and  the  other  10,  while  on  their  way  to  a  car 
repairer's  shanty  located  on  the  railroad's  right  of  way  to  get 
a  piece  of  iron  to  make  "something"  for  the  Fourth  of  July, 
met  the  defendant's  infant,  a  boy  between  5  and  6  years  of  age, 
who  wished  to  go  with  them,  and  although  not  invited  to  do  so 
he  yielded  to  hi§  childish  instincts  and  followed  them  down  one 
nf  the  streets  to  the  right  of  way  and  along  the  tracks,  past 
the  turntable,  to  the  repairman's  shanty.  The  repairman  was 
not  at  the  shanty ;  but  the  bOys  found  what  they  thought  would 
answer  their  purpose,  and  started  to  return  to  the  village,  over 
the  same  course  they  had  covered  in  going  to  the  shanty.  When 
they  reached  the  place  where  the  turntable  was,  they  stopped  to 
play  with  it.  One  of  the  older  boys  removed  the  fastening  and 
revolved  the  turntable,  and  the  little  boy,  who  was  sitting  upon 
the  turntable  with  his  left  leg  hanging  down  over  one  end,  was 
caught  between  the  end  of  the  table  and  the  head  block  and  lost 
his  leg.  It  appears  from  the  testimony  of  quite  a  number  of 
boys  that  they  had  at  different  times  played  with  the  turntable, 
and  also  that  they  were  driven  away  from  the  turntable  when- 
ever they  were  seen  by  any  of  the  employees  of  the  railroad  cpm- 
pany  while  so  engaged.  And  it  seems  to  have  been  generally 
known  by  the  boys  that  they  were  not  at  liberty  to  play  with 
the  turntable.  The  only  evidence  tending  to  prove  knowledge 
on  the  part  of  the  railroad  company,  if  it  does  so  tend,  that  boys 
were  playing  with  the  turntable,  is  the  testimony  of  the  boys 
that  they  did  play  with  it ;  that  they  had  been  driven  away  by 
employees  of  the  company ;  and  the  testimony  of  the  yard  clerk, 
at  one  time  in  the  employ  of  the  company,  that  Jhe  had  on  several 
occasions  stopped  boys  from  playing  with  the  turntable,  and  that 
on  one  occasion  he  had  reported  the  fact  to  the  station  agent. 
In  the  petition  it  is  averred  that  the  turntable  was  located  in  the 
village,  and  at  a  place  that  was  uninclosed  and  easily  accessible 
to  children,  and  that  it  was  peculiarly  attractive  to  children  and 
calculated  to  entice  them  to  play  with  it,  and  that  when  set  in 
motion,  which  could  easily  be  done  even  by  children,  was  a 
source  of  latent  danger  to  them,  and  that  it  was  left  unguarded, 
unfastened,  and  unlocked,  although  at  slight  expense  and  trouble 
it  could  have  been  made  fast  while  not  in  use;  that  the  rail- 
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road  company  knew  that  the  children  were  wont  to  play  with 
the  turntable,  and  that  it  knew  or  ought  to  have  known  of  the 
danger  to  them.  At  the  close  of  plaintiff's  evidence,  and  again 
at  the  close  of  all  the  evidence,  the  defendant  requested  the 
court  to  direct  a  verdict  in  its  favor.  The  plaintiff  recovered  a 
judgment  for  $6,000,  which  on  error  was  affirmed  by  the  circuit 
court. 

In  the  second  case,  briefly  stated,  the  facts  are :  On  Sherbondy 
Hill,  in  the  city  of  Akron,  the  defendant  company  maintained  a 
reservoir  about  15  feet  in  depth.  The  banks  on  the  inside  were 
precipitous,  and  the  water  about  8  feet  in  depth.  When  con- 
structed, about  25  .years  ago,  it  was  located  on  a  tract  of  about 
10  acres  outside  of  the  corporate  limits  of  the  city,  but  by  the 
extension  of  the  corporate  limits  in  the  year  1900,  about  one-half 
of  it  was  comprised  within  the  limits  of  the  city.  This  10-acre 
tract  was.  not  converted  into  a  park  but  it  was  covered  with 
trees  and  bushes  and,  excepting  the  reservoir,  was  left  ver>'  much 
in  it5  natural  state.  The  basin  was  about  250  feet  from  the  near- 
est public  road.  From  this  public  road  the  company  had  con- 
structed a  rough  road  or  driveway  to  and  around  the  reservoir 
for  its  own  use.  It  also  had  inclosed  the  basin  with  a  picket 
fence  about  3  feet  high.  The  evidence  tends  to  prove  that  people, 
including  children,  resorted  to  these  premises  for  the  view  from 
the  hill,  or  for  their  own  pleasure,  as  is  not  unusual  on  unim- 
proved tracts  of  land  so  near  a  city.  Late  in  May,  in  the  year 
1903,  plaintiff's  decedent,  Calibel  Georgia  Bush,  a  child  9  years 
of  age,  together  with  her  sister  aged  11,  and  another  girl  aged 
about  12,  were  permitted  by  their  parents  to  take  their  luncheon 
and  go  to  the  woods  in  the  vicinity  of  these  premises  to  picnic. 
After  arriving  at  the  \yoods,  and  having  spent  several  hours  there 
is  strolling  about,  they  discovered  the  reservoir.  Two  pickets 
were  off  of  the  fence,  leaving  an  opening  8j4  inches  in  width. 
Through  this  opening  they  crawled,  and  stood  and  sat  upon  the 
bank  for  a  few  minutes,  when  the  youngest  fell  into  the  res- 
ervoir and  was  drowned.  It  appears  that  a  few.  weeks  before 
this  the  gate  in  the  picket  fence  was  down,  and  a  little  boy,  a  son 
of  one  of  the  defendant's  employees,  fell  into  the  reservoir,  and 
that  this  accident  had  been  brought  to  the  notice  of  the  company, 
and  that  prior  to  the  accident  in. the  present  case  the  gate  had 
been  nailed  up.  Plaintiff  recovered  a  judgment  for  $1,100,  on 
the  ground  of  the  defendant's  negligence,  and  the  circuit  court 
reversed  for  error  in  overruling  the  motion  of  the  defendant  to 
direct  a  verdict  at  the  close  of  the  plaintiff's  testimony,  and  en- 
tered a  judgment  dismissing  the  petition. 

Squire,  Sanders  &  Dempsey,  for  plaintiff  in  error  Wheeling 
&  Lake  Erie  Railroad  Company. 

W.  J,  Beekley,  for  defendant  in  error  Harvey. 
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Musser,  Kohlcr  &  Mottinger  and  Gtvnt  &  Setter,  for  plaintiff 
in  error  Swarts. 

Allen,  Waters  &  Andress,  for  defendant  in  error  Akron  Water 
Works  Company. 

Summers,  J.  (after  stating  the  facts  as  above).  The  rail- 
road company  is  not  answerable  in  damages  for  the  loss  of  the 
little  boy's  leg,  unless  his  injury  was  caused  by  the  neglect  by 
the  railroad  company  of  some. duty  it  owed  to  the  boy,  and  the 
waterworks  company  is  not  answerable  in  damages  for  the  death 
of  the  little  girl,  unless  she  lost  her  life  because  the  employees  of 
the  company  neglected  to  observe  some  duty  that  it  owed  to  her. 
Whether  any  and  what  duty  rested  upon  the  defendant  is  a  ques- 
tion of  law  whether  the  defendant  performed  or  observed  that 
duty,  or  neglected  to  do  so,  and  plaintiff  in  consequence  was 
injured,  is  a  question  of  fact.  The  duty  of  the  owner  or  occupier 
of  land  to  persons  coming  upon  it  depends  somewhat  upon 
whether  they  are  there  by  his  invitation  or  permission.  To  in- 
vited persons  it  is  his  duty  to  exercise  reasonable  care  for  their 
safety.  To  licensees  it  is  his  duty  to  give  notice  of  hidden 
dangers  or  traps.  While  trespassers,  that  is,  persons  entering 
without  permission,  assume  the  risk  of  injury  from  the  condi- 
tion of  the  premises,  and  the  duty  of  the  occupier  to  them  is 
only  to  be  careful  not  to  injure  them  by  bringing  force  to  bear 
upon  them.  The  only  exception  to  his  nonliability  to  persons  en- 
tering without  his  permission  was  where  he  made  a  change  in 
the  condition  of  his  land,  adjacent  to  a  public  highway,  so  as 
to  endanger  the  safety  of  travelers  who  might,  without  fault  on 
their  part,  accidentally  stray  from  the  highway. 

So  the  law  stood  until  the  decision  in  the  Sioux  City  &  Pac. 
R.  R.^Co.  7/.  Stout,  17  Wall.  (U.  S.)  657,  21  L.  Ed.  745,  decided 
in  1874.  In  that  case  a  little  boy,  about  six  years  of  age,  lost 
his  foot  while  playing  with  a  turntable  on  the  uninclosed  lands  of 
the  railroad  company  in  company  with  two  other  boys,  and  a 
judgment  for  $7,550  was  sustained.  This  case  was  tried  before 
Dillon,  circuit  judge,  and. Dundy,  district  judge.  The  circuit 
judge  charged  the  jury  as  follows :  "This  action  rests,  and  rests 
alone,  upon  the  alleged  negligence,  of  the  defendant,  and  this 
negligence  consists,  as  alleged,  in  not  keeping  the  turntable 
guarded  or  locked.  Negligence  is  the  omission  to  do  something 
which  a  reasonably  prudent  man,  guided  by  those  considerations 
which  ordinarily  regulate  the  conduct  of  human  affairs,  would 
do;  or  doing  something  which  a  prudent  or  reasonable  man 
would  not  do,  under  all  the  circumstances  surrounding  the  par- 
ticular transaction  under  judicial  investigation.  If  the  turntable, 
in  the  manner  it  was  constructed  and  left,  was  not  dangerous  in 
its  nature,  then  of  course  the  defendants  would  not  be  guilty 
of  any  negligence  in  no't  locking  or  guarding  it.     But  even  if  it 
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was  dangerous  in  its  nature  in  some  situations,  you  are  further 
to  consider  whether,  situated  as  it  was  on  the  defendant's  prop- 
erty, in  a  small  town,  and  distant  or  somewhat  remote  from  hab- 
itations, the  defendants  are  guilty  of  negligence  in  not  anticipat- 
ing or  foreseeing,  if  left  unlocked  or  unguarded,  tjiat  injuries  to 
the  children  of  the  place  would  be  likely  to  or  would  probably 
ensue.  The  machine  in  question  is  part  of  the  defendant's  road, 
and  was  lawfully  constructed  where  it  was.  If  the  railroad 
company  did  not  know,  and  had  no  good  reason  to  suppose,  that 
children  would  resort  to  the  turntable  to  play,  or  did  not  know, 
or  had  no  good  reason  to  suppose,  that  if  they  resorted  there, 
they  would  be  likely  to  get  injured  thereby,  then  you  cannot  find 
a  verdict  against  them.  But  if  the  defendant  did  know,  or  had 
good  reason  to  believe,  imder  the  circumstances  of  the  case, 
the  children  of  the  place  would  resort  to  the  turntable  to  play, 
and  that  if  they  did  they  would  or  might  be  injured,  then,  if  they 
took  no  means  to  keep  the  children  away,  and  ro  means  to  pre- 
vent accidents,  they  would  be  guilty  of  negligence,  and  would  be 
answerable  for  damages  caused  to  children  by  such  negligence." 

This  charge,  in  the  Supreme  Court,  was  held  to  be  a  correct 
statement  of  the  law.  In  many  of  the  states  the  courts  have 
followed  the  lead  of  the  Supreme  Court  of  the  United  States, 
and  a  multitude  of  cases  has  arisen  seeking  to  make  the  owners 
of  property  liable  for  injuries  to  children  from  accidents  hap- 
pening upon  their  premises,  on  the  ground  that  the  owner  was 
negligent  in  not  anticipating  that  children  would  be  likely  to  be 
attracted  to  the  place  and  to  be  injured.  The  multitude  of  cir- 
cumstances under  which  the  owner  of  property  would  be  liable 
for  injuries  to  children,  and  the  very  serious  burden  which  was, 
in  consequence,  being  placed  on  the  owners  of  property,  were 
very  probably  not  foreseen  in  the  Stout  Case.  But  the  cases  be- 
came so  numerous  as  to  occasion  very  careful  examination  of  the 
principles,  laid  down  in  that  case.  In  many  jurisdictions  the 
correctness  of  the  conclusion  there' reached  is  denied,  and  in  some 
of  the  states  where  that  decision  was  followed  the  courts  have 
repudiated  the  doctrine,  in  others  they  have  limited  it,  and  in 
still  others  they  have  declined  to  follow  the  doctrine  in  any  case 
excepting  a  turntable  case.  To  even  enumerate  the  cases  in  which 
the  so-called  turntable  doctrine  has  been  applied  or  denied  would 
require  so  much  space  as  to  preclude  its  attempt. 

The  following  are  turntable  cases  in  which  the  doctrine  is  ap- 
plied:  United  States:  Sioux  City  &  Pac.  R.  R.  Co.  7'.  Stout,  17 
\\'all.  657,  21  L.  Ed.  745.  Minnesota:  Keffe  v.  Milwaukee  & 
St.  P.  Rv.  Co.,  21  Minn.  207,  18  Am.  Rep.  393;  O'Malley. 
Adm'x,  V.  St.  Paul,  M.  &  M.  Ry.  Co.,  43  Minn.  289,  45  N.  W. 
440.  Nebraska:  A.  &  N.  R.  R.  Co.  r.  Bailey,  Adnrr,  11  Neb. 
332.  9  N.  W.  50.  Missouri :  Koons  r.  St.  Louis  &  Iron  INIoun- 
tain  R.  R.  Co.,  65  Mo.  592;  Nagel  r,  Missouri  Pac.  Ry.  Co., 
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75  Mo.  653,  42  Am.  Rep.  418.  Kansas:  Kansas  Central  Ry.  Co. 
T'.  Fitzsimmons,  22  Kan.  686,  31  Am.  Rep.  203;  Union  Pacific 
Rv.  Co.  r.  Dunden,  37  Kan.  1,  14  Pac.  501.  Iowa:  Edgington  Z/. 
niirlington  C.  R.  &  N.  Ry.  Co.,  116  lowaf,  410,  90  N.  W.  95,  57 
L.  R.  A.  561.  California:  Barrett  v.  Southern  Pacific  Co.,  91 
Cal.  296,  27  Pac.  666,  25  Am.  St.  Rep.  186.  Washington: 
Ilwaco  Ry.  &  Navigation  Co.  v.  Hedrick,  AdmV,  1  Wash.  St. 
446,  25  Pac.  335,  22  Am.  St.  Rep.  169.  Tennessee:  Bates 
r.  Railway  Co.,  90  Tenn.  36,  15  S.  W^  1069,  25  Am.  St. 
Rep.  665.  But  railway  company  is  not  required  to  fasten 
the  turntable  any  more  securely  than  necessary  to  keep  it 
securelv  in  place.  Illinois:  St.  Louis,  V.  &  T.  H.  R.  R. 
Co.  v/Be\l  81  111.  76,  25  Am.  Rep.  269.  Reversed  judg- 
ment on  the  sole  ground  that  the  company  was  not  negligent  in 
view  of  the  isolated  position  of  the  turntable.  South  Carolina: 
}»ndger  v.  A.  &  S.  R.  R.  Co.,  25  S.  C.  24.  Georgia:  Ferguson  v. 
Columbus  &  Rome  Ry.,  75  Ga.  637.  Texas:  Evansich  v.  G.  C. 
&  S.  F.  Ry.  Co.,  57  Tex.  126,  44  Am.  Rep.  586;  G.  C.  &  S.  F. 
Ry.  Co.  r.  McWhirter,  77  Tex.  356,  14  S.  W.  26,  19  Am.  St. 
Rep.  755 ;  Ft.  Worth  &  Denver  City  Ry.  Co.  v.  Measles,  81  Tex. 
474,  17  S.  W.  124.  To  these  should  be  added  Union  Pacific  Ry. 
Co.  I'.  McDonald,  152  U.  S.  262,  14  Sup.  Ct.  619,  38  L.  Ed.  434. 
This  was  not  a  turntable  case,  but  a  case  in  which  a  boy  was  in- 
jured in  a  slack  pit  of  the  railroad  company.  However,  the  doc- 
trine of  the  turntable  cases  was  re-examined  and  approved. 

In  the  following  cases,  in  which  the  injuries  were  received  at 
a  turntable,  the  doctrine  of  the  turntable  cases  is  denied :  New 
Hampshire:  Frost  v.  Eastern  R.  R.  Co.,  64  N.  H.  220,  9  Atl. 
790.  10  Am.  St.  Rep.  396.  Massacliusetts :  Daniels  v.  N.  Y.  & 
X.  E.  R.  R.  Co.,  154  Mass.  349,  28  N.  E.  283,  13  L.  R.  A.  248, 
36  Am.  St.  Rep.  253.  New  York :  Walsh  v.  Fitchburg  R.  R.  Co., 
145  X.  Y.  301,  39  N.  E.  1068,  27  L.  R.  A.  724,  45  Am.  St.  Rep. 
615.  New  Jersey:  Turess  v.  N.  Y.,  Susq.  &  West.  R.  Co.,  61 
X.  J.  Law,  314.  40  Atl.  614;  D.  L.  &  W.  R.  R.  Co.  v,  Reich.  61 
X.  J.  Law,  635,  40  Atl.  682,  40  L.  R.  A.  831,  68  Am.  St.  Rep. 
727.  Virginia:  Walker  v.  Potomac,  etc.,  R.  Co.,  105  Va.  226, 
53  S.  E.  113,  4  L.  R.  A.  (N.  S.)  80,  115  Am.  St.  Rep.  871. 

In  the  following  cases,  where  the  injuries  were  not  sustained 
at  a  turntable,  the  doctrine  of  the  turntable  cases  is  denied: 
Xew  Jersey:  Friedman  v.  Snare  &  Triest  Co.,  71  N.  J.  Law, 
605.  61  Atl.  401,  70  L.  R.  A.  147,  108  Am.  St.  Rep.  764.  Michi- 
gan: Ryan  v,  Towar,  128  Mich.  463,  87  N.  W.  644,  55  L.  R.  A. 
310,  92  Am.  St.  Rep.  481.  Rhode  Island:  Paolino  v.  McKen- 
dall.  24  R.  L  432,  53  Atl.  268,  60  L.  R.  A.  133,  96  Am.  St.  Rep. 
736.  W.  Virginia:  Ritz  v.  City  of  Wheeling,  45  W.  Va.  262,  31 
S.  E.  993,  43  L.  R.  A.  148;  Uthermohlen  v.  Bogg's  Run  Co..  50 
W.  Va.  457,  40  S.  E.  410,  55  L.  R.  A.  oil,  88  Am.  St.  Rep. 
884. 
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In  the  following  cases,  in  which  children  were  injured,  but 
not  while  playing  with  a  turntable,  liability  is  denied  in  courts 
lliat  have  adopted  the  turntable  doctrine  in  cases  where  the  in- 
juries were  received  at  a  turntable :  Minnesota :  Emerson  ;■. 
Petelcr,  35  Minn.  481,  29  N.  E.  311,  59  Am.  Rep.  337;  Twist  v. 
Railroad  Co.,  39  Minn.  164.  39  N.  W.  402,  12  Am.  St.  Rep.  626; 
Haesley,  Adm'r,  v.  Railroad  Co.,  46  Minn.  233.  48  N.  W.  1023. 
24  Am.  St.  Rep.  220;  Dehanitz  v.  City  of  St.  Paul,  73  Minn. 
385,  76  N.  W.  48:  Ratte  v.  Dawson,  50  Minn.  450,  52  N.  W. 
965;  Stendal  z:  Boyd.  67  Minn.  279,  69  N.  W.  899;  Stendal  r. 
Boyd,  73  Minn.  53,  75  N.  W.  735.  42  L.  R.  A.  288",  72  Am.  St. 
Rep.  597 ;  Erickson  v.  Great  Northern  Ry.  Co.,  82  Minn.  60,  8+ 
N.  VV.  462,  51  L.  R.  A.  645,  83  Am.  St.  Rep.  410.  Georgia: 
Savannah.  F.  &  W.  R.  Co.  z:  Beavers,  113  Ga.  398.  39  S.  E.  82. 
54  L.  R.  A.  314;  O'Connor  v.  Brucker,  117  Ga".  451.  43  S.  E. 
731.  Nebraska:  Richards,  Adm'x,  v.  Connell.  45  Neb.  467.  63 
N.  W.  915;  City  of  Omaha  z:  Bowman.  Adm'x.  52  Neb.  293,  72 
N.  W.  316.  40  L.  R.  A.  531.  66  Am.  St.  Rep.  506.  California: 
Peters  v.  Bowman,  115  Cal.  345,  47  Pac.  113.  598.  56  Am.  St. 
Rep.  106.  Missouri:  Overholt  v.  Vieths,  93  Mo.  422.  6  S. 
W.  74,  3  Am.  St.  Rep.  557;  Barnev  v.  Railroad  Co.,  126  Mo. 
372.  28  S.  W.  1069,  26  L.  R.  A.  847;  Witte  v.  Stifel.  126  Mo. 
295.  28  S.  W.  891.  47  Am.  St.  Rep.  668;  Arnold  v.  City  of  St. 
Louis.  152  Mo.  17^,  S3  S.  W.  900.  48  L.  R.  A.  291,  7S  Am. 
St.  Rep.  447.  Kansas:  Railroad  Co.  v.  Bockoven.  Adm'r,  .^3 
Kan.  279.  36  Pac.  322.  Texas:  Dobbins  v.  M..  K.  &  T.  Ry.  Co, 
91  Tex.  60,  41  S.  W.  62,  38  L.  R,  A.  573,  66  Am.  St.  Rep.  8.W. 
Tennessee:  Stone  Co.  v.  Pngh,  115  Tenn.  688,  91  S.  W.  199. 
Washington:  Clark  v.  Northern  Pac.  Ry.  Co.,  29  Wash.  139, 
69  Pac.  636,  59  L.  R.  A.  508 ;  Curtis  r.  Tenino  Stone  Quarries. 
37  Wash.  355,  79  Pac.  955;  Harris  v.  Cowles.  38  Wash.  331,  80 
Pac.  537,  107  Am.  St.  Rep.  847. 

Tlie  principles  involved  have  been  carefully  considered  in  so 
many  cases  that  it  would  be  fruitless  as  well  as  presumptuous  to 
undertake  to  add  anything  to  the  discussion.- 

In  the  recent  case.  Friedman  z:  Snare  &  Triest  Co.,  71  N.  (. 
Law.  605,  61  Atl.  401.  70  L.  R.  A.  147,  108  Am.  St.  Rep.  764, 
where  the  court  denied  liability  for  injuries  to  a  little  0t\  be- 
tween four  and  five  years  of  age  who  had  been  injured  while 
playing  upon  some  iron  girders  that  fell  upon  her  while  playing 
upon  them  in  the  street,  where  they  had  been  placed  by  an  abut- 
ting nroperty  owner  for  .use  in  the  construction  of  a  buiklini^. 
the  English  cases  thai  are  cited  as  supporting  the  decision  in 
Railroad  Comnany  7'.  Stout,  supra,  are  reviewed.  .And  in  Rv?.''i'. 
Towar,  128  Mich.  463.  87  N.  W.  644,  .S'5  L.  R.  A.  310,  92  -Am. 
St.  Rep.  481,  many  of  the  cases,  both  English  and  American, 
are  examined,  and  the  doctrine  of  the  turntable  case.s  is  expressly 
disapproved.     In  that  case  the  defendant  owned  a  small  pump- 
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house,  located  upon  ground  owned  by  a  railroad  company.     In 
the  house    was    a   small,   overshot   water  wheel.     The   plaintiff, 
a  girl  about  12  or  13  years  of  age,  was  in  the  habit  of  passing 
this  pumphouse  on  the  way  to  school  with  her  brothers  and  sis- 
ters; going  across  lots  through  the  field,  because  it  was  nearer. 
For  some  time  previous  to  the  time  of  the  accident  a  hole  existed 
in  the  stone  wall  of  the  house  inclosing  the  wheel,  through  which 
children  went  to  play  on  the  wheel.     On  the  day  in  question  the 
brothers  of  plaintiff,  on  the  way  from  school,  crawled  through 
this  hole,  and,  mounting  the  wheel,  were  able  by  their  weight  to 
turn  th^  wheel  part  way  round  and  back.    A  younger  sister,  aged 
8  years,  got  caught  between  the  wheel  and  the  wheel  pit.     The 
plaintiff  heard  her  screams,  and  went  through  the  hole  to  her  suc- 
cor, and  aided  in  rescuing  her,  and  was  herself  injured.     In  the 
opinion.  Hooker,  J.,  after  reviewing  a  number  of  turntable  cases, 
says:    **Here  we  have  the  doctrine  of  the  turntable  cases  carried 
to  its  natural  and  logical  result.     We  have  only  to  add  that  every 
man  who  leaves  a  wheelbarrow,  or  a  lawn  mower,  or  a  spade 
upon  his  lawn;  a  rake,  with  its  sharp  teeth  pointing  upward, 
upon  the  ground  or  leaning  against  a  fence ;  a  bed  of  mortar  pre- 
pared for  use  in  his  new  house;  a  wagon  in  his  barnyard,  upon 
which  children  may  climb,  and   from  which  they  may  fall;  or 
who  turns  in  his  lot  a  kicking  horse,  or  a  cow  with  calf — does 
"o  at  the  risk  of  having  the  question  of  his  negligence  left  to 
a  sympathetic   jury.     How    far   does   the   rule  go?     Must   his 
bam   door,    and     the     usual     apertures     through     which     the 
accumulations     of  the  stables  are  thrown,  be  kept   locked  and 
fastened,  lest  12  year  old  boys  get  in  and  be  hurt  by  the  animals, 
or  by  climbing  into  the  haymow  and  falling  from  beams?     May 
a  man  keep  a  ladder,  or  a  grindstone,  or  a  scythe,  or  a  plough, 
or  a  reaper,   without   danger  of  being  called   upon   to   reward 
trespassing  children,  whose  parents  owe  and  may  be  presumed  to 
perform  the  duty  of  restraint?     Does  the  new  rule  go  still  fur- 
ther, and  make  it  necessary  for  a  man  to  fence  his  gravel  pit  or 
quarry?    And,  if  so.  will  an  ordinary  fence  do,  in  view  of  the 
iaiown  propensity  and  ability  of  boys  to  climb  fences?     Can  a 
man  nowadays   safely  own   a   small   lake  or  fish   pond?     And 
must  he  guard  ravines  and  precipices  upon  his  land?     Such  is 
the  evolution  of  the  law,  less  than  30  years  after  the  decision  of 
Railroad  Co.  z\  Stout,  when,  with  due  deference,  we  think  some 
of  the  courts  left  the  solid  ground  of  the  rule  that  trespassers 
cannot  recover   for  injuries  received,  and  du(^  merely  to  negli- 
Sjence  of  the  persons  trespassed  upon.''    Of  the  case  of  Powers  r'. 
Harlow.  53  Mich.  507,  19  N.  W.  257,  51  Am.  Rep.  154,  in  which 
the  opinion  is  by  Judge  Cooley,  and  whicli  is  quoted   from  at 
some  length  in  Union  Pac.  Ry.  Co.  v.  McDonald,  152  U.  S.  262, 
14  Sup.  Ct.  619,  38  L.  Ed.  434,  as  approving  the  turntable  doc- 
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trine,  lie  says:  ''Clearly  this  does  not  adopt  the  rule  of  Rail- 
road Co.  V.  Stout."  And  in  conclusion  he  says:  "That  a  land- 
owner is  under  no  obligation  to  use  care  to  protect  a  trespasser  is 
a  broad,  and  until  recently,  undisputed  rule,  without  exception; 
liability  for  injuries  sustained  by  such  being  limited  to  cases  of 
intentional  or  wanton  injuries.  The  rule,  with  this  limitation,  is 
sustained  to-day  by  the  great  weight  of  authority.  It  is  con- 
tended by  some  law  writers,  and  has  been  held  in  some  cases, 
that  an  exception  exists  in  favor  of  children  of  tender  years. 
The  varying  reasons  given  should  lead  us  to  doubt  the  solidity 
of  the  foundations  upon  which  these  cases  rest,  especially  when 
none  of  the  reasons  are  of  recognized  authority.  The  law  has 
never  before  denied  the  liability  of  children  for  trespass  because 
of  tender  years.  On  the  contrary,  it  was  intimated  in  Mangan  v. 
Atterton,  L.  R.  Exch.  239,  that  a  four  year  old  boy  was  a  tres- 
passer, under  the  circumstances  of  that  case ;  and  there  are  nu- 
merous cases  cited  in  this  opinion  where  liability  is  denied  upon 
that  and  no  other  ground.  TJje  assertion  that  the  weight  of  au- 
thority supports  the  plaintiff's  contention  in  this  case  seems  to  us 
incorrect.  It  may  be  true  that  in  cases  involving  turntables  a 
majority  of  the  cases,  which  are  necessarily  few,  have  followed 
the  case  of  Railroad  Co.  v.  Stout,  supra;  but  there  should  be  a 
legal  principle  underlying  the  rule  laid  down  in  that  case,  and 
that  principle  has  been  assiduously  sought  for  by  some  of  the 
courts,  without  success,  as  we  have  seen.  Others  have  asserted 
different  reasons  for  following  it.  One  gives  us  to  understand 
that  a  child  is  licensed  to  go  wherever  he  can  find  that  which 
attracts  him.  A  Texas  court  has  held  that  children  of  tender 
years  cannot  be  trespassers;  while  other  authorities  are  con- 
tent to  rest  their  approbation  of  and  adherence  to  tlie  alleged  rule 
upon  the  inhumanity  of  the  doctrine  that  a  landowner  must  not 
be  held  responsible  for  injuries  suffered  by  trespassing  chil- 
dren, when  by  ordinary  thought  fulness  and  care  he  could  have 
anticipated  and  prevented  it,  and  the  generic  term  'attractive 
nuisances'  is*  applied  to  the  great  variety  of  things  which  may 
naturally  be  expected  to  allure  young  children  upon  private  prem- 
ises. The  term  'attractive  nuisance/  as  applied,  is  a  new  one  in 
the  books,  and  the  plausible  application  of  the  well-known  prin- 
ciple that  one  must  so  occupy  his  own  as  not  to  do  harm  to  the 
rights  of  others  should  not  be  constructed  to  so  restrict  the  use  of 
private  lands  as  to  make  it  necessary  to  guard  and  protect  tres- 
passers. A  man's  home  has  always  been  considered  his  castle — a 
domain,  where,  secure  from  intrusion,  he  might  lawfully  do  as 
he  would,  so  long  as  he  did  not  interfere  with  the  legal  rights 
of  others.  It  has  be^n  his  duty  to  guard  those  licensed  to  enter, 
but  beyond  that  he  has  not  been  required  to  go.  In  our  anxiety 
to  prevent  personal  injuries,  we  should  not  go  so  far  as  to  over- 
turn private  rights." 
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In  Gillespie  z\  McGowan,  100  Pa.  144,  45  Am.  Rep.  365,  Pax- 
son,  J.,  says  that  the  principle  upon  which  it  is  sought  to  fasten 
liability  on  property  owners  would,  if  carried  to  its  logical  con- 
clusion, **charge  the  duty  of  protection  of  children  upon  every 
member  of  a  community  except  their  parents."  In  a  very  able 
article  on  the  liability  of  landowners  to  children  entering  with- 
out permission,  by  Judge  Jeremiah  Smith,  in  2  Harvard  Law 
Review,  349-372,  he  says:  "If  those  who  brought  the  child  into 
the  world  are  unable,  by  reason  of  poverty,  to  provide  him  a  play- 
ground, that  may  afford  an  argument  for  the  passage  of  a  statute 
imposing  that  duty  upon  the  municipality,  in  which  case  every 
landowner  would  have  to  contribute  his  proportion  of  the  ex- 
pense. But  this  is  quite  another  thing  from  assessing  upon  a 
5ingle  unfortunate  landowner  the  entire  damages  arising  from 
the  want  of  such  a  playground." 

In  some  of  the  cases  it  is  said  that  Lynch  ?'.  Nurdin,  1  Adol. 
&  El.  29,  has  been  overruled  or  at  least  disapproved:  but  in 
Union  Pac.  R.  Co.  z\  McDonald,  152  U.  S.  262,  14  Sup.  Ct.  619, 
38  L.  Ed.  434.  Mr.  Justice  Harlan  doubts  the  correctness  of  this 
statement,  and  refers  to  an  English  case  in  which  it  has  been 
approved,  and  we  may  add  that  since  then  it  has  been  followed 
in  Harrold  v.  Watney  (1898)  2  Q.  B.  320,  and  in  McDowall  z/. 
G.  \V.  Ry.  Co.  ( 1902)  1  K.  B.  618.  However,  we  do  not  con- 
sider the  case  of  Lynch  z^.  Nurdin  as  authority  for  the  decision 
in  Railroad  Co.  z\  Stout.  In  Lynch  v,  Nurdin  the  defendant 
left  his  horse  and  cart  unattended  in  a  public  street.  The  plain- 
tiff, a  child  seven  years  of  age,  got  upon  the  cart  in  play,  and 
another  child  led  the  horse  on,  and  the  plaintiff  was  thereby 
thrown  down  and  hurt.  The  plaintiff  recovered.  It  is  to  be 
observed  that  the  horse  and  cart  were  left  in  the  street.  It  was 
the  duty  of  defendant  to  use  care.  The  child  was  rightfully  in 
the  street,  and  the  fact  that  he  meddled  with  the  cart  was  not 
contributory  negligence  in  one  of  his  age,  and  it  is  not  properly 
a  case  of  trespass.  In  the  turntable  cases  there  is  neither  invita- 
tion nor  permission,  and  to  ground  them  on  cases  like  Townsend 
'*.  Wathen,  9  East,  277,  where  dogs  were  lured  to  their  death 
hy  tainted  meat,  or  like  Bird  z^.  Holbrook,  4  Bring.  628,  where 
a  spring  gun  was  set  to  shoot  trespassers,  is  to  lose  sight  of  the 
difference  between  negligence  and  intentional  wrongdoing.  The 
distinction  is  pointed  out  in  Pointing  ?'.  Noakes  (1894)  2  Q.  B. 
281,  where  the  defendant  was  held  not  liable  for  the  death  of 
plaintiff's  horse,  due  to  the  latter's  eating  from  a  yew  tree  that 
was  wholly  on  defendant's  land. 

In  Buch,2'.  Amory  Manufacturing  Co.,  69  N.  H.  2.57,  44  Atl. 
W),  76  Am.  St.  Rep.  163,  where  a  boy,  eight  years  of  age,  un- 
able to  speak  or  understand  English,  was  injured  by  machinery, 
in  a  very  able  opinion  Carpenter,  C.  J.,  says:  "Actionable  neg- 
ligence is  the  neglect  of  a  legal  duty."    The  defendants  are  not 
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liable  unless  they  owe  to  the  plaintiff  a  legal  duty  which  they 
neglected  to  perform.  With  purely  moral  obligations  the  law 
does  not  deal.  For  example,  llie  priest  and  Levite  who  passed 
by  on  the  other  side  were  not,  it  is  supposed,  liable  at  law  for 
the  continued  .suffering  of  the  man  who  fell  among  thieves  which 
they  might  and  morally  ought  to  have  prevented  or  relieved. 
Suppo.se  Is.,  standing  close  by  a  railroad,  sees  a  two  year  old 
babe  on  the  track  and  a  car  approaching.  He  can  easily  rescue 
the  child  with  entire  safety  to  himself,  and  the  instincts  of 
humanity  require  him  to  do  so.  If  he  does  not,  he  may,  perhaps, 
justly  be  styled  a  ruthless  savage  and  a  moral  monster;  but  he 
is  not  liable  in  damages  for  the  child's  injury,  or  indictable  under 
the  statute  for  its  death.  Pub.  St.  1901.  c.  278,  §  8.  'In  dealing 
with  cases  which  involve  injuries  to  children,  courts  *  *  • 
have  sometimes  strangely  confounded  legal  obligation  with  senti- 
ments that  are  independent  of  law.'  Indianapolis  v.  Emmehnan, 
108  Ind.  530,  9  N.  E.  155.  'It  is  important  to  bear  in  mind,  in 
actions  for  injuries  to  children,  a  very  simple  and  fundamental 
fact,  which  in  this  class  of  cases  is  sometimes  strangely  lost 
sight  of,  viz.,  that  no  action  arises  without  a  breach  of  duty.'  2 
Thomp.  Neg.  1183,  note  3.  'No  action  will  lie  against  a  spiteful 
man,  who,  seeing  another  running  into  danger,  merely  omits 
to  warn  him.  To  bring  the  case  within  the  category  of  action- 
able negligence  some  wrongful  act  must  be  shown,  or  a  breach 
of  some  positive  duty ;  otherwise,  a  man  who  allows  strangers 
to  roam  over  his  property  would  be  held  answerable  for  not 
protecting  them  against  any  <langer  they  might  encounter  whilst 
using  the  license.'  Gautret,  Adm'x,  v.  Egerton,  L.  R.  2  C.  P. 
371,  375,  What  duties  do  the  owners  owe  to  a  trespasser  upon 
their  premises?  They  may  eject  him,  using  such  force  and  such 
only  as  is  necessary  for  the  purpose.  They  are  bound  to  abstain 
from  any  other  or  further  intentional  or  negligent  acts  of  per- 
sonal violence;  bound  to  inflict  upon  him  by  means  of  their  owti 
active  intervention  no  injury  which  by  <lue  care  they  can  avoid. 
They  are  not  bound  to  warn  him  against  hidden  or  secret  dangers 
arising  from  the  condition  of  the  premises  (Redigan  v.  Rail- 
road, 155  Mass.  44,  47.  48,  28  N.  El  1133,  14  L.  R.  A.  276,  31 
Am.  St.  Rep.  520),  or  to  protect  him  against  any  injury  that 
may  arise  from  his  own  acts  or  those  of  other  persons.  In  short, 
if  they  do  nothing,  let  him  entirely  alone,  in  no  manner  interfere 
with  him,  he  can  have  no  cause  of  action  against  them  for  any 
injury  that  he' may  receive.  On  the  contrary,  he  is  liable  to  them 
for  any.  damage  that  he  by  his  unlawful  metldling  may  cause 
them  or  their  property.  What  greater  or  other  legal  obligation 
was  cast  upon  these  defendants  by  the  circumstance  that  the 
plaintiff  was,  as  is  assumed,  an  irresponsible  infant?  If  land- 
owners are  not  bound  lo  warn  an  adult  trespasser  of  hidden 
dangers — dangers   which  he  by  ordinary  care  cannot  discover. 
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and  therefore  cannot  avoid — on  what  ground  can  it  be  claimed 
that  they  must  warn  an  infant  of  open  and  visible  dangers  which 
he  is  unable  to  appreciate  ?  No  legal  distinction  is  perceived  be- 
tween the  duties  of  the  owners  in  one  case  and  the  other.  The 
situation  of  the  adult  in  front  of  secret  dangers  which  by  no 
degree  of  care  he  can  discover,  and  that  of  the  infant  incapable 
oi  comprehending  danger,  is  in  a  legal  aspect  exactly  the  same. 
There  is  no  apparent  reason  for  holding  that  any  greater  or  other 
(liity  rests  upon  the  owners  in  one  case  than  in  the  other.  There 
is  a  wide  difference — a  broad  gulf — ^both  in  reason  and  in  law, 
between  causing  and  preventing  an  injury;  between  doing  by 
negligence  or  otherwise  a  wrong  to  one's  neighbor,  and  prevent- 
ing him  from  injuring  himself;  between  protecting  him  against 
injury  by  another  and  guarding  him  from  injury  that  may  accrue 
to  him  from  the  condition  of  the  premises  which  he  has  unlaw- 
fully invaded.  The  duty  to  do  no  wrong  is  a  legal  duty.  The 
duty  to  protect  against  wrong  is,  generally  speaking,  and  ex- 
cepting certain  intimate  relations  in  the  nature  of  a  trust,  a  moral 
obligation  only,  not  recognized  or  enforced  by  law.  Is  a  spec- 
tator liable  if  he  sees  an  intelligent  man  or  an  unintelligent  in- 
fant running  into  danger  and  does  not  warn  or  forcibly  restrain 
him?  What  difference  does  it  make  whether  the  danger  is  on 
another's  land,  or  upon  his  own,  in  case  the  man  or  infant  is 
not  there  by  his  express  or  implied  invitation?  If  A.  sees  an 
eight  year  old  boy  beginning  to  climb  into  his  garden  oyer  a  wall 
?;tuck  with  spikes,  and  does  not  warn  him  or  drive  him  ofT,  is 
he  liable  in  damages  if  the  boy  meets  with  injury  from  the 
spikes?  Degg,  Adm'x,  v.  Railway  Co.,  1  H.  &  N.  773,  777,  I 
see  my  neighbor's  two  year  old  babe  in  dangerous  proximity  to 
the  machinery  of  his  windmill  in  his  yard,  and  easily  might,  but 
do  not,  rescue  him.  I  am  not  liable  in  damages  to  the  child  for 
his  injuries,  nor,  if  the  child  is  killed,  punishable  for  manslaughter 
by  the  common  law  or  under  the  statute  (Pub.  St.  1901,  c.  278, 
§  8),  because  the  child  and  I  are  strangers,  and  I  am  under  no 
legal  duty  to  protect  him.  Now,  suppose  I  see  the  same  child 
trespassing  in  my  owm  yard  and  meddling  in  like  manner  with 
the  dangerous'  machinery  of  my  own  windmill ;  what  additional 
obligation  is  cast  upon  me  by  reason  of  the  child's  trespass  ?  The 
mere  fact  that  the  child  is  unable  to  take  care  of  himself  does 
not  impose  on  me  t.he  legal  duty  of  protecting  him  in  one  case 
more  than  in  the  other.  Upon  what  principle  of  law  can  an 
infant  by  coming  unlawfully  upon  my  premises  impose  upon  me 
the  legal  duty  of  a  guardian?  None  has  been  suggested,  and 
we  know  of  none." 

The  real  reason  for  implying  invitation,  or  declaring  a  turn- 
table to  be  a  lure,  is  to  escape  the  imputation  of  making  the  law, 
rather  than  declaring  it.  Railroad  companies  do  lock  their 
switches,  because  unlocked  they  endanger  the  property  of  the 
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company  and  the  lives  of  its  passengers ;  but.  assuming  that  there 
is  no  reason  why  a  switch  should  be  kept  locked  for  safety  when 
not  in  use,  and  a  turntable  should  be  left  unlocked  when  not  in 
use,  endangering  the  lives  of  little  children,  excepting  that  in 
the  one  case  there  is  a  pecuniary  liability  and  in  the  other  not, 
that  does  not  vest  the  courts  with  the  legislative  function  to  im- 
pose the  duty  upon  railroad  companies.  It  is  much  better  that 
the  duty  should  be  prescribed  by  the  Legislature  rather  than  be 
declared  by  the  courts,  for  then  it  may  be  known  in  advance 
of  liability,  and  the  courts  will  be  saved  the  expense  and  diffi- 
culty of  explaining  to  disappointed  litigants,  in  cases  based  upon 
a  different  state  of  facts  but  logically  requiring  the  same  result, 
why  they  are  mistaken.  Thus,  in  Ryan  v.  Towar,  128  Mich.  463, 
87  N.  W.  644,  55  L.  R.  A.  310,  92  Am.  St.  Rep.  481,  the  cases 
are  cited  in  which  it  is  held  that  a  railroad  company  does  not 
'owe  to  children  the  duty  to  see  that  they  do  not  jump  upon  its 
cars,  or  to  keep  its  cars  in  good  repair,  or  the  doors  shut,  or  to 
guard  them  so  that  children  cannot  be  injured  by  loosening  the 
brakes,  or  not  to  leave  a  hand  car  near  the  track,  to  keep  a  look- 
out for  them  when  trespassing.  To  which  may  be  added  Dicken 
V.  Coal  Co.,  41  W.  Va.  511,  23  S.  E.  582,  in  which,  a  recovery 
was  denied  for  the  injury  of  a  little  child,  crippled  by  a  car  while 
on  a  tramroad  of  a  salt  company ;  Clark,  AdmV,  v.  Manchester, 
62  N.  H.  577,  where  a  child  of  four  years  was  drowned  in  a 
reservoir  that  had  once  been  used  by  the  city,  but  had  been  aban- 
doned, the  fence  removed,  though  a  portion  of  it  yet  had  water 
in  it,  and  there  was  a  field  nearby  where  ball  playing  and  other 
games  went  on  and  children  were  accustomed  to  play,  the  child, 
while  passing  along  a  path  at  the  reservoir,  fell  into  it;  Grind- 
ley,  Jr.,  Adm'r,  z/.  McKechnie,  163  Ma^ss.  494,  50  N.  E.  764, 
where  a  child  went  through  an  opening  in  a  fence,  along  a  path, 
and  fell  into  a  sewer  owned  by  the  city ;  Gray,  AdmV,  v.  Railway 
Co.,  159  Mass.  238,  34  N.  E.  186,  21  L.  R.  A.  448,  38  Am.  St.  Rep. 
415,  where  liability  was  denied  to  a  boy  10  years  old,  who  went  on 
a  car  unlawfully  standing  in  a  street  and  was  injured  by  a  re- 
coiling brake  not  properly  fastened;  Talty,  Adm'r,  v.  City  of 
Atlantic,  92  Iowa,  135,  60  N.  W.  516,  where  a  child  was  injured 
while  digging  sand,  a  bank  caving  in  upon  him ;  Ratte  v.  Dawson, 
50  Minn.  450,  52  N.  W.  965,  where  a  child  of  three  years,  play- 
ing in  a  pit  in  an  unguarded  vacant  lot,  was  killed  by  the  caving 
of  the  bank,  and  in  this  case  children  were  attracted  by  the  bank 
and  were  accustomed  to  play  there;  Barney  v.  Railroad  Co.,  126 
Mo.  372,  28  S.  W.  1069,  26  L.  R.  A.  847,  where  children  went 
to  play  in  an  un fenced  railroad  yard,  and  one  of  them,  six  years 
of  age,  was  injured  in  jumping  on  a  train;  Vanderbeck  v. 
Hendry,  34  N.  J.  Law,  467,  where  defendant  owned  a  lumber 
yard  iri  a  populous  part  of  the  city,  frequented  by  children,  and 
a  child  was  injured  by  the  falling  of  a  pile  of  lumber  not  in  a 
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safe  condition;  Clark  v.  City  of  Richmond,  83  Va.  355,  5  S.  E. 
369,  5  Am.  St.  Rep.  281,  where  a  child  six  years  of  age  walked 
on  a  wall  along  the  street  and  fell  into  a  pit;  Uthermohlen  v. 
Brow's  Run  Co.,  50  W.  Va.  457,  40  S.  E.  410,  55  L.  R.  A.  911, 
88  Am.  St.  Rep.  884,  where  a  boy  seven  years  of  age  trespassed 
upon  the  property  of  a  coal  company  and  was  injured  by  a  pulley 
and  cable  used  by  the  company  to  haul  cars  from  its  mines  to 
the  tipple;  Harbina  v.  Twin  City  General  Electric  Co.  (Mich.) 
113  N.  W.  586,  where  a  little  girl  nine  years  of  age,  while  cross- 
ing the  uninclosed  lands  of  the  defendant,  fell  into  a  ditch  filled 
with  hot  water. 

But  it  is  said  that  the  case  of  Harriman  v.  Railroad  Co.,  45 
Ohio  St.  11,  12  N.  E.  451,  4  Am.  St.  Rep.  507,  applies  the  doc- 
trine of  the  turntable  cases,  and  that  ever  since,  for  20  years, 
the  decision  in  that  case  has  been  considered  by  the  profession 
as  committing  this  court  to  that  doctrine.     If  true,  that  would 
not  make  the  doctrine  a  rule  of  property,  but  would  entitle  the 
case  only  to  the  same  consideration  that  is  given  any  other  con- 
sidered judgment  of  the  court.     The  decision  in  that  case  did 
not  require  the  application ^of  the  doctrine  of  the  turntable  cases, 
but  rests  upon  long-settled  principles  of  law.    There,  some  boys, 
walking  along  the  tracks  of  a  railroad,   found  an   unexploded 
torpedo,  and,  when  trying  to  open  it,  in  ignorance  of  its  dan- 
gerous character,  it  exploded  and  seriously  injured  one  of  their 
number.    This  case  was  disposed  of  on  a  demurrer  to  the  peti- 
tion.   The  boys  were  held  to  be  licensees,  and  being  licensees, 
it  was  the  duty  of  the  company  to  warn  them  of  the  hidden  peril, 
or  to  use  care  that  they  were  not  injured  thereby.    In  the  opinion 
(31)  Williams,   J.,   says:     /*Hence,  where  a  railroad  company 
has  for  a  long  time  permitted  the  public,  including  children,  to 
travel  and  pass  habitually  over  its  road,  at  a  given  point,  without 
objection  or  hindrance,  it  should,  in  the  operation  of  its  trains 
and  management  of  its  road,  so  long  as  it  acquiesces  in  such  use, 
be  held  to  anticipate  the  continuance  thereof,  and  is  bound  to 
exercise  care  accordingly,  having  due  regard  to  such  probable 
use,  and  proportioned  to  the  probable  danger  to  persons  so  using 
its  road;  and  it  is  negligence  for  the  servants  of  such  company 
to  knowingly  interpose  any  new  danger  without  reasonable  pre- 
caution against  injury  therefrom."     In  the  present  case,  unlike 
Harriman  v.  Railroad  Company,  the  facts  do  not  make  a  case, 
if  not  of  implied  invitation,  at  least  one  in  which  the  defendant 
may  be  said  to  be  estopped  to  deny  permission.    Assuming,  then, 
but  not  deciding,  that  the  plaintiff  was  a  licensee,  the  turntable 
was  not  a  hidden  peril  or  trap,  as  those  terms  are  understood  in 
law.    The  turntable  was  not  visible  from  the  streets,  and  the 
boys  were  not  by  it  attracted  or  lured  onto  the  railroad  com- 
pany's property,  and  the  company  legally  is  no  more  responsible 

for  the  injuries  received  by  the  boy  in  meddling  with  the  turn- 
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table  than  it  would  have  been  had  they  been  sustained  by  him 
i:i  meddling  with  any  other  of  its  appliances. 

In  the  case  of  Harriman  v.  Railroad  Company,  it  was  not 
necessary  to  a  determination  of  the  questions  presented  to  de- 
termine whether  the  boy  was  on  the  railroad  company's  property 
by  implied  invitation,  or  by  license.  It  may  be,  as  intimated  in 
the  opinion,  that  the  conduct  of  the  company  estopped  it  to  deny 
liability  or  to  assert  that  the  boy  was  a  trespasser;  but  it  was 
not  necessary  to  go  further,  for  in  either  case  it  was  the  duty 
of  the  company  not  to  interpose  a  trap  or  pitfall,  or  a  new  dan- 
ger, without  notice  or  the  exercise  of  due  care.  Upon  this 
ground  the  judgment  in  that  case  may  be  vindicated,  but  we  are 
not  satisfied  that  what  is  there  said  upon  the  subject  of  invitation 
and  license  can  be. 

In  Sturgis  v.  Railway  Co.,  72  Mich.  619,  40  N.  W.  914,  Camp-  . 
bell.  J.,  says:  "It  is  impracticable  to  keep  off  trespassers  from 
an  open  track,  and  all  who  go  upon  it  do  so  at  their  own  risk  of 
such  dangers  as  are  incident  directly  to  such  use."  And  in  Har- 
greaves  v.  Deacon,  Adm'r,  25  Mich.  1,  a  case  in  which  a  boy 
was  drowned  in  an  uncovered  cistern  on  private  premises,  he 
says:  "Cases  are  quite  numerous  in  which  the  same  questions 
have  arisen  in  this  case,  and  we  have  found  none  which  hold 
that  an  accident  from  negligence  on  private  premises,  can  be 
made  the  ground  of  damages  unless  the  party  injured  has  been 
induced  to  come  by  personal  invitation,  or  by  employment  which 
brings  him  there,  or  by  resorting  there  as  to  a  place  of  business 
or  of  general  resort  held  out  as  open  to  customers  or  others  whose 
lawful  occasions  may  lead  them  to  visit  there.  We  have  found 
no  support  for  any  rule  which  would  protect  those  who  go  where 
they  are  not  invited,  but  merely  with  express  or  tacit  permission. 
from  curiosity  or  motives  of  private  convenience,  in  no  way  con- 
nected with  business  or  other  relations  with  the  occupant."  .^nd 
in  Ryan  v.  Towar.  128  Mich.  463.  87  N.  W.  644,  55  L.  R.  A. 
310.  92  Am.  St.  Rep.  481.  it  is  expressly  ruled  that:  "An  invi- 
tation or  a  license  to  cross  the  premises  of  another  cannot  be 
predicated  on  the  mere  fact  that  no  steps  have  been  taken  to 
interfere  with  such  practice;"  and  that:  "There  is  no  difference 
between  children  and  adults  as  to  the  circumstances  that  will 
warrant  the  inference  of  an  invitation  or  a  license  to  enter  upon 
another's  premises." 

In  Turess  r.  N.  Y.  S.  &  W.  R*.  R.  Co.,  61  N.  J.  Uw,  314.  40 
Atl.  614,  Magie,  C.  J.,  says:  "Invitation  which  creates  such  a 
relation  may  be  express,  as  when  the  owner  or  occupier  of  land, 
by  words,  invites  another  to  come  on  it  or  make  use  of  it  or 
something  thereon;  or  it  may  be  implied,  as  when  such  owner  or 
occupier,  by  acts  or  conduct,  leads  another  to  believe  that  the 
land  or  something  thereon  was  intended  to  be  used  as  he  uses 
them,  and  that  such  use  is  not  only  acquiesced  in  by  the  owner 
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or  occupier,  but  is  in  accordance  with  the  intention  or  design  for 
which  the  way  or  place  or  thing  was  adapted  and  prepared  or 
allowed  to  be  used.  This  definition,  originally  given  in  Sweeny 
7'.  Old  Colony  &  Newport  R.  R.  Co.,  10  Allen,  368,  87  Am.  Dec. 
644,  was  approved  and  adopted  by  our  court  of  errors.  Phillips 
r.  Library  Co.,  55  N.  J.  Law,  307,  27  Atl.  478.  It  will  be  ob- 
served that  in  the  case  of  an  implied  invitation  the  relation  \§ 
imposed  upon  the  owner  or  occupier  of  land  only  when  he  has 
done  something  which  justifies  one  who  enters  upon  the  land  and 
makes  use  of  it  or  something  upon  it  in  believing  that  he  intended 
such  use  to  be  made ;  and  he  who  makes  such  use  can  claim  the  re- 
lation only  when  he  is  justified  by  the  acts  or  conduct  of  the  owner 
or  occupier  in  believing  that  such  use  was  intended.  And  entry 
and  use  by  such  invitation  are  thus  distinguished  from  entry  and 
use  by  mere  permission." 

And  in  D.  L:  &  W.  R.  R.  Co.  v.  Reich,  61  N.  J.  Law,  635,  40 
Atl.  682,  41  L.  R.  A.  831,  68  Am.  St.  Rep.  727,  in  the  Court  of 
Errors  and  Appeals,  Gummere,  J.,  says:  "The  viciousness  of 
the  reasoning  which  fixes  liability  upon  the  landowner  because 
the  child  is  attracted,  lies  in  the  assumption  that  what  operates 
as  a  temptation  to  a  person  of  immature  mind,  is,  in  effect,  an 
invitation.  Such  an  assumption  is  not  warranted.  As  was  said 
bv  Mr.  Justice  Holmes,  in  Holbrook  v.  Aldrich,  168  Mass.  16,  46 
X.  E.  115;  36  L.  R.  A.  493,  60  Am.  St.  Rep.  364,  'temptation 
is  not  always  invitation.  As  the  common  law  is  understood  by 
the  most  competent  authorities,  it  does  not  excuse  a  trespass 
because  there  is  a  temptation  to  commit  it,  or  hold  property  own- 
ers bound  to  contemplate  the  infraction  of  property  rights  because 
the  temptation  to  untrained  minds  to  infringe  them  might  have 
been  foreseen.'  " 

Swarts  V.  Akron  Water  Works  Company :  This  case  owes  its 
existence  to  the  doctrine  of  the  turntable  cases,  and  might  be 
disposed  of  without  further  con.^ideration  upon  the  ruling  in  the 
preceding  case ;  but,  since  it  is  illustrative  of  the  consequences  of 
adopting  the  turntable  doctrine,  it  may  excuse  an  extension  of 
this  already  too  lengthy  opinion.  Counsel  for  plaintiflF  say :  "A 
great  deal  was  said  in  the  argument  below,  and  doubtless  will 
be  said  here,  in  regard  to  the  so-called  'turntable  cases.'  The 
insistence  that  the  doctrine  of  that  so-called  class  of  cases  shall 
not  be  extended  has  at  Tast  reached  the  point  of  demanding  that 
a  real  turntable  shall  be  shown  in  any  case  as  the  best  and  only 
evidence  that  the  principle  is  to  be  applied.  We  are  contending, 
not  for  a  name,  but  for  a  principle.  We  cannot  produce  at  the 
bar  a  turntable;  but  if  the  evidence  in  this  record  tends  to  show 
that  the  defendant  maintained  an  'attractive  danger,'  a  cor- 
responding obligation  arose  to  reasonably  safeguard  it  against  the 
consequences  to  be  apprehended  from  it  to  children  who  might 
be  attracted  by  and  to  it.    The  doctrine  thus  allowed  and  recog- 
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nized  by  this  court  as  applicable  in  a  proper  case  we  expect  will 
be  adhered  to  in  any  case  falling  within  the  principle,  whether 
the  instrument  of  danger  be  a  Inrntable  or  a  reservoir  of  water, " 
And  again :  "It  must  be  confessed  here  that  the  case  from  which 
the  above  quotation  is  made  is  a  'turntable'  case,  and  that  we  are 
unable  to  make  profert  of  a  turntable  in  open  court;  nor  can  we 
■produce  a  torpedo  to  make  our  position  square  with  Harriman 
I'.  Railroad  Co. ;  but  our  controversy  is  careless  of  names,  and 
deals  wilh  principle  alone.  The  particular  principle  for  which 
we  are  quarreling — and  we  veulure  to  restate  it  at  the  risk  of 
being  thought  tedious,  rather  tnan  leave  any  room  foj-  doubt  as 
to  where  we  stand — is  this:  'Where  the  owner  of  dangerous 
premises  knows  or  should  know  that  children  so  young  as  to  be 
ignorant  of  the  danger  will  resort  to  such  premises,  he  is  bound 
to  take  alt  reasonable  precautions  to  keep  them  from  the  premises, 
or  (o  protect  them  from  the  dangerous  condition  of  the  premises.' 
and  this  equally  whether  the  danger  lurks  in  a  machine  or  invites 
approach  to  a  body  of  water :  and  that  the  question  of  whether 
the  duty  thus  cast  upon  the  owner  has  been  discharged  is  one  of 
fact  in  this  case." 

In  the  very  able  article  in  2  Harvard  Law  Review.  349,  434, 
Judge  Jeremiah  Smith  reviews  all  of  the  cases,  and  reaches  the 
conclusion  that  the  doctrine  of  the  turntable  cases  is  not  sound. 
He  regards  the  opinion  in  KelTe  v.  Milwaukee,  etc.,  Ry.  Co.,  21 
Minn.  207,  18  Am.  Rep.  393,  as  the  ablest  in  support  of  that  doc- 
trine, and  it  may  be,  therefore,  interesting  to  note,  that  in  the 
subsequent  case,  Stendai  v.  Bovd.  73  Minn.  53,  75  N.  W.  735, 
42  L.  R.  A.  288.  72  Am.  St.  597,  that  courl,*J)y  its  Chief  Justice, 
in  a  case  where  liability  is  denied  for  the  drowning  of  a  little 
boy  in  a  dangerous  excavation  filled  with  water  on  a  city  lot, 
s4ys:  "The  doctrine  of  the  turntable  cases  is  an  exception  to  the 
rule  of.  nonliability  of  a  landowner  for  accidents  from  visible 
causes  to  trespassers  on  his  premises.  If  the  exception  is  to  be 
extended  to  this  case,  then  the  rule  of  nonliability  as  to  trespassers 
must  be  abrogated  as  to  children,  and  every  owner  of  property 
must  at  his  peril  make  his  premises  child  proof.  If  the  owner 
must  guard  an  artificial  pond  on  his  premises,  so  as  to  prevent 
injury  to  children  who  may  be  attracted  to  it,  he  must,  on  the 
same  principle,  guard  a  natural  pond;  and,  if  the  latter,  why  not 
a  brook  or  creek,  for  all  water  is  equally  alluring  to  children? 
If  he  must  fence  in  his  stone  quarry  after  it  fills  with  water,  so 
that  children  cannot  reach  it — a  well-nigh  impossible  task — why 
should  he  not  be  required  to  do  it  before,  for  a  stone  quarry,  with 
its  steep  and  irregular  sides,  might  well  be  an  attractive  and  dan- 
gerous place  to  children  ?  It  would  seem  that  there  is  no  middle 
ground,  and  that  the  doctrine  of  the  turntable  cases  ought  to  be 
limited  to  cases  of  attractive  and  dangerous  machinery."  And 
in  conclusion  he  says;    "Upon  the  undisputed  facts  in  this  case, 
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we  hold  that  plaintiff  cannot  recover,  for  the  reason  and  upon 
the  ground  that  a  landowner  is  not  bound  to  fence  or  otherwise 
guard  an  open  excavation  or  pond,  natural  or  artificial,  on  his 
land,  so  as  to  prevent  injury  to  children  coming  thereon  without 
right  or  invitation,   express  or   implied,  although  they  are  in- 
duced so  to  do  by  the  alluring  attractiveness  of  such  excavation 
or  pond."    In  Erickson  z'.  Great  Northern  Ry.  Co.,  82  Minn.  60, 
84  N.  W.  462,  51  L.  R.  A.  645,  83  Am.  St.  Rep.  410,  liability 
was  denied  in  a  case  where  a  child  four  years  of  age  was  at- 
tracted by  a  fire  on  the  un fenced  right  of  way  of  the  railway  com- 
pany near  the  public  streets,  and  while  playing  about  the 'fire  was 
burned  so  that  she  died.     Start,  C.  J.,  in  that  c?Lse,  says:    "The 
manifest  trend  of  all  the  decisions  of  this  court  is  to  limit  its 
application  to  attractive  and  dangerous  machinery,  and  to  other 
similar  cases  where  the  danger  is  latent.     We  are  not  prepared 
to  say  that  cases  may  not  arise  outside  of  this  classification  to 
which  the  doctrine  ought  to  be  extended ;  but  we  do  hold  that  as 
a  general  rule  the  doctrine  of  the  turntable  cases  must  be  limited 
to  cases  of  attractive  and  dangerous  machinery,  and  to  other  sim- 
ilar cases  where  the  danger  is  latent.    This  rule  may  not  be  strictly 
Ic^cal,  but  it  is  a  necessary  one,  unless  landowners  are  to  be  made 
insurers  of  the  safety  of  children-  when  trespassing  upon  their 
premises."    In  Mattson  v.  Minnesota,  etc.,  R.  R.  Co.,  95  Minn. 
477,  104  N.  W.  443,  70  L.  R.  A.  503,  111  Am.  St.  Rep.  483,  the 
doctrine  was  extended  to  a  case  in  which  the  defendant  had  left 
exposed  and  unguarded  on  its  premises  a  large  quantity  of  dyna- 
mite which  was  found  by  the  plaintiff's  children,  and  in  an  ex- 
plosion of  which  one  of  them  was  killed  and  the  other  perma- 
nently injured.    In  Moran  v.  Pullman  Palace  Car  Co.,  134  Mo. 
641,  36  S.  W.  659,  33  L.  R.  A.  755,  56  Am.  St.  Rep.  543,  lia- 
bility is  denied  for  the  death  by  drowning  of  a  boy  nine  years  of 
age  in  a  pond  which  was  created  by  excavations  in  quarrying  rock. 
Liability  is  also  denied  in  Overhott  v.  Vieths,  93  Mo.  422,  6  S. 
\V.  74,  3  Am.  St.  Rep.  557,  where  a  boy  eight  years  of  age  was 
drowned  in  a  pond  on  a  lot  in  the  city  of  St.  Louis.     In  Peters 
V.  Bowman,  115  Cal.  345,  47  Pac.  113,  598;  56  Am.  St.  Rep.  106, 
liability  is  denied  for  the  drowning  of  a  boy  eleven  years  of  age, 
in  a  pond  on  a  city  lot.    In  Richards,  Adm'x,  v,  Connell,  45  Neb. 
467,  63  N.  W.  915,  liability  is  denied  in  the  case  of  the  drowning 
of  an  infant  child  in  a  pond  on  land  iji  the  vicinity  of  a  public 
school.    In  Hargreaves  v.  Deacon,  25  Mich.  1,  where  a  child  fell 
into  an  uncovered  cistern,  and  was  drowned,  liability  was  denied. 
In  Klix,  AdmV,  r.  Nieman,  68  Wis.  271,  32  N.  W.  223,  60  Am. 
Rep.  854,  liability  is  denied  in  a  case  where  a  child  nine  years  of 
age  was  drowned  in  an  unfenced  pond  on  a  lot  in  the  city  of 
Mflwaukee.    In  Gillespie  v.  McGowan,  100  Pa.  144,  45  Am.  Rep. 
^5,  liability  was  denied  in  a  case  where  a  child  eight  years  of 
age  fell  into  an  abandoned  and  unguarded  cistern  or  well.    And 
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in  Ritz  V.  City  of  Wheeling,  45  W.  Va.  262,  31  S.  E.  993.  43 
L.  R.  A.  148,  liability  was  denied  in  a  case  where  a  child  less  than 
five  years  of  age  was  drowned  in  a  reservoir  maintained  by  the 
city  to  furnish  water  for  public  use.  In  the  opinion,  Brannon, 
C.  J.,  says;  "There  can  be  no  negligence  charged  upon  a  person, 
unless  he  rests  under  a  duty  to  the  person  complaining  of  damage 
at  his  hands;  for  if  there  is  no  duty  violated,  though  there  may 
be  grave  damage  befalling  the  complaining  party,  he  has  no 
ground  of  action.  It  is  a  case  denominated  in  law  as  'damnum 
absque  injuria' — damage  done,  but  without  violation  of  a  right  in 
the  injured  party — a  misfortune  unaccompanied  by  a  breach  of 
duty  by  the  party  inflicting  the  injury.  Sherm  &  R.  Neg.  | 
8.  The  reservoir  and  the  land  containing  it  were  the  private 
property  of  the  city,  used,  not  as  a  park  or  place  of  public  resort 
or  common,  but  only  for  reservoir  purposes.  The  child  was  a 
trespasser,  if  you  can  say  a  child  can  be  a  trespasser.  It  was  a 
trespasser  in  legal  sense;  that  is,  it  was  on  this  property  without 
right.  The  city  was  not  bound  to  watch  it.  It  could  not  be  liable 
to  it  only  for  willful  or  wanton  injury." 

In  this  court,  in  Ann  Arbor  Railroad  Co.  z'.  Kinz.  68  Ohio 
St.  210,  67  N.  E.  479,  the  company  owned  an  unfenced  common 
in  the  city  of  Toledo.  The  plaintiff,  a  boy  eleven  years  of  age. 
was  attracted  to  the  common  by  a  game  Of  ball,  an<l  while  ihere 
engaged  with  some  other  boys  in  playing  about  a  bank  ten  feet  in 
height,  he  was  injured  by  the  falling  of  the  bank,  and  it  was  held 
that  the  railroad  company  was  not  liable.  In  L.  S.  &  M.  S.  Ry. 
Co.  V.  Liidtke,  69  Ohio  St.  384,  69  N.  E.  653.  liability  was  denied 
where  a  boy.  six  years  of  age.  strayed  onto  the  right  of  way  of 
the  railroad  company  in  the  city  of  Sandusky,  and  was  injured 
by  a  passing  train,  by  which  he  was  attracted,  and  when  trying  to 
touch  a  passing  car.  It  was  held  that  the  company  was  not  liable. 
In  C.  H.  &  D.  Ry.  Co.  v.  Aller;  64  Ohio  St.  183.  60  N.  E.  205. 
footmen,  with  ihe  knowledge  of  the  company,  used  its  station  plat- 
form and  tracks  as  a  route  to  the  village,  and  the  plaintiff  intend- 
ing so  to  use  the  platform  and  tracks  set  out  for  the  village  about 
a  half  mile  distant,  but  he  did  not.  as  was  the  custom,  leave  the 
platform  before  reaching  the  end  of  it  and  walk  along  the  track. 
but  continued  along  the  platform,  and  in  the  dark  stepped  off  the 
end  of  it  and  was  injured.  It  was  held  that  he  was  not  invited  by 
the  company  to  use  its  premises,  but  that  its  use  was  merely  per- 
missive and  that  he  assumed  the  risk.  In  Pittsburg.  Et.  Wavne  & 
Chicago  Ry.  Co.  -.:  Bingham.  Adm'x.  29  Ohio  St.  364.  it  is'held: 
"A  railroad  company  is  not  liable  for  an  injurv  to  a  person  re- 
sulting from  its  failure  to  exercise  ordinary  skill  and  care  in  the 
erection  or  maintenance  of  its  station  house,  where,  at  Ihe  time 
of  receiving  the  injury,  such  person  was  at  such  station  house  by 
mere  permission  and  suflferance,  and  not  for  the  purpose  of  trans- 
acting any  business  with  the  company  or  its  agents,  or  on  any 
business  connected  with  the  operation  of  the  road." 
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We  may  very  appropriately  conclude  in  the  words  of  Allen,  J., 
in  Clark.  AdmV,  v.  Manchester,  62  N.  H.  577:  **The  excavation 
for  a  reservoir  was  not  made  and  filled  with  water  for  a  trap,  but 
for  a  lawful  use  by  the  defendants  on  their  own  land.  The  aver- 
ment of  license  and  invitation  to  the  child  to  go  there  is  one  of  ar- 
gument by  inference  from  the  facts  stated,  and  the  facts  positively 
averred  do  not  warrant  and  support  the  inference.  The  fact  that 
children  went  to  the  reservoir  pit  from  curiosity  or  for  pleasure, 
without  objection  of  the  defendants,  was  not  an  invitation  or 
license  to  go  there.  The  child  was  not  upon  the  land  by  invita- 
tion, nor  under  circumstances  which  made  it  the  duty  of  the  de- 
fendants to  protect  him.  He  was  there  to  gratify  his  curiosity, 
or  for  mere  pleasure,  and  the  defendants  owed  him  no  special 
duty.  It  was  not  a  case  of  setting  a  trap  for  the  children,  nor 
one  of  wantonly  and  knowingly  leading  them  into  danger  and  this 
one  into  destruction.  It  was  the  ordinary  case  of  a  landowner 
managing,  within  the  bounds  of  his  own  land,  his  own  property,  in 
his  own  way,  for  his  own  use  and  benefit ;  and,  though  in  doing 
this,  he  might  find  occasion  to  construct  reservoirs,  provide  fish 
ponds,  plant  and  cultivate  fruit  trees,  erect  and  maintain  useful 
structures,  instruments,  and  machinery,  all  of  which  are  alluring, 
attractive,  and  dangerous  to  children,  yet  it  could  not  be  claimed 
that  he  must  constantly  guard  these  things  against  the  approach  of 
persons  coming  without  license  or  invitation,  or  suffer  in  damages 
for  any  injury  they  might  receive.  The  rule  that  the  owner  of 
land  may  manage  it  in  his  own  way  for  his  own  benefit,  and  owes 
no  duty  to  those  who  come  upon  it  for  no  business  purpose,  but 
without  license  express  or  implied,  is  too  well  established  to  need 
further  comment,  or  to  warrant  a  departure  from  it." 

In  the  case  of  Railroad  Company  v,  Harvey,  the  judgments  of 
the  circuit  court  and  of  the  court  of  common  pleas  are  reversed, 
and  the  petition  is  dismissed ;  and  in  the  case  of  S  warts  v.  Akron 
Water  Works  Company,  the  judgment  of  the  circuit  court  is 
affirmed. 

Judgment  in  Wheeling  &  L.  E.  R.  Co.  v.  Harvey  reversed. 

Judgment  in  Swarts  v,  Akron  Water  Works  Co.  affirmed. 

Shauck,  C.  J.,  and  Crew  and  Davis,  JJ.,  concur  in  judgment 
of  reversal. 

Shauck,  C.  J.,  and  Price,  CrEw/Sp^ar,  and  Davis,  JJ.,  concur 
in  judgment  of  affirmance. 
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SCHWANENFELDT  V.  CHICAGO,  B.  &  Q.  Ry.  Co.  et  al. 

(Supreme  Court  of  Nebraska,  Feb.  20,  1908.) 

[115  N.  W.  Rep.  E8S.] 

Appeal — Second  Appeal — Law  of  Case. — The  decision  of  this  court 
upon  a  former  hearing  of  the  same  case  is  controlling  onljr  as  to  the 
actual  point  then  determined. 

Trial— QueatioRB  for  Jury— Undisputed  Evidence.— Where  the  ex- 
r.'tence  of  a  state  of  facts  is  undisputed,  and  where  from  such  facts 
different  minds  might  honestly  draw  different  conclusions  as  to 
whether  or  not  such  facts  established  negligence,  the  question  is  for 
ihe  jury  to  determine. 

Railroada — Injury  to  Peraon  on  Track.* — A  traveler  by  wagon  ap' 
proaching  a  point  where  it  will  be  necessary  to  cross  a  railroad  track 
laid  in  a  public  street  has  a  right  to  anticipate  that  trains  upon  such 
track  will  be  operated  according  to  law,  and  without  negligence  on 
the  part  of  the  railroad  company. 

Same — Precautiona  Neceatary-t — A  railroad  company  operating  a 
train  upon  a  city  street  used  in  common  by  it  and  by  pedestrians 
and  vehicles  may  be  required  to  lake  precautions  against  collisions 
which  are  not  necessary  when  it  is  operating  trains  upon  its  own 
right  of  way. 

Same — Queation  for  Jury. — Evidence  examined,  and  found  to  pre- 
sent questions  proper  to  be  submitted  to  the  jury. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  2.  Appeal  from 
District  Court,  Lanca.ster  County;  Cornish.  Judge. 

Action  by  one  Schwanenfeldt  against  the  Chicago,  Burlington 
&  Quincy  Railway  Company  and  others.  Judgment  for  plaintiff. 
and  defendants  appeal.    Affirmed. 

Fred  M.  Deweesc  and  F.  E.  Bishop,  for  appellants. 
Field.-  Rickrtts  &  Rickctts.  for  appellee. 

Calkins,  C.  The  defendant  owned  and  used  a  railroad  track 
along  Eighth  street,  in  the  city  of  Lincoln,  a  street  running  north 
and  south,  and  along  the  east  side  of  block  52.     The  track  in 

•See  fool-notes  appended  to  O'Brien  v.  St.  Paul  City  Ry.  Co. 
(Minn.),  23  R.  R.  R.  333,  4S  Am.  Se  Eng.  R.  Cas.,  N.  S,.  323. 

fSee  foot-notes  appended  to  Eichorn  :/.  New  Orleans,  etc.,  Co. 
(U.),  13  R,  R.  R,  138.  36  Am,  &  Eng.  R.  Cas.,  N,  S..  128.  where 
;ill  the  authorities  on  the  subject  in  this  series  preceding  it  are  col- 
lected; foot-notes  appended  to  Haley  r.  Missouri  Pac.  Ry.  Co.  (Mo.>, 
25  R.  R.  R.  683.  48  Am.  &  Eng.  R.  Cas..  N.  S..  683;  foot-notes  ap- 
pended to  Johnson  v.  Louisville  &  N.  R.  Co.  (Ky.l.  23  R.  R.  R.  658, 
45  Am.  &  Eng.  R.  Cas.,  N.  S.,  658;  NfcCabe's  Adm'x  v.  Maysville, 
etc.,  R.  Co,  (Ky.),  21  R.  R.  R.  05a,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  65'. 
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question  was  a  switch  put  in  for  the  accommodation  of  wholesale 
houses,  and  was  connected  with  the  company's  yards  at  the  south 
end  only.  At  the  point  where  the  accident  occurred,  the  west  rail 
of  the  track  was  17  feet  east  of  the  lot  line.  An  alley  16  feet  in 
width  extended  east  and  west  through  block  52,  and  was  paved 
with  stone.  On  the  east  side  of  the  block,  and  immediately  south 
of  the  alley,  a  lumber  yard,  inclosed  with  a  high-board  fence,  with 
an  office  building  at  the  east  end  of  the  lot,  obstructed  the  view, 
so  that  it  was  impossible  for  a  person  passing  through  the  alley 
from  we3t  to  east  to  see  a  train  approaching  from  the  south,  ex- 
cept at  the  point  at  or  near  the  east  end  of  the  alley  where  it  inter- 
sects Eighth  street.  Between  the  buildings  on  the  east  side  of 
block  52  and  the  railroad  track  there  was  nothing  to  obstruct  the 
view  to  the  south  except  some  telegraph  poles.  The  plaintiff 
was  driving  a  butcher's  delivery  wagon,  drawn  by  a  gentle  horse, 
city  broke.  The  seat  on  the  wagon  was  at  the  front,  flush  with 
the  end  of  the  box,  so  that  the  driver  occupying  the  same  would 
sit  with  his  feet  resting  on  the  foot  board  extending  out  from  the 
bottom  of  the  box.  The  plaintiff  was  hauling  meat  from  the  sup- 
ply house  of  a  packing  establishment,  and  had  a  companion  who 
occupied  the  seat  on  the  wagon  with  him.  He  drove  through  this 
alley  from  west  to  east  at  a  jog  trot.  As  he  emerged  upon  Eighth 
street  from  the  alley  he  was  struck  by  a  freight  car,  one  of  a  train 
of  8  or  10  cars  being  backed  north  upon  the  track  in  question. 
As  a  result  of  this  collision  he  sustained  injuries  on  account  of 
which  this  action  was  brought.  There  was  a  judgment  for  the 
plaintiff  upon  the  first  trial,  which  was  reversed  by  this  court. 
C,  B.  &  Q.  Ry.  Co.  v.  Schwanenfeldt,  105  N.  W.  ilOl.  A  sec- 
ond trial  was  had  which  resulted  in  another  verdict  for  the  .plain- 
tiff; and,  from  a  judgment  rendered  upon  this  verdict,  the  de- 
fendant again  appeals. 

1.  The  defendant  urges  that  the  former  decision  of  this  court 
has  become  the  law  of  the  case,  and  controls  its  determination 
upon  this  hearing.  The  record  of  the  case  before  this  court  .at 
the  former  hearing  failed  to  show  that  the  plaintiff  looked  as  he 
emerged  from  the  alley  to  see  if  a  train  was  approaching;  and 
the  court  held  that,  no  excuse  being  offered  for  his  failure  to  so 
look,  he  was  guiltv  of  contributory  negligence  as  a  matter  of  law. 
The  record  now  before  us  shows  that  at  the  second  trial  the  plain- 
tiff testified  that  he  expected  a  man  to  be  there  if  a  train  was 
approaching,  and  that  iie  looked  to  see  if  there  was  one  as  he 
approached  the  track;  but  discovered  no  one.  He  also  testified 
that  he  saw  the  train  as  soon  as  he  came  from  behind  the  lumber 
yard.  A  decision  of  this  court  at  a  former  hearing  is  controlling 
only  upon  the  actual  point  decided.  In  this  instance  the  former 
<letermination  was  based  upon  the  one  fact  that  the  plaintiff  did 
not  look  for  the  approaching  train.    The  evidence  now  shows  that 


240         Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S 

Schwanenfeldt  f.  Chlcag:o,  etc.,  Ry.  Co 

he  did  so  look,  and  that  decision  is  not  appHcable  to  the  facts  as 
now  presented. 

2.  The  question  of  neghgence  and  contributory  negligence  is 
frequentlj'  a  complex  and  difficult  one.  which  can  only  be  estab- 
lished by  inference  drawn  from  -primary  facts.  The  proneness 
of  human  minds  to  differ  in  the  observation  of  pri- 
mary facts  increases  in  geometrical  ratio  when  it  becomes 
necessary  to  draw  inferences  therefrom :  and  whedier  certain  con- 
duct constitutes  negligence  is  usually  held  to  be  a  (inestion  pecul- 
iarly suitable  ro  be  submitted  to  a  jury.  The  rule  established  hv 
a  multitude  of  cases  is  that  when  the  existence  of  a  set  of  facts 
is  undisputed,  and  where  from  such  facts  different  minds  might 
honestly  draw  different  conclusions  as  to  whether  or  not  sucli 
facts  established  negligence,  the  question  is  one  for  the  jury  lo 
determine.  City  of  Lincoln  !■.  Gillilan,  18  Neb.  114.  24  X.  \V. 
444;  Am.  Waterworks  Co.  'v.  Dougherty.  37  Neb.  373.  55  X.  W. 
1051 ;  O.  &  R.  V.  Ry.  Co.  v.  Brady,  39  Neb.  27.  57  N.  W.  676; 
Omaha  St.  Ry.  Co.  v.  Loehneisen.  Adm'r,  40  Neb.  37.  58  N.  \V. 
535 :  C.  B.  &  Q.  Rd.  Co.  v.  Pollard.  53  Neb.  730.  74  N.  W.  331. 

3.  Where,  however,  the  facts  are  undisputed  and  are  such  that 
reasonable  minds  can  draw  but  one  conclusion  therefrom,  it  is  a 
question  for  the  court  to  decide,  and  it  should  do  its  duty  fear- 
lessly, not  for  the  purpose  of  asserting  its  own  prerogative,  but  in 
justice  to  the  parties  and  the  jury,  which  is  put  in  a  false  position 
where  it  is  directed  to  deliberate  upon  evidence  from  which  i; 
can  reach  but  one  possible  conclusion.  That  the  facts  presented 
by  the  record  in  this  case  show  such  contributory  negligence  on 
the  part  of  the  plaintiff  that  a  verdict  should  have  been  directed 
for  the  defendant  is  most  insistently  urged.  In  determining  that 
question  the  first  inquiry  which  presents  itself  to  us  is:  \Vhat 
should  the  plaintiff  have  done  in  approaching  the  point  of  danger 
which  he  failed  to  do ;  or  what  did  he  do  that  he  should  not  have 
done?    That  the  degree  of  caution  to  be  exercised  by  the  plain- 

.tifF  should  have  been  proportioned  to  the  degree  of  danger  he 
should  have  anticipated  will  be  generally  admitted.  In  approach- 
ing this  track  the  plaintiff  was  charged  with  taking  account  of  the 
extent  and  character  of  the  danger;  but  we  think  he  was  not  re- 
quired to  anticipate  that  the  defendant  would  operate  a  train  upon 
this  track  in  a  negligent  manner,  considering  all  the  surrounding 
conditions,  nor  fail  to  give  such  warnings  of  its  approach  as 
ordinary  prudence  demanded.  Continental  Improvement  Co,  v. 
Stead.  95  U.  S.  161,  24  L.  Ed.  403 :  C.  B.  &  Q.  R.  Co.  v.  Metcalf. 
44  Neb.  848.  63  N.  \\'.  51.  28  L.  R,  A.  824;  Evansville  &  T.  H. 
R.  R.  Co.  V.  Marohn.  6  Ind.  App.  646.  34  N.  E.  27;  Crumpley  v. 
H.  &  St.  J.  R.  Co..  Ill  Mo.  152.  19  S.  W.  820;  Bunting  v.  Cent. 
Pac.  R.  R.  Co.,  14  Nev.  351 ;  Ernst  v.  Hudson  Riv.  R.  Co.,  35  N. 
Y.  9.  90  Am.  Dec.  761 ;  Russell  v.  Carohna  Cent.  R.  Co..  118  X. 
C.  1098.  24  S.  E.  512;  Stegner  v.  C,  M.  &  St.  P.  Ry.  Co.,  54 
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Minn.  166.  102  N.  W.  205;  Sights  v,  L.  &  N.  Rd.  Co.,  117  Ky. 
436,  78  S.  W.  172. 

4.  Since  the  degree  of  care  to  be  required  of  the  plaintiflf  de- 
pended upon  the  character  of  the  danger  he  had  to  meet,  it  be- 
comes necessary  for  us  to  inquire  as  to  the  manner  in  which  or- 
dinary prudence  demanded  the  defendant  should  use  the  track 
in  question.  A  railroad  company  operating  a  train  upon  a  city 
street,  used  in  common  by  it  and  by  pedestrians  and  vehicles, 
should  exercise  greater  care  to  prevent  collisions  than  when  oper- 
ating the  same  over  its  own  right  of  way.  Norfolk  &  W.  Ry.  Co. 
V,  Burge,  84  Va.  63,  4  S.  E.  21 ;  Cleveland,  C,  C.  &  I.  Ry.  Co.  v. 
Schneider,  45  Ohio  St.  678,  17  N.  E.  321.  This  is  especially  true 
where  the  use  of  such  track  is  only  occasional,  and  the  distance  to 
be  traversed  over  the  same  is  so  short  that  there  is  no  necessity 
for  speed.  If  it  is  necessary  to  give  w^arning  by  bell  and  whistle 
of  the  approach  of  trains  regularly  passing  over  its  own  right  of 
way,  it  is  certainly  as  important  for  the  railroad  to  give  such 
warning  when  operating  its  trains  in  a  street  used  by  it  in  common 
with  the  public ;  and  if,  as  in  this  case,  it  is  engaged  in  operating  a 
train  by  backing,  so  that  the  engine  is  so  far  away  that  the  ringing 
of  the  bell  is  useless,  it  would  at  least  be  a  question  for  the  jury, 
whether  some  other  means  should  not  be  adopted  to  give  the 
necessary  warning  of  the  approach  of  its  cars. 

5.  It  appears  from  the  evidence  that  the  city  ordinances  re- 
stricted the  speed  of  trains  on  this  track  to  four  miles  an  hour, 
and  required  warning  to  be  given  of  the  approach  of  trains  by  the 

inging  of  the  engine  bell  and  the  blowing  of  its  whistle;  that  the 
train  in  question  was  being  backed  up  at  the  rate  of  five  or  six 
miles  an  hour ;  that  the  engine  was  so  far  away  from  the  car  that 
became  the  front  of  the  moving  train  as  to  make  a  signal  of  its 
approach  therefrom  of  little  advantage;  that  no  such  signal  was 
heard  by  the  plaintiff  or  his  companion ;  and  that  nothing  else  was 
done  to  warn  travelers  of  the  approach  of  the  train.  The  plaintiff 
was  approaching  on  an  upgrade  at  a  jog  trot,  and  at  a  speed  es- 
timated by  the  witness  Drake  of  four  miles  an  hour.  It  was  not 
possible  for  him  to  see  ^n  approaching  train  until  he  passed  the 
lot  h"ne,  and  was  within  17  feet  of  the  track,  so  that  his  horse's 
head  would  be  very  nearly  at  the  point  of  contact  with  a  passing 
car  at  the  earliest  instant  at  which  the  train  became  visible  to  him. 
To  say  that  this  evidence  establishes  the  contributory  negligence 
of  the  plaintiff  as  a  matter  of  law  we  must  hold,  first,  that  the 
plaintiff  should,  in  the  exercise  of  ordinary  prudence,  after  the 
moving  train  came  into  view,  have  stopped  his  horse  or  jumped 
from  his  wagon  in  time  to  avoid  the  collision :  or,  second,  that  it 
was  incumbent  upon  him  to  stop  and  look  for  an  approaching 
train  before  he  drove  into  the  street.  It  seems  to  us  that  the  ques- 
tion whether  he  might  have  stopped  his  horse  in  time,  or  jumped 
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from  the  wagon  or  otherwise  avoided  the  collision  after  coming  in 
view  of  the  train,  was  one  about  which  different  minds  might 
honestly  disagree,  and  therefore  proper  to  be  submitted  to  the 
jury.  If  the  cars  were  moving  at  the  rate  of  six  miles  an  hour, 
and  the  horse  at  the  rate  of  four  miles  an  hour,  the  cars  were 
approaching  the'south  line  of  the  alley  at  the  rate  of  8.8  feet  per 
second,  and  the  horse  was  approaching  the  defendant's  track  at 
the  rate  of  5.86  feet  per  second,  and  the  plaintiff  had  probably 
less  than  one  second  to  act  upon  the  warning  given  him  by  the 
sight  of  the  cars.  It  Is  a  matter  of  common  knowledge  that  the 
time  required  to  respond  to  such  warnings  varies  in  different  in- 
dividuals and  under  different  circumstances.  Dr.  Bolton,  pro- 
fessor of  psychology  at  the  University  of  Nebraska,  was  sworn 
as  a  'witness,  and  his  evidence  showed  that  by  actual  measure- 
ment from  one-eighth  to  one-half  a  second  is  required  to  respond 
to  an  expected  warning  by  those  possessing  the  quickest  mental 
and  physical  action;  that  response  to  an  unexpected  warning 
takes  much  longer ;  that  response  to  a  warning  through  the  eye  is 
slower  than  when  the  warning  is  through  the  ear ;  that,  if  the 
warning  threatens  danger,  it  may  produce  temporary  paraly.sis  of 
the  muscles  and  delay  action ;  and  that  the  quickest  persons  only 
require  about  one-third  of  the  lime  to  respond  to  a  warning  de- 
manded by  those  of  slower  perception.  We  think  that  different 
minds  might  honestly  draw  different  conclusions  as  to  whether  the 
plaintiff  was  guilty  of  any  negligence  after  arriving  at  a  place 
from  which  he  could  see  the  approachini^  train.  We  are  not  pre- 
pared to  hold  as  a  matter  of  law  that  it  was  incumbent  upon  the 
plaintiff  to  stop  and  look  before  entering  upon  the  street.  The 
rule  that  a  traveler  must  stop  and  listen  and  look  before  crossing 
when  approaching  a  railroad  at  an  ordinary  crossing  has  not  been 
adopted  in  this  state;  and  it  certainly  should  not  be  applied  to  the 
crossing  of  a  railroad  switch  laid  in  a  public  street.  We  think  the 
plaintiff  was  justified  in  relying  upon  the  lack  of  warning  of  an 
approaching  train,  and  that  a  jury  might  well  hold  that  ordinary 
diligence,  as  well  as  a  due  regard  for  human  life  and  limb,  re- 
quires a  railroad  company  while  using  the  public  streets  of  a  city 
to  give  adequate  notice  of  the  approach  of  its  trains;  and  that  it 
would  not  be  unreasonable  to  say  that,  in  a  case  where  it  was 
backing  trains  so  that  the  signal  from  the  engine  would  be  in- 
effective, such  trains  should  be  proceeded  by  a  flagman,  or  other 
means  taken  to  warn  the  passers-by  of  their  approach. 

In  the  defendant's  assignment  of  trror  complaint  is  made  of 
certain  instructions;  but  these  objections  were  not  discussed  upon 
the  argument,  the  case  being  submitted  upon  the  questions  here- 
inbefore considered.  We  have,  however,  examined  the  instruc- 
tions complained  of.  concerning  which  it  is  only  necessary  to  say 
tiiat  they  seem  to  us  to  be  in  accord  with  the  views  at  which  we 
have  arrived. 
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We  therefore  recommend  that  the  judgment  of  the  district  court 
be  ai&rmed. 

Fawcett  and  Root,  CC,  concur. 

Per  Curiam.    For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  district  court  is  affirmed. 


Chesapeake  &  O.  Ry.  Co.  v.  Pace. 

(Court  of  Appeals'  of  Kentucky,  Jan.  29,  1908.) 
[106  S.  W.  Rep.  1176.] 

Railroads — Accidents  at  Crossings — Questions  for  Jury. — In  an  ac- 
tion against  a  railway  company  for  injuries  at  a  crossing,  whether 
defendant  was  negligent  in  failing  to  stop  the  train  before  colliding 
with  plaintiffs  conveyance,  which  was  drawn  by  a  runaway  team,  held 
for  the  jury. 

Appeal — Presumptions — Instructions. — When  the  record  on  appeal 
does  not  contain  the  instruction  given,  it  will  be  presumed  that  the 
jury  was  properly  instructed. 

Railroads — Accidents  at  Crossings — Duty  of  Rail v;  ay  Company — 
Runaway  Teams.* — If  the  person  in  charge  of  an  engine  sees,  or  by 
the  exercise  of  ordinary  care  could  see,  that  a  team  on  a  highway  is 
unmanageable  and  running  off  in  the  direction  of  the  railroad  crossing, 
and  the  situation  is  such  as  to  induce  a  person  of  ordinary  prudence 
to  believe  there  is  danger  of  a  collision  at  the  crossing,  it  is  his 
duty  to  exercise  ordinary  care  to  prevent  such  a  collision. 

Appeal  from  Circuit  Court,  Floyd  County. 

"Not  to  be  officially  reported." 

Action  by  W.  H.  Pace  against  the  Chesapeake  &  Ohio  Railway 
Company  for  injuries  received  at  a  crossing.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Walter  S.  HarkUis,  for  appellant. 

Brown  &  Martin  and  W^.  Lee  Roberts,  for  appellee. 

Carroll,  J.    The  Big  Sandy  Division  of  the  Chesapeake  &  Ohio 
Railway  runs  parallel  with  the  Big  Sandy  river  and  follows  its 
meanders.     At   a  point   immediately  below   Abbott's   creek  the  • 
county  road,  which  rims  parallel  with  the  railroad  and  between  it 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  with  respect  to  frightening  teams 
and  saddle  horses,  see  foot-notes  appended  to  Everett  v.  Great 
^'orthem  Ry.  Co.  (Minn.),  23  R.  R.  R.  259,  46  Am.  &  Eng.  R.  Cas., 
^'.  S.,  259;  foot-notes  appended  to  Baltimore,  etc.,  R.  Co.  v.  Slaughter 
<lnd.),  22  R.   R.  R.  333,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  333. 
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and  the  river,  crosses  the  river  and  the  railroad  track.  On  the  oc- 
casion complained  of  by  appellee,  he  was  driving  along  this  road 
towards  the  crossing  at  Abbott's  creek,  and  when  within  about  75 
of  100  yards  of  the  crossing  the  team  he  was  driving  became 
frightened  at  a  freight  train  going  in  the  same  direction  he  was 
driving.  Becoming  unmanageable,  the  team  ran  off,  and  at  the 
crossing  the  engine  collided  with  the  wagon,  injuring  appellee 
quite  severely,  Tp  recover  damages  for  the  injury  thus  sus- 
tained this  action  was  brought.  Upon  a  trial  before  a  jury,  ap- 
pellee recovered  $200  in  damages. 

The  instructions  are  not  in  the  record.  The  pleadings  are  suf- 
ficient to  support  the  verdict;  so  that  "the  only  question  before  us 
is  whether  or  not  the  peremptory  instruction  requested  by  appel- 
lant should  have  been  granted.  There  is  evidence  conducing  to 
show  that  the  persons  on  the  engine  saw  appellee's  team  when  it 
became  unmanageable,  and  knew,  or  in  the  exercise  of  ordinary 
care  could  have  known,  that  the  team  was  beyond  the  control  ai 
appellee  and  was  running  towards  the  crossing.  There  is  also 
some  evidence  that  after  the  persons  in  charge  of  the  engine 
knew,  or  by  the  exercise  of  ordinary  care  could  have  known, 
that  appellee's  team  would  reach  the  crossing  about  the  time  the 
engine  did,  and  after  discovering  the  facts  mentioned  and  the 
peril  in  Which  appellee  was  placed,  they  could  by  the  exercise  of 
ordinary  care  have  stopped  the  train,  thus  avoiding  the  collision. 
There  was  evidence  sufficient  to  take  the  case  to  the  jury,  and 
the  presumption  is  that  they  were  properly  instructed.  If  the 
pefsons  in  charge  of  the  engine  saw,  or  by  the  exercise  of  or- 
dinary care  could  have  seen  and  known,  that  the  team  appellee 
was  driving  was  unmanageable  and  running  off,  going  in  the 
direction  of  the  railroad  crossing,  and  the  situation  was  such  as 
to  induce  a  person  of  ordinary  prudence  to  believe  that  there  was 
danger  of  a  collision  at  the  crossing,  it  was  the  duty  of  the  per- 
sons in  charge  of  the  engine  to  exercise  ordinary  care,  after  dis- 
covering the  peril  in  which  appellee  was  placed,  to  prevent  injury 
to  him  at  the  crossing.  Kean  v.  Chenault,  41  S.  W.  24,  19  Ky. 
Law  Rep.  448;  L.  &  N.  R.  Co.  v.  B6wen.  39  S.  W,  31.  18  Ky. 
Law  Rep.  1101 ;  C,  N.  O.  &  T.  P.  Ry.  .Co,  v.  Bagby,  29  S.  W. 
320.  16  Ky.  Law  Rep.  533. 

Wherefore  the  judgment  of  the  lojver  court  is  affirmed. 
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Casey  v,  Boston  Elevated  Ry.  Co. 

(Supreme  Judicial   Court  of   Massachusetts,   Suffolk,   Feb.  27,   1908.) 

[83  N.  E.  Rep.  867.] 

Street  Railroads — Collision  with  Pedestrian — Contributory  Negli- 
gence.*— An  11-year  old  child  cannot  recover  for  injuries  received  in 
a  collision  with  a  street  car,  where  she  saw  the  car  approaching  in 
full  view,  and  with  full  knowledge  of  the  danger  and  with6ut  neces- 
sity attempted  by  hurrying  to  cross  th^  track  in  front  of  it. 

Report  from  Superior  Court,  Suffolk  County;  William  B. 
Stevens,  Judge. 

Action  by  Annie  Casey,  by  her  next  friend,  against  the  Boston 
Elevated  Railway  Company.  On  report  from  the  superior  court. 
Judgment  for  defendant. 

Coakley,  Coakley  &  Shermam  and  Michael  A.  Sullivan,  for 
plaintiff. 
Chas.  F.  Choate,  Jr,,  for  defendant. 

Sheldon,  J.  There  was  evidence  .tending  to  show  that  the  de- 
fendant's servants  were  guilty  of  negligence  in  the  running  of 
the  car  that  struck  the  plaintiff,  and  the  only  question  which  need 
be  considered  is  whether  the  plaintiff  could  have  been  found  to 

*For  the  authorities  in  this  series  on  the  question  whether  young 
children  can  be  chargeable  with  contributory  negligence,  see  foot- 
notes appended  to  O'Brien  z;.  IVisconsin  Cent.  p.y.  Co.  (Wis.),  9  R. 
R.  R.  462,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  462,  where  all  the  preceding 
ones  are  collected;  foot-notes  appended  to  Pittsburg,  etc.,  Ry.  Co. 
r.  Simons  (Ind.),  25  R.  R.  R.  283,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  283; 
Holian  v.  Boston  Elev.  Ry.  Co.  (Mass.),  25  R.  R.  R.  742.  48  Am.  & 
Eng.  R.  Cas.,  N.  S.,  742;  foot-notes  appended  to  Coy  v.  Missouri  Pac. 
Ry.  Co.  (Kan.).  24  R.  R.  R.  555,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  555; 
foot-notes  appended  to  Denver  City  Tramway  Co.  v.  Nicholas  (Colo.), 
22  R.  R.  R.  523,  45  Am.  &  Eng.   R.  Cas.,  N.  S.,  523. 

For  illustrations  showing  whether  children  were,  or  were  not  guilty 
of  contributory  negligence,  see  foot-notes  appended  to  Poland  v. 
Union  R.  Co.  (R.  I.),  12  R.  R.  R.  648,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
648,  where  all  the  preceding  ones  in  this  series  are  collected;  foot- 
notes appended  to  Bambace  v.  Interurban  St.  Ry.  Co.  (N.  Y.),  25  R. 
R.  R.  268,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  268. 

For  the  authorities  in  this  series  on  the  question  whether  there  can  be  a 
recovery  for  injuries  sustained  in  an  attempt  to  cross  a  railroad  track 
in  front  of  an  approaching  train  or  car  which  is  seen  by  the  party  to 
be  approaching  before  he  makes  the  attempt,  see  foot-notes  ap- 
pended to  Roenfeldt  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  13  R.  R.  R.  470, 
36  \m.  &  Eng.  R.  Cas.,  N.  S.,  470,  where  all  the  preceding  ones  are 
collected;  foot-notes  appended  to  Duggan  v.  Boston  &  M.  R.  R.  (N. 
H.).  24  R.  R.  R.  797,  47  Am.  &  Eng.  R.  Cas.,  N.  S..  797;  foot-notes 
appended  to  O'Brien  v.  St.  Paul  City  Ry.  Co.  i(Minn.),  23  R.  R.  R. 
323,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  323. 
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be  in  the  exercise  of  that  degree  of  care  which  is  properly  to  be 
expected  from  a  child  of  her  years.  In  this  respect  the  case  re- 
sembles Stackpole  v,  Boston  Elevated  Railway,  193  Mass.  562, 
79  N.  E.  740.  The  plaintiff  knew  that  the  car  was  approaching 
her ;  she  thought  that  she  had  time  enough  to  cross  in  front  of  it 
if  she  hurried,  and  made  up  her  mind,  to  do  so.  So  she  went, 
apparently  with  haste,  past  two  men,  the  witnesses  Young  and 
Brogle,  who  had  stopped  for  this  car  to  pass,  stepped  upon  the 
rails,  anc^  was  immediately  struck  by  the  car.  She  had  been  going 
over  this  place  four  limes  a  day  for  about  two  years,  and  had 
become  well  acquainted  with  it.  There  was  some  evidence  that 
the  gong  of  the  car  was  not  sounded ;  but  this  did  not  affect  her 
conduct,  for  she  had  seen  the  car;  she  was  not  misled  by  the 
other  car  passing  in  front  of  it ;  it  was  in  plain  sight  to  her,  with 
nothing  to  prevent  her  seeing  it  as  she  came  near  to  the  track  on 
which  it  was  running;  she  could  have  stopped  instantly  if  she  had 
desired.  The  direct  cause  of  the  accident  was  that  which  she 
herself  assigned  in  her  testimony :  "I  tried  to  get  across  in  front 
of  it — that  is  the  way  I  got  hurt."  As  in  Madden  v.  Boston  Ele- 
vated Railway,  194  Ma$s.  493,  80  N.  E.  447,  she  took  her  chance; 
and  it  does  not  help  her  that  this  was  the  very  chance  which  her 
father  and  mother  had  often  told  her  not  to  take;  and  the  case 
against  her  is  the  stronger  because,  as  she  also  testified,  she  was 
not  frightened,  knew  just  how  the  car  was  coming,  and  just  what 
the  danger  was  if  she  got  struck.  It  is  impossible  to  say  that 
she  was  exercising  any  care. ,  Holian  v.  Boston  Elevated  Railway, 
194  Mass.  74,  80  N.  E.  1,  and  cases  there  cited. 

In  accordance  with  the  terms  of  Jhe  report,  judgment  must  be 
entered  for  the  defendant. 

So  orderedv 
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Seibels  et  al.  v.  Northern  Cent.  Ry.  Co.  et  aL 

(Supreme   Court  of  South  Carolina,  April  21,  1908.) 

[61  S.  E.  Rep.  435.] 

Attachment — ^Vacation — Matters  to  Be  Considered.— Under  Code  Civ. 
Proc.  1902,  §  250,  providing  that  attachment  may  issue  when  it  appears 

by  affidavit  that  a  cause  of  action  exists  against  defendant,  it  is  matter  for 

determination,  on  motion  to  vacate  an  attachment,  whether  the  at- 

uchment   affidavit,    including    the   verified    complaint    made    a    part 

thereof,  shows  such  a  cause  of  action. 

Same— Ifisjoinder  of  Causes.— Under  Code  Civ.  Proc.  1902,  §  185, 
subd.  5,  providing  that  defendant  may  demur  to  the  complaint  when 
it  shows  that  several  causes  of  action  have  been  improperly  united, 
the  question  of  misjoinder  can  be  .raised  only  by  demurrer,  and  not 
by  motion  to  vacate  an  attachment. 

Husband  and  Wife — Action  by  Wife — ^Joinder  of  Husband. — Under 
Code  Civ.  Proc.  1902,  §  135,  requiring  the  husband  to  be  joined  with 
a  married  woman  in  an  action  by  her,  except  when  it  concerns  her 
separate  property,  or  is  against  him,  he  is  properly  joined  in  an  action 
by  her  for  a  failure  of  a  carrier  to  transport  her  according  to  contract. 
.  Attadunent — ^Affidavit  and  Complaint — Showing  Cause  of  Action. — 
The  complaint  against  several  carriers,  over  the  lines  of  which  the 
initial  carrier  sold  plaintiff  a  through  ticket,  while  not  showing  a 
joint  contract  by  the  mere  fact  of  such  sale  so  as  to  make  one  of  them 
liable  for  the  default  of  another,  yet  by  alleging  that  the  train  for 
which  the  ticket  was  secured  was  a  through  train  to  R.,  plaintiff's 
destination,  and  the  plaintiff  was  received  thereon  as  a  passenger  for 
R.,  and  that  the  initial  carrier  received  for  the  ticket  the  price  de- 
manded ior  itself  and  the  connecting  lines;  that  on  arrival  at  C, 
where  the  line  of  the  last  carrier  commenced,  the  conductor  and 
other  agents  of  the  "defendants"  in  charge  and  control  of  the  train 
and  car  came  into  the  same  and  announced  to  plaintiff  that  the 
sleeping  car  on  which  he  had  a  through  ticket  would  go  no  further; 
and  that,  notwithstanding  plaintiff's  demand  that  the  car  proceed,  said 
defendants'  agents  and  representatives,  in  disregard  of  "their  con- 
tract," turned  back  the  car — tends  to  show  that  the  initial  contract 
was  the  contract  of  all  the  defendants,  and  a  recognition  of  plain- 
tiffs right  as  passenger  on  the  through  train  while  in  the  control  of 
the  last  carrier,  and  therefore,  as  part  of  the  affidavit  for  attachment, 
construed  liberally,  as  it  should  be,  sufficiently  shows,  as  against  a 
motion  to  dissolve  the  attachment,  a  cause  of  action  against  such 
final  carrier. 

Commerce  —  Interference  with  Interstate  Commerce  —  Attaching 
Cars.* — Where  a  car  of-a  foreign  carrier  is  on  a  side  track  empty  after 


*For  the  authorities  in  this  series  on  the  subject  of  state  inter- 
ference with  or  regulation  of  interstate  commerce,  see  foot-note  ap- 
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having  come  into  the  state  loaded  with  an  interstate  shipment,  and  is 
there  temporarily  in  the  possession  of  another  carrier,  under  con- 
tract with  the  foreig^n  carrier  to  promptly  return  it  within  a  reason- 
able time  and  to  pay  per  diem  demurrage  for  delay,  and  for  the  pur- 
pose of  taking  back  freight,  if  it  is  ready  for  shipment  within  a  rea- 
sonable time,  it  may.  not  be  attached,  as  this  would  be  an  interference 
with  interstate  commerce. 

Attachment — Execution  of  Writ. — The  provision  of  Code  Civ.  Proc. 
1902,  §  257,  for  the  execution  of  an  attachment  on  property  in- 
capable of  manual  delivery,  by  leaving  with  the  individual  holding  the 
same  a  certified  copy  of  the  warrant,  with  a  notice  showing  the  prop- 
erty levied  on,  applies  to  such  a  bulky  and  unmanageable  thing  as  a 
freight  car. 

Gary,  A.  J.,  dissenting  in  part. 

Appeal  from  Common  Pleas  Circuit  Court  of  Richland  County ; 
R.  W.  Memminger,  Judge. 

Action  by  Edwin  G.  Seibels  and  wife  against  the  Northern 
Central  Railway  Company  and  others.  From  an  order  refusing 
to  vacate  an  attachment,  defendant  New  York  Central  &  Hudson 
River  Railroad  Company  appeals.'  -Reversed. 

Lyles  &  McMahon,  for  appellant. 
John  T.  Seibels,  for  respondents. 

Jones,  J.  The  appeal  is  from  an  order  refusing  to  vacate  an 
attachment  levied  at  the  instance  of  plaintiflfs  on  a  freight  box 
car  belonging  to  the  defendant  New  York  Central  &  Hudson 

pended  to  Charles  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  27  Am.  & 
Eng.  R.  Cas.,  N.  S.,  130,  50  Am.  &  Eng.  R.  Cas.,  N.  S..  130;  foot- 
note appended  to  Jonesville  Mfg.  Co.  v.  Southern  Ry.  (S.  Car.),  27 
R.  R.  R.  116,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  116;  foot-notes  appended 
to  Pittsburg,  etc.,  Ry.  Co.  v.  Hartford  City  (Ind.),  27  R.  R.  R.  82, 
50  Am.  &  Eng.  R.  Cas.,  N.  S.,  82;  Venning  v.  Atlantic  Coast  Line  R. 
Co.,  26  R.  R.  R.  666,  49  Am.  &  Eng.  R.  Cas.,  N.  S..  666;  Cincin- 
nati, etc.,  R.  Co.  V.  Commonwealth  (Ky.),  26  R.  R.  R.  632,  49  Am.  & 
Eng.  R.  Cas.,  N.  S.,  632;  foot-note  appended  to  State  v.  Cumberland 
&  P.  R.  Co.  (Md.),  25  R.  R.  R.  122.  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  122. 

For  the  authorities  in  this  series  on  the  subject  of  attaching  rail- 
road property,  see  Shore  &  Bro.  v.  Baltimore  &  O.  R.  Co.  (S.  Car.), 
24  R.  R.  R.  578,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  578  (cars  of  foreign 
railroad  engaged  in  interstate  commerce);  Cox  v.  Central  Vermont 
R.  Co.  (Mass.),  18  R.  R.  R.  432.  41  Am.  &  Eng.  R.  Cas.,  N.  S..  432 
(cars  standing  on  side  track  in  Vermont  cannot  be  reached  by  trustee 
process  against  railroad  issued  by  a  court  in  Massachusetts) ;  Wall  v. 
Norfolk  &  W.  R.  Co.  (W.  Va.),  6  R.  R.  R.  580,  29  Am.  &  Eng.  R. 
Cas.,  N.  S.,  580^  (cars  employed  in  interstate  business;  and  cars  in  pos- 
session of  another  company  under  contract;  and  railroad  property  gen- 
erally);  Connery  v.  Quincy,  etc.,  R.  Co.  (Minn^,  13  R.  R.  R.  361,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  361  (cars  used  in  interstate  business); 
Cox  V.  Central  Vermont  R.  Co.  (Mass.),  18  R.  R.  R.  432,  41  Am.  & 
Eng.  R.  Cas.,  N.  S.,  432  (Vt.  Rev.  Laws,  c.  167,  §  39,  applies  to  an  at- 
tachment of  cars  by  trustee  process). 
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River  Railroad  Company,  a  foreign  corporation,  while  in  the 
yard  of  the  Seaboard  Air  Line  Railway  Company  at  Colum- 
bia, S.  C. 

The  exceptions  raise  three  questions:  (1)  Whether  the  com- 
plaint stated  facts  sufficient  to  constitute  a  cause  of  action  against 
the  appellant  New  York  Central  &  Hudson  River  Railroad  Com- 
pany so  as  to  sustain  an  attachment  of  its  property;  (2)  whether 
the  box  car  attached  was  at  the  time  such  an  instrumentality  en- 
gaged in  interstate  transportation  as  to  exempt  it  from  attachment 
as  an  interference  with  the  interstate  commerce  clause  of  the 
federal  Constitution;  (3)  whether  the  officer  took  such  posses- 
sion of  the  car  as  to  make  the  lien  effective. 

As  to  the  first  question,  the  complaint  alleges:  (1)  The  resi- 
dence of  plaintiffs  in  Richland  county,  S.  C.  (2)  That  at  the 
times  hereinafter  mentioned  the  defendant  Pennsylvania  Rail- 
way Company,  a- corporation  in  the  state  of  Pennsylvania,  operated 
the  Pennsylvania  Railroad  line  between  Washington,  D.  C,  and 
Baltimore,  Md.,  as  a  common  carrier  of  passengers.  That  at 
same  time  the  Northern  Central  Railway  Company,  a  corporation 
of  the  state  of  Maryland,  operated  as  a  common  carrier  of  pas- 
sengers the  Northern '  Central  Railroad  line  between  Baltimore, 
Md.,  and  Canandaigua,  New  York.  That  at  same  time  the  de- 
fendant New  York  Central  &  Hudson  River  Railroad  Company, 
a  corporation  of  the  state  of  New  York,,  operated  as  common 
carrier  of  passengers  the  railroad  line  between  Canandaigua  and 
Rochester  in  the  state  of  New  York.  (3)  "That  on  the  28th 
day  of  February,  ISKX),  at  the  office  of  the  first-named  corpora- 
tion, in  the  city  of  Washington,  D.  C,  the  plaintiffs  purchased 
from  it  a  first-class  passenger  ticket  from  the  city  of  Washington, 
D.  C,  to  Baltimore,  and  thence  by  said  railroads,  which  were 
connecting  lines,  to  Rochester,  N.  Y.,  paying  to  the  said  corpora- 
tion therefor  the  price  demanded  by  it  for  itself  and  said  connect- 
ing roads.  That  at  the  said  time  and  place  the  plaintiffs  pur- 
chased of  the  said  corporation  tickets,  paying  four  dollars 
therefor,  which  entitled  them  to  the  exclusive  use  of  lower  berths 
on  the  sleeping  car  ^Chatham'  said  to  be  owned  by  the  Pullman 
Company,  a  corporation  of  the  state  of  Illinois,  then  attached  to 
and  forming  a  part  of  said  Pennsylvania  Railroad  Company's 
train  ready  to  depart  for  the  said  city  of  Rochester,  N.  Y. 
That  thereupon  the  plaintiffs  were  received  by  said  company  into 
the  said  car  'Chatham'  as  passengers  to  be  carried  to  said  city 
of  Rochester,  N.  Y.,  by  said  road  and  said  connecting  lines. 
The  train  of  the  said  company  whereon  were  the  said  plaintiffs 
then  proceeded  to  a  point  on  the  road  of  the  said  Northern  Cen- 
tral Railway  Company  between  Elmira  and  Canandaigua,  where 
at  7  on  the  morning  of  the  next  day,  being  the  1st  day  of  March, 
the  said  train  ran  off  the  track,  when  a  delay  of  several  hours 
occurred,  which   was  increased   by  said   defendant's   combining 
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said  train  with  the  one  following  it  leaving  Washington,  D.  C, 
in  the  early  morning,  so  that  the  said  combined  trains  or  combi- 
nation train  carrying  the  plaintiffs  did  not  reach  Canandaigua 
until  late  in  the  afternoon  of  that  day,  being  due.  to  arrive  there, 
according  to  schedule,  about  5  in  the  morning.    Thereupon  there 
was  a  further  delay  of  several  hours,  and  finally  the  conductor 
and  oth^r  agents  of  the  defendants  in  charge  and  control  of  the 
train  and  car  came  into  the  same  and  announced  to  the  plaintiffs 
and  other  passengers  that  the  said  car  would  go  no  farther,  but 
would  thence  be  returned  to  thie  said  city  of  Washington,  and 
that  all  the  passengers  who  desired  to  proceed  to  Rochester  must 
leave  said  car  'Chatham'  and  go  into  the  car  ahead,  which  was 
an  ordinary  day  coach.    That  the  said  second  and  named  plaintiff 
was  suffering  with  neuralgia,  and  was  unwilling  to  endanger  her 
health  by  the  proposed  change,  the  weather  being  very  cold,  the 
wind  blowing,  and  the  snow  falling,  and  she  and  her  husband  so 
informed    said   agents   of    defendant   and    vigorously   protested 
against  the  said  change  of  cars  or  even  withdrawing  from  said 
sleeper,  and  demanded  that  they  be  allowed  to  remain  in  said 
sleeper  where  they  were  comfortable  until  transported  to  Roches- 
ter under  said  contract.     (4)    That  the  said  defendants'  agents 
and  representatives  notwithstanding  these   facts,  and   in  direct 
disregard  and  violation  of  their  said  contracts,  and  in  wanton, 
willful,  and  reckless  disregard  and  violation  of  their  rights  there- 
under, defiantly  persisted  in  their  announced  purpose,  and  turned 
said  sleeper  back  towards  Washington,  the  plaintiffs  refusing  to 
leave  the  same  for  reasons  aforesaid.  That  after  riding  some  dis- 
tance in  said  sleeping  car  they  were  notified  by  the  conductor  of 
said    train  that  in  consequence  of  high  water  said  train  would  prob- 
ably be  stopped  or  detained  at  Williamsport,  Pa.,  and  advised  them 
to  stop  off  at  Elmira,  which  they  did,  and  spent  the  night  at  a 
hotel,  paying  for  lodging,  meals,  and  other  expenses,  and  they 
resumed  their  trip  to  Rochester  by  the  first  train,  which  was 
about  10  next  morning,  and  finally  reached  that  city  about  4  in 
the  afternoon,  having  been  due  to  arrive  there  about  5  a.  m.  on 
the  previous  day.     That  by  the  said  delay  the  said  Edwin  G. 
Seibels  was  prevented  from  keeping  important  business  engage- 
ments previously  made,  and  was  thereby  detained  in  Rochester 
several  days  longer  than  would  have  been  otherwise  necessary, 
a  part  of  the  time  idle,  and  at  considerable  expense,  and  at  the 
loss  of  time,  which  in  his  business  was  and  is  very  valuable,  and 
to  the  injury  of  his  business  and  the  loss  of  reasonable  profits 
and  benefits  therein,  besides  the  worry,  annoyahce,  and  anxiety 
caused  by  said  delay.     That  on  account  of  the  delay,  expense, 
and  loss  aforesaid,  due  to  the  violation  of  his  said  contracts  by 
said  defendant,  the  said  plaintiff  claims  that  he  has  sustained  loss 
and  damages,  and  is  entitled  to  damages  against  the  defendant 
in  the  sum  of  $1,000.    That  the  said  Dorothy  N.  Seibels  says  that 
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• 

on  account  of  the  delay,  expense,  annoyance,  worry,  and  loss 
of  time  sustained  by  the  said  violation  of  her  said  contracts  by 
said  defendant  she  claims  that  she  has  sustained  loss  and  damage 
and  is  entitled  to  damages  against  the  defendant  in  the  sum  of 
$500." 

It  is  contended  that  the  complaint  does  nqt  state  a  cause  of 
action  (1)  because  it  unites  two  plaintiffs  and  the  cause  of  ac- 
tion of  each  improperly,  and  does  not  state  a  cause  of  action 
point  as  to  plaintiffs;  (2)  because  the  acts  alleged  as  injuring 
plaintiffs  are  alleged  as  having  been  done  by  the  connecting  lines 
of  the  appellant,  and  there  is  no  allegation  that  these  connecting 
lines  were  partners  of  appellant,  nor  that  appellant  was  in  any 
way  responsible  for  what  they  did;  (3)  the  injury  complained  of 
was  caused  by  the  failure  of  Pullman  car  owned  by  the 
Pullman  Company  to  continue  its  journey,  and  it  is  not  alleged 
that  the  said  Pullman  car  ever  came  into  appellant's  railway 
line  or  into  possession  or  under  its  control ;  (4)  that  it  appears 
that  plaintiffs  might  have  ridden  on  appellant's  train,  and  does 
not  appear  that  they  offered  to  become  passengers  or  informed 
appellant  of  their  demand  or  right  to  be  carried  by  it;  (5)  be- 
cause it  appears  that  the  injury  complained  of,  if  not  done  by^the 
Pullman  Company,  was  caused  by  the  Northern  Central  Rail- 
way Company  on  whose  line  the  delay  pccurred  and  the  Pullman 
car  turned  back,  to  which  plaintiffs  made  their  demand  to  be  sent 
forward,  and  it  does  not  appear  that  appellant  had  any  con- 
nection with  or  responsibility  for  said  railway  company;  (6)  be- 
cause there  is  no  allegation  that  the  Pennsylvania  Railway  Com- 
pany had  any  authority  to  sell  tickets  for  appellant  so  as  to  make 
it  responsible  for  the  contract  made  with  plaintiffs. 

In  a  motion  to  vacate  an  attachment  it  is  competent  for  the 
court  to  decide  whether  the  affidavits  show  that  a  cause  of  action 
exists  against  the  defendant.  Section  250,  Code  Civ.  Proc.  1902 ; 
Williamson  v.  Association,  54  S.  C.  692,  32  S.  E.  765,  71  Am. 
St.  Rep.  822.  The  affidavit  in  this  case  made  the  verfied  com- 
plaint a  part  of  it ;  hence  the  propriety  of  noticing  the  allegations 
of  the  complaint  with  a  view  to  ascertain  if  the  attachment  af- 
fidavit shows  an  existing  cause  of  action  against  appellant.  The 
question  of  misjoinder  can  only  be  raised  by  demurrer.  Code 
Civ.  Proc.  1902,  §  165,  subd.  5;  Fidd  v.  Hurst,  9  S.  C.  277. 
Besides,  under  section  135  of  the  Code,  when  a  married  woman 
is  a  party,  the  husband  must  be  joined  with  her  in  such  an  action 
as  this.  Lowry  v.  Jackson,  27  S.  C.  318,  3  S.  E.  473.  If,  there- 
fore, the  complaint  stated  a  good  cause  of  action  for  either  plain- 
tiff, it  was  proper  not  to  vacate  the  attachment  for  misjoinder. 

The  remaining  objections  to  the  complaint  depend  upon 
whether  it  connects  appellant  with  the  contract  of  carriage  and 
the  delict  alleged.  It  is  true  that,  when  it  is  sought  to  make  one 
connecting  carrier  liable  for  the  default  of  another,  it  is  necessary 
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to  allege  a  joint  contract.  The  mere  sale  of  a  through  ticket 
over  two  or  more  connecting  lines  is  not  evidence  of  a  joint  con- 
tract between  such  roads  so  as  to  make  one  liable  for  the  de- 
fault of  the  other.  Felder  v.  Railway  Co.,  21  S.  C.  35,  53  Am. 
Rep.  656;.  Matthews  v.  Railway  Co.,  38  S.  C.  431,  17  S.  E.  225, 
37  Am.  St.  Rep.  773.  This  complaint,  however,  does  not  seek 
to  make  appellant  liable  for  the  acts  of  another  carrier,  but  for 
its  own  acts.  The  complaint  alleged,  not  merely  the  purchas- 
ing of  a  through  ticket  from  Washington,  D.  C,  to  Rochester,  N. 
Y.,  but  that  the  train  for  which  the  ticket  was  secured  was  a 
through  train  to  Rochest.er  and  plaintiffs  were  received  thereon 
as  passengers  for  Rochester,  and  that  the  Pennsylvania  Railroad 
received  the  price  demanded  for  itself  and  the  defendants  for 
such  through  passage  on  said  train.  Notwithstanding  it  is  in  the 
highest  degree  improbable  that  the  Pennsylvania  Railway  Com- 
pany would  sell  a  through  ticket  to  Rochester  without  some  ex- 
press or  implied  authority  from  the  connecting  carriers,  per- 
haps the  allegation  in  paragraph  3  might  be  regarded  as  falling 
short  of  alleging  such  authority;  but  in  paragraph  4  the  con- 
tract made  with  the  Pennsylvania  Railway  Company  is  charac- 
terized as  "their  contract,"  which  may  be  construed  as  an  alle- 
gation that  the  initial  contract  was  defendant's  contract. 

Furthermore,  it  is  alleged  that  after  arrival  of  the  train  at 
Canandaigua  the  conductor  and  other  agents  of  the  defendants 
(including  appellant)  in  charge  and  control  of  the  train  and  car 
came  into  the  same  and  announced  to  plaintiffs  that  the  car  would 
go  no  farther,  etc.,  and  that  passengers  for  Rochester  must 
leave  the  car  and  go  into  the  car  ahead,  an  ordinary  day  coach, 
and  in  reckless  disregard  of  their  contract  turned  the  sleeper 
back  towards  Washington.  Here  the  delict  alleged  was  that  of 
appellant  while  in  control  of  the  car  whereon  plaintiffs  were  pas- 
sengers for  Rochester.  The  complaint  tends  to  show  a  recogni- 
tion of  plaintiffs'  right  as  passengers  on  said  through  train  while 
'  in  the  appellant's  control.  Construing  the  complaint  liberally, 
as  we  must,  its  allegations  are  sufficient  to  show  an  existing  cause 
of  action  against  appellant. 

As  to  the  second  question,  on  the  motion  to  vacate  appellant 
submitted  an  affidavit  of  W.  A.  Duncan,  agent  of  the  Seaboard 
Air  Line  Railway  Company,  stating:  "That  freight  box  car  No. 
14719,  marked  as  belonging  to  the  New  York  Central  &  Hudson 
River  Railroad  Company,  came  into  the  city  of  Columbia  into 
the  yard  of  the  Seaboard  Air  Line  Railway  loaded  with  flour 
for  E.  A,  Beall  &  Company,  Columbia,  S.  C,  and  came  under  a 
rule  and  regulation  by  which  it  was  to  be  promptly  returned,  and 
by  which  the  Seaboard  Air  Line  Railway  was  to  pay  a  demur- 
rage charge  of  $1  per  day  for  delay  after  a  certain  reasonable 
time  agreed  upon  by  the  railroad  companies,  the  said  car  being 
only  temporarily  in  the  possession  of  the  Seaboard  in  the  state 
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of  South  Carolina  for  the  purpose  of  conveying  the  car  load 
of  flour  referred  to  and  taking  back  another  car  load  of  freight, 
if  such  were  ready  for  shipment  within  a  reasonable  time."  The 
plaintiffs  submitted  on  this  point  an  affidavit  of  William  S.  Rea- 
mer as  follows:  "That  he  was  one  of  the  appraisers  who  ap- 
praised car  No.  14719  of  the  New  York  Central  &  Hudson  River 
Railroad  Company  in  the  freight  yards  of  the  Seaboard  Air 
Line  Railway  Company  in  March,  1906;  that  several  days  pre- 
viously he  had  seen  said  car  on  a  side  track  of  said  company 
near  the  engine  shed  on  the  northern  side  of  said  yard,  which 
includes  the  old  City  Park;  that  when  the  appraisal  was  made 
the  said  car  was  found  standing  on  a  side  track,  east  or  south- 
east from  the  engine  shed;  that  said  car  was  empty  and  not  in 
use  and  detached  from  any  train  on  each  occasion  that  he  saw  it." 
Judge  Memminger  dismissed  the  motion  to  vacate  the  attach- 
ment without  any  specific  finding  of  fact.  The  undisputed  facts 
appear  to  be  that  the  car  when  attached  was  on  a  side  track  empty 
after  having  come  into  the  state  loaded  with  an  interstate  ship- 
ment of  flour,  and  was  there  temporarily  in  the  possession  of  the 
Seaboard  Air  Line  Railway  Company  under  contract  with  the 
appellant  to  promptly  return  within  a  reasonable  time  and  to 
pay  per  diem  demurrage  for  delay,  and  for  the  purpose  of  tak- 
ing back  another  carload  of  freight,  if  such  were  ready  for  ship- 
ment'within  a  reasonable  time. 

The  question  is  whether  attachment  of  the  car  under  such  cir- 
cumstances would  be  in  violation  of  interstate  commerce.  This 
question  was  under  consideration  in  Shore  &  Bro.  v.  Baltimore  & 
Ohio  R.  R.  Co.,  76  S.  C.  472,  57  S.  E.  526.  In  that  case  it  ap- 
peared that  the  car  when,  attached  was  an  instrumentality  of  in- 
terstate commerce  and  actually  in  use,  being  loaded  with  inter- 
state freight  not  delivered  to  the  consignee.  The  court  held  that 
to  attach  the  car  under  such  circumstances  would  be  an  unlaw- 
ful interference  with  interstate  commerce.  In  that  case  the 
court  expressed  approval  of  the  reasons  upon  which  rest  the  de- 
cisions in  Wall  V,  Norfolk  &  Western  Ry.  Co.,  52  W.  Va.  485, 
44  S.  E.  294,  64  L.  R.  A.  501,  94  Am.  St.  Rep.  948,  and  Connery 
V.  Quincy,  etc.,  R.  R.  Co.,  92  Minn.  20,  99  N.  W.  365,  64  L.  R. 
A.  624,  104  Am.  St.  Rep.  659.  In  Wall  v.  Railway,  the  car  when 
attached  was  loaded  with  interstate  freight  and  in  actual  use,  as 
in  Shore  &  Bro.  zk  Railway ;  but  in  Connery  v.  Railway  the  car 
when  attached  was  empty,  but  without  unreasonable  delay  was 
awaiting  a  return  shipment.  In  the  Connery  Case  the  court  said : 
"Had  the  car  seized  in  this  case  been  delayed  longer  than  was 
necessary  in  the  course  of  business  to  return  it  to  the  place  from 
whence  it  came,  or  had  it  been  diverted  within  the  state  to  uses 
and  purposes  exceptional  to  its  presence  here  under  the  demands 
of  interstate  commerce  with  the  consent  of  the  owning  corpora- 
tion, a  different  proposition  would  be  presented ;  but  practically 
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it  was  in  a  transit  into  and  from  the  state  upon  such  reasonable 
conditions  as  ought  not  to  impose  upon  it  such  property  condi- 
tions and  characteristics  as  should  subject  it  to  seizure  in  com- 
ing into  and  returning  from  the  state  for  the  purpose  of  giving 
jurisdiction  to  litigants  here  who  otherwise  would  be  compelled 
to  contest  their  causes  of  action  in  tribunals  where  the  property 
had  its  undoubted  legal  situs."  In  the  usual  course  of  business 
there  must  be  some  interval  of  time  between  the  unloading  and 
reloading  of  the  car  as  an  instrumentality  of  interstate  com- 
merce. To  hold  a  seizure  during  the  process  of  unloading  in- 
valid and  a  seizure  the  moment  the  car  became  empty  and 
awaited  return  shipment  valid  would  place  the  protection  of  in- 
terstate commerce  on  too  narrow  a  consideration,  and  would  nat- 
urally tend  to  seriously  impair,  if  not  destroy,  the  use  of  such 
cars  in  commerce  -between  the  states,  for  carriers,  unless  com- 
pelled by  law,  would  hesitate  to  let  their  cars  go  beyond  state 
lines  if  thereby  they  became  subject  to  attachment  the  moment 
they  were  unloaded.  The  tendency  of  seizures  would  be  to  cause 
the  breaking  of  bulk  and  transfer  of  such  freight  at  state  lines, 
whereas  not  only  public  policy  but  the  spirit  and  provisions  of  the 
federal  statutes  (U.  S.  Rev.  St.  §  5258  [U.  S.  Comp.  St.  1901, 
p.'  35641  and  Act  Feb.  4,  1887,  24  Stat.  382,  c.  104,  §  7  [U.  S. 
Comp.  St.  1901,  p.  3159])  require  that  interstate  shipments  shall 
go  forward  in  continuous  passage  from  the  place  of  shipment  to 
the  place  of  destination.  The  right  to  go  to  the  place  of  destina- 
tion and  unload  without  interruption  involves  the  right  to  com- 
plete the  transit  of  the  car  as  an  instrument  of  interstate  com- 
merce by  an  uninterrupted  return  to  the  original  situs,  if  done 
within  a  reasonable  time  in  the  usual  course  of  such  business. 
The  case  of  Southern  Flour  &  Grain  Co.  v.  Northern  Pacific  Rv. 
Co.,  127  Ga.  626,  56  S.  E.  742,  9  L.'R.  A.  (N.  S.)  853,  is  opposed 
to  this  view,  but  we  think  the  greater  weight  of  authority  and 
reason  is  with  the  view  herein  announced.  Our  .attachment  laws 
must  therefore  be  so  construed  as  not  to  permit  seizure  of  rail- 
road cars  of  a  foreign  corporation  under  the  circumstances  of 
this  case,  as  it  would  be  an  unlawful  interference  with  interstate 
commerce. 

As  to  the  third  question,  this  point  becomes  immaterial,  if  we 
are  right  in  the  question  just  considered.  However,  the  sheriff's 
return  states  that  he  seized  and  took  into  his  possession  freight 
box  car  No.  14719  of  the  New  York  Central  &  Hudson  River 
Railroad  Company  on  March  1,  1906,  while  in  the  possession  of 
the  Scaborad  Air  Line  Railway,  and  that  he  delivered  a  notice  of 
the  attachment  to  the  agent  of  the  Seaboard  Air  Line  Railway, 
and  in  his  affidavit  the  sheriff  states  that  he  attached  said  car,  took 
the  number  thereof,  hunted  up  the  yard  master  and  informed  him 
that  he  had  attached  the  said  car  and  that  it  must  not  be  moved 
without  direct  orders  from  W.  A.  Duncan,  agent  of  the  Seaboard 
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Air  Line  Railway  Company,  to  which  he  fully  agreed ;  that  affi- 
ant went  to  said  agent  and  completed  the  service  by  serving  on 
him  a  certified  copy  of  the  warrant  of  attachment  and  the  notice 
of  attachment;  that  actual  possession  of  the  car  was  taken  as 
fully  as  it  was  possible  under  the  circumstances.  Believing  the 
property  attachable,  the  sheriff  did  not  comply  with  the  provi- 
sions of  section  2178,  Civ,  Code  1902.  In  attaching  personal 
property  the  general  rule  requires  that  the  officer  shall  take  ac- 
tual possession  of  the  same;  but  from  their  nature  and  condi- 
tion there  are  certain  species  of  property  which  are  absolutely 
incapable  of  manual  delivery,  and  certain  kinds. of  property  so 
heavy  and  bulky  as  to  be  handled  only  in  a  particular  manner 
not  available  to  the  officer  by  any  practical  means  or  expenditure, 
that  may  be*  regarded  as  incapable  of  manual  delivery  to  the  of- 
ficer. In  some  states  provision  is  made  by  statute  for  the  sei- 
zure of  bulky  or  irremovable  property,  as  in  Massachusetts, 
where  the  officer  is  not  required  to  take  actual  custody  of  rail- 
road cars.  Hall  v,  Carney,  140  Mass.  131,  3  N.  E.  14;  4  Cyc. 
656.  The  provisions  of  section  257  of  our  Code  are  broad 
enough  by  a  liberal  construction  to  cover  the  execution  of  an 
attachment  on  any  property  "incapable  oi  manual  delivery  to  the 
sheriff''  by  leaving  with  the  individual  holding  such  property  a 
certified  copy  of  the  warrant  with  a  notice  showing  the  property 
levied  on.  This  may  well  be  construed  to  embrace  such  a  bulky 
and  unmanageable  thing  as  a  freight  car  which,  while  it  may  be 
deliverable  to  another  carrier  having  track  facilities,  cannot  be 
practically  delivered  to  the  officer  having  no  such  facilities  un- 
less at  such  an  enormous  expenditure  as  to  render  such  seizure 
useless.  To  require  the  sheriff  to  chain  the  car  to  the  track  or 
otherwise  physically  obstruct  its  removal  would  often  have  the 
effect  of  preventing  the  railroad  company  from  the  necessary  use 
of  its  track,  a  hardship  to  the  carrier  which,  if  possible,  should 
be  avoided.  In  such  perplexing  circumstances  it  is  reasonable  to 
hold  that  the  method  of  seizure  adopted  by  the  sheriff  was  proper 
and  legal. 

The  agent  of  the  Seaboard  Air  Line  Railway  Company  made 
affidavit  that  in  the  shifting  of  trains  it  was  necessary  to  move 
said  freight  car ;  that  it  was  finally  removed  from  its  freight 
yard  and  went  into  the  possession  of  the  Southern  Railway  Com- 
pany to  be  transported  back  to  the  owner  in  New  York  in  the 
ustial  course  of  Dusiness.  Such  conduct  could  not  of  itself  de- 
stroy the  Hen  of  an  attachment  levied  as  this  was,  but,  as  the 
properly  was  not  attachable,  no  effective  lien  existed. 

It  is  the  judgment  of  this  court  that  the  order  of  the  circuit 
court  be  reversed. 
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(Court  of  Appeals  of  Maryland,  Jan.  7,  1908.) 

[68  Atl.  Rep.  511.] 

Carriers — Injury  to  Passenger — Setting  Down  Passengers— Instruc- 
tions.— In  an  action  by  a  passenger  for  injuries,  an  instruction  that,  ii 
the  jury  found  that  the  street  car  came  to  a  full  stop  to  allow  pas- 
sengers to  alight,  and  thereupon  plaintiff,  using  due  care,  attempted 
to  get  off  the  car,  but  while  attempting  so  to  do  the  car  was  started 
by  a  servant  of  the  street  car  company,  by  reason  of  which  the 
plaintiff  was  thrown  to  the  ground  and  injured,  the  finding  should  be 
for  the  plaintiff,  was  properly  given. 

Same — Actions  for  Injuries — Instructions.* — In  an  action  against  a 
street  railroad  for  personal  injuries  to  a  passenger,  an  offered  in- 
struction that  if  plaintiff  stepped  to  the  foot-board  of  the  car  while 
it  was  still  in  motion,  and  on  that  account  was  thrown  to  the  street 
and  injured,  he  could  not  recover,  was  properly  modified  by  making  it 
further  necessary  to  his  nonrecovery  that  he  failed  to  use  ordinary 
care,  since,  as  a  matter  of  law,  it  is  not  always  negligence  to  attempt 
to  get  off  a  car*  when  it  is  in  motion. 

Same — Questions  for  Jury.^In  an  action  against  a  street  railroad 
for  personal  injuries  to  a  passenger,  caused  by  the  starting  of  a  car 
while  he  was  attempting  to  alight  therefrom,  the  question  of  negli- 
gence and  contributory  negligence  held,  under  the  evidence,  to  be 
one  for  the  jury. 

Appeal  from  Baltimore  City  Court;  Charles  E.  Phelps,  Judge. 

Action  by  Michael  Rosik  against  the  United  Railways  &  Elec- 
tric Company  of  Baltimore.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Argued  before  Briscok,  Boyd,  PearcE,  Sch  mucker,  Burke, 
and  RoDGERS,  JJ. 

/.  Pembroke  Thpm  and  Joseph  C.  France,  for  appellant. 
Robert  F.  Leach,  for  appellee. 

Briscoe,  J.  The  plaintiff  recovered  a  judgment  in  the  Balti- 
more city  court  for  personal  injuries  sustained  while  a  passen- 
ger on  one  of  the  defendant's  cars  in  Baltimore  -city.  At  the  trial 
of  the  case  the  defendant  reserved  three  exceptions.  Two  of 
these  relate  to  the  rulings  of  the  court  upon  the  admissibility  of 
evidence,  and  are  waived  by  the  appellant  in  its  brief  and  in  the 
argument  in  this  court.     The  third  exception  presents  the  ruliiig 

*See  last  foot-notes  appended  to  Lexington  Ry.  Co.  v.  Herring 
(Ky.),  25  R.  R.  R.  635,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  635.  where  all 
the  authorities  on  the  subject  in  this  series  preceding  it  are  collected. 
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of  the  court  upon  the  prayers,  and  is  the  one  question  for  dis- 
cussion upon  this  tippeal.  The  plaintiff  offered  three  prayers,  all 
of  which  were  granted.  The  defendant's  first,  second,  and  sixth 
were  refused,  but  its  third,  fourth,  and  fifth  prayers  were  granted 
a<;  offered.  The  defendant's  first  prayer  was  granted,  with  cer- 
tain modifications.  The  action  of  the  court  in  granting  the 
plaintiff's  prayers  and  in  rejecting  the  defendant's  prayers,  as 
stated,  forms  the  basis  of  the  third  exception,  and  becomes  the 
only  matter  before  us  for  consideration. 

The  plaintiff  was  a  passenger  on  one  of  the  defendant's  cars  on 
Aiigfust  22,  1905,  and  was  injured  while  attempting  to  leave  or 
alight  from  the  car  near .  Lakewood  avenue,  in  Baltimore  city. 
He  testified:  That  he  boarded  the  defendant's  car  at  Wolfe  and 
Aliceanna  streets,  paid  his  fare,  and  became  a  passenger  therein. 
That  when  the  car  reached  Cannon  street  he  notified  the  conduc- 
tor to  stop  at  Luzerne  street.  The  car  slacked  up, 
but  did  not  stop.  He  asked  the  conductor  why  he 
did  not  stop  the  car.  The  conductor  replied,  "Never  mind." 
He  then  asked  him  to  stop  at  Lakewood  avenue,  and  the  car 
CTossed  the  steam  railroad  tracks  at  Lakewood  avenue  and 
stopped.  He  then  got  up,  caught  hold  of  the  bench  with  his  hand, 
and  caught  hold  of  the  handle,  put  one  foot  down  upon  the 
board,  and  as  he  was  about  to  pull  the  other  leg  aftei,  the  con- 
ductor pulled  the  bell  twice,  he  was  thrown  off,  and  the  car  went 
on.  That  he  was  hurt  on  the  knee,  leg,  and  thigh,  in  the  chest 
and  shoulders,  and  is  still  unable  to  lift  anything  with  the  left 
hand.  That  he  was  taken  home,  and  sent  for  a  doctor.  He  was 
unable  to  get  out  of  his  bed  for  over  two  months,  and  suffered 
great  pain  from  the  injury.  The  testimony  of  the  plaintiff  as  to 
the  cause  of  the  accident  was  substantially  corrobated  by  the 
witness  Boloviski,  who  was. on  the  car  at  the  time  and  saw  the 
accident.  Evidence  was  offered  by  the  defendant  tending  to 
prove  that  the  accident  was  caused  by  the  carelessness  of  the 
plaintiff  in  attempting '  to  leave  the  car  while  in  motion  in  the 
middle  of  a  block  at  Binney  street,  near  Lakewood  avenue ;  that 
he  walked'  down  to  the  footboard,  held  on  to  the  handle,  and 
jumped  off  the  car,  while  in  rapid  motion;  that  he  was  warned 
not  to  do  so. 

The  rule  of  law  bearing  upon  negligence  cases  similar  to  the 
one  now  before  us  has  been  so  firmly  fixed  by  the  decisions  of 
this  court  that  it  becomes  more  a  matter  of  the  application  of  the 
facts  of  the  case  than  a  discussion  of  the  reasons  upon  which  tVie 
nile  rests.  The  question  of  nes^ligence  both  on  the  part  of  the 
plaintiff  and  defendant  was  fairly  and  correctly  presented  to  the 
juiy  in  this  case  by  the  plaintiff's  and  deifendant's  eranted 
prayers  upon  the  facts  set  out  in  the  record.  The  plaintiff's  first 
prayer  was  properly  granted.     It  submitted  the  correct  rule  as 
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to  the  degree  of  care  and  skill  the  defendant  was  bound  to  exer- 
cise for  the  plaintiff's  safety,  as  a  passenger,  on  its  cars.  It  has 
been  approved  by  a  number  of  cases  in  this  court.  United  Rail- 
ways Co.  V.  Beidelman,  95  Md.  483,  52  Atl.  913.  The  plaintiff's 
second  and  third  prayers  were  also  properly  granted,  and  we 
do  not  understand  their  correctness  to  be  seriously  controverted 
here.  The  second  prayer  is  as  follows:  "The  plaintiff  prays 
the  court  to  instruct  the  jury  that,  of  the  jury  find  from*  the  evi- 
dence before  tliem  that  Michael  Rosik,  the  plaintiff,  was  a  pas- 
senger upon  one  of  the  defendant's .  cars,  and  if  they  further 
find  that  said  car  came  to  a  full  stop  to  allow  passengers  to 
alight,  and  if  they  further  find  that  after  said  car  came  to  a  full 
stop  the  said  plaintiff,  while  using  due  care  and  caution  on  his 
part  in  the  premises,  attempted  to  alight  from  said  car,  and  if 
they  further  find  that  said  car  was  started  by  an  agent  or  serv- 
ant of  said  defendant  while  said  plaintiff  was-  in  the  act  of 
alighting  from  said  car,  and  that  by  reason  thereof  the  plaintiff 
was  thrown  to  the  ground  and  sustained  the  injuries  testified  to, 
then  the  verdict  must  be  for  the  plaintiff."  The  third  prayer  re- 
lates to  the  measure  of  damages  and  is  free  from  objection. 

The  defendant's  first  prayer  was  rejected  as  offered.  It  was, 
however,  granted  by  a  modification  to  the  effect,  provided  the 
jury  find  that  under  all  the  circumstances  there  was  want  of 
ordinary  care  on  the  part  of  the  plaintiff.  There  was  no  such 
error  in  the  granting  of  this  prayer,  as  modified,  of  which  the 
defendant  can  complain.  The  prayer,  as  offered,  was  as  follows : 
"The  jury  are  instructed  that,  if  they  find  from  the  testimony 
that  the  plaintiff  at  the  time  of  the  accident  mentioned  stepped 
to  the  footboard  of  the  car  while  the  same  was  in  motion  and 
before  it  reached  the  stopping  place,  and  while  on  said  footboard 
was  thrown  into  the  street  by  the  motion  of  the  car,  then  their 
verdict  must  be  for  the  defendant."  A  prayer  similar  to  the  one 
here  offered  by  the  defendant  has  been  condemned  by  a  number 
of  cases  in  this  court.  In  the  recent  case' of  United  Rys.  Co.  v. 
Weir,  102  Md.  290,  62  Atl.  588,  this  court,  in  approving  the 
previous  decisions  on  the  subject,  said :  "Whether  it  be  negli- 
gence per  se  for  one  to  attempt  to  alight  from  a  moving  car 
must  depend  upon  the  circumstances  of  the  particular  case."' 
In  United  Rys.  Co.  v.  Woodbridge,  97  Md.  636,  55  Atl.  444,  it 
is  also  said  that  the  weight  of  authority  is  against  the  proposition 
that  it  is  always,  as  matter  of  law,  negligence  and  want  of  ordi- 
nary care  for  a  person  to  attempt  to  get  off  from  a  car  when  it 
is  in  motion.  B.  &  O.  R.  R.  Co.  v.  Kane,  69  Md.  27,  13  Atl. 
387.  9  Am.  St.  Rep.  387 :  N.  Y.,  Phil.  &  N.  R.  R.  Co.  r.  Coul- 
iKHirn,  69  Md.  360, 16  Atl.  208, 1  L.  R.  A.  541, 9  Am.  St.  Rep.  430 : 
Western  Afd.  R.  R.  Co.  v.  Ilerold,  74  Md.  510,  22  Atl.  323,  14  L. 
R.  A.  75 ;  Cumberland  Valley  R.  R.  Co.  v.  Maugans,  61  Md.  53, 
48  Am.  Rep.  88;  United  Ry.  Co.  v.  Hertel,  97  Md.  383,  55  Atl. 
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428.  The  fecond  and  sixth  prayers  of  the  defendant  were  prop- 
trly  refused,  because  they  submitted  the  same  proposition  in  sub- 
stantially the  same  language  as  the  rejected  first  prayer,  which 
we  have  held  was  clearly  objectionable  for  the  reasons  herein 
stated. 

The  theory  of  the  defendant's  case,  we  think,  was  correctly 
submitted  in  its  three  granted  prayers,  and  in  the  first  amended 
prayer.  The  law  of  the  case  was  fairly  put  to  the  jury  by  the 
granted  prayers  on  behalf  of  the  plaintiflF  and  defendant,  and  we 
find  no  reversible  error  in  the  rulings  of  the  court  thereon.  The 
facts  of  the  cases  of  Baltimore  Consolidated  Ry.  Co.  i\  Foreman, 
94  Md.  225,  51  Atl.  83,  State,  Use  of  Miller,  v.  Western  Md.  R. 
R.  Co.,  105  Md. — ,  65  Atl.  635,  and  other  cases  relied  upon  by 
the  defendant,  and  cited  in  its  brief,  were  unlike  those-  of  this 
case.  They  are  dissimilar,  and  do  not  fit  the  facts  of  this  case. 
The  question  of  negligence  and  contributory  negligence  was  one 
of  fact  for  the  jury  to  determine,  urtder  all  the  evidence,  and, 
finding  no  error  in  the  rulings  of  the  court,  the  judgment  will 
be  affirmed. 

Judgment  affirmed,  with  costs. 


Brown  v.  Central  of  Georgia  Ry.  Co. 

(Supreme  Court  of  Georgia,  July  11,  1907.) 

[58  S.  E.  Rep.  163.] 

Carriers — Expulsion  of  Passenger — Evidence.^ — Where  a  passenger 
boarded  a  railroad  train  at  Fort  Valley  for  the  purpose  of  going  to 
Smithville,  and  tendered  in  payment  of  his  transportation  a  mileage 
book,  which,  upon  examination,  was  found  not  to  contain  sufficient 
mileage  for  the  jodrney,  but  only  sufficient  to  carry  the  passenger  to 
Nfarshallville.  and  the  conductor  informed  the  passenger  that  he  in- 
tended to  stop  at  Marshallville,  that  the  ticket  office  would  be  open,  and 
that  the  passenger  could  buy  a  ticket  from  the  agent  at  that  point,  and  on  ar- 
riving at  Marshallville  the  passenger  left  the  train  immediately  for 
the  purpose  of  purchasing  a  ticket,  and  found  the  ticket  office  open, 
but  the  agent,  engaged  in  other  business  than  selling  tickets,  did  not 
wait  on  plaintiff  immediately,  and  where  it  appeared  that  there  was 
sufficient  time  for  the  ticket  to  be  purchased,  if  the  agent  had  attended 
to  the  matter,  and  plaintiff  boarded  the  train  without  having  obtained 
a  ticket,  for  the  reason  that  the  train  was  about  to  depart,  and  these 

*For  the  authorities  in  this  series  on  the  subject  of  the  right  of 
a  railroad  company  to  charge  extra  fare  because  of  the  passenger's 
failure  to  procure  a  ticket,  see  extensive  note,  20  Am.  &  Eng.  R.  Cas., 
^^  S.,  533;  foot-notes  appended  to  Southern  Ry.  Co.  v.  Fleming  (Ga.), 
24  R.  R,  R.  600.  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  600. 
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facts  were  known  to  the  conductor,  and   the   plaintiflF  tendered  the 
conductor  three  cents  per  mile  from  Marshallville  to  Smithville,  the 
conductor  had  no  legal  right  to  put  him  off  the  train  because  he  re- 
fused to  pay  four  cents  per  mile. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Macon  County;  Z.  A.  Littlejohn, 
Judge. 

Action  by  W.  O.  Brown  against  the  Central  of  Georgia  Rail- 
way Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Brown  sued  the  railway  company,  alleging  that  he  boarded  the 
train  of  the  defendant  at  Fort  Valley  for  the  purpose  of  going  to 
Smithville.  When  the  conductor  approached  he  handed  him  a 
mileage  book,  and  was  informed  by  the  conductor  that  the  mile- 
age in  the  book  was  not  sufficient'  to  take  him  to  Smithville. 
When  the  plaintiff  boarded  the  train  he  thought  he  had  sufficient 
mileage  to  carry  him  to  Smithville.  When  the  conductor  in- 
formed him  to  the  contrary,  he  offered  to  pay  him  in  cash  what- 
ever amount  was  necessary  to  continue  his  transportation  to 
Smithville,  when  the  conductor  replied:  "I  have  got  to  stop  ac 
Marshallville,  and  the  office  is  open,  and  you  can  buy  a  ticket 
from  the  agent.'*  On  arriving  at  Marshallville  plaintiff  left  the 
train  immediately,  for  the  purpose  of  purchasing  a  ticket,  but  the 
agent  was  engaged  with  his  express  business,  and  could  not  wait 
on  plaintiff,  and  the  conductor  did  not  stop  a  sufficient  lengtfi 
of  time  for  him  to  secure  the  ticket,  but  waved  the  train  ahead 
just  as  the  agent  was  prepared  to  issue  the  ticket.  Plaintiff  then 
boarded  the  train,  and  the  conductor  demanded  four  cents  per 
mile  from  Marshallville  to  Smithville.  Plaintiff  refused  to  pay 
this  amount,  but  offered  to  pay  fare  at  the  rate  of  three  cents 
per  mile,  plus  15  cents,  which  offer  was  declined.  The  con- 
ductor then  stopped  the  train  at  a  flag  station.  *known  as  "Win- 
chester," about  two  miles  from  Marshallville,  and  forcibly 
ejected  plaintiff  from  the  train.  It  is  alleged  that  according  to 
the  rules  and  regulations  of  the  company  the  plaintiff  was  en- 
titled to  ride  from  Marshallville  to  Smithville  upon  payment  to 
the  conductor  of  three  cents  per  mile  for  the  distance  in  excess 
of  the  mileage  contained  in  the  book.  It  is  also  alleged  that 
the  conductor  had  no  right  to  demand  four  cents  per  mile  from 
Marshallville  to  Smithville,  as  he  knew  that  the  plaintiff  had  ex- 
ercised every  effort  to  secure  a  ticket  at  Marshallville,  and  there- 
fore he  was  entitled  to  ride  on  a  cash  fare  of  three  cents  per 
mile.  The  petition  then  alleges  in  detail  the  damages  claimed  to 
have  been  sustained  on  account  of  being  ejected  at  night  in  the 
cold,  and  being  required  to  ride  in  a  private  conveyance  two 
miles  to  Marshallville,  etc.     At  the  conclusion  of  the  plaintiff'^ 
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testimony  the  judge  granted  a  nonsuit,  and  the  plaintiff  excepted. 

Twiggs  &  Oliver  and  Jos,  M,  Du  Pree,  for  plaintiff  in  error, 
Lawton  &  Cunningham  and  W.  D.  Kiddoo,  for  defendant  in 
error. 

Cobb,  P.  J.  (after  stating  the  facts).  The  plaintiff  was  cer- 
tainly entitled  to  use  his  mileage  book  for  the  purpose  of  trans- 
portation to  the  last  station  to  which  the  train  was  scheduled  or 
accustomed  to  stop,  embraced  within  the  number  of  miles  re- 
maining in  the  book.  According  to  the  averments  in  the  petition 
this  station  was  Marshallville.  He  intended  to  go  to  Smithville, 
a  station  much  further  on,  and  thought  he  had  mileage  sufficient 
for  that  purpose.  He  was  mistaken.  But,  even  if  he  had  not 
labored  under  this  misapprehension,  he  could  not  have  secured  a 
ticket  at  Fort  Valley  from  Marshallville  to  Smithville  in  order 
to  complete  his  journey.  The  plaintiff  was  rightfully  on  the 
train,  therefore,  from  Fort  Valley  to  Marshallville;  and  the 
question  is  whether  he  used  reasonable  diligence  to  secure  a 
ticket  after  Marshallville  was  reached.  The  conductor  was  un- 
der no  obligation  to  delay  the  train  at  Marshallville  for  the  pur- 
pose of  allowing  him  to  secure  a  ticket.  Neither  was  the  ticket 
agent  at  Marshallville  under  any  obligation  to  keep  the  ticket 
office  open  for  the  sale  of  tickets  while  the  train  was  standing 
at  the  station,  if  Mar.shallville  was  a  point  at  which  the  agent 
was  authorized  to  close  the  ticket  office  during  such  time.  But 
whether  Marshallville  was  a  point  at  which  the  agent  was  au- 
thorized to  close  his  office  is  immaterial ;  for  it  distinctly  appears 
that  the  ticket  office  was  open,  and  the  agent  refused  to  sell  the' 
ticket  immediately  upon  demand,  for  the  reason  that  he  was 
engaged  in  business  connected  with  the  express  company.  The 
agent  did  not  place  his  refusal  to  sell  the  ticket  upon  the  ground 
that  the  time  for  selling  tickets  for  that  train  had  expired,  but 
expressed  a  willingness  to  sell  the  ticket,  and  delayed  the  sale 
simply  for  the  reason  that  he  was  temporarily  engaged  with 
other  matters.  \i  the  time  that  the  train  was  at  the  station  was 
sufficient  for  the  plaintiff  to  have  purchased  a  ticket  if  the  agent 
had  been  at  his  place  as  ticket  agent,  the  failure  of  the  plaintiff 
to  secure  a  ticket  from  Marshallville  to  Smithville  was  not  his 
fault,  but  was  the  fault  of  the  company.  If,  when  the  train 
reached  Marshallville,  the  ticket  office  was  closed,  and  properly 
closed,  the  conductor  would  have  had  the  right,  when  the  plain- 
tiff r^-entered  the  train,  to  demand  of  him  four  cents  per  mile; 
but  if  the  ticket  office  was  open,  and  the  failure  to  procure  the 
ticket  was  due  to  the  refusal  of  the  agent  to  sell 
a  ticket  because  engaged  in  other  business,  especially  when 
such  other  business  was  not  connected  with  the  business  of  the 
railroad  company,  the  conductor,  upon  being  informed  of  the 
circumstances  which  caused  the  failure  to  procure  the  ticket,  had 
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no  authority  to  demand  more  than  three  cents  per  mile.  A 
prospective  passenger  must  use  due  diligence,  according  to  all 
the  circumstances  of  the  case,  to  procure  a  ticket  before  boarding 
a  train;  or  rest  content  to  pay  the  additional  charge  imposed 
upon  those  who  ride  without  tickets;  but,  when  such  diligence 
has  been  used,  the  right  of  the  conductor  to  make  the  additional 
charge  does  not  exist.  The  plaintiff  had  the  right  to  ride  from 
Fort  Valley  to  Smkhville  upon  a  ticl^et  purchased  from  Fort 
Valley  at  three  cents  per  mile  for  the  entire  distance.  He  had 
a  right  to  ride  from  Fort  Valley  to  Smithville  upon  two  tickets^ 
one  purchased  at  Fort  Valley  to  carry  him  to  Marshallville,  and 
the  other  at  Marshallville  to  carry  him  to  Smithville.  If  he 
boarded  the  train  at  Fort  Valley  with  a  ticket  there  purchased 
from  Fort  Valley  to  Marshallville,  he  took  the  chances  of  being 
able  to  purchase  a  ticket  from  Marshallville  to  Smithville  while 
the  train  was  standing  at  the  station;  and  if,  through  no  fault 
of  the  railroad  company,  he  failed  to  secure  a  ticket  at  Marshall- 
ville, he  must  rest  content  to  pay  the  additional  charge.  When 
he  boarded  the  train  at  Fort  Valley  with  his  mileage  book,  he 
was  in  the  same  position  as  if  he  had  bought  a  ticket  from  Fort 
Valley  to  Marshallville.  His  journey  was  really  divided  into 
two  parts.  His  right  to  transportation  from  Fort  Valley  to 
Marshallville  was  complete  and  undenied. '  His  right  to  trans- 
portation from  Marshallville  to  Smithville.  at  the  ticket  rate  de- 
pended upon  whether  the  ticket  office  was  open  at  Marshallville, 
and  he  exercised  due  diligence  in  endeavoring  to  buy  a  ticket, 
and  failed  from  no  want  of  diligence  on  his  part. 
.  This  case  is  very  similar  to  the  case  of  Georgia  Railroad  Co. 
V,  Murden,  83  Ga.  753,  86  Ga.  364.  In  that  case  the  plaintiff 
boarded  the  train  at  Robinson,  a  flag  station,  to  go  to  Augusta,, 
and  the  conductor  demanded  four  cents  per  mile  for  the  entire 
distance,  and  there  was  a  controversy  between  the  plaintiff  and 
the  conductor  as  to  whether  a  passenger  who  boarded  a  train  at 
a  flag  station  could  be  charged  more  than  three  cents  per  mile. 
The  conductor  finally  told  the  plaintiff  that  if  he  would  pay  him 
four  cents  per  mile  to  Crawfordville,  and  there  leave  the  train 
and  board  it  again,  he  could  ride  the  remainder  of  the  distance 
for  three  cents  per  nlile.  It  seems  that  there  was  a  rule  of  the 
company  which  authorized  a  conductor  to  accept  a  cash  fare  of 
three  cents  per  mile  on.  night  trains  when  an  office  was  closed. 
The  plaintiff  left  the  train  at  Crawfordville  and  attempted  to 
purchase  a  ticket,  but  the  office  was  closed.  When  he  re-entered 
the  train  the  conductor  demanded  four  cents  per  mile  notwith- 
standing the  fact  that  the  office,  was  closed,  and  upon  the  refusal 
of  the  plaintiff  to  pay  this  amount  he  was  ejected  from  the  train. 
The  only  difference  between  that  case  and  this  is  that  in  that 
case  the  office  was  closed  and  no  tickets  were  being  sold,  while 
in  the  present  case  the  office  was  open,  but  the  agent  refused  to 
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sell  the  ticket  until  he  had  transacted  other  business.  So  far 
as  the  diligence  of  the  passenger  was  concerned,  it  was  the  same 
in  each  case.  Each  did  all  that  reasonable  diligence  required. 
The  passenger  in  the  first  instance  went  to  the  ticket  office  and 
found  it  closed,  and  the  passenger  in  this  case  went  to  the  ticket 
office  and  found  it  open,  but  no  one  there  to  sell  the  ticket.  This 
case  is,  in  principle,  controlled  by  the  ruling  in  the  Murden  Case 
above  cited.  The  court  erred  in  granting  a  nonsuit. 
Judgment  reversed.     All  the  Justices  concur. 


Entzminger  v.  Seaboard  Air  Line  Ry. 

(Supreme  Court  of  South  Carolina,  Feb.  22,  1908.) 

[60  S.  E.  Rep.  441.] 

New  Trial — ^Discretibn  of  Court — Grounds — Excessive  Damages. — 
The  refusal  of  a  trial  court  to  grant  a  new  trial  for  excessive  dam- 
ages was  not  an  abuse  of  discretion,  though  the  judge  stated  at  the 
time  that  he  was  satisfied  that  the  damages  were  excessive,  and, 
had  he  decided  the  case,  he  would  not  have  given  so  much,  since  the 
fact  that  the  trial  court's  finding  would  have  been  for  less  than  the 
verdict  of  the  jury  did  not  make  the  verdict  excessive  in  a  legal  sense. 

Appeal — Objections  for  Review — ^Evidence — Sufficiency. — The  suf- 
cicncy  of  evidence  to  support  a  verdict  for  punitive  damages  will  not 
be  considered  on  appeal  from  a  judgment  overruling  a  motion  for 
a  new  trial  on  the  ground  of  entire  lack  of  evidence  to  support  such 
a  verdict,  where  the  objection  of  lack  of  evidence  was  not  made  in  the 
trial  court  by  motion  for  nonsuit,  nor  by  request  to  instruct  the 
jury  that  there  was  no  evidence  to  support  such  a  verdict,  as  required 
by  the  standing  rule  of  the  circuit  court. 

Carriers — Carriage  of  Passengers — Putting  Off  at  Wrong  Station — 
Pnnitiye  Damages — Evidence.* — Where,  in  an  action  against  a  car- 
rier for  actual  and  punitive  damages,  caused  by  the  acts  of  defend- 
ant's servants  in  putting  a  passenger  off  a  train  at  the  wrong  station^ 
the  evidence  was  such  as  to  furnish  reasonable  ground  for  the  jury 
to  infer,  although  the  train  hands  heard  a  call  from  the  passenger  and 
saw  a  signal  from  the  station  agent  to  stop  the  train,  they  failed 
to  do  so,  though  aware  of  the  passenger's  predicament,  the  evidence 
was  sufficient  to  sustain  a  verdict  for  punitive  damages. 

Eridence — Opinion  Evidence — Subjects  of — Merits  of  Cause. — In  an 
action  against  a  carrier  for  actual  and  punitive  damages,  caused  by 
putting  a  passenger  off  a  train  at  the  wrong  station,  a  witness  cannot 


*See  foot-notes  appended  to  Atlanta,  etc.,  R.   Co.  v.  Potts   (Ga.), 
24  R.  R.  R.  621,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  621. 
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be  asked  as  to  his  opinion  as  to  the  degree  of  willfulness  shown  by 
the  train  crew,  since  the  opinion  pertained  to  the  merits  of  the  cause 
which  was  for  the  jury. 

Appeal  from  Common  Pleas  Circuit  Court,  Bamberg  County; 
D.  E.  Hydrick,  Judge. 

Action  by  J.  F.  Entzminger  against  the  Seaboard  Air  Line 
Railway  for  actual  and  punitive  damages,  caused  by  the  act  of 
defendant's  employees  in  putting  plaintiff  off  a  train  at  the 
wrong  station.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed.  .     . 

£.  T.  La  Fitte  and  Wm,  H,  Lyles,  for  appellant. 
/.  IV.  Thurmond,  /.  F.  Carter,  and  Geo.  B.  Timmerman,  for 
respondent. 

Woods,  J.  With  the  purpose  of  going  to  Denmark,  S.  C, 
J.  F.  Entzminger,  on  the  night  of  24th  December,  1906,  boarded 
the  defendant  company's  north-bound  train  at  Jacksonville,  Fla. 
He  gave  the  necessary  mileage  to  the  conductor,  and  requested 
him,  and,  later,  the  Pullman  porter,  to  wake  him  at  Denmark. 
The  conductor  promised  to  see  that  his  request  was  complied 
with.  Instead  of  being  put  off  at  the  proper  place,  Entzminger 
was  awakened  by  the  porter.,  who  told  him  Denmark  was  the 
next  station,  and,  when  the  train  stopped,  put  him  off  at  the  sta- 
tion, which  proved  to  be  Govan,  a  small  place  nine  miles  from 
Denmark.  It  was  very  early  in  the  morning,  and  dark.  The 
passengers  had  alighted,  and  the  train  was  just  drawing  out, 
when  the  plaintiff,  perceiving  the  mistake,  immediately  rushed 
after  the  train,  and  cried  to  the  porter  on  the  back  platform: 
"This  is  not  Denmark.  Stop  the  train" — and,  seeing  the  station 
agent  with  a  lantorn,  called  him  to  wave  the  train  down.  Sev- 
eral witnesses,  including  the  station  agent,  testified  the  porter 
pulled  the  cord,  but  neither  this  nor  the  waving  of  the  agent's 
lantern  was  of  any  effect  in  stopping  the  train.  The  plaintiff  had 
to  make  connection  that  morning  at  Denmark  with  the  Southern 
Railway's  train  to  Augusta  in  order  that  he  might  meet  some 
pressing  personal  engagements  that  afternoon,  25th  December, 
at  Aiken,  S.  C.  He  was  much  wrought  up  and  troubled  at  the 
prospect  of  missing  his  connection,  and  after  considerable 
trouble  succeeded  in  hiring  a  team  to  take  him  to  Denmark.  He 
testified  that,  owing  to  defendant's  negligence  in  putting  him  off 
at  the  wrong  station,  he  was  exposed  to  the  bitterly  cold  weather 
on  his  ride  to  Denmark,  was  made  sick,  and  rendered  unable  to 
attend  to  his  duties  for  several  weeks,  thereby  undergoing  serious 
physical  and  mental  suftering.  This  action  was  brought  for 
actual  and  punitive  damages  against  the  defendant  company,  and 
tried  at  the  March  term  of  court  of  common  pleas  for  Bamberg 
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county.  The  defendant's  counsel  admitted  actual  damages,  but 
contested  the  cause  of  action  for  punitive  damages.  Upon  the 
jury's  rendering  a  verdict  for  $500  for  the  plaintiff,  the  defendant 
made  a  motion  for  a  hew  trial,  v^hich  the.  trial  judge  refused. 

The  first .  exception  alleges  error  in  that  the  circuit  judge 
abused  his  discretion  in  not  granting  a  new  trial;  "his  honor 
saying  at  the  time  that  he  was  satisfied  the  damages  were  excess- 
nr,  and,  had  he  decided  the  case,  he  would  not  have  given  so 
much."  In  refusing  the  motion  to  strike  out  the  portion  of  the 
exception  above  italicized,  the  circuit  judge,  in  an  order  ap- 
pended to  the  "case,"  explains  his  expressions  as  to  the  verdict, 
as  follows:  "Appellant's  attorney  evidently  misunderstood  my 
remarks  in  refusing  his  motion  for  a  new  trial.  I  did  not  say  the 
verdict  was  excessive  in  the  legal  sense  of  that  word.  If  I  had 
thought  so,  I  would  have  reduced  it.  In  response  to  the  argu- 
ment of  the  appellant's  attorney,  I  said,  in  substance,  that  the 
verdict  was  larger  then  I  would  have  probably  given  if  I  had 
been  on  the  jury,  but  that,  I  would  not,  in  cases  like  this,  set 
aside  a  verdict  merely  because  it  was  more  or  less  than  in  my 
opinion  it  ought  to  have  been,  for,  if  I  did  so,  very  few  would 
stand."  "It  is  too  well  established  for  discussion  that  a  trial 
judge  is  not  required  as  a  matter  of  law  to  grant  a  new  trial 
merely  because  his  finding  would  have  been  different  from  the 
verdict  of  the  jury."  Beaudrot  v.  Railway  Co.,  69  S.  C.  160,  48 
S.  E.  106. 

There  was  no  error  in  refusing  a  new  trial,  made  on  the 
ground  of  entire  lack  of  evidence  to  support  a  verdict  for  puni- 
tive damages.  The  action  was  commenced,  and  the  tort  com- 
mitted, after  the  adoption  of  the  following  rule  of  the  circuit 
court:  "The  point  that  there  is  no  evidence  to  support  an  alleged 
cause  of  action  shall  be  first  made,  either  by  a  motion  for  non- 
suit, or  a  motion  to  direct  a  verdict ;  and  the  point  that  there  is 
no  evidence  to  support  a  defense  shall  be  first  made  by  a  motion 
to  direct  a  verdict."  It  is  fatal  to  the  appeal  on  this  ground  that 
there  was  no  motion  for  nonsuit  nor  request  to  instruct  the  jury 
that  there  was  no  evidence  to  support  a  verdict  for  punitive  dam- 
ages. But,  aside  from  that,  the  motion  was  properly  refused  on 
the  merits.  Possibly  it  would  be  correct  to  say  the  act  of  a 
porter  in  the  very  early  morning  in  mistaking  one  station  for 
another  should  be  attributed  to  negligence  rather  than  wanton- 
ness; but  in  this  case,  after  the  mistake  was  made,  attention 
was  called  to  it  in  time  to  stop  the  train  in  a  very  short  distance 
from  the  station  and  allow  the  passenger  to  get  on  again.  The 
evidence  furnished  reasonable  ground  for  the  jury  to  draw  the 
inference  that  the  call  to  stop  the  train  was  heard  and  the  sig- 
nal observed,  and  that  the  servants  of  the  defendant  failed  to 
have  the  train  stopped,  though  aware  of  the  plaintiiT's  predica- 
ment.   Ford  V,  Railway,  75  S.  C.  286,  55  S.  E.  448. 


266         Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  II  S 

Cleveland,  etc.*  Ry.  Co.  v.  Henry 

The  exception  to  the  trial  judge  ruling  out  the  question  asked 
by  counsel  for  the  defendant  as  to  the  plaintiff's  oDinion  of  the 
degree  of  willfulness  shown  by  the  train  crew  cannot  be  sus- 
tained, since  it  pertained  to  the  merits  of  the  cause,  which  was 
then  on  trial  before  the  jury. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
couit  be  affirmed. 


Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v,  Henry. 

(Supreme  Court  of  Indiana,  Feb.  19,  1908.) 
[83  N.  E.  Rep.  710.] 

Death  —  Actions  —  Pleading  —  Damages.  —  A  complaint  in  an  ac- 
tion by  an  administrator  against  a  railroad  for  his  decedent's  wrongful 
death  which  shows  that  the  decedent  left  a  father,  mother,  sister,  and 
brother,  naming  them,  "who  have  sustained  damages  by  his  death  in 
the  sum  of  $10,000,"  is  sufficient;  it  being  unnecessary  that  the  dam- 
age suffered  be  specially  pleaded. 

Carriers — Carriage  of  Goods — Duty  of  Carrier  to  Receive  and 
Transport  Goods.* — A  railroad  corporation  as  a  common  carrier  is 
under  no  legal  duty  to  haul  show  cars,  that  is,  cars  owned  and  fitted 
up  by  the  showmen  and  used  exclusively  by  them  to  house  and  trans- 
port their  employees  and  show  property  as  a  complete  outfit  from 
place  to  place  over  railroads. 

Same — Private  Carrier. — A  common  carrier  may  become  a  private 
carrier,  and  by  special  agreement  undertake  for  hire  to  carry  that 
which  he  is  under  no  obligation  to  carry. 
Same — Who  Are  Common  Carriers.! — A  common  carrier  is  one 
who  holds  himself  out  in  common,  that  is,  to  all  people  alike,  that  he 
is  engaged  in  the  business  of  transporting  persons,  or  certain  kinds 
of  property,  and  is  prepared  and  ready  to  carry  for  all  who  apply, 
on  the  same  terms. 

Same  —  Duties  and  Liabilities  in  Genearl4  —  Common  carrier  is 
an  insurer  of  the  property  intrusted  to  him  against  loss  from  any 
source,  except  the  act  of  God  or  the  public  enemy,  is  also  held  to  the 
highest  degree  of  care  for  the  safety  of  his  passengers,  and  is  denied 
the  right  to  make  any  contract  for  relief  against  the  negligence  of 
himself  or  employees. 


♦See  extensive  note,  l  R.  R.  R.  134,  24  Am.  &  Eng.  R.  Gas.,  N.  S.. 
134;  foot-notes  appended  to  Baltimore  &  O.  R.  Co.  v.  Whitchill 
(Md.),  22  R.  R.  R.  176,  45  Am.  &  Eng.  R.  Gas.,  N.  S.,  176. 

tSee  extensive  note,  1  R.  R.  R.  134,  24  Am.  &  Eng.  R.  Gas.,  N.  S., 
134;  extensive  note,  23  R.  R.  R.  176,  46  Am.  &  Eng.  R.  Gas.,  N.  S., 
176. 

tSee  extensive  note,  23  R.  R.  R.  176,  46  Am.  &  Eng.  R.  Gas.,  N.  S., 
176. 
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Carrier — ^Duties  and  Liabilities  in  General. — A  pri- 
vate carrier  is  one  who  does  not  engage  in  the  business  of  carrying, 
or  does  not  hold  himself  out  to  carry,  certain  kinds  of  property,  and 
therefore,  respecting  the  carriage,  enjoys  the  full  freedom  of  the 
right  of  contract,  and  may  stipulate  for  relief  from  liability  for  every 
kind  of  accident  resulting  from  negligence  or  otherwise. 

Same— Carriage  of  Passengers — Personal  Injuries — Persons  to 
Whom  Carrier  is  Liable. — A  show  company  contracted  with  a  rail- 
road for  the  transportation  of  its  show  cars  from  place  to  place,  and 
agreed  lo  assume  all  responsibility  for  damages  arising  out  of  the 
contract  and  to  indemnify  said  railroad  from  any  claim  for  personal 
injuries  or  damage  to  property.  While  an  employee  of  the  show 
company  was  lawfully  in  one  of  the  cars  awaiting  transportation  to 
another  town,  the  railroad  ran  one  of  its  trains  against  such  car, 
whereby  the  employee  was  fatally  injured.  He  made  no  effort  to 
procure  transportation  from  the  railroad,  since  by  his  employment 
he  had  the  right  to  carriage  in  the  show  cars  without  the  payment  of 
fare.  Held,  that  such  employee  was  bound  to  know  that  the  car 
would  be  drawn  to  its  destination  under  some  private  arrangement 
between  his  employer  and  the  railroad  and  that  whi.tever  right  he 
had  to  be  carried  over  the  railroad  arose  from  such  contract,  and 
further  that,  when  he  entered  the  showman's  service  and  accepted 
the  method  of  transportation  provided  for  his  employees,  such  ac- 
ceptance was  subject  to  the  conditions  of  the  contract  limiting  the 
railroad's  liability. 

Statutes — Construction — Statutes  in  Derogation  of  Common  Law — 
Prohibiting  Contracts  Limiting  Liability  for  Negligence.§ — Acts  1901, 
p.  515,  c.  225  (Burns'  Ann.  St.  7901,  §  7082a),  declaraing  void  certain 
contracts  between  employers  and  employees  and  between  employees 
and  third  persons  releasing  such  employers  or  third  persons 
from  liability  for  negligence,  being  in  derogation  of  com- 
mon law,  must  be  held  to  apply  to  such  contracts  only  as 
come  clearly  within  its  provisions,  and,  certain  classes  of  contracts 
being  specified  in  the  act,  it  cannot  by  construction  be  extended  to 
others  not  specified,  unless  they  arise  by  necessary  implication. 

Carriers — Carriage  of  Passengers — Personal  Injuries — Limitation 
of  Liability.— Acts  1901,  p.  515,  c.  225  (Burns'  Ann.  St.  1901,  §  7082a), 
makes  void  all  contracts  between  employer  and  employee  releasing 
the  employer  or  a  third  person  from  liability  .for  his  negligence  and 
all  contracts  between  an  employee  and  a  third  person  releasing  the 


§For  the  authorities  in  this  series  on  the  subject  of  the  application 
of  employers*  liability  acts,  see  foot-notes  appended  to  Cahill  v. 
Boston  &  M.  R.  R.  (Mass.),  18  R.  R.  R.  830,  41  Am.  &  Eng.  R.  Gas., 
^^  S.,  830,  where  all  the  preceding  ones  are  collected;  Liles  v.  Fos- 
burgh  Lumber  Co.  (N.  Car.),  25  R.  R.  R.  517,  48  Am.  &  Eng.  R.  Cas., 
^^^  S.,  517;  foot-notes  appended  to  Southern  Ry.  Co.  v.  Shook  (Ala.), 
25  R.  R.  R.  371.  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  371;  Bradford  Con- 
Mruction  Co.  v,  Heflin  (Miss.),  24  R.  R.  R.  483,  47  Am.  &  Eng.  R. 
Cas.,  N.  S.,  483. 
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employer  "from  liability  for  damage  of  such  employee  arising  out 
of  the  negligence  of  the  employer."  A  show  company  contracted 
with  a  railroad  for  the  transportation  of  its  show  cars  for  a  stipulated 
gross  sum,  and  agreeing  to  assume  all  responsibility  for  damages 
arising  out  of  the  contract  and  *'to  indemnify  and  hold  said  railroad 
harmless  on  account  of  any  claim  for  personal  injuries  or  damage  to 
property."  While  an  employee  of  the  show  was  in  one  of  the  show 
cars  awaiting  transportation  he  was  killed  by  the  negligence  of  the 
railway  company.  Held,  in  an  action  against  the  railroad  for  the 
death,  that  so  far  as  the  contract  was  decedent's  contract  it  was  with 
the  railroad  relieving  it  as  a  private  carrier  under  a  special  agreement 
from  liability  for  accidents  from  all  sources  affecting  him  and  was 
not  a  contract  within  the  inhibitions  of  the  statute. 

Appeal  from  Circuit  Court,  Union  County;  George  L.  Gray, 
Judge. 

Action  by  John  Henry,  Sr.,  as  administrator,  against  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Transferred 
from  Appellate  Court  under  section  1337j,  Burns'  Ann.  St.  1901. 
Reversed. 

For  opinion  in  Appellate  Court,  see  80  N.  E.  636  and  81  N.  E. 
592. 

Florea  &  Broaddus  and  L.  /.  Hackfwy,  for  appellant. 
Stanford  &  Barnhart  and  Reuben  Connor,  for  appellee. 

Hadley,  J.  Appellee's  decedent,  an  employee  of  a  traveling 
show  company,  was  fatally  injured  in  a  collision  while  being 
hauled  by  appellant  in  a  car  belonging  to  his  employer. 

The  complaint  charges :  That  the  John  H.  Sparks  Show  Com- 
pany was  engaged  in  giving  exhibitions  in  towns  and  cities  of 
Indiana,  and,  to  enable  it  to  transfer  its  employees,  animals,  and 
property  from  one  place  to  another,  owned  and  had  in  use  four 
railway  coaches  or  cars,  properly  fitted  up  and  arranged  for  the 
business.  The  decedent  was  an  employee  of  the  show  company, 
which  company  had  a  contract  with  appellant  to  haul  said  show 
cars  from  place  to  place  over  its  railroad.  The  show  company 
having  concluded  an  entertainment  at  Veedersburg,  and  loaded 
all  its  property  and  employees  on  its  said  cars,  the  defendant,  by 
its  employees,  while  engaged  in  making  up  a  train,  took  said 
cars  from  the  siding  onto  the  defendant's  main  track  for  the 
purpose  of  hauling  them  to  Craw  ford  sville.  That  the  plaintiff's 
decedent,  as  one  of  the  employees  of  said  show  company,  was 
lawfully  upon  and  in  one  of  said  show  cars,  and  while  said  cars 
were  lawfully  upon  the  tracks  of  the  defendant  the  defendant, 
by  its  employees,  negligently  ran  one  of  its  engines  and  cars 
against  the  car  occupied  by  the  decedent  with  great  force  and 
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violence,  whereby  said  show  car  was  crushed  and  the  decedent 
fatally  injured,  without  fault  of  the  decedent  or  his  next  of  kin. 

Appellant's  demurrer  to  the.  complaint  being  overruled,  it 
answered  in  two  paragraphs — first,  the  general  denial,  and,  in  the 
second,  that  at  the  time  and  on  the  occasion  alleged  in  the  com- 
plaint the  defendant  was  not  acting  as  a  common  carrier,  and 
sustained  no  such  relation  to  John  Henry,  Jr. ;  that  the  car  on  which 
the  latter  was  injured  was  not  at  the  time  used  for  common 
carriage,  or  public  conveyance,  but  with  the  other  show  cars  was 
employed  in  the  private  business  of  said  show  company  in  hous- 
ing, storing,  and  transporting  its  employees,  property,  animals, 
and  effects  from  point  to  point  where  it  gaye  entertainments  for 
private  gain ;  that  at  the  time  of  the  Occident  the  show  cars  were 
being  handled,  drawn,  and  transported  by  the  defendant  as  a  pri- 
vate carrier  under  a  special  contract  entered  into  by  said  show 
company  and  the  defendant  on  August  26,  1902,  in  effect,  so  far 
as  material  here,  as  follows:  *  The  defendant,  in  consideration 
of  the  sum  of  $75,  agrees  to  furnish  a  conductor,  engineer,  and 
trainmen,  together  with  sufficient  power  to  haul  four  cars  for  the 
show  company  in  regular  freight  trains,  with  the  privilege  of 
stopping  for  exhibitions  as  herein  specified,  leaving  Veeders- 
burg,  Ind.,  about  midnight  September  1st  to  show  at  Crawfords- 
ville  September  2d.  The  contract  contains  these  provisions: 
**The  above-described  c^rs  must  conform  to  the  requirements 
of  the  laws  of  the  United  States  as  to  height  of  drawbars  and 
their  equipment  with  grab  irons,  automatic  drawbars,  and  air- 
brakes. The  cars  are  to  be  loaded  and  unloaded  by  the  party  of 
the  second  part  (show  company).  The  engineers,  conductors, 
J)rakemen  to  be  provided  by  the  party  of  the  first  part  shall  be 
sober  and  reliable.  The  party  of  the  second  part  shall  assume 
all  responsibility  for  damages  to  persons  or  property  which  are 
hereby  transported  at  its  sole  risk,  and  it  further  agrees  to  in- 
demnify and  hold  said  railroad  company  harmless  on  account  of 
any  claim  for  persons  injured  or  damage  to  property.*' 

It  is  further  averred  in  the  answer  "that  the  consideration  of  said 
contract  was,  as  stated  herein,  that  the  defendant  should  and  did 
assume  no  liability  whatever  for  damages  or  injuries  to  said 
show  company,  at  whose  sole  risk  it  agreed  said  transportation 
should  be  furnished,  and  who,  by  said  agreement,  provided  and 
stipulated  that  this  defendant  should  be  held  harmless  on  account 
of  any  claim  for  personal  injury;  that  John  Henry,  Jr.,  occu- 
pied said  car  on  said  occasion,  and  at  said  time,  and  his  only 
relation  to  this  defendant  was  under  and  by  virtue  of  said  con- 
tract, and  said  Henry  had  not  paid  or  tendered  fare  or  compensa- 
tion for  carriage  by  the  defendant,  nor  had  he  agreed  to  do  so ; 
and  the  defendant  further  avers  that  it  has  at  no  time  held  itself 
out  to  the  public  as  a  carrier  of  property,  cars, •and  servants 
therein  of  individuals  who  were  not  operating  as  common  car- 
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riers,  and  it  has  at  no  time  carried  or  hauled  such  cars,  except 
by  special  contract,  and  by  private  carriage." 

The  objection  made  to  the  complaint  is  that  no  facts  are  given 
showing  damage  to  the  next  of  kin,  to  wit,  father  and  mother, 
sister  and  brother,  given  by  name,  "who  have  sustained  damages 
by  his  death  in  the  sum  of  $10,000."  It  is  contended  that,  where  the 
next  of  kin  are  ancestral  and  collateral  there  is  no  presumption 
of  damage  to  them,  and  that  any  damage  suffered  is  special  and 
must  be  specially  pleaded.  The  complaint,  however,  is  sufficient, 
upon  the  authority  of  Pennsylvania  Co.  v.  Coyer  (1904)  163 
Ind.  631,  635,  72  N.  E.  875.  So  far  as  expression  has  been 
given,  there  is  unanimity  among  the  courts  of  this  country  that 
a  railroad  corporation,  as  a  common  carrier,  is  under  no  legal 
duty  to  haul  show  cars,  that  is,  cars  owned  and  fitted  up  by 
showmen  and  used  exclusively  by  them  to  house  and  transport 
their  employees  and  show  property  as  a  complete  outfit  from 
place  to  place  over  railroads.  Coup  v.  Wabash,  etc.,  R.  Co.,  56 
Mich.  Ill,  22  N.  W.  215,  56  Am.  Rep.  374;  Chicago,  etc.,  R. 
Co.  V.  Wallace,  66  Fed.  508,  14  C.  C.  A.  257,  30  L.  R.  A,  161  : 
Robertson  v.  Old  Colony  R.  R.  Co.,  156  Mass.  525,  31  N.  E.  650, 
32  Am.  St.  Rep.  482;  Wilson  v.  Atlantic,  etc.,  R.  Co.  (C.  C. 
1904)  129  Fed.  774,  affirmed  133  Fed.  1022,  66  C.  C.  A.  486; 
Hutchinson  on  Carriers  (3d  Ed.)  §  88,  p.  84;  Moore  on  Car- 
riers, §  38.  The  rule  rests  upon  the  principle  that  such  loaded 
cars  or  vehicles  are  not  such  goods  as  railroads  hold  themselves 
out  to  carry,  and  in  respect  to  which  they  assume  a  public  duty 
to  serve  all  alike  who  apply  for  carriage,  and  such  cars  being  a 
class  of  property  they  do  not  profess  to  carry,  and  the  drawing  of 
which  is  inconsistent  with  their  business,  they  are  therefore  ex-, 
empt  from  all  public  duty  to  haul  them.  1  Hutchinson  on  Car- 
riers (3d  Ed.)  §  47,  and  authorities  collated;  Moore  on  Carriers, 
§  1.  A  common  carrier  may,  however,  become  a  private  carrier, 
and  by  special  agreement  undertake  for  hire  to  carry  that  which 
he  is  under  no  obligation  to  carry.    Louisville,  etc.,  Co.  ?'.  Keefer 

(1896)  146  Ind.  21,  26,  44  N.  E.  796,  38  L.  R.  A.  93,  58  Am. 
St.  Rep.  348,  and  cases  cited;  Pittsburgh,  etc.,  Co.  %k  Mahoney 

(1897)  148  Ind.  196,  200,  46  N.  E.  917,  47  N.  E.  464,  40  L. 
R.  A.  101,  62  Am.  St.  Rep.  503,  and  cases  cited;  Hutchinson  on 
Carriers  (3d  Ed.)  §  44.  In  the  latter  section  the  author  states: 
"A  common  carrier  may  undoubtedly  become  a  private  carrier, 
or  bailee  for  hire,  when  as  a  matter  of  accommodation  or  special 
engagement  he  undertakes  to  carry  something  which  it  is  not  his 
business  to  carry.  The  relation  in  such  a  case  is  changed  from 
that  of  a  common  carrier  to  that  of  a  private  carrier,  and  where 
this  is  the  effect  of  a  special  arrangement  a  carrier  is  not  liable 
as  a  common  carrier  and  cannot  be  proceeded  against  as  such." 
See,  also,  Baltimore,  etc.,  R.  Co.  v.  Voigt,  176  U.  S.  498,  20  Sup. 
Ct.  385,  44  L.  Ed.  560. 
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A  vast  difference  exists  in  the  powers  and  duties  of  public, 
or  common  carriers,  and  private  carriers.  A  common  carrier  is 
one  who  holds  himself  out  in  common,  that  is,  to  all  people  alike, 
that  he  is  engaged  in  the  business  of  transporting  persons,  or 
certain  kinds  of  property,  and  is  prepared  and  ready  to  carry  for 
all  who  apply,  on  the  same  terms.  From  its  very  nature  his 
business  is  one  in  which  the  people  generally,  or  the  public, 
acquire  an  interest  to  the  extent,  at  least,  that  the  business  be 
conducted  honestly,  impartially,  and  efficiently.  Hence  the  law 
interveners  as  to  the  public  carrier  and  enforces  certain  regula- 
tions and  limitations  against  him  in  the  interest  of  the  public 
welfare.  Among  these  regulations  he  is  held,  under  the  general 
rules  of  the  common  law,  to  be  an  insurer  of  the  property  in- 
trusted to  him  against  loss  from  any  source,  except  the  act  of 
God  or  the  public  enemy,  is  also  held  to  the' highest  degree  of 
care  for  the  safety  of  his  passengers,  and  is  denied  the  right  to 
make  any  contract  for  relief  against  the  negligence  of  himself 
or  employees.  A  private  carrier  is  one  who  does  not  engage  in 
the  business  of  carrying,  or  does  not  hold  himself  out  to  carry 
certain  kinds  or  classes  of  property.  He  is  one  who  is  under 
no  duty  or  obligations  to  make  the  carriage,  is  at  liberty  to  refuse 
to  accept  it  as  he  pleases,  and  will  undertake  it  only  upon  terms 
satisfactory  to  himself.  In  respect  to  the  undertaking  he  enjoys 
the  full  freedom  of  the  right  of  contract,  and  may  stipulate  for 
relief  from  liability  for  every  kind  of  accident  resulting  from 
negligence  or  otherwise.    See  authorities  last  above  cited. 

If  appellant  was  under  no  duty  as  a  public  carrier  to  convey 
the  show  cars,  it  had  the  right,  as  a  private  carrier,  to  name  the 
conditions  upon  which  it  would  undertake  it.  The  decedent, 
when  he  embarked  upon  these  cars,  could  not  shut  his  eyes  to 
the  fact  that  their  transportation  to  Craw  fords  ville  would  be  the 
act  of  a  private  carrier.  The  character  of  the  cars ;  their  unsuit- 
ableness  for  general  commercial  uses;  their  peculiar  construc- 
tion ;  their  occupancy  solely  by  the  outfit  of  a  private  business ; 
their  movement,  involving  the  use  of  a  locomotive,  engineer,  and 
train  crew  in  the  service  of  the  railroad  company;  the  right  to 
carriage  without  the  payment  of  fare — in  all  created  such  a  state 
of  appearances  as  would  convey  notice  to  all  employees  of  the  show 
company  that  the  drawing  of  the  cars  from  place  to  place  over 
its  railroad  was  no  part  of  the  company's  ordinary  business,  nor  in 
the  capacity  of  a  common  carrier,  and  was  under  a  special  contract 
of  some  sort  between  the  railroad  company  and  the  show  com- 
pany. Being  so  advised,  it  was  the  duty  of  the  decedent  to  in- 
vestigate for  himself  with  respect  to  the  nature  of  the  contract, 
as  was  said  by  this  court  in  Webb  v.  Insurance  Company  (1903) 
162  Ind.,  at  page  635,  69  N.  E.,  at  page  1013  (66  L.  R.  A.  632) : 
^'Wliere  one  has  knowledge  of  facts  sufficient  to  excite  .the  at- 
tention of  a  person  of  ordinary  prudence  and  put  him  upon  fur- 
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ther  inquiry,  he  is  required  to  make  such  inquiry  in  good  faith 
and  with  diligence,  and,  in  the  absence  of  so  doing,  he  will  be 
chargeable  with  the  knowledge  of  the  particular  point  or  fact, 
which  inquiry  would  have  revealed." 

But  it  is  argued  that  appellee's  decedent  was  not  a  party  to  any 
contract  relieving  appellant  from  any  liability  for  its  negligence. 
To  this  it  is  suggested  with  greater  force  that  the  decedent  was 
not  a  party  to  any  contract  with  appellant  for  his  carriage.  He 
had  made  no  effort  to  procure  transportation  from  the  railroad 
company.  He  had  bought  no  ticket.  He  had  tendered  no  fare 
to  the  appellant.  He  had  entered  the  show  car  for  passage  to 
Crawfordsville,  with  the  knowledge  that  he  had  obtained  no  right 
to  be  carried  upon  the  railroad  from  appellant.  As  a  legal  prop- 
osition, he  was  required  to  know  that  the  car  which  he  had  en- 
tered would  not  be  hauled  to  Crawfordsville  under  the  legal 
rules  which  usually  govern  transportation  by  a  public  carrier. 
He  was  likewise  bound  to  know  that  the  car  would  be  drawn  to 
its  destination  under  some  private  arrangement  between  his  em- 
ployer and  the  railroad  company,  and  that  whatever  right  he  had 
to.be  carried  over  the  railroad  arose  from  the  contract  or  agree- 
ment made  by  his  employer  with  appellant.  His  right  could  not 
rise  higher  than  its  source.  Being  an  employee  of  the  show  com- 
pany, his  right  to  transportation  had  been  purchased,  or  stip- 
ulated for,  by  his  employer.  When  he  entered  the  showman's 
service  and  accepted  the  method  of  transportation  provided  for 
his  employees,  the  acceptance  was  subject  to  all  the  conditions 
upon  which  it  rested.  In  other  words,  he  could  accept  the  ben- 
efit provided  by  his  employer  and  put  aside  the  burden.  In  Pitts- 
burgh, etc.,  Co.  V,  Mahoney  (1897)  148  Ind.  196,  46  N.  E.  917, 
47  N.  E.  464,  40  L.  R.  A.  101,  62  Am.  St.  Rep.  503,  the  plaintiff 
was  an  employee  of  the  Adams  Express  Company,  and  sued  the 
railroad  company  for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  railroad  company's  employees. 
The  railroad  company  set  up  as  a  defense  a  special  contract  be- 
tween it  and  the  express  company  whereby  the  express  company 
agreed  "to  assume  all  risk  of  loss  or  damage  that  may  arise  out 
of  or  result  from  its  operation  under  this  agreement/'  and  "to 
save  and  hold  harmless"  the  railroad  company  "against  the 
same,"  and  to  especially  protect  it  against  claims  that  may  be 
made  upon  it  for  loss  or  damage  either  to  the  employees  of  the 
express  company  or  to  its  property,  whether  the  loss  may  occur 
through  the  gross  negligence  of  the  railroad  company  or  its  em- 
ployees, or  otherwise.  It  also  set  up  a  contract  between  the  plain- 
tiff and  the  express  company  whereby  the  former  agreed  to  as- 
sume all  risk  of  the  employment  and  release  the  latter  from  any 
liability  occasiored  by  his  injury  or  death.  In  commenting  upon 
the  sufficiency  of  these  contracts  as  a  defense,  the  court  said: 
"As  between  the  express  company  and  the  appellant  their  con- 
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tract  saving  the  latter  from  liability  for  injuries  to  the  former's 
ser\'ants  could  not,  in  its  very  nature,  be  more  than  an  assump- 
tion or  indemnity,  as  there  could  be  no  waiver  of  a  right  belong- 
ing to  another  standing  independent  of  them.  But  it  yet  remains 
to  be  determined  whether  Romick  stood  independent  of  the  con- 
tract and  the  parties  thereto.  That  contract,  whether  an  as- 
sumption, indemnity,  or  waiver,  included  the  demand  sued  upon 
in  this  case,  for  it  covered  a  claim  for  damage  to  an  employee  of 
the  express  company  alleged  to  have  occurred  through  the  negli- 
gence of  the  railroad  company,  taking  the  very  words  from  the 
clause  quoted  above  from  that  contract.  By  the  provisions  of 
that  contract  the  rights  of  the  express  company  were  fully  meas- 
ure<l.  Its  only  right  to  be  on  the  tracks  and  right  of  way,  tiirough 
and  by  its  servants,  was  by  the  provisions  of  that  contract,  and 
the  appellee  introduced  the  contract  in  evidence  to  show  the  right 
of  his  decedent  to  be  upon  the  tracks.  The  express  company, 
operating  by  servants,  was  present  on  the  occasion  in  question  by 
Romick,  its  agent.  His  rights  were  those  of  the  express  company 
and  could  not  be  greater.  He  was  there  by  the  license  given  the 
express  company,  and  he  could  not  accept  the  license  and  reject 
the  conditions  upon  which  it  was  granted.  It  is  said,  however, 
that  it  does  not  appear  from  allegation  or  proof  that  he  knew 
the  conditions  upon  which  the  license  was  given,  and  we  are 
aware  that  it  was  decided  in  Brewer  v.  New  York,  etc.,  R.  W. 
Co.,  124  N.  Y.  59,  26  N.  E.  324,  11  L.  R  A.  483,  21  Am.  St.  Rep. 
647,  that  the  express  agent  must  have  notice  of  the  contract  of 
exemption  to  be  bound  thereby.  But  with  what  reason  can  it 
be  said  that  the  railroad  company  should  have  given  notice  to 
the  employees  of  the  express  company  of  the  particular  provi- 
sions of  the  contract  under  which  they  were  permitted  to  use 
the  property  of  the  railroad  company?  Since  the  contract  is  the 
basis  of  rights  which  he  assumes  and  exercises,  it  should  be  said 
that  he  must  inform  himself  of  its  provisions.  Unlike  the  theory 
of  the  holdings  in  New  York,  our  courts  hold  such  contracts  as 
standing,  not  upon  the  relationship  of  a  common  carrier,  but 
as  existing  only  in  the  private  agreement  of  the  parties.  There- 
fore, when  Romick  took  employment  with  the  express  company, 
he  was  obliged  to  know  that  his  rights  and  privileges  did  not  de- 
pend on  the  law  as  to  common  carriers,  nor  upon  public  or  quasi 
public  duty  of  the  railroad  company,  but  that  they  rested  upon 
private  contract,  to  which  he  became  subject  in  the  performance 
of  his  duties  for  the  express  company  in  its  relation  to  the  ap- 
pellant. He  did  not  therefore  occupy  a  position  with  relation  to 
the  railroad  company,  independent  of  the  contract  between  said 
two  companies,  but  was  chargeable  with  knowledge  of  the  limi- 
tation upon  the  appellant's  liability."  See,  also,  Russell  z'.  Pitts- 
burg R.  R.  Co.,  157  Ind.  305,  61  X.  E.  678,  55  L.  R  A.  253,  87 
Am.  St.  Rep.  214. 

29  R  R  R— 18 
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But  it  is  argued  by  the  appellee  that  the  law  as  declared  in 
the  Keefer  and  Mahoney  Cases  was  changed  by  the  Legislature 
•  in  its  enactment  approved  March  11,  1901  (Acts  1901,  p.  515,  c. 
225;  section  7082a,  Burns'  Ann.  St.  1901).    Bpt  we  do  not  think 
so,  as  applied  to  the  facts  of  this  case.    The  statute  declares  to 
be  against  public  policy,  and  null  and  void,  three  classes  of  con- 
tracts, namely:     "All  contracts  between  employer  and  employee 
releasing  the  employer  from  liability  for  damages  arising  out  of 
the  negligence  of  the  employer.    All  contracts  between  employer 
and  employee  releasing  third  persons,  or  corporations,  from  lia- 
bility for  damages  arising  out  of  the  negligence  of  such  third 
person.     All  contracts  between  an  employee  and  a  third  person 
or  corporation,  in  which  it  is  agreed  that  the  employer  of  such 
employee  shall  be  released  from  liability  for  damage  of  such  em- 
ployee, arising  out  of  the  negligence  of  the  employer."     The 
statute,  being  in  derogation  of  the  common  law,  must  be  held  to 
apply  to  such  contracts  only  as  come  clearly  within  its  provisions. 
And  certain  classes  of  contracts  being  specified  in  the  act,  we 
cannot  by  construction  extend  it  to  others  not  specified,  unless 
they  arise  by  necessary     implication.     Lewis'   Sutherland's  St. 
Con.   (2d  Ed.)   §§  454,  573.     In  the  latter  section  it  is  stated: 
"Courts  cannot  properly  give  force  to  them  [statutes  in  deroga- 
tion of  the  common  law]    beyond  what  is  expressed  by  their 
words,  or  is  necessarily  implied  from  what  is  expressed."    As  we 
have  seen,  the  show  company  contracted  with  the  railroad  com- 
pany to  haul  its  cars,  loaded  with  the  show  employees  and  prop- 
erty, for  a  stipulated  gross  sum.    On  the  side  of  the  show  com- 
pany the  contract  was  for  the  benefit  of  any  one  who  should 
become  its  employee  and  be  assigned  by  it  to  quarters  in  the  cars. 
The  deceased,  by  entering  the  showman's  service,  and  the  accept- 
ance of  the  provisions  made  for  the  transportation  of  employee*;, 
in  a  modified  sense  made  himself  a' party  to  the  contract.     His 
rights  and  obligations  were  at  least  measured  by  it.     But  his 
alliance  was  with  the  covenants  qf  his  employer  with  the  railroad 
company;  namely,  "in   such  transportation  to  assume  the  sole 
risk  and  responsibility  for  damages  to  persons  and  property,  and 
to  hold  said  railroad  company  harmless  on  account  of  any  claim 
for  personal  injuries,  or  damage  to  property."    So  far  as  it  was 
the  decedent's  contract,  it  was  with  the  railroad  company,  in 
effect  relieving  it  as  a  private  carrier  under  a  special  agreement 
from  liability  for  accidents  from  all  sources  affecting  him.    The 
decedent  was  an  employee  of  the  railroad  company.     His  con- 
tract was  not  with  his  employer  releasing  a  third  person  from 
liability  for  negligence;  nor  was  it  a  contract  of  an  employee 
with  a  third  person  releasing  his  employer  from  liability  for  negli- 
gence.    In  any  view  that  may  be  taken  of  the  relation  sustained 
by  appellee's  decedent  to  the  contract  between  his  employer  and 
the  railroad  company,  it  cannot  be  said  to  fall  within  the  inliibi- 


Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S  275 

Southern  Ry.  v.  Bickley,  McClure  &  Co 

tions  of  the  statute  of  1901,  supra,  and  must  therefore  be  held  to 
be  governed  by  the  principles  of  the  common  law.  Under  this 
holding  the  railroad  company's  second  paragraph  of  answer  set 
ua  a  good  defense. 

The  judgment  is  therefore  reversed,  with  instructions  to  over- 
nile  the  demurrer  to  the  second  paragraph  of  ans\yer,  and  for 
further  proceedings  in  accordance  with  this  opinion. 

judgment  reversed. 


Southern  Ry.  v.  Bickley,  McClure  &  Co. 

(Supreme  Court  of  Tennessee,  Oct.  26,  1907.) 
[107  S.  W.  Rep.  680.] 

Carriers — Passengers'  E£Fects — Loss  or  Injury — Delivery  to  Car- 
rier.— Delivery  of  a  trunk  to  a  common  carrier  is  essential  to  render 
it  liable  as  such  for  its  loss. 

Same— Constructive  Delivery.* — A  station  agent  accepted  a  check 
is»ued  by  another  railroad  for  a  trunk  then  at  another  station  com- 
mon to  both  railroads,  and  at  which  they  had  a  common  agent,  and 
agreed  to  have  the  trunk  forwarded  to  the  destination  of  the  person 
delivering  the  check.  The  trunk  was  not  forwarded,  and  was  subse- 
quently burned  while  at  the  station  at  which  it  was  when  the  check 
was  accepted.  Held,  that  there  was  no  constructive  delivery  of  the 
trunk  to  the  railroad  whose  agent  accepted  the  check,  so  as  to  render 
it  liable  for  the  loss  of  the  trunk. 

Error  to  Circuit  Court,  Knox  County ;  John  W.  Green,  Special 
Judge. 

Action  by  Bickley,  McClure  &  Co.,  against  the  Southern  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  dismissed. 

Lindsay,  Young  &  Smith  and  Jourolmon,  Wclckcr  &  Smith, 
for  plaintiff  in  error. 

Shields,  Catcs  &  Mountcastic,  for  defendants  in  error. 

P>EARD,  C.  J.    This  is  an  action  to  jrecover  from  the  Southern 

•See  second  foot-notes  appended  to  Stapleton  v.  Grand  Trunk  Ry. 
Co.  (Mich.),  9  R.  R.  R.  332,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  832,  where 
all  the  preceding  authorities  in  this  series  on  the  subject  arc  col- 
lected, foot-note  appended  to  Southern  Ry.  Co.  v.  Smith  (Ky.),  25  R. 
K.  R.  652,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  652;  foot-notes  appended  to 
Pittsburgh,  etc.,  R.  Co.  v.  American  Tobacco  Co.  (Ky.),  25  R.  R.  R. 
5^6,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  586;  Garner  v.  St.  Louis,  etc.,  Ry. 
lArk.),  25  R.  R.  R.  527,  48  Am.  &  Eng.  R.  Cas.,  N.  S..  527. 
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• 

Raifway  Company  the  value  of  the  contents  of  a  trunk  which 
the  defendants  in  error  claim  was  lost  bv  fire  while  in  the  pos- 
session of  that  company  as  a  common  carrier. 

The  record  shows  that  one  Armstrong  was  an  employee  of  the 
defendants  in  error,  traveling  in  their  interest  and  carrying  with 
him  a  number  of  trunks  containing  samples  of  merchandise  for 
the  purpose  of  exhibition  to  the  trade.  In  his  testimony  Arm- 
strong states  that  at  Pennington  Gap,  in  Virginia,  on  the  line 
of  the  Louisville  &  Nashville  Railroad,  he  checked  the  trunk  in 
question  to  Cumberland  Gap,  a  station  of  the  road  in  this  state; 
that  he  did  not  accompany  the  trunk,  but  drove  through  the 
country  to  Tazewell,  a  town  on  the  line  of  the  Southern  Railway 
Company,  about  12  or  14  miles  south  of  Cumberland  Gap;  that 
on  his  arrival  at  Tazewell  he  found  the  agent  of  the  Southern 
Railway  Company  at  his  place  of  business,  and  asked  him  if  he 
could  not  have  this  trunk  brought  over  on  the  morning  train  of 
that  company,  and  upon  his  saying  he  could  he  (Armstrong)  de- 
livered the  check  issued  to  him  at  Pennington  Gap  to  this  agent; 
that  the  next  morning  he  returned  to  the  station,  when  the  agent 
volunteered  the  statement  that  the  trunk  would  be  on  tlie  train 
then  due,  and  that,  relying  on  this  being  done,  he  (Armstrong) 
left  Tazewell  over  the  line  of  this  railway  for  Knoxville,  the 
agent  agreeing  that  the  trunk  should  be  shipped  to  this  latter 
point;  that  subsequently  he  was  informed  that  some  two  weeks 
thereafter  the  depot  at  Cumberland  Gap  was  destroyed  by  fire, 
and  the  trunk,  with  its  contents,  being  still  there,  was  burned.' 

He  further  states  that  the  Louisville  &  Nashville  and  the 
Southern  Railway  had  a  common  agent  at  Cumberland  Gap,  and 
used  at  that  point  for  the  transaction  of  their  business  the  same 
station  or  depot.  Upon  these  facts  the  question  of  law  is :  Was 
there  a  delivery  of  this  trunk  to  the  plaintiff  in  error,  so  as  to 
make  it  liable  for  this  loss  as  a  common  carrier? 

That  delivery  is  essential  to  create  the  liability  of  a  party  or 
corporation  sought  to  be  held  as  common  carrier  is  beyond  ques- 
tion. It  is  well  settled,  however,  that  this  delivery  can  be  as 
well  constructive  as  actual,  and  many  illustrations  of  a  complete 
constructive  delivery  are  found  in  the  textbooks  and  in  the  Re- 
ports of  many  states.  In  the  present  case  there  was  no  actual 
delivery.  Now,  was  there  a  constructive  delivery,  such  as  to  make 
the  Southern  Railway  liable  for  this  loss?  Even  if  it  be  true 
that  this  trunk  was,  at  the, time  of  the  agreement  made  by  the 
agent  at  Tazewell  to  forward  it  to  Knoxville,  in  the  depot  at  Cum- 
berland Gap  (and  there  is  no  evidence  in  the  record  of  that  fact), 
yet  we  do  not  see  how  the  mere  delivery  of  that  check  and  its 
acceptance  by  the  agent  of  the  Southern  Railway  can  be  held  as 
a  constructive  delivery  to  the  latter  road.  Though  it  be,  as  was 
held  by  this  court  in  L.,  etc.,  R.  Co.  v.  Weaver,  9  Lea,  38,  42  Am. 
Rep.  654,  that  a  check  for  baggage  is  in  legal  effect  and  answers 
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the  purpose  of  a  bill  of  lading,  yet  this  check  was  issued  by  the 
Louisville  &  Nashville  Railroad  upon  an  undertaking  to  convey 
the  trunk  to  Cumberland  Gap.  Wherever  the  trunk  was  at  the 
time  of  the  agreement  in  question,  it  was  in  the  possession  and 
under  the  control  of  that  company.  It  may  be  that,  upon  the 
presentation  of  that  check  by  the  Southern  Railway  to  the  agent 
of  the  Louisville  &  Nashville  Railway  Company,  it  would  have 
surrendered  its  possession.  But  it  was  not  surrendered,  nor  does 
it  appear  affirmatively  from  this  record  that  it  would  have  been. 
Certainly  the  mere  agreement  between  Armstrong  and  the  agent 
of  the  Southern  Railway,  without  the  consent  of  the  Louisville  & 
Nashville  Railway  Company,  could  not  work  a  transmutation  of 
possession.  This  was  essential  to  the  maintenance  of  the  pres- 
ent action ;  for  the  authorities  all  agree  that,  until  the  entire  and 
exclusive  custody  of  goods  or  baggage  has  been  given  to  the 
common  carrier,  no  responsibility  rest  upon  him  in  that  charac- 
ter. Hutchinson  on  Carriers,  §  94;  4  Elliott  on  Railroads,  § 
1403  et  seq. 

We  do  not  deem  it  of  any  importance  in  the  settlement  of  this 
question  that  these  two  railways  used  the  same  station  at  Cum- 
berland Gap  and  had  there  an  agent  in  common.  The  duties 
of  this  party  to  his  several  employers  were  as  distinct  as  if  de- 
volved upon  two  separate  persons,  who  discharged  them  at  two 
different  stations  or  depots  in  that  town. 

If  it  appeared  that  the  Southern  Railway  had,  by  an  established 
custom  or  otherwise,  authorized  such  an  agreement  as  was  made 
in  this  case,  then  no  doubt  the  carrier  relation  would  have  at 
once  attached ;  but  there  is  nothing  to  show  that  such  authority 
was  given  to  its  agent,  either  expressly  or  by  implication.  If 
bound  to  make  good  the  loss  of  this  trunk  under  the  conditions 
disclosed,  then  this  railway  would  have  been  equally  bound  upon 
such  an  agreement  made  by  this  agent  if  the  check  had  made  it 
deliverable  to  Louisville  or  some  other  point  on  the  Louisville 
&  Nashville  Railway,  hundreds  of  miles  distant  from  Tazewell. 
Mere  distance  could  not  affect  in  any  degree  this  question  of  lia- 
bility. It  could  hardly  be  maintained  that  one  who  checked  his 
trunk  from  the  city  of  New  York  to  Washington  over  one  of  the 
lines  of  the  Pennsylvania  System,  and,  without  more,  being  at 
Bristol,  Tenn.,  delivered  his  check  to  the  agent  of  the  Southern 
Railway  at  that  place,  upon  the  agreement  of  the  latter  to  see 
that  the  trunk  was  forwarded  to  Knoxville,  Tenn.,  where  the 
owner  was  then  bound,  could  hold  that  railway  liable  for  its 
loss,  where  the  failure  occurred  under  the  circumstances  such 
as  is  shown  in  the  present  case. 

It  seems  to  us  that,  should  the  plaintiff  in  error  be  held  liable 
in  this  case,  then  if,  instead  of  delivering  the  check  to  its  agent  in 
Tazewell,  it  hsid  been  given  by  Armstrong  to  the  agent  of  the 
transfer  company  in  Knoxville,  who  accepted  it  with  a  promise  to 
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see  that  the  trunk  was  forwarded,  and,  failing  to  do  so,  it  was 
lost  or  destroyed,  that  company  would  be  equally  liable.  Yet  no 
one  would  insist  that,  without  any  authority  shown  upon  the  part 
of  the  transfer  agent  to  make  such  agreement,  or  any  proof  of 
the  fact  that  the  trunk  had  ever  come  into  the  actual  possession 
of  the  transfer  company,  it  would  be  responsible  for  the  loss. 
We  are  unable  to  understand  how  the  mere  fact  that  the  line  of 
the  Southern  Railway  extended  from  Tazewell  to  Cumberland 
Gap  can  in  any  wise  affect  the  question. 

We  think  the  case  falls  within  the  authority  of  Stewart  v. 
Gracey,  93  Tenn.  314,  27  S.  W.  664.    There  through  its  agent 
the  firm  of  Stewart,  Ralph  &  Co.,  had  purchased  from  a  nrm 
in  the  city  of  Clarksville  a  number  of  hogsheads  of  tobacco.  The 
defendants  to  Gracey  &  Bro.,  were  common  carriers  in  that  city 
engaged  in  the  transfer  business.    The  agent  of  Stewart,  Ralph  k 
Co.  delivered  to  Gracey  &  Bro.  the  warehouse  receipts  or" coupons 
for  this  tobacco,  and  at  the  same  time  gave  them  a  written  order 
on  the  warehouseman  for  the  same.     There  were  unavoidable 
delays  experienced  by  Gracey  &  Bro.  in  the  removal  of  the  to- 
bacco, during  which  time  several  of  the  hogsheads  were  destroyed 
by  fire,  and  the  object  of  the  suit  was  to  hold  them  liable  for  the 
loss  thereby  sustained,  upon  two  grounds:     First,  of  negligence; 
and,  second,  that  as  common  carriers  they  were  insurers  against 
all  losses  except  those  occasioned  by  the  act  of  God  or  the  public 
enemy.    In  the  course  of  the  opinion,  in  disposing  of  the  second 
ground,  the  court  said:     "It  is  insisted  the  order  and  coupons 
had  been  accepted  by  the  carrier,  and  that  by  virtue  of  holding 
them  they  had  commenced  to  move  and  had  in  fact  moved  a  por- 
tion of  the  56  hogsheads.    *    *     *    The  argument  is  that  these 
acts  constituted  a  constructive  delivery,  and  the  tobacco  thereby 
passed  under  the  control  and  custody  of  the  carrier  for  removal, 
and  that  the  carrier's  liability  at  once  attached.    We  are  unable 
to  concur  in  this  contention:    The  contract  of  carriage  involves 
a  bailment,  and  ordinarily  there  must  be  an  actual  delivery  of  the 
goods  to  the  carrier.    A  contract  with  a  common  carrier  for  the 
transportation  of  property  being  one  of  bailment,  it  is  necessary, 
in  order  to  charge  him  for  its  loss,  that  it  be  delivered  to  and  ac- 
cepted by  him  for  that  purpose.     But  such  acceptiince  may  be 
actual  or  constructive.    For  instance,  if  the  property  be  deposited 
at  a  designated  station,  in  accordance  with  a  conventional  arrange- 
ment between  the  parties  in  respect  to  the  mode  of  delivery,  or 
if  it  be  deposited  with  a  third  person  who  is  authorized  by  the 
carrier  to  execute  a  bill  of  lading  in  the  name  of  the  carrier, 
then  such  mode  of  delivery  is  as  complete  as  if  the  property  had 
been  actually  deposited  with  the  carrier.     *     *     ♦     gut  in  the 
case  at  bar  the  tobacco  was  not  deposited  in  the  custody  of  an 
agent  of  the  shipper  and  constructively  in  the  possession  of  the 
shipper  himself.    The  carrier  did  not  execute  a  bill  of  lading  or 
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receipt  for  the  property,  nor  did  he  in  any  way  acknowledge  that 
the  property  was  in  his  custody.  The  carrier  in  this  place  simply 
had  an  order  from  the  shipper  to  enable  him  to  get  possession 
of  the  tobacco.  If  the  warehouseman  had  refused  to  recognize 
the  order,  and  had  converted  the  property  to  his  own  use,  the 
carrier  would  not  be  liable  simply  for  the  reason  that  he  had  never 
secured  possession  of  the  goods." 

If  it  be  true  that  with  the  warehouse  receipts  or  coupons  in 
their  hands,  and  an  order  from  the  owner  for  a  delivery  of  the 
tobacco,  there  was  no  constructive  delivery,  so  as  to  impose  on 
Gracey  &  Bro.  the  liability  of  a  common  carrier,  then  we  think 
the  principle  announced  applies  in  this  case,  where  an  agent, 
without  any  real  or  apparent  authority,  so  far  as  *we  can  see,  from 
his  principal,  accepts  a  check  issued  by  another  railroad  for  a 
trunk  then  at  a  point  12  or  14  miles  distant  and  in  the  custody 
of  the  railroad,  and  agrees  to  forward  the  trunk  to  his  place  of 
destination.  That  this  agent  may  be  responsible  for  his  failure 
to  do  what  he  thus  undertook  is  possibly  true;  but  this  is  be- 
side the  question  in  controversy. 

The  judgment  of  the  court  below  is  reversed ;  and,  this  having 
been  delivered  without  the  intervention  of  a  jury,  the  suit  is  dis- 
missed. 


Brunk  v.  Ohio  &  K.  Ry.  Co.  et.  al. 

(Court  of  Appeals  of  Kentucky,  Nov.  22,  1907.) 
[105  S.  W.  Rep.  443.] 

Carriers — Connecting  Carriers — Loss  of  Goods — Action — ^Jurisdic- 
tion-—In  an  action  against  an  initial  and  an  intermediate  carrier  for 
loss  of  goods,  it  appeared  that  the  initial  carrier  accepted  plaintiff's 
goods  for  transportation  to  a  town  in  another  county  into  which  the 
line  of  neither  defendant  ran;  the  bill  of  lading  providing  that  the 
responsibility  of  each  company  should  cease  on  delivery  to  a  con- 
necting carrier.  Civ.  Code  Proc.  §  73,  provides  that  an  action  against 
a  carrier  must  be  brought  in  the  county  in  which  defendant,  or  either 
of  defendants,  resides,  or  in  which  the  contract  is  made,  or  in  which 
the  carrier  agrees  to  deliver  the  property.  Held,  that  a  plea  to  the 
jurisdiction  of  the  court  in  the  county  of  final  destination  was  prop- 
erly sustained. 

Same— Limitation  of  Liability— Bill  of  Lading.'*' — A  common  car- 
rier may  limit  its  liability  for  loss  on  connecting  lines  by  a  stipula- 


*For  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
carrier  to  limit  its  liability  to  its  own  lines,  see  foot-notes  appended  to 
Bell  Bros,  v.  Western  &  A.  R.  Co.  (Ga.),  20  R.  R.  R.  751,  43  Am.  & 
Eng.  R.  Cas.,  N.  S.,  751. 
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tion  in  the  bill  of  lading  that  articles  to  be  transported  beyond  its 
lines  may  be  delivered  to  connecting  lines  for  transportation  to  their 
destinations,  and  that  its  responsibility  shall  cease  with  such  de- 
livery. 

Same — Cozistruction — "Forwarding''  and  "Delivering"  Carriers.— 
In  a  bill  of  lading  stipulating  that  the  liability  of  a  forwarding  car- 
rier for  loss  shall  cease  on  delivery  to  the  connecting  carrier,  and 
that  of  a  delivering  carrier  on  delivery  at  the  station  of  delivery,  the 
term  "forwarding  carrier"  applies  to  all  carriers  who  transport  goods 
to  the  delivering  carrier,  and  the  term  "delivering  carrier"  to  the 
carrier  who  actually  delivers  the  goods  at  their  destination. 

Appeal  from  Circuit  Court,  Boyd  County.  "To  be  officially 
reported." 

Action  by  R.  W.  Brunk  against  the  Ohio  &  Kentucky  Railway 
Company  and  the  Lexington  &  Eastern  Railway  Company.  From 
a  judgment  sustaining  a  plea  to  the  jurisdiction,  plaintiff  ap- 
peals.   Affirmed. 

John  W.  Woods,  for  appellant. 
Hager  &  Stewart,  for  appellees. 

Clay,  C.  Appellant,  R.  W.  Brunk,  delivered  to  appellee  Ohio 
&  Kentucky  Railway  Company  at  Cannel  City,  Ky.,  a  lot  of  house- 
hold goods  to  be  shipped  to  appellant  at  Ashland,  Boyd  county, 
Ky.  Two  boxes  containing  a  portion  of  the  goods  were  lost  in 
transit.  Thereupon  appellant  instituted  this  action  in  the  circuit 
court  of  Boyd  county  against  appellees,  Ohio  &  Kentucky  Rail- 
way Company  and  Lexington  &  Eastern  Railway  Company,  to 
recover  the  sum  of  $210,  the  value  of  the  goods  lost,  alleging  that 
the  Ohio  &  Kentucky  Railway  Company  undertook  and  agreed 
for  itself  and.  its  connecting  lines,  including  the  Lexington  & 
Eastern  Railway  Company,  to  transport  said  goods  to  Ashland, 
Ky.,  but  that  appellees  violated  their  contract  by  failing  to  deliver 
the  two  boxes  as  agreed.  Summons  was  had  upon  the  Ohio  & 
Kentucky  Railway  Company  by  services  upon  its  agent  at  Cannel 
City,  Ky.,  and  upon  the  Lexington  &  Eastern  Railway  Company 
by  service  upon  its  agent  at  Lexington,  Ky. ;  neither  of  the  two 
companies  having  an  agent  in  Boyd  county,  and  each  of  the  per- 
sons served  being  the  agent  of  his  company  stationed  nearest  to 
Boyd  county.  Appellees  each  filed  an  answer  in  the  nature  of 
a  plea  to  the  jurisdiction,  accompanied  by  a  motion  to  quash  the 
summons  and  the  return  thereon.  Each  pleaded,  in  effect,  that 
it  did  not  have  a  line  of  railway  extending  to  Ashland,  Boyd 
county,  Ky.,  or  reside  in  that  county,  and  that  the  only  contract 
either  had  with  appellant  was  to  transport  the  goods  in  question 
over  its  line  and  deliver  them  to  its  connecting  line,  and  that  the 
liability  of  each  under  the  contract  of  shipment  ceased  upon  such 
delivery.    A  copy  of  the  bill  of  lading  containing  the  contract  of 
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shipment  was  filed.  The  trial  court  sustained  the  plea  of  each 
company  to  the  jurisdiction,  quashed  the  summons  and  return 
thereon,  and  dismissed  appellant's  petition. 

It  is  the  contention  of  appellant  that  section  73  of  the  Civil 
Code  of  Practice  is  applicable  to  this  case.  So  much  of  that  sec- 
tion as  is  necessary  to  consider  is  as.  follows:  "Excepting  the 
actions  mentioned  in  section  75,  an  action  against  a  common  car- 
rier, whether  a  corporation  or  not,  must  be  brought  in  the  county 
in  which  the  defendant,  or  either  of  several  defendants,  re- 
sides, or  in  which  the  contract  is  made;  or  in  which  the  carrier 
agrees  to  deliver  the  property."  As  neither  of  the  appellees  re- 
sides in  Boyd  county,  and  the  contract  was  not  made  in  that 
county,  the  jurisdiction  of  the  Boyd  circuit  court  depends  alto- 
gether upon  the  question  whether  or  not  there  was  an  agreement 
on  the  part  of  appellees  to  deliver  the  property  in  Boyd  county. 
It  is  pleaded  by  each  of  appellees,  and  not  controverted  by  ap- 
pellant, th&t  neither  had  any  such  agreement  with  appellant,  but 
inasmuch  as  tlie  bill  of  lading,  constituting  the  only  contract  of 
shipment,  is  filed  in  support  of  the  pleas  to  the  jurisdiction,  it 
will  be  necessary  to  consider  that  instrument  and  determine  from 
the  provisions  thereof  whether  or  not  there  was  an  agreen\ent  to 
deliver  the  goods  in  Boyd  county.  The  bill  of  lading  is  in  part 
as  follows:  "Received,  Cannel  City,  8-15,  1905,  by  Ohio  &  Ken- 
tucky Railway  Company,  in  apparent  good  order,  the  packages 
(contents  unknown)  mentioned  below,  to  be  forwarded  in  like 
good  order  to  R.  W.  Brunk,  at  Ashland,  Kentucky,  subject  to 
conditions  noted  below.  [Here  follows  a  description  of  the 
articles.]  Conditions:  *  *  *  (2)  That  articles  agreed  to 
be  transported  to  points  beyond  the  lines  of  this  company  may 
be  delivered  to  connecting  lines  for  transportation  to  their  desti- 
nation, and  that  upon  such  delivery,  the  responsibility  of  this  com- 
pany shall  cease  except  as  to  guaranty  of  the  freight  rate  to  be 
charged  thereon.  *  *  *  (6)  This  contract  is  executed  and  ac- 
complished, and  the  liability  of  the  common  carriers  thereunder 
terminates  as  to  the  fowarding  carriers  respectively  on  delivery 
to  the  next  connecting  carriers,  and  as  to  the  delivering  carriers 
of  the  goods  or  property  at  the  station  or  depot  of  delivery,"  etc. 

Counsel  for  appellant  contends  that  the  words,  "To  be  for- 
warded in  like  good  order  to  R.  W.  Brunk,  at  Ashland,  Ken- 
tucky," constitute  an  agreement  on  the  part  of  the  Ohio  &  Ken- 
tucky Railway  Company  and  its  connecting  lines  to  deliver  the 
goods  at  Ashland,  Ky.  It  will  be  observed,  however,  that  what- 
ever agreement  those  words  import  is  subject  to  the  conditions 
noted  below,  and  those  conditions  are  that  the  articles  may  be 
delivered  to  connecting  lines  for  transportation  to  their  destina- 
tion, and  thereupon  the  responsibility  of  the  Ohio  &  Kentucky 
Railway  Company  ceases,  and  further  more,  that  the  liability 
of  the  forwarding  carriers  ceases  on  delivery  of  the  goods  to  the 
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next  connecting  carrier,  and  that  the  liability  of  the  delivering 
carrier  ceases  on  delivery  of  the  goods  at  the  station  or  depot  of 
delivery.  It  is  manifest,  therefore,  that  there  is  a. difference  be- 
tween a  forwarding  carrier  and  a  delivering  carrier;  the  former 
term  applying  to  all  carriers  who  transport  goods  to  the  delivering 
carrier,  and  the  latter  to  the  carrier  who  actually  delivers  the 
goods  at  their  destination.  Keeping  this  distinction  in  view,  and 
taking  into  consideration  the  fact  that  the  contract  provides  that 
the  goods  may  be  delivered  to  connecting  lines,  and  that  the  lia- 
bility of  each  road  is  limited  to  its  own  lines,  it  is  perfectiy  plain 
that  the  only  place  where  either  of  appellees  agreed  to  deliver  the 
goods  was  at  the  point  of  its  cpnnection  with  the  next  connect- 
ing line.  The  only  carrier  that  agreed,  if  it  received  the  goods,  to 
deliver  them  at  Ashland,  Ky.,  was  the  delivering  carrier,  the 
Chesapeake  &  Ohio  Railway  Company,  but  that  company  is  not 
before  the  court,  nor  is  it  sought  to  hold  it  liable  on  the  con- 
tract of  ^ipment.  As  neither  of  appellees  agreed  to  deliver  the 
goods  in  Boyd  county,  it  necessarily  follows  that  the  plea  of  each 
company  to  the  jurisdiction  of  the  court  was  properly  sustained. 
Judgment  affirmed. 


LouisviLLK  &  N.  K.  Co.  V,  FowL^R. 
(Court  of  Appeals  of  Kentucky,  Feb.  18,  1908.) 

[107  S.  W.  Rep.  703.] 

Appeal — Former  Appeal — Law  of  the  Case. — Where,  on  a  former 
appeal,  the  Court  of  Appeals  had  its  attention  directed  especially  to 
an  instruction  submitting  plaintiff's  right  to  recover  punitive  damages 
and  neither  criticised  nor  condemned  it,  it  was  tacitly  approved-  and 
became  the  law  of  the  case,  so  that  the  court  on  a  retrial  properly 
gave  it  again  to  the  jury. 

Carriers — Ejection  of  Passengers — Punitive  Damages.* — Where,  in 
an  action  for  ejection  of  a  female  passenger,  several  witnesses  testi- 
fied that  the  conductor  was  not  only  insulting  in  his  manner  and 
conduct,  but  treated  plaintiff  in  a  rude  and  ungentlemanly  manner,  the 
court  properly  submitted  an  instruction  authorizing  punitive  damages. 
» — — ■ — ^ - 

♦For  the  authorities  in  this  series  on  the  subject  of  the  damages  re- 
coverable from  the  carrier  for  insults  sustained  by  a  passenger  from 
the  carrier's  employees,  see  foot-notes  appended  to  Gillespie  v.  Brook- 
lyn Heights  R.  Co.  (N.  Y.),  12  R.  R.  R.  66,  35  Am.  &  Eng.  R.  Gas., 
N.  S.,  66;  foot-notes  appended  to  Georgia  Ry.  &  Elec.  Co.  v.  Baker 
(Ga.),  20  R.  R.  R.  789,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  789;  Yazoo  &  M. 
V.  R.  Co.  V.  Mattingly  (Miss.),  14  R.  R.  R.  48,  37  Am.  &  Eng.  R.  Cas., 
N.    S.,   48. 
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Appeal  from  Circuit  Gjurt,  Nelson  County. 
"Not  to  be  officially  reported." 

Action  by  Annie  E.  Fowler  against  the  LouisviHe  &  Nashville 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed.  • 

John  S.  Kelley  and  Benjamin  D.  Warfield,  for  appellant. 
Kat  W,  Halstead,  F,  £.  Dau^herty,  and  Morgan  Yewell,  for 
appellee. 

Carroli.,  J.  On  the  trial  from  which  this  appeal  is  prosecuted 
the  evidence  was  substantially  the  same  as  on  a  former  trial, 
from  which  an  appeal  was  also  taken  by  appellant.  As  the  facts 
are  fully  and  fairly  stated  in  the  former  opinion,  that  may  be 
found  in  96  S.  W.  568,  29  Ky.  Law  Rep.  905,  it  will  be  un- 
necessary to  repeat  them  here.  In  the  opinion  this  court  said: 
"Plaintiff's  right  to  recover  is  based  not  on  her  being  ejected 
from  the  train  of  defendant,  but  for  the  undue  force,  if  any,  used 
by  defendant's  conductor  while  ejecting  her,  and  for  any  insult 
or  indignity  offered  her  by  the  conductor  while  ejecting  her.  The 
jury  should  have  been  told  that  under  the  proof  defendant  had 
the  right  to  eject  plaintiff  from  its  train  if  she  produced  no  ticket 
or  tendered  no  fare,  and  that  in  no  event  could  she  recover  any- 
thing for  so  being  ejected,  but  that  her  right  of  recovery,  if  any, 
was  based  upon  some  injury  received  by  her  at  the  hands  of  the 
conductor  while  he  was  expelling  her  from  the  train,  or  because 
of  some  insult  or  indignitjr  offered  her  by  the  conductor  while 
being  expelled  from  the  train."  It  was  further  said  that  "con- 
pensatory  damages  in  this  case  is  such  a  sum  as  will  compen- 
sate plaintiff  for  the  loss  of  time,  if  any,  and  for  the  pain  and 
suffering  she  endured,  if  any,  by  reason  of  undue  and  unnec- 
essary force,  if  any,  used  by  the  conductor  in  ejecting  her  from 
the  train,  or  the  humiliation  or  mortification,  if  any,  which  she 
suffered  because  of  the  use  of  abusive  or  insulting  language  to- 
wards her  by  the  conductor,  while  ejecting  her  from  the  train." 
On  the  first  trial  the  court  instructed  the  jury  that:  "If  you 
believe  from  the  evidence  that  defendant's  conductor  in  charge 
of  its  train  was  insulting  in  his  manner,  words,  or  tone  toward 
plaintiff,  or  that  he  rudely  and  roughly  grabbed  her  by  the  arm 
while  she  was  sitting  in  her  seat,  you  may,  in  addition  to  com- 
pensatory damages,  award  her  punitive  damages  in  any  sum 
you  may  deern  proper,  not  exceeding  in  all  more  than  $3,000." 
On  the  trial  from  which  this  appeal  is  prosecuted  the  trial  judge 
followed  accurately  the  law  as  laid  down  in  the  former  opinion, 
and  instructed  the  jury  that  the  conductor  had  the  right  to 
eject  plaintiff  from  the  train  if  she  produced  no  ticket  or  ten- 
dered no  fare,  and  that  in  no  event  could  she  recover  anything 
for  being  ejected  from  the  train,  but  that  her  right  of  recovery. 
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if  any,  was  based  upon  some  injury  received  by  her  at  the  hands 
of  the  conductor  while  he  was  expelling  her  from  the  train,  or 
because  of  some  insult  or  indignity  offered  her  by  the  conductor 
while  being  expelled  from  the  train.  The 'court  also  instructed 
the  jury,  as  on^the  former  trial,  that  they  might  award  punitive 
damages  if  they  believed  from  the  evidence  that  the  defendant's 
conductor  was  insulting  in  his  manner,  words,  or  tone  towards 
plaintiff,  or  that  he  rudely  or  roughly  grabbed  her  by  the  arm 
while  she  was  sitting  in  her  seat. 

On  the  first  appeal,  as  on  this,  it  was  urged  that  no  instruction 
permitting  the  jury  to  award  punitive  damages  should  have  been 
given.  The  court  in  the  first  opinion  had  its  attention  directed 
especially  to  this  instruction,  but  did  not  either  criticise  or  con- 
demn it,  and  therefore  it  was  proper  that  the  trial  court  should 
have  given  it  on  another  train.  Aside  from  the  question 
whether  the  instruction  was  proper  or  not,  the  mere  fact  that 
in  the  former  opinion  it  was  tacitly  approved  by  this  court  made 
it  the  law  of  this  case — the  evidence  being  the  same — and  the 
lower  court  properly  submitted  it  upon  a  retrial.  In  National 
Life  Insurance  Company  of  United  States  v,  Anderson,  102  S. 
W.  323,  31  Ky.  Law  Rep.  415,  in  considering  a  similiar  question, 
this  court  said:  "The  instructions  giv^  by  the  court  on  the 
second  trial  are  the  same  as  are  given  on  the  first  trial,  except  so 
far  as  they  were  held  erroneous  by  this  court  on  the  former  ap- 
peal. In  so  far  as  the  instructions  given  on  the  first  trial  were 
not  criticized  on  the  first  appeal,  they  were  in  legal  effect  approved 
by  this  court,  and  were  therefore  properly  given  by  the  circuit 
court  on  the  second  trial.  The  opinion  on  the  first  appeal  is  the 
law  of  the  case,  and  all  questions  which  were  presented  to  the 
court  then  by  the  record  are  concluded  by  the  opinion,  whether 
passed  on  in  the  opinion  or  not.  The  court  will  not  on  a  second 
appeal  reverse  for  an  instruction  which  was  given  on  the  fomier 
trial,  and  not  condemned  on  the  first  appeal."  But,  without  ref- 
erence to  this  rule,  and  an  independent  question,  several  witnesses 
testified  that  the  conductor  in  ejecting  this  lady  from  the  train 
was  not  only  insulting  in  his  manner  and  conduct,  but  treated 
her  in  a  rude,  rough,  and  ungentlemanly  manner;  and  this  evi- 
dence .authorized  an  instruction  upon  the  subject  of  exemplary 
damages.  L.  &  N.  R.  R.  Co.  v,  Ballard,  88  Ky.  159,  10  S.  W. 
429,  2  L.  R.  A.  694 ;  Memphis  &  Cincinnati  Packet  Co.  v.  Nagel, 
97  Ky.  9,  29  S.  W.  743. 

An  examination  of  the  record  fails  to  disclose  any  error  com- 
mitted to  the  prejudice  of  appellant,  and  the  judgment  of  the 
lower  court  is  affirmed. 
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DuNNAWAY  V.  Same. 

(Circuit  Court  of  Appeals,  Sixth  Circuit,  November  6,  1907.) 

[156  Fed.  Rep.  564.] 

Action — Trial — Consolidation  of  Causes — Powers  of  Federal  Courts. 
—Under  Rev.  St.  §  921  [U.  S.  Comp.  St.  1901,  p.  685],  which  author- 
izes federal  courts  to  consolidate  "causes  of  a  like  nature  or  relative 
to  the  same  question,"  a  Circuit  Court  has  power  in  its  discretion  to 
consolidate  for  trial  separate  actions  brought  against  a  railroad  com- 
pany to  recover  for  the  death  of  persons  who  wer-e  killed  at  the  same 
time  and  in  the  same  manner. 

Carriers — Liability  of  Railroad  Company  for  Death  of  Passengers — 
Operation  of  Trains.* — Three  young  men  traveling  together  \yere  pas- 
sengers on  a  railroad  train  which  approached  Knoxville,  Tenn.,  which 
was  their  destination,  after  dark.  The  trainmen  had  announced  thai 
the  next  station  would  be  Knoxville,  as  required  by  the  state  statute, 
but  had  not  called  the  station,  when  the  train  stopped  on  a  narrow 
trestle  in  order  to  make  use  of  a  Y  in  turning  before  entering  the 
city.  The  next  morning  the  bodies  of  the  young  men  were  found  near 
together  under  the  trestle.  Upon  the  trial  of  a  consolidated  action 
against  the  railroad  company  to  recover  for  their  deaths,  there  was 
evidence  that  they  left  the  car  together,  while  on  the  trestle,  and  tending 
to  show  that  they  fell  over  the  edge  as  they  stepped  off.  Held,  that 
neither  the  announcement  of  the  name  of  the  iiext  station  nor  the 
stopping  of  the  train  thereafter  before  it  was  reached  was  negligence, 
nor  was  either  an  invitation  to  passengers  to  alight  before  the  sta- 
tion was  called,  which  imposed  on  defendant  the  duty  of  warning 
them  or  rendered  it  liable  for  the  death  of  plaintiffs'  intestates. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Tennessee. 

G.  IV.  Pickle,  for  plaintiffs  in  error. 
/.  H.  Frantz,  for  defendant  in  error. 

Before  Lurton,  SeverEns,  and  Richards,  Circuit  Judges. 

>— — — ^— ^_^_^_^^_^^— — ^— _^-^— _^-^^.^^__^^^^^^.^^_^_^_^_^_^^_^_^^__^_^^^^_— — . 

*For  the  authorities  in  this  series  on  the  question,  what  docs,  and 
does  not,  constitute  an  invitation  to  a  passenger  to  alight  from  a 
street  car  or  train,  see  foot-notes  appended  to  Sweet  v.  Birmingham 
Ry.  &  Elec.  Co.  (Ala.),  22  R.  R.  R.  468,  45  Am.  &  Eng.  R.  Cas.,  N. 
S.,  468;  Tildcn  v.  Rhode  Island  Co.  (R.  I.),  20  R.  R.  R.  809,  43  Am.  & 
Eng.  R.  Cas.,  N.  S.,  809;  Davis  v.  Camden,  etc.,  Ry.  Co.  (N.  J.),  20 
R.  R.  R.  665,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  665. 

For  the  authorities  in  this  series  on  the  subject  of  negligence  in  al- 
lowing passengers  to  expose  themselves  to  danger,  see  foot-notes 
appended  to  Hogan  v,  Boston  Elec.  Ry.  Co.  (Mass.),  25  R.  R.  R. 
167,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  167. 
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Richards,  Circuit  Judge.  This  was  a  suit  to  recover  for  the 
wrongful  death  of  William  Turpin  through  the  negligence  of 
the  Louisville  &  Nashville  Railroad  Company.  Against  the  ob- 
jection of  the  plaintiffs  in  error,  it  was  consolidated  for  trial 
with  two  similar  cases,  one  brought  by  the  administrator  of 
James  Gamble  and  one  by  the  administrator  of  W.  W.  Dunna- 
way,  who  met  their  deaths  at  the  same  time  and  in  the  same  way. 
At  the  close  of  the  testimony  for  the  plaintiffs,  the  court  directed 
the  jury  to  return  a  verdict  for  the  defendant.  It  is  claimed  the 
court  erred  in  consolidating  the  cases  and  erred  in  instructing 
for  the  defendant. 

We  are  satisfied  that  under  section  921  of  the  Revised  Stat- 
utes of  the  United  States  [U.  S.  Comp.  St.  1901,  p.  685]  the 
court  had  the  power  to  consolidate  these  cases  for  trial.  They 
involve  the  same  transaction,  the  witnesses  were  the  same,  and 
we  can  see  no  good  reason  to  criticise  the  exercise  of  the  court's 
discretion  in  the  premises. 

The  evidence  which  the  court  withheld  from  the  jury  showed 
substantially  the  following  facts :  The  tliree  young  men,  Turpin, 
Gamble,  and  Dunnaway,  were  raised  in  Anderson  county,  Tenn., 
about  25  miles  from  Knoxville.  They  were  not  accustomed  to 
railway  travel.  They  left  their  homes  on  the  19th  of  February, 
1906,  to  look  up  a  brother  of  one  of  them,  who  they  heard,  was 
working  some  miles  the  other  side  of  Knoxville.  Appaiently  they 
did  not  find  him,  and  on  the  20th  they  started  back  to  Knoxville. 
Late  in  the  afternoon  of  that  day  they  got  on  a  passenger  train 
of  the  defendant  at  Mentor,  a  station  seven  or  eight  miles  from 
Knoxville.  This  train  reached  Knoxville  about  6:30  p.  m. 
There  was  but  one  station.  Chandler,  between  Mentor  and  Knox- 
ville. After  leaving  Chandler,  the  trainman  announced  that  the 
next  station  would  be  Knoxville.  The  train,  after  leaving  Chand- 
ler, ran  along  the  Tennessee  river  for  some  distance,  and  then 
crossed  over  to  Knoxville  on  a  bridge  and  trestle.  By  this  time 
it  was  quite  dark.  On  the  Knoxville  end  of  this  trestle  a  switch 
led  off  from  the  main  track.  At  the  end  of  this  switch  there 
was  a.  narrow  platform  on  the  right  as  you  approached  Knox- 
ville, which  was  used  in  connection  with  the  switch.  Beyond  this 
platform,  going  in  the  direction  of  Knoxville,  the  trestle  for  some 
distance  remained  the  width  required  for  one  track  only,  and  then 
broadened  as  the  switch  left  the  main  line.  About  200  feet  be- 
yond the  point  of  this  switch,  the  main  line  divided  into  a  Y ;  one 
track  running  to  the  right  to  the  passenger  depot,  and  the  other 
to  the  left  to  the  switching  yards.  It  was  customary  to  use  this 
Y  in  order  to  change  the  direction  of  the  train  before  running  into 
the  depot.  When  the  train  reached  the  trestle,  it  stopped  pre- 
simiably  short  of  the  switch.  The  three  young  men,  one  a  boy 
of  15,  got  up  from  their  seats  in  the  smoker,  which  was  in 
the  forward  part  of  the  train  next  to  the  baggage  car,  and  went 
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out  the  front  door.  The  station  of  Knoxville  had  not  yet  been 
called,  nor  any  reason  given  them  to  believe  that  they  were  at 
Knoxville,  except  the  fact  that  the  announcement  had  been  made 
that  the  next  station  would  be  Knoxville.  This  announcement  had 
been  made  a  few  minutes  before  the  train  stopped.  Three  wit- 
nesses put  the  time  from  one  to  one  and  a  half  or  two  minutes, 
one  says  before  the  train  reached  the  bridge,  and  several  testified 
that  the  custom  on  the  road  was  to  announce  the  next  station 
shortly  after  leaving  the  last  one.  Such  announcement  was  not  re- 
garded as  a  call  of  the  station,  which  was  made  subsequently  when 
the  station  was  reached.  About  6  o'clock  the  next  morning,  on  the 
21st  of  February,  a  witness  who  passed  under  the  trestle  found 
the  dead  bodies  oJF  three  young  men,  who  were  subsequently  iden- 
tified as  Turpin,  Gamble,  and  Dunnaway.  They  lay  close  to  one 
another,  and  no  footprints  were  near  them.  The  court  below, 
conceding  that  the  deceased  persons  were  passengers,  after  re- 
ferring to  the  fact  that  the  laws  of  Tennessee  required  the  rail- 
road company  to  announce  the  next  station,  stated  that,  if  the 
insistence  of  the  plaintiffs  was  correct,  "when  the  company  does 
it,  it  would  have  to  guard  against  anybody  jumping  oflf  before  the 
train  reached  the  station,  would  have  to  put  a  man  in  each  door, 
and  keep  them  from  jumping  off,  if  the  train  should  happen  to 
stop  for  any  purpose  before  it  reached  the  station" ;  and  directed 
a  verdict  in  favor  of  the  defendant  in  each  case. 

We  think  there  was  testimony  from  which  the  jury  might  have 
inferred  that  the  three  unfortunate  young  men  were  passengers, 
and  that  they  alighted  from  the  train  on  the  trestle  and  met  their 
deaths  by  falling  from  it  to  the  place  where  they  were  found.' 
They  may  have  fallen  directly  from  the  train  through  the  trestle, 
or  from  the  trestle  after  alighting  from  the  train,  and  they  may 
have  fallen  from  the  trestle  by  missing  their  footing  while  trying 
to  proceed  in  the  direction  of  Knoxville  after  the  train  had  passed, 
or  by  being  pushed  off  by  the  train  after  it  had  got  again  in  mo- 
tion. There  was  no  testimony  showing  precisely  where  the  train 
stopped.  There  was  a  small  platform  on  the  right,  located  at 
the  point  of  the  switch,  which  was  used  by  railroad  men  to  stand 
on  while  operating  the  switch.  If  the  train  stopped  opposite 
that  platform,  the  young  men  had  a, place  to  stand,  but  after  the 
train  passed  on  they  would  have  found  themselves  isolated,  in  a 
dangerous  position,  and  it  would  naturally  have  seemed  neces- 
sary to  them  to  walk  on  in  the  direction  of  Knoxville,  whose 
lights  they  could  see  in  the  distance.  If  they  did  this,  after  leav- 
ing the  small  platiorm,  a  few  steps  would  have  brought  them  to 
the  narrow  single  track  trestle  above  the  place  they  were  found, 
and  from  which  they  must  have  fallen.  At  this  point  the  ties 
were  12  feet  and  10  inches  in  length,  and  a  passenger  car  is  about 
11  feet,  6  inches  in  width.  An  engineer  who  made  a  survey  of 
the  track  testified  that  a  "passenger  alighting  on  this  single  track 
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trestle  might  touch  the  edge  of  the  ties,  although  I  don't  think  he 
would.  The  ends  of  the  ties  were  approximately  practically 'un- 
der the  outside  of  the  steps,  and  the  steps  would  put  him  where 
he  would  fall ;  he  might  catch  two  or  three  inches  of  the  ties,  two 
inches."  It  was  necessary,  in  order  to  make  a  case  for  the  jury, 
for  the  plaintiffs  to  present  some  testimony  tending  to  show  <hat 
the  young  men,  without  any  fault  on  their  part,  alighted  from  the 
train  and  met  their  death  because  of  the  negligent  conduct  of  the 
railroad  company  or  its  employees.  In  view  of  the  facts,  the 
negligence  must  have  consisted  either  in  making  the  announce- 
ment that  Knoxville  would  be  the  next  station  before  it  was 
reached,  or  in  stopping  on  the  trestle  after  the  announcement 
that  Knoxville  would  be  the  next  station  before  it  was  reached, 
or  in  stopping  on  the  trestle  after  the  announcement  was  made 
and  before  the  station  was  reached,  or  in  so  stopping  without 
warning  the  passengers  to  keep  their  seats,  because  the  station 
had  not  yet  been  reached. 

As  to  the  announcement,  it  was  one  required  by  the  laws  of 
Tennessee.  Shannon's  Code,  §  3070.  This  statute  came  before 
the  Supreme  Court  of  Tennessee  in  the  case  of  Payne  v.  Railroad 
Co.,  106  Tenn.  167,  61  S.  W.  86.  There  there  was  a  call  of  the 
station  and  a  passenger  alighted  before  the  train  had  stopped. 
The  effect  of  the  decision  was  to  hold  that  the  passenger  was  not 
justified  in  -alighting  while  the  train  was  in-  motion  because  of 
the  announcement.  It  is  to  be  noticed,  however,  in  this  case  that 
the  announcement,  which  was  made  as  the  train  approached 
the  station,  almost  amounted  to  a  call  which  is  made  just  as  the 
station  is  reached.  The  difference  between  an  announcement 
under  the  Tennessee  'statute  and  a  call  under  ordinary  railway 
usages  must  be  kept  in  mind.  An  announcement  under  the 
Tennessee  statute  is  not  a  notification  that  the  station  has  been 
reached,  and  an  invitation  for  passengers  to  alight.  It  serves 
the  purpose  of  advising  passengers  in  advance  of  what  the  next 
station  will  be,  so  that  they  may  be  ready  to  alight  when  it  is 
reached.  It  is  always  made  subject  to  the  usages  of  railways.  It 
does  not  commit  the  railway  company  to  a  verbal  guaranty  that  the 
station  announced  will  be  the  first  stop.  The  railroad  company 
retains  the  right  to  control  the  movement  of  the  train,  and  if  it 
is  necessary  to  stop  for  any  proper  purpose  before  reaching  the 
station,  for  instance,  to  open  or  close  a  switch,  or  to  cross  an- 
other railroad,  or  to  use  a  Y,  it  has  the  right  to  do  so,  without 
notifying  the  passengers.  In  other  words,  the  announcement  is 
to  be  treated  as  a  statement  that  the  next  station  will  be  the 
place  named,  and  not  that  the  next  stop  will  be  at  the  station. 
Accordingly,  in  Minock  7;.  Railway  Co.,  97  Mich.  425,  56  N.  W. 
780,  it  was  held  that  a  railroad  company  which  had  announced 
the  next  station  was  not  obliged  to  warn  passengers  not  to  alight 
when  it  stopped  at  a  railway  crossing  before  the  station  was 
reached. 
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We  have  examined  a  number  of  cases  where,  after  calling  the 
station,  the  train  either  stopped  short  or  overran,  with  the  result 
that  the  passenger  alighted  in  a  dangerous  place  and  was  injured. 
Under  such  circumstances,  the  railway  company  has  been  almost 
uniformly  held  responsible.  This  is  in  accordance  with  the  well- 
established  rule  that  a  carrier  ot  passengers  is  in  duty  bound  not 
only  to  use  the  strictest  vigilance  in  receiving  and  conveying 
a  passenger  to  his  destination,  but  also  to  put  him  off  safely  at 
a  station  at  the  termination  of  the  journey.  As  a  corollary  it  has 
been  held  that  it  is  likewise  the  duty  of  a  carrier  to  annmrnce  the 
name  of  the  station  on  the  approach  of  the  train,  and  to  afford 
passengers  sufficient  time  to  alight  with  safety.  Englehaupt  v. 
Erie  R.  R.  Co.,  209  Pa.  182,  185,  58  Atl.  154;  Weller  v,  London, 
Brighton,  etc.,  Ry.  Co.,  L.  R.  9  C.  P.  126;  Van-  Horn  v.  Central 
R.  R.  Co.,  38  N.  J.  Law,  133 ;  P.  W.  &  B.  R.  R.  Co.  v.  McCor- 
mick.  124  Pa.  427,  16  Atl.  848;  Bridges  v.  North  London  Ry. 
Co.,  L.  R.  7  H.  L.  213;  McNulta  v.  Ensch,  134  111.  46.  24  N. 
E.  631;  Memphis  &  Little  Rock  Ry.  Co.V.  Stringfellow,  44  Ark. 
322,  51  Am.  Rep.  598;  Ellis  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  120 
Wis.  645,  28  N.  W.  942.  . 

The  present  case,  however,  is  not  one  where  the  station  had 
been  called  and  the  train  either  stopped  short  or  overran  it,  so 
that  the  passenger  alighted  in  a  dangerous  place  and  received  in- 
juries. This  case  is  more  like  that  of  Mitchell  v.  Grand  Trunk 
Ry.  Co.,  51  Mich.  236,  16  N.  W.  388,  47  Am.  Rep.  566,  where 
the  station  was  announced  or  called  before  arriving  at  a  railway 
crossing  or  junction,  300  or  400  feet  from  the  station.  The  train 
stopped  at  the  crossing,  and  the  plaintiff  in  attempting  to  leave 
the  car  .was  hurt.  The  court  said  the  real  cause  of  the 
injury  was  the  mistaken  supposition  of  the  passenger  that  the 
train  had  stopped  for  the  station.  There  was  nothing  at  the  spot 
to  indicate  a  landing  place.  The  stoppage  of  cars  was  required 
by  statute,  as  well  as  by  usage.  The  judgment  below  was  re- 
versed on  the  ground  that  there  was  nothing  to  show  any  negli- 
ffence  on  the  part  of  the  company.  In  the  case  of  111.  Central 
R.  R.  Co.  V,  Warren,  149  Fed.  658,  79  C:  C.  A.  350,  it  was  held 
that  the  announcement  of  the  next  station,  although  made  on 
near  approach  to  thfe  station,  was  not  an  invitation  to  a  passenger 
to  leave  his  seat  and  attempt  to  alight  before  the  train  actually 
stopped.  Because  he  did  this,  the  passenger  who  was  injured 
was  held  guilty  of  contributory  negligence. 

We  have  given  the  present  case  careful  consideration.  The 
case  /)f  the  plaintiffs  rest  upon  the  contention  that  the:  stoppage 
of  the  train  on  the  trestle  after  the  next  station  had  been  an- 
nounced constituted  an  invitation  to  the  young,  men  to  alight. 
We  think  that  a  clear  distinction  must  be  made,  as  we  have  said 
before,  betw^een  the  announcement  ®f  the  next  station  and  the 
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call  of  the  station  at  which  the  train  is  in  the  act  of  stopping. 
We  think  that  in  the  present  case  no  passenger  of  ordinary  in- 
telligence and  in  the  exercise  of  ordinary  care  would  regard  the 
stopping  of  the  train  on  the  trestle  as  an  indication  that  Knox- 
ville  had  been  reached  and  the  time  had  come  for  him  to  alight, 
and  that  the  idea  that  such  a  view  would  be  taken  by  any  pas- 
senger was  not  within  the  reasonable  contemplation  of  either  the 
conductor  or  any  of  the  trainmen.  Now,  if  in  the  actual  course 
of  events  these  three  passengers  could  not  be  expected  to  alight 
merely  because  the  train  had  stopped  on  the  trestle,  then  there 
was  no  duty  imposed  upon  the  trainmen  to  warn  them  to  keep 
their  seats.  Trainmen  have  a  right  to  credit  passengers  .with 
ordinary  common  sense.  Passengers  myst  exercise  common 
sense,  common  care,  or  answer  for  the  lack  of  it.  In  this  coun- 
try passenger  trains  are  not  run  upon  the  theory  that  the  pas- 
sengers must  be  locked  in  when  the  train  is  in  motion,  and  only 
released  when  the  station  is  reached  and  the  trainmen  let  them 
out.  Passengers  are  supposed  to  have  knowledge  of  common 
railway  usages,  of  the  way  in  which  trains  are  ordinarily  run 
and  handled.  While  the  present  case  excites  our  sympathy,  we 
are  unable  to  satisfy  ourselves  that  the  court  below  was  wwng 
in  directing  a  verdict  for  the  defendant.  Of  course,  there  was 
a  possibility  that  testimony  might  have  been  presented  which 
would  have  showed  or  at  least  have  tended  to  show  that  the  de- 
fendant was  negligent,  but  no  testimony  of  this  sort  was  intro- 
duced, and  it  is  a  well-known  rule  that  negligence  can  neither  be 
presumed  nor  guessed  at.  Powers  v.  Marquette  Ry.  Co.,  143 
Mich.  379,  106  N.  W.  1H7. 

The  judgments  of  the  lower  court  are  affirmed.  The  joint 
writ  of  error  in  case  No.  1,684  is  dismissed  for  want  of  juris- 
diction. 
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Parris  v.  Ati^nta,  K.  &  N.  Ry.    Co. 

(Supreme  Court  of  Georgia,  May  20,  1907.) 
[57  S.  E.  Rep.  692.] 

Carriers — Injury  to  Passengers — ^Jurisdiction. — According  to  the  al- 
legations of  the  petition,  the  plaintiff  attempted  to  board  a  passenger 
train  of  the  defendant  company  at  a  station  in  the  state  of  Tennessee, 
near  the  Georgia  line.  The  platform  of  the  car  was  crowded  with  pas- 
sengers, and  the  train  started  while  he  was  still  on  the  steps  and  be- 
fore he  had  a  reasonable  opportunity  to  enter  the  car.  In  this  position 
he  was  carried  several  hundred  feet.  The  train  was  running  with 
rapidly  increasing  speed,  and  he  was  trying  all  the  time  to  mount  the 
steps  and  enter  the  car;  but,  before  he  could  succeed,  a  sudden,  quick 
jerk  and  swing  of  the  train  caused  another  passenger  "to  fall  and 
shove  against  plaintiff,  causing  petitioner  to  lose  his  balance  and 
fall  from  the  train,"  and  the  plaintiff  was  severely  injured,  having  his 
foot  crushed  by  the  wheels  of  the  train.  At  this  time  the  train 
had  passed  from  the  state  of  Tennessee  into  Fannin  county,  Ga.  Held, 
that  it  was  error  to  sustain  a  demurrer  upon  the  ground  that  the  su- 
perior court  of  Fannin  county  **had  no  jurisdiction  of  the  matter  of 
complaint,"  because  there  was  no  act  of  negligence  alleged  against 
the  defendant  as  having  occurred  in  said  county  that  would  authorize 
any  recovery  against  the  defendant. 

Appeal — ^Review — Objections  Waived — Exceptions  to  the  rulings 
of  the  trial  judge,  not  urged  in  the  brief  of  counsel  for  plaintiff  in 
error,  will  be  treated  as  abandoned. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fannin  County;  George  F.  Gober, 
Judge. 

Action  by  C.  P.  Parris  against  the  Atlanta,  Knoxville  &  North- 
ern Railway  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Reversed. 

Plaintiff  alleged  that  he  attempted  to  board  defendant's  train 
as  a  passenger  at  McCay's,  a  station  on  defendant's  line  in  the 
state  of  Tennessee.  He  alleges  that  he  "attempted  to  get  in  said 
passenger  car  as  quickly  as  it  was  possible  to  do  so  after  said  train 
stopped.  He  succeeded  in  getting  on  the  second  step  of  said 
passenger  car,  and  the  train  started  very  suddenly  and  very  fast. 
The  platform  of  said  car  and  top  step  were  crowded  with  other 
passengers,  who  had  not  gotten  into  said  car.  After  said  train 
Marted  as  aforesaid,  it  soon  began  to  move  very  rapidly.  Peti- 
tioner was  all  the  time  trying  to  get  up  the  steps  onto  the  plat- 
form and  into  said  passenger  car,  and  while  he  was  attempting  to 
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do  this  the  train  gave  a  sudden,  quick  jerk  and  swing,  causing 
one  of  the  passengers,  whose  name  petitioner  does  not  know, 
who  was  on  the  top  step  of  said  car,  to  fall  and  shove  against 
petitioner,  causing  him  to  lose  his  balance  and  fall  from  the  train." 
The  wheels  of  the  train  ran  over  his  foot,  necessitating  its  am- 
putation. McCay's  is  alleged  to  be  a  station  in  Tennessee;  but 
it  is  alleged  that  at  the  time  the  plaintiff  was  injured  the  train 
had  crossed  the  line  and  was  in  Fannin  county,  Ga.,  about  150 
yards  from  the  Tennessee  line.  The  defendant  filed  a  general 
and  special  demurrer,  on  the  ground,  among  others,  that  the 
court  "has  no  jurisdiction  of  the  matter  complained  of,  because 
there  is  no  act  of  negligence  alleged  against  defendant  as  having 
occurred  in  said  county  [Fannin]  that  would  authorize  any  re- 
covery against  defendant'' ;  and  the  defendant  demurred  specially 
to  paragraphs  3,  5,  and  6  of  the  petition,  on  the  ground  that  they 
set  forth  no  facts,  but  are  simply  conclusions  of  the  pleader. 
The  defendant  also  demurred  specially  to  almost  every  other  para- 
graph of  the  petition.  The  court  passed  an  order,  which  is  set 
out  in  the  opinion,  sustaining  the  special  demurrers  to  paragraphs 
3,  5,  and  6,  and  also  sustained  the  general  demurrer  and  dis- 
missed the  case.    The  plaintiff  excepted  to  each  of  these  nilings. 

Hart'cy  Hill,  Jeff  A.  Hcdden,  R.  R.  Arnold,  and  N.  A.  Morris, 
for  plaintiff  in  error. 

Clay  &  Blair,  Wm.  Butt,  and  F.  C.  Tate,  for  defendant  in  er- 
ror. 

Bkck^  J.  (after  stating  the  facts).  Upon  the  hearing  of  the 
demurrer  the  trial  judge  sustained  certain  grounds  thereof  and 
dismissed  the  case,  rendering  the  following  judgment:  "In  my 
opinion  the  petition  is  subject  to  demurrer  as  set  out  in  the  third 
ground  of  the  demurrer,  and  should  be  met  by  amendment.  In 
my  opinion  paragraph  5  is  subject  to  demurrer,  and  should  be 
met  by  a  specific  allegation,  as  I  have  indicated.  In  my  opinion 
paragraph  6  is  open  to  demurrer,  and  should  be  met  by  a  specific 
allegation.  The  specific  allegation  of  negligence  as  to  time  of 
stopping  train  and  starting  it,  by  the  allegation  in  the  petition,  are 
in  the  state  of  Tennessee.  This  seems  to  be  the  basis  of  the 
plaintiff's  complaint,  the  groundwork  of  his  cause  of  action;  and 
it  seems  to  me  the  demurrer  is  good  as  to  those  allegations  of 
negligence  that  happened  in  the  state  of  Tennessee.  Under  the 
ruling  in  the  Wilson  Case,  an  action  for  those  things  could  be 
brought  only  in  the  county  of  the  residence  of  the  corporation, 
to  wit,  in  Fulton  county,  as  was  decided  in  that  case.  It  is  or- 
dered that  this  demurrer  be  sustained,  and  that  the  suit  be  dis- 
missed." We  cannot  agree  with  the  conclusion  of  the  learned 
judge  that  "the  groundwork  of  his  [plaintiff's]  cause  of  action" 
rests  upon  "those  allegations  of  negligence  that  happened  in  the 
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state  of  Tennessee,"  and  that,  "under  the  ruling  in  the  Wilson 
Case,  an  action  for  those  things  could  be  brought  only  in  the 
county  of  the  residence  of  the  corporation,  to  wit,  in  Fulton 
county."  While  it  is  true  that  the  negligence  of  the  defendant 
company  began  in  the  state  of  Tennessee,  at  a  station  very  near 
the  point  where  the  railroad  crosses  the  boundary  between  that 
state  and  the  state  of  Georgia,  under  the  allegations  of  the  peti- 
tion there  was  a  continuation  of  the  failure  on  the  part  of  the 
company  to  exercise  due  care  and  diligence  for  the  safety  of  the 
passenger  until  after  tlie  train  had  passed  into  Fannin  county, 
in  this  state,  where  the  negligent  act  of  the  company  finally  cul- 
minated in  the  catastrophe  to  the  plaintiff  which  resulted  in  the 
several  injuries  set  forth  in  his  petition. 

The  defendant  contends  that  what  took-  place  in  Georgia  was 
the  consequence  of  the  negligent  act  which  took  place  in  Ten- 
nessee, and  that,  but  for  the  failure  to  stop  the  train  a  sufficient 
length  of  time  to  allow  the  would-be  passenger  to  enter  the  car, 
he  would  have  been  in  the  coach,  would  not  have  been  jostled 
by  the  other  passengers,  and  would  not  have  been  thrown  from 
the  car,  and  that  none  of  the  things  that  were  alleged  to  have 
occurred  in  Georgia  were  independent  causes  producing  plain- 
tiffs injuries,  but  were  the  resulting  consequences  of  the  negli- 
gence alleged  to  have  taken  place  in  the  state  of  Tennessee. 
Even  if  we  agreed  with  this  contention  of  the  defendant,  we 
should  still  have  to  hold  that  the  plaintiff's  cause  of  action  origi- 
nated in  Georgia,  for  if  nothing  more  appeared  than  that  the 
defendant  committed  a  breach  of  its  duty  to  the  passenger  by  a 
failure  to  stop  its  train  a  reasonable  length  of  time,  under  the 
circumstances,  to  allow  the  passenger  to  enter  the  car  in  safety, 
that  breach  of  the  plain  duty  resting  upon  the  defendant  would 
have  given  rise  to  no  cause  of  action  whatever ;  for  if,  notwith- 
standing the  too  sudden  and  negligent  starting  of  the  train  be- 
fore the  plaintiff  had  a  reasonable  opportunity  for  entering  the 
coach  and  finding  a  seat,  he  had,  by  his  alertness  and  diligence 
and  strength,  procured  a  position  upon  the  steps  or  platform, 
and  had  been  able  to  maintain  himself  and  escape  all  injury  and 
damage,  no  cause  of  action  in  his  favor  would  have  arisen  against 
the  defendant,  through  the  negligence  of  whose  employees  he 
had  been  placed  in  a  position  of  peril,  for  the  mere  creation  of  a 
position  perilous  to  the  plaintiff  would  not  have  entitled  him  to 
recover  damages.  Up  to  the  time  of  the  actual  infliction  of  the 
injuries  finally  resulting  from  the  negligence  of  the  employees 
of  the  railroad  company,  the  cause  of  action  was  inchoate,  or 
rather  it  was  merely  an  embryo;  and  if,  at  any  tirne  before  the 
injury  was  actually  inflicted  upon  the  passenger,  the  train  had 
been  checked  or  stopped,  so  that  he  could  have  made  his  way 
to  a  place  of  safety,  that  embryo  would  never  have  matured,  so 
as  to  be  able  to  stand  in  court.    "Cooley,  J.,  in  the  case  of  Post 
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V.  Campau,  42  Mich.  96,  3  N.  W.  275,  says:    'The  elements  of 
a  cause  of  action  are,  first,  a  breach  of  duty  owing  by  one  person 
to  another ;  and,  second,  a  damage  resulting  to  another  from  the 
breach.    Damage,  where  no  duty  is  violated,  is  damnum  absque 
injuria.    A  neglect  of  duty,  where  no  loss  occurs,  is  equally  in- 
capable of  giving  a  right  of  action/"     1  Enc.  PI.  &  Pr.   116. 
And  the  expression  "cause  of  action"  is  thus  defined  in  Allhusen 
V.  Malgarejo,  L.  R.  3  Q.  B.  343 :     "The  expression  'cause  of 
action'  means  the  whole  cause  of  action;  that  is,  all  the  facts 
which  together  constitute  the  plaintiflF's- right  to  maintain  the 
action."     And  again:     "The  commission  or  omission  of  an  act 
by  the  defendant,  and  damage  to  the  plaintiff  in  consequence 
thereof,  must  unite  to  give  him  a  good  cause  of  action.    No  one 
of  these  facts  by  itself  is  a  cause  of  action  against  the  defend- 
ant."    Jaggard,  in  his  work  on  Torts,  states  the  principle  tlius: 
"Where,  however,  the  law  will  not  presume  damage,  the  plain- 
tiff's cause  of  action  is  complete  only  when  damages  conforming 
to  the  legal  requirements  have  been  actually  suffered.    Then  the 
cause  of  action  is  complete  upon  the  happening  of  such  damage/' 
1  Jag.  Torts,  105.    See,  also,  Central  Ry.  Co.  v,  Dorsey,  116  Ga. 
719,  42  S.  E.  1024.     Applying  these  principles  to  the  facts  of 
the  case  under  consideration,  it  is  manifest  that  while  the  act 
of  negligence,  which  was  in  a  certain  sense  the  cause  of  the  in- 
jury to  the  plaintiff,  may  have  occurred  in  the  state  of  Tennessee, 
his  cause  of  action  never  existed  until  he  had  passed  into  this 
state.     The  cause  of  the  injury  upon  which  the  right  of  action 
is  founded  is  not  the  cause  of  action  itself,  but  is  only  one  ele- 
ment in  the  cause  of  action. 

2.  In  the  bill  of  exceptions  there  is  an  assignment  of  error  on 
the  order  of  the  judge  sustaining  certain  grounds  of  the  special 
demurrer  to  those  portions  of  the  petition  indicated  in  this  ground 
of  the  demurrer ;  but  these  exceptions  are  not  referred  to  in  the 
brief  of  counsel  for  the  plaintiff  in  error,  and  are  treated  as 
abandoned.  But,  omitting,  the  allegations  of  the  petition  stricken 
upon  special  demurrer,  the  remainder  of  the  petition  stated  a 
cause  of  action  which  was  good  as  against  a  general  demurrer, 
and  the  court  erred  in  dismissing  the  case. 

Judgment  reversed.    All  the  Justices  concur. 


/ 
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Illinois  Cent.  R.  Co.  v.  Curry. 

(Court  of  Appeals  of  Kentucky,  Dec.  19,  1907.) 

[106  S.  W.  Rep.  294.] 

Cirriere— Live  Stock — Connecting  Carrier — Liability.* — ^Where  live 
stock  is  shipped  to  a  point  within  or  without  the  state,  the  contract 
o/ shipment  made  with  the  initial  carrier  is  binding  on  all  connecting 
carriers  who  receive  the  live  stock. 

Same— Actions — ^Vcnuc. — ^Where  live  stock  is  injured  by  the  negli- 
gence of  any  of  the  carriers  having  it  in  charge  between  the  points 
of  reception  and  destination,  an  action  may  be  brought  against  the 
initial  carrier  in  the  county  where  the  contract  of  shipment  was  made. 

Same — Parties. — In  an  action  against  an  initial  carrier  for  injuries 
to  live  stock,  all  the  connecting  carriers  against  whom  it  is  sought 
to  recover  damages  may  be  made  parties  defendant;  and,  if  brought 
before  the  court  by  process  as  provided  by  Civ.  Code  Prac.  §  51,  a 
judgment  may  be  given  against  any  one  or  all  of  them  that  the  evi- 
dence shows  to  have  committed  the  injuries. 

Same— Liability  of  Connecting  Carriers.f — In  an  action  against  one 
or  several  carriers  for  injuries  to  live  stock,  none  of  them   will  be 


'See  third  foot-note  appended  to  Chesapeake  &  O.  Rv.  Co.  v. 
Stock  &  Sons  (Va.),  22  R.  R.  R.  31,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  31, 
where  all  the  authorities  on  the  subject  in  this  series  preceding  it 
are  collected;  foot-notes  appended  to  Salley  v.  Seaboard  Air  Line  Ry. 
(S.  Car.).  25  R.  R.  R.  48,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  48;  first  foot- 
note appended  to  Chicago,  etc.,  R.  Co.  v.  Chestnut  Bros.  (Ky.),  24 
R.  R.  R.  108.  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  108. 

tFor  the  authorities  in  this  series  on  the  question  whether  the  in- 
itial carrier  or  other  connecting  carriers  is  liable  for  an  injury  to 
freight  not  occurring  on  ifs  own  line,  in  the  absence  of  an  express 
contract  provision  on  the  subject,  see  foot-notes  appended  to  St.  LouJs 
S.  W.  Ry.  Co.  V.  Kilberry  (Ark.),  24  R.  R.  R.  567,  47  Am.  &  Eng.  R. 
Cas.,  N.  S.,  567;  third  foot-note  appended  to  Chesapeake  &  O.  Ry.  Co. 
f.  Stock  &  Sons  (Va.),  22  R.  R.  R.  31,  45  Am.  &  Eng.  R.  Cas.,  N.  S., 
31;  St.  Louis,  etc.,  Ry.  Co.  v.  Marshall  (Ark.),  16  R.  R.  R.  38,  39  Am. 
&  Eng.  R.  Cas.,  N.  S.,  38  (defective  car,  carrier  furnishing  liable  al- 
though injury  occurred  beyond  its  own  lines);  foot-notes  appended 
to  Hartley  v.  St.  Louis,  etc.,  R.  Co.  (Iowa),  l  R.  R.  R.  569,  24  Am.  & 
Eng.  R.  Cas.,  N.  S.,  569  (general  rule);  Southern  Ry.  Co.  v.  Levy 
yy^X  17  R.  R.  R.  50,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  50  (when  in- 
Jtial  carrier  must  expressly  limit  its  liability  to  own  line) ;  Johnson  v. 
Toledo,  S.  &  M.  Ry.  Co.  (Mich.),  8  R.  R.  R.  137,  31  Am.  &  Eng.  R. 
Cas..  N.  s.,  137  (initial  carrier,  under  through  bill  of  lading,  was 
"able  for  negligence  of  connecting  carrier  in  failing  to  keep  car  prop- 
erly iced);  first  foot-note  appended  to  Allen  v.  Gilbert-Ramaker  Co. 
j;- Canadian  Pac.  Ry.  Co.  (Wash.),  24  R.  R.  R.  75,  47  Am.  &  Eng.  R. 
^s.,  N.  S.,  75;  foQt-notes  appended  to  Southern  Ry.  Co.  v.  Waters  & 
Co.  (Ga.),  20  R.  R.  R.  480,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  480;  note,  9 
Am.  &  Eng.  R.  Cas.,  N.  S.,  290  (general  rule);  note,  17  Am.  &  Enp. 
R.  Cas..  N.  S.,  289  (initial  carrier's  liability  under  contract  for  through 
shipment). 
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responsible  for  damages  occurring  beyond  the  end  of  the  lines  con- 
trolled by  them  in  the  absence  of  a  special  contract. 

Same — Trial — Separate  Verdicts — Instructions. — In  an  action 
against  several  carriers  for  injuries  to  live  stock,  in  the  absence  of  a 
special  contract  extending  the  liability  beyond  the  end  of  their  re- 
spective lines,  the  jury  should  be  instructed  to  find  a  separate  verdict 
against  each  carrier  for  the  damages  that  occurred  on  its  line. 

Same — Question  for  Jury. — In  an  action  against  two  connecting  car- 
riers for  injury  to  live  stock,  plaintiff  alleged  that  an  oral  contract  of 
shipment  was  made  with  the  initial  carrier;  that  there  were  mutual 
traffic  arrangements  between  the  two  roads,  and  that  they  were  con- 
necting lines;  that  the  contract  was  made  with  the  initial  carrier  act- 
ing on  behalf  of  the  other  road;  that  the  stock  was  shipped  by  the 
initial  carrier,  and  delivered  to  the  connecting  carrier  which  agreed 
to  ship  it  to  its  destination.  The  written  contract  under  which  de- 
fendant connecting  carrier  alleged  that  the  shipment  was  made  was 
substantially  the  same  as  the  parol  contract,  except  in  respect  to  the 
limitation  of  each  carrier's  liability  to  injuries  occurring  on  its  line, 
and  the  evidence  showed  that  the  stock  was  received  by  the  connect- 
ing road  and  carried  to  its  distination.  Held,  that  the  refusal  of  the 
trial  court  to  instruct  peremptorily  for  defendant  connecting  carrier 
was  not  error. 

Pleading— Variance. — A  variance  exists  when  the  evidence  does  not 
sustain  the  pleadings  on  which  a  recovery  is  sought  or  a  defense 
rested. 

Carriers — Injuries  to  Live  Stock — Action — Pleading — Variance.— 
Civ.  Code  Prac.  §  129,  provides  that  no  variance  between  pleadings 
and  proof  is  material  which  does  not  mislead  a  party  to  his  prejudice. 
Section  131  provides  that,  if  the  allegation  to  which  the  proof  is  di- 
rected be  unproved  in  its  general  scope  and  meaning,  it  is  not  to  be 
deemed  a  case  of  variance,  but  a  failure  of  proof.  Held,  that  where,  in 
an  action  against  connecting  carriers  for  injury  to  live  stock,  plaintiff 
alleged  that  a  verbal  contract  of  shipment  was  first  made  and  that  a 
written  contract  was  subsequently  signed,  and  proved  that  a  verbal 
contract  was  made,  and  defendants  relied  on  a  written  contract  and 
proved  that  one  was  entered  into,  there  was  no  variance  or  failure  of 
proof. 

Same— Failure  to  Feed  and  Water.— Under  Rev.  St.  U.  S.  §  4386  [U. 
S.  Comp.  St.  1901,  p.  2995],  providing  that  no  railroad  company  shall 
confine  live  stock  in  cars  for  a  longer  period  than  28  hours  without  un- 
loading for  rest,  water,  and  feed,  it  is  the  duty  of  a  railroad  to  be 
reasonably  well  prepared  to  care  for  stock  at  the  places  where  it  is 
unloaded  for  rest,  water  and  feed. 

Same — Measure  of  Damages — ^Itnstructions. — Where  in  an  action 
against  a  railroad  for  injuries  to  live  stock  shipped  under  a  contract, 
by  which  defendant  was  only  liable  for  damages  between  the  towns 
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of  L.  and  M.,  though  the  destination  of  t'he  stock  was  A.,  some  200 
miles  beyond  M.,  the  evidence  showed  that  the  injuries  were  sus- 
tained between  h.  and  M.,  the  court  properly  instructed  that  the 
measure  of  damages  was  to  be  based  on  the  condition  of  the  stock 
on  arrival  at  A. 

Appeal  from  Circuit  Court,  Clarke  County. 
'*To  be  officially  reported." 

Action  by  C.  C.  Curry  against  the  Illinois  Central  Railroad 
Company  and  another.  Judgment  for  plaintiff,  and  the  Railroad 
appeals.    Affirmed. 

Trabuc,  Doolan  &  Cox,  J.  Smith  Hays,  and  /.  M.  Dickin- 
son,  for  appellant. 
Becktier  &  Jouett,  for  appellee. 

Carroll,  J.  In  this  action  appellee  recovered  a  judgment  against 
the  Chesapeake  &  Ohio  Railway  Company  and  the  Illinois  Cen- 
tral Railroad  Company  for  damages  growing  out  of  injury  to 
stock  shipped. by  him  from  Winchester,  Ky.,  to  Arcadia,  La. 
There  was  a  separate  verdict  against  each  of  the  companies ;  but, 
the  recovery  against  the  Chesapeake  &  Ohio  Railway  Company 
being  less  than  $200,  no  appeal  was  prosecuted  by  it.  The  con- 
tract for  the  shipment  of  the  stock  was  made  with  the  agent  of 
the  Chesapeake  &  Ohio  Railway  Company  in  Clarke  county,  Ky. 
It  is  averred  in  the  petition,  and  testified  to  by  appellee,  that 
this  contract  was  in  parol,  but  that  after  the  stock  was  loaded  on 
the  cars  a  written  contract  in  the  form  in  use  by  railroads  gen- 
erally was  presented  to  him  by  the  agent,  and  signed.  Both  rail- 
road companies  denied  that  any  parol  contract  for  shipment  was 
entered  into,  and  relied  upon  the  written  contract,  and  all  of  the 
stipulations  contained  therein,  several  of  which  they  depended 
upon  to  relieve  them  from  liability. 

Numerous  motions  relating  to  the  jurisdiction  of  the  court, 
the  misjoinder  of  actions,  and  other  alleged  defects  in  the  plead- 
ings were  made,  but  we  do  not  deem  it  necessary  to  consider 
«aiy  of  them  except  the  questions  raised  as  to  the  jurisdiction  of 
the  court  and  the  misjoinder  of  the  causes  of  action.  It  is  the 
settled  law  in  this  state,  as  declared  by  this  court,  that,  where 
live  stock  or  other  freight  is  shipped  from  a  point  in  this  state 
to  any  point  with  or  without  the  state,  the  contract  of  ship- 
ment made  with  the  initial  carrier,  whether  it  be  ver- 
bal or  written,  is  binding  upon  all  connecting  carriers,  whether  im- 
mediate or  remote,  who  receive  the  live  stock  or  freight.  And,  if 
the  property  is  injured  by  the  negligence  of  any  of  the  carriers 
having  it  in  charge  between  the  point  of  reception  and  destina- 
tion, an  action  may  be  brought  in  the  county  where  the  contract, 
verbal    or    written,    was    made    against    the    initial    carrier, 
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and  in  such  action  all  of  the  connecting  carriers  against 
whom  it  is  sought  to  recover  damages  may  be  made  parties  de- 
fendant, and,  if  before  the  court  by  process  executed  in  the  man- 
ner provided  in  section  51  of  the  Civil  Code  of  Practice,  a  judg- 
ment may  be  given  against  any  one  or  all  of  them  that  the  evi- 
dence shows  to  have  committed  the  injuries  complained  of.  Each 
connecting  carrier  to  the  point  of  destination  receiving  the  freight 
will  be  considered  as  having  constituted  and  appointed  the  ini- 
tial carrier  its  agent  for  the  purpose  of  entering  into  the  contract 
of  shipment,  and  will  be  liable  upon  the  contract  made  with  the 
initial  carrier  the  same  as  if  it  had  been  made  directly  with  it.  P. 
C.  C.  &  St.  L.  Ry.  Co  v.  Viers,  113  Ky.  526,  68  S.  W.  469;  Xash- 
ville  R.  Co.  V.  Carico,  95  Ky,  489,  26  S.  W.  177;  L.  &  N.  R.  Co. 
V.  Chestnut,  72  S.  W.  351,  24  Ky.  Law  Rep.  1846.  But  in  an  ac- 
tion against  one  or  several  carriers  neither  of  them,  in  the  absence 
of  a  special  contract,  will  be  responsible  for  injury'  or  damage  oc- 
curring beyond  the  end  of  the  lines  controlled  and  operated  bv 
them.  Ireland  z\  Mobile  &  Ohio  R.  Co.,  105  Ky.  400, 49  S.  W.  188, 
453 ;  L.  &  N.  R.  Co.  v.  Chestnut,  72  S.  W.  351,  24  Ky.  Law  Rep. 
1846:  C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Greening,  100  S.  W.  825,  30 
Ky.  Law  Rep.  1180.  And  in  the  trial  of  a  case  ag^ainst  several 
carriers,  in  the  absence  of  a  special  contract  extending  the  liabil- 
ity beyond  the  end  of  their  respective  lines,"  the  jury  should  be  in- 
structed to  find  a  separate  verdict  against  each  carrier  for  the 
injury  or  damage  that  occurred  upon  its  line. 

It  is  earnestly  urged  that  as  the  contract  declared  on  was  al- 
leged to  have  been  in  parol,  and  appellee  in  his  evidence  attempted 
to  establish  this  fact,  the  peremptory  instruction  asked  by  the  Ill- 
inois Central  Railroad  Company  should  have  been  given,  as  un- 
der the  parol  contract  set  up  the  Chesapeake  &  Ohio  Railway 
Company  was  liable  for  all  damages  that  occurred  to  the  stock 
during  the  entire  course  of  their  transportation.  The  petition 
charged  that  there  were  mutual  traffic  arrangements  between  the 
Chesapeake  &  Ohio  Railway  Company  and  the  Illinois  Central 
Railroad  Company,  and  that  they  were  connecting  lines  one  with 
the  other,  and  that  the  contract  was  made  with  the  Chesapeake 
&  Ohio  Railway  Company  acting  for  and  on  behalf  of  its  code- 
fendant,  the  Illinois  Central  Railroad  Company,  and  that  the 
stock  were  shipped  from  Winchester  to  Louisville  over  the  Ches- 
apeake &  Ohio  Railway,  and  there  delivered  to  its  connecting; 
carrier,  the  Illinois  Central  Railroad  Company,  and  that  it  agreed 
to  ship  them  to  Arcadia,  via  Illinois  Central  Railroad,  and  the 
evidence  establishes  that,  when  the  car  in  which  the  stock  were 
transported  arrived  at  Louisville  over  the  Chesapeake  &  Ohio 
Railway,  it  was  there  delivered  to  the  Illinois  Central  Railroad, 
and  carried  to  its  destination. 

The  appellee  could  have  sued  on  the  written  contract,  and,  if 
he  had  done  so,  no  question  under  the  evidence  could  have  been 
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raised  about  the  liability  of  the  connecting  carrier  who  received 
the  stock  under  the  written  contract,  or  as  to  the  jurisdiction  of 
the  Clarke  circuit  court ;  nor  does  the  fact  that  appellee  declared 
on  a  parol  contract  defeat  the  jurisdiction  of  that  court  or  ef- 
feet  his  rights  to  recover  against  appellant.  Whether  there  was 
or  not  a  traffic  arrangement  between  the  roads  that  authorized 
the  Chesapeake  &  Ohio  Railway  Company  to  receive  the  stock 
for  transportation  to  Arcadia,  and  to  send  them  a  part  of  the  way 
over  the  lines  of  the  Illinois  Central  Railroad,  it  is  a  fact  that 
the  Illinois  Central  Railroad  did  receive  the  stock  from  the  Ches- 
apeake &  Ohio  Railway  Company  and  carry  them  part,  if  not  all, 
the  way  to  Arcadia,  and,  having  received  them,  the  Clarke  circuit 
court  had  jurisdiction  of  it.  P.  C.  C.  &  St.  L.  R.  Co.  v.  Viers, 
supra.  Under  the  pleadings  and  evidence  of  appellee,  the  con- 
tract, although  in  parol,  provided  for  the  shipment  of  the  stock 
from  Winchester  to  Arcadia  by  the  Chesapeake  &  Ohio  Railway 
Company  and  its  connecting  carrier,  the  Illinois  Central  kail- 
road  Company.  The  written  contract  also  stipulated  that  the 
stock  should  be  shipped  from  Winchester  to  Arcadia  by  these 
nvo  carriers.  So  that,  except  in  respect  to'the  limitation  of  each 
carrier's  liability  to  injuries  that  occurred  on  its  line,  there  was  no 
substantial  difference  between  the  parol  contract  relied  on  by 
plaintiff  and  the  written  contract  set  up  by  the  defendant.  And, 
when  the  trial  judge  came  to  instruct  the  jury,  he  did  not  point 
out  the  character  of  contract  under  which  the  stock  received, 
but  treated  the  written  contract  as  the  real  one  between  the  par- 
ties, and  informed  the  jury  that  the  Chesapeake  &  Ohio  Railway 
Company  was  only  liable  for  injuries  sustained  by  the  stock  be- 
tween Winchester  and  its  terminal  at  Louisville,  Ky.,  where  they 
were  delivered  to  the  Illinois  Central  Railroad  Company;  and 
that  the  liability  of  the  Illinois  Central  Railroad  Company  ter- 
minated at  Memphis,  Tenn.,  the  end  of  its  line. 

Nor  was  there  either  a  variance  or  a  failure  of  proof  within 
the  meaning  of  sections  129  and  131  of  the  Civil  Code  of  Prac- 
tice. Under  section  129a  variance  exists  when  the  proof  intro- 
duced by  a  party  in  support  of  his  cause  of  action  differs  from 
the  acts  constituting  the  cause  stated  in  his  pleadings.  For  in- 
stance, if  a  person  should  charge  that  he  was  injured  by  a  de- 
fective air  brake  on  a  railroad  train,  and  his  evidence  established 
the  fact  that  he  was  injured  by  a  defective  coupler,  there  would 
be  a  variance ;  and  so,  if  an  action  was  brought  to  recover  the 
amount  of  a  promissory  note  alleged  to  have  been  executed  by  the 
defendant,  and  the  proof  developed  the  fact  that  he  had  made  a 
check  in  place  of  a  note,  there  would  be  a  variance.  A  variance 
exists  when  the  evidence  does  not  sustain  the  pleadings  upon 
which  a  recovery  is  sought  or  a  defense  rested.  Tyler  v.  Cole- 
man, 97  S.  W.  373,  29  Kv.  Law  Rep.  1270;  Gaines  v.  Deposit 
Bank  of  Frankfort,  39  S.  W.  438,  19  Ky.  Law  Rep.  171 ;    Hen- 
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derson  Brewing  Company  v.  Folden,  76  S.  W.  520,  25  Ky.  Law 
Rep.  969 ;  Simpson  v.  Carr,  76  S.  W.  346,  25  Ky.  Law  Rep.  849. 
•There  is  a  failure  of  proof  when,  in  the  language  of  the  Code, 
'*the  allegation  of  a  claim  or  defense  to  which  the  proof  is  di- 
rected be  unproved,  not  in  some  particular  or  particulars  only, 
but  in  its  general  scope  and  meaning";  as,  for  instance,  if  the 
pleader  wholly  fails  to  sustain  the  cause  of  action  or  defense  re- 
lied on.  To  illustrate,  if  it  was  sought  to  recover  the  value  of 
a  horse  alleged  to  have  been  sold  by  the  plaintiff  to  the  defendant, 
and  the  plaintiff's  proof  failed  to  show  that  the  horse  was  sold, 
so  where  a  covenant  is  sued  upon  and  there  are  conditions  prece- 
dent to  be  performed  by  the  plaintiff,  which  he  alleged  he  did  per- 
form, but  wholly  fails  to  prove  them.  Newman's  Pleading  & 
Practice,  p.  726.  But  in  the  case  before  us  the  plaintiff  declared 
on  a  verbal  contract  and  proved  that  a  verbal  contract  had  been 
entei;ed  into.  The  defendant  relied  on  a  written  contract,  and 
proved  that  a  written  contract  was  entered  into.  Hence  it  was  sim- 
ply a  question  of  whether  the  contract  was  verbal  or  written — 
each  of  the  parties  introducing  evidence  to  support  their  respec- 
tive contentions.  If  this  constituted  a  variance  or  a  failure 
of  proof,  then  in  every  case  where  an  issue  was  made,  although 
each  party  supported  his  side  of  it,  there  would  be  either  a  va- 
riance or  a  failure  of  proof.  The  fact  that  the  plaintiff's  proof 
may  not  be  as  strong  or  convincing  as  the  defendant's  does  not 
affect  the  question.  If  he  introduces  any  evidence  tending  to 
support  the  allegations  of  his  pleading,  he  is  entitled  to  go  to  the 
jury  upon  the  case  as  he  has  made  it  out. 

Among  the  charges  of  negligence  alleged  in  the  petition  was 
the  one  that  the  stock  were  confined  in  the  car  for  a  longer  period 
of  time  than  28  consecutive  hours,  in  violation  of  section  4386 
of  the  United  States  Statutes  [U.  S.  Comp.  St.  1901,  p.  2995], 
and  that,  when  unloaded,  they  were  not  properly  fed  and  cared 
for.  There  was  evidence  tending  to  establish  that  on  two  occa- 
sions the  statute  was  violated,  and  also  that,  when  the  stock  were 
unloaded  for  the  purpose  of  resting,  feeding,  and  watering,  the 
company  was  not  prepared  to  take  reasonable  care  of  them  for 
these  purposes.  The  jury  were  instructed,  in  substance,  that  it 
was  the  duty  of  the  railroad  company  to  rest,  feed,  and  water 
the  stock  as  provided  in  the  statute,  and  to  be  reasonably  well 
prepared  to  care  for  them  at  the  places  they  were  unloaded  for 
these  purposes.  This  statute  should  be  given  such  construction 
as  will  fairly  carry  out  the  object  of  its  enactment.  A  carrier, 
when  it  undertakes  to  unload  stock  for  the  purpose  of  resting, 
feeding,  and  watering,  should  be  reasonably  well  prepared  to 
care  for  them  in  such  manner  as  that  they  will  be  rested,  fed, 
and  w^atered;  and  this  without  reference  to  whether  the  owner 
is  in  charge  of  them  or  not.  The  instruction  complained  of  im- 
posed upon  the  railroad  company  no  duty  that  was  not  fairly 
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contemplated  by  the  statute.  C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Gregg, 
80  S.  W.  512,  25  Ky.  Law  Rep.  2329;  C.  &  O.  Ry.  Co.  v.  Amer- 
ican Exchange  Bank,  92  Va.  495,  23  S.  E.  935,  44  L.  R.  A.  451 ; 
X.  C.  &  St.  L.  Ry.  Co.  v,  Heggie,  86  Ga.  210,  12  S.  E.  363,  22 
Am.  St.  Rep.  453;  Illinois  Central  R  Co.  v.  Eblin,  114  Ky.  817, 
71  S.  \V.  919 ;  Hutchinson  on  Carriers,  §  634. 

On  the  question  of  damage,  the  jury  were  instructed  that  "al- 
though the  Illinois  Central  Railroad  Company  was  only  liable 
for  injury  to  the  stock  between  Louisville,  Ky.,  and  Memphis, 
Tenn.,  that  the  measure  of  damage  against  the  company  is  whac 
the  jury  may  believe  from  the  evidence  was  the  difference,  if 
any,  between  the  market  value  of  plaintiff's  stock  in  Arcadia 
upon  its  arrival  there  and  what  would  have  been  its  market  value 
at  that  point  upon  its  arrival  there  but  for  the  failure  of  the  com- 
pany in  one  or  more  of  the  respects  indicated  in  this  instruction." 
The  objection  made  by  appellant  to  this  instruction  is  that  it  made 
the  condition  of  the  stock  upon  their  arrival  at  Arcadia,  some  200 
miles  beyond  Memphis,  Tenn.,  one  of  the  criterions  of  the  damage 
appellee  suffered,  in  place  of  measuring  the  damage  by  their  con- 
dition at  Memphis,  Tenn.  There  was  no  evidence  tending  to 
show  any  negligence  or  injury  between  Memphis  and  Arcadia. 
All  the  damage  and  injury  sustained  was  between  Louisville  and 
Memphis.  As  the  carriers  agree  to  transport  the  stock  to  Arca- 
dia, appellee  could  not  have  recovered  ior  damages  sustained  by 
them  in  transit,  unless  they  were  delivered  at  Arcadia  in  a  dam- 
aged condition.  Although  the  stock  might  have  been  injured  be- 
tween Louisville  and  Memphis,  yet,  if  they  arrived  at  Arcadia 
in  a  good  condition,  appellee  would  not  be  entitled  to  recover 
anything.  The  condition  of  the  stock  when  they  reached  Arca- 
dia, the  point  to  which  the  carriers  agreed  to  ship  and  deliver  them 
in  good  condition,  was  the  standard  by  which  the  rights  of  the . 
parties  must  be  measured.  Any  other  rule  would  be  impracti- 
cable. Suppose  the  stock  had  been  injured  in  transit  from  Louis- 
ville to  Paducah,  Ky.,  which  is  between  Louisville  and  Memphis, 
and  appellee  in  an  action  against  the  carrier  had  shown  the  con- 
dition of  the  stock  at  Paducah,  but  not  at  Arcadia,  the  objection 
would  at  once  be  made  that  its  liability  was  not  to  be  measured 
by  the  condition  of  the  stock  at  Paducah,  but  their  condition  at 
the  place  to  which  it  agreed  to  transport  them.  Again,  if  stock  were 
shipped  a  distance  of  several  hundred  miles,  under  a  contract 
for  safe  delivery  at  the  place  of  destination,  and  between  half  a 
dozen  stations  en  route  they  received  distinct  injuries,  would  it 
be  necessary  to  show  the  depreciation  in  value  at  each  place  the 
injury  was  sustained?  And  would  this  be  sufficient  to  warrant 
a  recovery  against  the  carrier  without  evidence  of  their  condi- 
tion when  delivered  at  destination?  We  think  not.  The  only 
logical  and  correct  method  is  to  fix  the  measure  of  damage,  as 
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was  done  in  the  instruction,  and  which  confined  the  liability  of  ap- 
pellant to  injuries  occurring  on  its  line.  Of  course,  if  the  stock 
had  been  damaged  or  injured  between  Memphis  and  Arcadia,  the 
Illinois  Central  Railroad  Company  would  not  be  liable  for  such 
injury  or  damage,  but  there  was  none. 

The  amount  allowed  by  the  jury  was  not  excessive;  and  the 
judgment  must  be  affirmed. 


Farrell  v.  Citizens'  Light  &  Ry.  Co. 

(Supreme  Court  of  Iowa,  Feb.  15,  1908.) 
[114  N.  W.  Rep.  1063.] 

Appeal — Harmless  Error — ^Admission  of  Evidence — Prejudicial  Ef- 
fect in  General. — In  an  action  against  a  street  railroad  for  personal 
injuries  from  the  starting  of  a  car  while  plaintiff  was  alighting,  de- 
fendant's manager,  after  testifying  that  he  was  on  the  car  at  the  time 
and  giving  his  version  of  the  circumstances,  which  showed  no  neg- 
ligence on  the  part  of  defendant,  #was  permitted,  on  cross*  examina- 
tion," to  testify  that  he  had  seen  such  accidents  at  other  times,  and 
that  they  were  of  frequent  occurrence.  Held,  that  such  evidence, 
though  it  might  have  been  properly  excluded  as  irrelevant,  was  not 
prejudicial  to  defendant. 

Carriers — Carriage  of  Passengers — Personal  Injuries— Setting 
Down  Passengers.^ — Though  a  street  car  passenger  took  a  transfer 
to  another  line,  justifying  the  assumption  that  she  would  remain  in 
the  car  until  the  junction  with  such  line  was  reached,  she  still  had 
the  right  to  alight  at  any  intermediate  stopping  place,  and  if,  while 
so  alighting,  the  car  was  started  on  the  conductor's  signal,  and  she 
was  injured  thereby,  and  the  conductor  actually  saw  her  starting  to 
alight,  or  alighting  when  he  gave  the  signal,  or,  by  the  exercise  of 
the  proper  care  imposed  upon  him,  should  have  seen  her  so  doing,  the 
company  is  liable  for  her  injuries,  even  though  the  signal  was  not 
given  until  the  car  had  waited  a  reasonable  time  for  passengers  to 
alight  and  the  other  passengers  had  safely  alighted. 

Same — Actions  for  Injuries — Questions  for  Jury. — In  an  action 
against  a  street  railroad  for  injuries  to  a  passenger  while  alighting, 
the  questions  whether  she  indicated  her  purpose  to  alight,  whether 
reasonable  time  was  given  her  so  to  do,  or  whether  she  waited  until 
the  car  was  "starting  and  then  stepped  out  were  properly  left  to  the 
jury. 

Trial — Instructions — Requests — Modification  by  Court. — Defendant 
requested  an  instruction  which  was  modified  by  the  court  and  given 

T —~- __  _  I  -  I  -    ^^^^* 

♦See  foot-note  appended  to  Birmingham  Ry.,  etc.,  Co.  v.  Hawkins 
(Ala.),  27  R.  R.  R.  689,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  689. 
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as  "Instruction  1 — given  at  the  request  of  the  defendant."  The  in- 
struction as  given  was  legally  correct,  though  not  wholly  equivalent 
to  the  one  requested,  but  the  modification  simply  defined  the  limita- 
tions of  the  rule  stated  by  defendant.  Held,  that  it  was  no  error 
to  give  the  modified  instruction  as  one  asked  by  defendant,  the  pro- 
vision of  the  statute  for  marking  instructions  "given"  or  "refused"  or 
"modified"  being  directory  merely,  and  it  being  immaterial  that  the 
court  point  out  just  what  language  a  party  requested,  and  what  modi- 
fication the  court  made  therein. 

New  Trial — Newly  Discovered  Evidence — Cumulative  Evidence. — 
A  new  trial  will  not  be  granted  on  account  of  newly  discovered  evi- 
dence which  is   merely  cumulative. 

Appeal  from  District  Court,  Muscatine  County;  D.  V.  Jack- 
son, Judge. 

Action  to  recover  damage  for  personal  injuries.  Verdict  and 
judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

£.  M.  Warner,  for  appellant. 
Jaync  &  Hoffman,  for  appellee. 

Weaver,  J.  The  defendant  company  operates  a  street  railway 
in  the  dty  of  Muscatine,  Iowa,  and  at  the  time  in  question  plain- 
tiff was  a  girl  of  16  years  of  age,  residing  with  her  father,  and 
auending  school  in  that  city.  According  to  her  testimony,  which 
is  corroborated  in  most  respects  by  other  witnesses,  she  boarded 
one  of  the  defendant's  cars  to  ride  to  a  convenient  point  near 
the  school  in  which  she  was  a  student.  The  car  was  of  a  kind 
used  in  warm  weather,  having  a  footboard  or  step  running  along 
the  side,  from  which  step  direct  access  could  be  had  to  the  seats 
which  were  set  at  right  angles'  with  the  length  of  the  car.  On 
arriving  at  the  place  where  she  wished  to  alight,  the  car  stopped, 
but  as  others  were  getting  off  at  the  same  time,  and  direct  egress 
was  blocked,  plaintiff  went  around  to  the  rear  of  the  seat  she 
had  occupied,  and  out  upon  the  footboard  at  that  opening.  Just 
as  she  was  stepping  from  the  footboard  to  the  ground  the  car 
was  started,  throwing  her  down,  and  wrenching  and  injuring  her 
knee  quite  severely.  On  the  part  of  the  defendant  it  is  contended, 
and  there  is  evidence  to  the  effect,  that  plaintiff  was  not  at  first 
intending  to  leave  the  car  at  this  comer,  but  to  continue  her  ride 
to  another  crossing,  and  in  pursuance  of  such  purpose  she  had 
requested  and  received  a  transfer  permitting  her  to  ride  upon 
another  line,  the  junction  with  which  had  not  yet  been  reached. 
There  is  also  evidence  tending  to  show  that  when  the  car  stopped 
at  the  place  of  the  accident  plaintiff  did  not  arise  or  manifest  any 
intention  to  leave  the  car  until  after  it  began  to  move  forward, 
when  she  hastily  stepped  out  upon  the  footboard,  and  thence  to 
the  ground,  without  notifying  the  conductor  of  her  purpose  so 
to  do  or  requesting  him  to  stop  the  car  for  her  accommodation. 
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The  issue  of  fact  thus  raised  was  so  clearly  one  for  the  jury  that 
counsel's  argument  is  chiefly  devoted  to  the  consideration  of 
errors  alleged  to  have  been  committed  by  the  trial  court  in  its 
rulings  on  the  admission  of  evidence  and  in  giving  and  refusing 
instructions  to  the  jury. 

1.  The  manager  of  the  defendant  company  testified  that  he  was 
on  the  car  at  the  time  of  the  accident,  and,  having  given  his  ver- 
sion of  the  circumstances,  was  asked,  on  cross-examination,  if 
he  had  seen  such  accidents  at  any  other  time,  and,  on  answering 
that  he  had  witnessed  several  of  them,  was  further  asked  how 
often  such  things  had  occurred,  and  he  responded  that  they  were 
of  frequent  occurrence.  This  examination  was  allowed  over 
defendant's  objection  and  the  ruling  is  assigned  as  error.  While 
the  matter  might  have  been  properly  excluded  as  irrelevant,  there 
was  no  prejudice  in  its  admission.  The  witness  had  testified 
that  plaintiff  sprang  up  from  her  seat  and  down  the  step  to  the 
ground  after  the  car  had  started,  and  the  circumstances  as  re- 
lated by  him  were  such  as  to  indicate  no  negligence  whatever  on 
part  of  the  company  or  its  employees.  It  was  such  accidents- 
accidents  in  which  no  blame  could  attach  to  the  company — ^that 
he  said  occurred  frequently  and  we  do  not  see  how  such  matter 
could  in  any  way  prejudice  the  defense  in  the  minds  of  the  jury. 
A  somewhat  similar  record  appears  in  the  cross-examination  of 
the  motorman  in  charge  of  the  car  when  plaintiff  was  hurt ;  but, 
for  reasons  already  stated,  we  are  disposed  to  hold  there  was  no 
reversible  error. 

2.  It  is  next  argued  that  plaintiff  having  taken  a  transfer  to 
another  line,  the  junction  with  which  had  not  yet  been  reached, 
the  conductor  was  justified  in  assuming  that  she  would  remain 
in  the  car  until  such  junction  was  reached,  and  if,  without  an- 
nouncing her  change  of  purpose  or  in  some  manner  signifying 
such  change  to  the  conductor,  she  attempted  to  leave  the  car  be- 
fore such  point  was  reached,  the  defendant  is  not  liable  for  her 
injuries  if  at  the  time  she  left  the  car  it  had  waited  a  reasonable 
time  for  passengers  to  alight  unless  the  conductor  at  the  time  of 
starting  the  car  actually  saw  her  in  the  act  of  alighting.  Upon 
this  theory  of  the  law  the  appellant's  counsel  prepared  an  instruc- 
tion which  he  asked  to  be  given  to  the  jury.  This  instruction 
was  modified  by  the  trial  court  and  marked  as  "Instruction  1 — 
given  at  the  request  of  the  defendant."  The  modification  thus 
made  is  indicated  by  the  italicized  words  in  the  quoted  paragraph : 
"1.  Applying  for  and  receiving  from  the  conductor  a  transfer 
to  the  Mulberry  Street  line  was  equivalent  to  a  declaration  by 
the  plaintiff  to  the  conductor  that  she  intended  to  continue  upon 
the  car  until  it  arrived  at  the  passing  switch,  and  unless  the  plain- 
tiff, after  receiving  the  transfer,  in  some  manner  communicated  to 
the  conductor  that  she  desired  to  leave  the  car  at  Ihe  intersection 
of  low-a  avenue  and  Second  street,  or  did  something  at  that  point 
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to  indicate  that  she  was  about  to  leave  the  car,  or  make  somq 
attempt  to  do  so,  he  had  a  right  to  assume  that  the  plaintiff  would 
remain  upon  the  car  until  the  passing  switch  was  reached,  and 
his  giving  the  signal  to  start  the  car,  after  the  other  passengers 
had  safely  alighted  therefrom,  was  not  a  negligent  act,  unless 
the  conductor  actually  saw  the  plaintiff  in  the  act  of  starting  to 
alight  or  alighting  when  he  gave  such  signal,  or  should  have  seen 
her  by  the  exercise  of  the  high  degree  of  care  required  of  him,  as 
explained  in  other  instructions  given  you,  if  in  fact  she  did  start 
to  alight  before  such  signal  was  given  by  the  conductor." 

We  are  of  the  opinion  that  the  modification  thus  made  of  the 
requested  instruction  was  a  proper  one,  and  the  rule  as  there 
stated  is  as  favorable  to  the  defendant  as  it  was  entitled  to  de- 
mand. The  mere  fact  that  plaintiff  had,  by  taking  a  transfer 
ticket  or  otherwise  indicated  an  intention  to  ride  to  the  junction 
did  not  deprive  her  of  the  right  common  to  all  other  passengers 
to  leave  the  car  at  any  intermediate  stopping  place,  and  if,  at 
the  comer  in  question  when  the  car  stopped  for  the  discharge  of 
passengers,  she  arose  from  her  seat,  and  by  her  conduct  reason- 
ably indicated  her  desire  and  purpose  to  go  out,  it  was  the  duty 
of  the  conductor  in  charge  of  the  car  to  give  her  reasonable  time 
in  which  to  make  her  exit.  Whether  she  did  thus  indicate  her 
purpose ;  whether  reasonable  time  was  in  fact  allowed ;  or  whether 
she  waited  until  the  car  was  starting  and  then  stepped  out — were 
matters  in  dispute  which  the  court  properly  submitted  to  the 
jury.  But  counsel  say  that,  even  assuming  the  correctness  of 
the  modified  instruction  as  a  legal  proposition,  it  was  prejudicial 
error  in  the  court  to  give  it  to  the  jury  as  an  instruction  asked  by 
the  defendant,  when  in  fact  it  had  not  asked  such  instruction  in 
its  modified  form.  While,  strictly  speaking,  the  requested  in- 
struction was  not  in  all  respects  equivalent  to  the  one  which  was 
given,  the  effect  of  the  modification  was  simply  to  define  the  limi- 
tations of  the  rule  stated  by  the  appellant  and  to  prevent  any 
misapprehension  by  the  jury  of  its  proper  force  and  application. 
It  is  not  entirely  clear  whether  the  statute  contemplates  that  the 
jury  shall  be  informed  of  the  fact  that  certain  instructions  given 
have  been  requested  by  a  party  to  the  suit.  It  would  seem  rather 
that  the  provision  made  for  marking:  and  designating  such  instruc- 
tions as  "given"  or  "refused"  or  "modified"  is  intended  simply 
to  preserve  a  proper  record,  and  not  as  a  matter  of  information 
to  the  jury,  and  that  at  most  such  provisions  are  directory  only, 
and  failure  to  strictly  observe  them  is  not  prejudicial  error.  We 
have  so  held  concerning  an  omission  to  number  the  consecutive 
paragraphs  of  the  court's  charge.  See  Goin  v.  Hess,  102  Iowa, 
140,  71  N.  W.  218.  Furthermore,  it  is  to  be  said  in  the  case  now 
before  us  that  the  modified  instruction  appearing  to  present  a 
correct  proposition  of  law  applicable  to  the  issue  being  tried,  it 
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would  be  absurd  to  rule  that  either  party  may  be  prejudiced 
thereby  whether  it  was  given  by  request  or  upon  the  court's  own 
motion.  It  is  not  at  all  material  that  the  court  point  out  to  the 
jury  just  what  language  has  been  requested  by  the  party,  and  what 
modification  the  court  has  made  therein.  The  material  question 
for  us  to  consider  is  whether  the  jury  has  been  given  proper  in- 
structions, and  •if  so,  we  think  it  unnecessary  to  inquire  as  to 
their  original  conception,  or  trace  the  process  of  their  evolution. 
Counsel  for  appellant  says  "a  man  ought  not  to  be  required  to  be 
right  unless  he  wants  to  be ;  unless  by  being  wrong  he  violates  a 
criminal  law ;  but  is  entitled,  if  a  lawyer,  in  appealing  a  case  to  the 
Supreme  Court,  to  go  before  that  tribunal  with  all  his  faults  upon 
his  head."  That  counsel  has  not  been  deprived  of  this  inalienable 
privilege  is  evident  from  the  fact  that  he  is  here  insisting  upon 
the  erroneous  proposition  contained  in  the  requested  instruction, 
thus  exemplifying  his  right  to  be  wrong  if  he  insists  upon  it. 
The  ultimate  inquiry  in  this  court  so  far  as  the  instructions  are 
concerned  is  simply  whether  the  jury  has  been  fully  and  prop- 
erly directed  as  to  the  law  of  the  case  submitted  for  their  ver- 
dict.   Applying  that  test,  we  find  no  error  in  the  record. 

3.  The  defendant's  motion  for  new  trial  was  grounded  in  part 
upon  an  alleged  discovery  of  new  evidence  in  support  of  the  de- 
fense. The  evidence  referred  to  was  of  a  cumulative  character, 
having  reference  solely  Jto  matters  of  alleged  fact  concerning 
which  other  witnesses  had  given  testimony  on  the  trial,  and  the 
court  did  not  err  in  refusing  a  new  trial  thereon.  Counsel  have 
also  argued  the  alleged  insufficiency  of  the  evidence  to  support 
the  verdict.  We  shall  not  attempt  to  set  out  the  testimony.  If 
the  appellee  and  several  of  her  corroborating  witnesses  are  to 
be  believed,  the  defendant's  employees  were  clearly  negligent  as 
charged  in  the  petition.  Nor  is  there  any  showing  upon  which 
we  can  say  as  a  matter  of  law  that  she  was  guilty  of  contributory 
negligence.  It  is  true  that  upon  each  essential  proposition 
there  was  a  conflict  of  evidence,  but  the  truth  of  the  contention 
thus  raised  was  for  the  jury  alone,  and  that  issue  has  been  found 
against  the  defendant. 

There  appears  to  be  no  ground  upon  which  we  may  properly 
order  a  new  trial,  and  the  judgment  of  the  district  court  is  there- 
fore affirmed. 
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Church  v,  Chicago,  B.  &  Q.  Ry.  Co. 

(Supreme  Court  of  Nebraska,  May  7,  1908.) 
[116  N.  W.  Rep.  520.] 

Carriers— Live  Stock  Shipment — Burden  of  Proof.* — It  is  the  gen- 
eral rule  that  a  common  carrier  of  live  stock  for  hire  is  an  insurer  of 
it-;  safe  delivery  to  the  consignee,  except  where  the  injury  or  loss  is 
<Iue  to  the  act  of  God,  the  public  enemy,  or  to  the  inherent  nature  or 
propensities  of  the  animals;  and  the  delivery  of  the  animals  to  the 
carrier  in  good  condition  and  the  failure  of  the  carrier  to  deliver  them 
at  the  place  of  destination  make  a  prima  facie  case  against  the  car- 
rier. The  burden  of  proof  is  upon  the  carrier  to  show  that  the  loss 
rc>tilted  from  some  cause  which  would  exempt  it  from  liability. 

Appeal— Review — Misconduct  of  Counsel. — ^A  cause  will  not  be  re- 
versed on  account  of  misconduct  of  counsel  in  addressing  the  jury, 
^here  the  attention  of  the  trial  court  has  been  called  to  such  mis- 
conduct and  an  objection  thereto  sustained  and  counsel  duly  admon- 
ished, unless  it  appears  that  such  misconduct  was  of  such  a  nature  as 
to  have  been  prejudicial  to  the  rights  of  the  adverse  party  notwith- 
Manding  the  ruling  and  admonition  of  the  court. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  1.  Appeal  from 
District  Court,  Red  Willow  County ;  Orr,  Judge. 

Action  by  Henry  T.  Church*  against  the  Chicago,  Burlington  & 
Quincy  Railway  Company.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

*For  the  authorities  in  this  series  on  the  question  whether  a  com- 
i-^n  carrier  is  an  insurer,  see  second  foot-note  appended  fo  Southern 
Ry.  Co.  V.  Smith  (Ky.),  25  R.  R.  R.  652,  48  Am.  &  Eng.  R.  Cas.,  N.  S., 
f'.V3;  Alabama  Great  So.  R,  Co.  v.  Elliott  &  Son  (Ala.).  25  R.  R.  R. 
•'■''6,48  Am.  &  Eng.  R.  Cas.,  N.  S.,  656;  second  foot-note  appended  to 
Louisville  &  N.  Ry.  Co.  v.  Warfield  (La.),  27  R.  R.  R.  345,  50  Am.  & 
Hng.  R.  Cas.,  N.  S.,  345;  Illinois  Cent.  R.  Co.  v.  Davis  &  Levy  (Miss.), 
27  R..R.  R.  109.  50  .Am.  &  Eng.  R.  Cas.,  N.  S.,  109. 

For  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
pr-'of  in  actions  against  carriers  of  freight,  see  extensive  note,  26 
R.  R.  R.  298,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  298;  Fleischman,  Morris 
&  Co.  tf.  Southern  Ry.  Co.  (S.  Car.),  26  R.  R.  R.  258,  49  Am.  &  Eng. 
R.  Cas.,  N.  S-,  258;  Cincinnati,  etc.,  Ry.  Co.  v.  Greening  (Ky.),  26 
R.  R.  R.  235,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  235;  Central  of  Georgia 

Ry.  Co.  V.  Jones  (Ala.),  25  R.  R.  R.  109,  48  Am.  &  Eng.  R.  Cas.,  N. 
S.  109;  Brennison  v.  Pennsylvania  R.  Co.   (Minn.),  25  R.  R.  R.   105, 

4S  Am.  &  Eng.  R.  Cas.,  N.  S.,  105;  foot-note  appended  to  Tiller  & 
•  Smith  t'.  Chicago,  etc.,  Ry.  Co.  (Iowa),  24  R.  R.  R.  581,  47  Am.  &  Eng. 

R  Cas.,  N.  S.,  581;  Louisville  &.N.  R.  Co.  v.  Brown  (Ky.),  24  R.  R. 

R  81,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  81;  Alexandre  v.  Atlantic  Coast 

line  R.  Co.  (N.  Car.),  23  R.  R.  R.  485.  46  Am.  &  Eng.  R.  Cas.,  N.  S., 

4^5. 
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W.  S.  Morlan,  F.  E.  Bishop,  and  Fred  M.  Detveese,  for  appel- 
lant. 

Starr  &  Rceder,  for  appellee. 

Good,  C.  In  March,  1904,  Henry  T.  Church  contracted  with 
the  Chicago,  Burlington  &  Quincy  Railway  Company  to  trans- 
port for  him  from  McCook,  Neb.,  to  Menominee  Falls,  Wis.,  a 
car  load  of  horses  and  mules.  The  contract  of  shipment  did  not 
require  Church  to  furnish  an  attendant  or  care  taker.  The 
horses  and  mules  were  delivered  to  the  railway  company  in  good 
condition,  and  when  the  car  was  received  at  its  destination  one 
mule  was  missing.  Church  was  unable  to  obtain  any  informa- 
tion as  to  what  had  become  of  the  missing  mule.  He  brought 
this  action  against  the  railway  company,  setting  up  the3e  facts, 
and  asking  for  a  recovery  for  the  value  of  the  mule.  Defendant 
admitted  its  corporate  existence,  and  denied  all  the  other  allega- 
tions of  the  petition.  Upon  a  trial  of  the  issues  plaintiff  had 
judgment,  and  defendant  appeals. 

Appellant's  first  contention  is  that  the  judgment  i$  not  sup- 
ported by  the  evidence,  and  that  a  verdict  should  have  been  di- 
rected for  the  defendant.  Upon  the  trial  plaintiff  introduced  evi- 
dence tending  to  support  all  the  allegations  of  his  petition,  and  de- 
fendant introduced  evidence  tending  to  show  that  the 
horses  and  mules  were  unloaded  near  Chicago,  at  a 
station  called  Clyde,  for  feed,  water  and  rest,  and 
that  at  that  time  the  mule  in  question  was  found  dead 
in  the  car,  with  no  evidence  of  external  injury.  The  keeper  of 
the  yards  at  Clyde  testified  that  the  body  of  the  mule  was  badly 
bloated,  and  gave  it  as  his  opinion  that  the  mule  had  been  dead  for 
10  or  12  hours,  and  that  it  had  died  from  colic.  It  does  not  ap- 
pear that  any  post-mortem  examination  of  the  body  was  made. 
The  evidence  also  tends  to  show  that  at  that  time  the  car  was  in 
sound  condition,  and  that  the  other  horses  and  mules  were  in 
good  condition.  It  is  inferable  from  the  record  that  the  car  load 
of  horses  and  mules  may  have  been  unloaded  at  Creston,  Iowa, 
where  appellant  maintains  a  yard  where  live  stock  in  transit  is 
unloaded  for  rest,  feed,  and  water.  There  is  no  evidence  as  to 
what  .care  they  received  at  Creston.  Appellant  contends  that 
this  state  of  fact  requires  a  finding  that  the  mule  died  from 
naitural  causes,  or,  at  least,  a  finding  that  its  death  was  not  at- 
tributable to  any  fault  or  negligence  on  the  part  of  the  carrier. 
It  is  now  the  general  rule  that  a  carrier  of  live  stock  for  hire  is 
an  insurer,  except  where  injury  or  loss  is  due  to  the  act  of  God, 
the  public  enemy,  or  to  the  inherent  nature  and  propensities  of 
the  animals.  This  rule  is  modified  frequently  by  special  contract, 
where  the  shipper  is  required  to  furnish  a  care  taker.  The  rule 
is  also  recognized  in  many  states  that,  where  live  stock  is  deliv- 
ered to  a  carrier  for  shipment,  the  contract  of  shipment  not  re- 
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quiring  the  consignor  to  furnish  a  care  taker,  the  burden  of 
proof,  in  the  event  of  loss  or  damage,  is  upon  the  carrier  to  show 
that  the  loss  falls  within  one  or  more  of  the  exceptions  which 
would  free  the  carrier  fhom  liability.  In  Chicago,  B.  &  Q.  R. 
Co.  r.  Slattery  (Neb.),  107  N.  W.  1045,  it  is  held  that  a  common 
carrier  of  live  stock  is  generally  an  insurer  of  their  safe  delivery 
to  the  consignee  against  loss  or  damage,  and  the  delivery  of  the 
animals  to  the  carrier  in  good  order  and  their  arrival  at  the  place 
of  destination  in  bad  order  make  a  prima  facie  case  against  the 
carrier,  and  it  devolves  upon  the  carrier  to  show  that  the  loss 
or  damage  resulted  from  some  cause  which  would  exempt  it 
from  liability.  C,  R.  I.  &  P.  Ry.  Co.  v.  Witty,  32  Neb.  275,  49 
X.  W.  183,  29  Am.  St.  Rep.  436.  In  Coupland  v.  Housatonic  R. 
Co.,  61  Conn.  531,  23  Atl.  870,  872,  15  L.  R.  A.  534,  speaking  of 
the  carrier's  liability,  it  is  said:  "While  he  is  not  an  insurer 
against  injuries  arising  from  the  nature  and  propensities  of  the 
live  stock  carried  by  him,  yet  his  liability  is  not  limited  to  a  care- 
ful conveyance  of  the  cars  containing  them.  He  must  provide  in 
ad\'ance  suitable  means  to  secure  their  conveyance;  and  he  must 
use  those  meins  with  all  reasonable  diligence  and  forethought  in 
the  varying  circumstances  arising  in  the  business.'*  In  South  & 
North  A.  R.  Co.  v.  Henlein,  52  Ala.  606,  23  Am.  Rep.  578,  584, 
among  other  thing,  it  is  said :  "By  the  common  law  a  common 
carrier  is  absolutely  liable  for  the  safety  of  goods  intrusted  to 
him  for  transportation.  Whatever  loss  or  injury  may  happen 
he  must  answer  for,  unless  he  shows  it  was  caused  by  'act  of 
God,  or  of  a  public  enemy,  or  by  the  fault  of  the  party  complain- 
ing/ *'  *  *  When  a  loss  or  injury  happens,  the  onus  probandi 
rests  on  the  carrier  to  exempt  himself  from  liability,  for  the  law 
imposes  on  him  the  obligation  of  safety.  The  owner  or  shipper 
is  bound  to  prove  no  more  than  that  the  goods  were  delivered  to 
the  carrier,  and  the  failure'  to  deliver  them  safely.  These  facts 
are  prima  facie  evidence  of  negligence  or  misconduct.  *  *  * 
The  rules  of  the  common  law  prescribing  his  duties  and  fixing  his 
liabilities  are  intended  for  the  protection  of  the  public,  and  it 
would  oflFend  the  public  policy,  in  which  these  rules  have  their 
foundation,  if  they  were  not  extended  so  as  to  embrace  every 
species  of  property  which  becomes  the  subject  of  transportation 
by  carriers.  *  *  *  These  are  rights  attaching  to  every  species  of 
property  he  may  assume  to  carry,  and  the  corresponding  duty 
and  liability  the  law  fixes  on  him  should  also  attach.  We  prefer, 
therefore,  to  follow  the  authorities  which  hold  that,  unless  modi- 
fied by  special  contract,  'the  common-law  liability  of  a  carrier 
for  the  delivery  of  live  animals  is  the  same  as  that  for  the  de- 
livery of  merchandise.'  Upon  undertaking  their  transportation 
he  assumes  the  obligation  to  deliver  them  safely  against  all  con- 
tingencies, except  such  as  would  excuse  the  nondelivery  of  other 
property."    In  Lindsley  v.  Chicago,  M.  &  St.  P.  R.  Co.,  36  Minn. 
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539,  33  N.  W:  7,  1  Am.  St.  Rep  692,  it  is  held,  in  an  action  for 
the  death  of  live  stock  in  the  course  of  transportation  and  wholly 
under  the  care  of  the  carrier,  that  the  burden  of  proof  is  upon 
the  defendant  to  show  that  the  cause  of  the  death  was  within 
the  exceptions  qualifying  its  general  liability.  Under  these  au- 
thorities, which  we  think  correctly  state  the  rule,  the  burden  of 
proof  rests  upon  the  appellant  to  show  that  the  loss  of  the  mule 
was  due  to  the  inherent  nature  or  propensities  of  the  animal 
The  cause  of  the  loss  is  a  matter  to  be  determined  by  the  jur\' 
from  the  evidence.  South  &  North  A.  R.  Co.  v.  Henlein,  supra. 
Where  the  evidence  shows  that  the  animal  w-as  delivered  to  the 
carrier  in  good  condition,  and  its  death  occurs  while  in  the  car- 
rier's custody  during  transportation,  these  facts  establish  a  prima 
facie  case  against  the  carrier,  and  raise  the  presumption  of  negli- 
gence on  its  part,  and  the  burden  rests  upon  it  to  free  itself  from 
the  implication  of  negligence.  Any  other  rule  would  place  the 
shipper  practically  without  any  remedy  in  case  of  loss  or  dam- 
age to  live  stock  occasioned  by  the  negligence  of  the  carrier. 
While  the  evidence  offered  tends  to  prove  that  the  mule  may 
have  died  without  any  fault  on  the  part  of  the  carrier,  it  is  not 
of  such  a  character  as  to  necessarily  require  such  a  finding.  For 
aught  that  appears  in  the  evidence,  the  death  of  the  mule  may 
have  been  caused  by  lack  of  feed  or  water,  or  from  overfeeding, 
or  from  lack  of  care  upon  the  part  of  the  appellant.  Its  death 
may  also  have  been  due  to  natural  causes.  The  evidence  does 
not  go  to  the  extent  of  proving  that  the  death  of  the  mule  was 
not  due  to  the  negligence  or  fault  of  the  company,  and  we  can- 
not say  that  the  evidence  is  not  sufficient  to  sustain  the  verdict. 

Appellant  complains  because  the  court  refused  to  give  an  in-  - 
struction  directing  a  verdict  for  the  defendant.  The  view  here- 
inbefore expressed  of  the  evidence  is  sufficient  to  dispose  of  this 
question.  Complaint  is  also  made  of  intruction  No.  4,  given  by 
the  court  upon  it  own  motion,  and  of  instruction  No.  1,  given  at 
the  request  of  the  plaintiff.  Instruction  No.  4  simply  sets  out 
the  material  allegations  of  the  petition  which  plaintiff  was  re- 
quired to  prove.  Appellant  criticises  his  instruction  as  permit- 
ting the  jury  to  find  a  verdict  for  the  plaintiff  upon  the  proof  of 
these  facts  alone,  but  such  is  not  the  case.  It  does  not  direct  the 
jury  to  find  a  verdict  upon  the  establishment  of  the  facts  therein 
•  contained,  and  was  nothing  more  than  pointing  out  to  the  jury 
the  material  facts  in  issue.  Instruction  No.  1,  given  at  the  re- 
quest of  the  plaintiff,  is  in  the  following  language:  "You  are 
instructed  that,  if  you  find  by  a  preponderance  of  the  evidence 
that  the  defendant  company  received  the  mule  in  question  in  good 
order  at  McCook,  Neb.,  for  shipment  on  through  billing  to 
Menominee  Falls,  Wis.,  there  to  be  delivertd  to  the  plaintiff,  and 
that  said  defendant  company  failed  to  deliver  said  mule  to  the 
plaintiff  at  said  city  of  Menominee  Falls,  Wis.,  then  you  will 
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find  for  the  plaintiflF,  unless  you  further  find  by  a  preponderance 
of  the  evidence  that  the  defendant's  failure  to  deliver  said  mule 
to  the  plaintiflF  at  said  Menominee  Falls,  Wis.,  was  because  of 
the  death  of  said  mule  due  to  the  act  of  God,  or  unavoidably  re- 
sulting from  the  nature  and  propensity  of  an  animal  of  that 
character/'  This  instruction  was  a  concise  statement  of  the  law 
applicable  to  the  case,  and  properly  placed  the  burden  of  proof 
upon  the  defendant  to  show  that  the  loss  was  due  to  the  act  of 
God,  or  resulting  unavoidably  from  the  nature  and  propensities 
of  the  animal.  It  simply  required  the  defendant  to  free  itself 
from  the  presumption  of  negligence  arising  from  the  loss  of  the 
animal.    We  think  the  instruction  was  properly  given. 

Complaint  is  made  because  of  alleged  misconduct  of  counsel 
for  the  plaintiff  in  going  outside  of  the  record  in  his  argument  to 
the  jury.  The  record  discloses  that  counsel  for  plaintiff  made 
statements  in  his  argument  to  the  jury,  which  were  not  warranted 
by  the  record.  But  when  objections  were  niade  and  a  ruling  re- 
quested the  court  promptly  sustained  the  objections,  and  ad- 
monished counsel  to  keep  within  the  record.  In  every  instance 
where  objections  were  made  by  appellant  to  the  misstatemepts  or 
misconduct  with  a  request  for  a  ruling  such  ruling  was  favor- 
able to  the  appellant.  The  statements  made  and  the  misconduct 
complained  of  do  not  appear  to  have  been  of  such  a  nature  that 
any  prejudice  to  the  rights  of  appellant  was  not  fully  met  and 
cured  by  the  ruling  and  admonition  of  the  court. 

No  prejudicial  error  appearing  in  the  record,  it  is  recommended 
that  the  judgment  of  the  district  court  be  aflSrmed. 

DuFFiE  and  Epperson,  CC,  concur. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  of  the  district  court  is  affirmed. 
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Pullman  Co.  v.  Lutz. 

(Supreme  Court  of  Alabama,  Feb.  6,  1908.) 
[45  So.   Rep.  675.] 

Carriers — Sleeping  Car  Companies — Duty  to  Passenger. — Though  a 
sleeping  car  company  is  neither  a  common  carrier  nor  an  innkeeper,  it 
is  a  public  servant  as  distinctly  as  either,  and  owes  a  duty  to  its 
patrons  to  notify  them  of  arrival  at  destination. 

Same — Duty  of  Carrier.* — The  duty  imposed  on  a  sleeping  car  com- 
pany to  notify  its  patrons  of  arrival  at  destination  does  not  relieve 
the  carrier  of  the  same  duty. 

Same — Exemplary  Damages. — Where  the  servants  of  a  sleeping  car 
company  failed  to  notify  plaintiff  of  arrival  at  her  destination,  and  the 
time,  place,  and  manner  in  which  plaintiff  was  put  off  the  train  there- 
after were  attended  with  circumstances  of  aggravation,  the  court 
properly  permitted  her  to  recover  exemplary  damages. 

Same — Excessiveness. — Where  a  sleeping  car  company  failed  to  no- 
tify a  passenger  of  arrival  at  her  destination,  and  the  time,  place,  and 
manner  in  which  she  was  subsequently  ejected  from  the  train  was 
attended  with  circumstances  of  aggravation  sufficient  to  entitle  her 
to  exemplary  damages,  she  also  having  suffered  mental  angiiish  from 
fright  because  of  her  surroundings  when  ejected,  a  verdict  allowing 
her  $1,000  compensatory  and  $500  punitive  damages  was  not  ex- 
cessive. 

Dowdell  and  Anderson,  JJ.,  dissenting  in  part. 

Appeal  from  City  Court  of  Anniston;  Thomas  W.  Coleman, 
Jr.,  Judge. 

Action  by  F.  L.  Lutz  against  the  Pullman  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.     Affirmed. 

Campbell  &  Walker  and  Knox,  Acker  &  Blackmon,  for  ap-. 
pellant. 

Matthews  &  Matthews,  for  appellee. 

Dowdell,  J.  The  complaint  as  amended  averred  the  duty  of 
the  defendant  to  notify  her  of  her  arrival  at  her  destination.  It 
is  unimportant  whether  the  duty  arose  out  of  a  special  contract 
or  out  of  the  relation  between  the  parties.  It  is  urged  in  argu- 
ment that,  as  the  defendant  was  not  a  common  carrier,  the  de- 
fendant was  under  no  legal  duty  to  notify  a  passenger  being 
— ^ —  <  —  — 

*See  extensive  note  1  R.  R.  R.  904,  24-  Am.  &  Eng.  R.  Gas.,  N.  S., 
904;  Atchison,  etc.,  Ry.  Co.  v.  Calhoun  (Okl.),  22  R.  R.  R.  791.  45  Am. 
&  Eng.  R.  Cas.,  791;-  Tennessee  Cent.  R.  Co.  v.  Braher's  Guardian 
(Ky.),  21  R.  R.  R.  419,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  419  (carrier  was 
not  excused  for  inducing  passenger  to  leave  train  at  wrong  station  by 
fact  that  conductor  was  honestly,  mistaken  in  making  announcement 
thereof);  Southern  Ry.  Co.  v.  O'Bryan  (Ga.),  6  R.  R.  R.  69,  29  Am.  & 
Eng.  R.  Cas.,  N.  S.,  59;  Southern  Ry.  Co.  v,  Hobbs  (Ga.),  9  R.  R.  R. 
685,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  685. 
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transported  in  one  of  its  cars  of  arrival  at  his  destination.  We 
cannot  give  our  assent  to  the  proposition.  Sleeping  car  com- 
panies, while  neither  common  carriers  nor  innkeepers,  are  never- 
theless as  distinctly  public  servants  as  either  of  the  former,  with 
such  duties  imposed  by  law  in  their  relation  to  the  general  public 
as  fairly  and  reasonably  pertains  to  the  business  and  arise  out  of 
such  relation  in  the  service  they  undertake  to  perform.  They 
operate  their  cars  in  connection  with  and  attached  to  trains  for 
the  transportation  of  passengers,  and  though  they  do  not  A)n- 
tract  to  transport  as  common  carriers,  yet  in  the  course  of  trans- 
portation by  the  carrier  they  hold  themselves  out  to  the  traveling 
public  as  affording  in  their  palace  cars  accommodations,  com- 
forts, and  conveniences  superior  to  those  of  the  ordinary  day 
coach  of  the  carrier,  and  which  they  promise  to  furnish  for  a 
reward.  They  have  their  own  conductors  in  the  management 
and  control  of  their  cars,  and  their  porters  to  serve  and  wait  upon 
the  passengers ;  and,  as  a  matter  of  common  knowledge,  it  is  their 
custom  to  render  assistance  to  their  passengers  in  disembarking 
from  the  train.  It  is  also  a  matter  of  common  knowledge  that 
it  is  a  common  practice  for  the  Pullman  conductor  to  collect  from 
his  passenger  the  train  fare,  and  it  is  of  no  importance  in  this 
connection  by  what  arrangement  with  the  common  carrier  or  its 
agents  this  is  done.  These  conditions  and  circumstances  attend- 
ing a  public  service  company  are  in  law  sufficient  to  impose  the 
duty  of  notifying  the  passenger  of  arrival  at  his  destination. 
While  no  case  directly  in  point  has  been  brought  to  our  attention, 
there  are  adjudged  cases  which  in  principle  point  to  the  con- 
clusion announced.  Pullman  Co.  v.  Smith,  79  Tex.  468,  14  S. 
W.  993,  13  L.  R.  a.  215,  23  Am.  St.  Rep.  356;  Nevin  v.  Pullman 
Co.,  106  111.  222,  46  Am.  Rep.  '688;  Pullman  Co.  v,  Matthews,  74 
Tex.  654,  12  S.  W.  744,  15  Am.  St.  Rep.  873;  6  Cyc.  pp.  656, 
657,  4a,  4b,  4c.  See,  also,  Hutchinson  on  Carriers  (3d  d.)  p. 
1343,  §  1142.  We  do  not  mean  to. intimate,  in  what  we  have  said 
above  in  respect  to  the  duty  imposed  by  law  on  sleeping  car  com- 
panies, that  the  common  carrier  is  thereby  relieved  of  its  duty  to 
likewise  notify  the  passenger  of  arrival  at  his  destination.  Our 
conclusion  is  that  the  court  committed  no  error  in  overruling  the 
demurrer. 

A  motion  for  a  new  trial  was  made  by  the  defendant  on 
grounds  that  the  verdict  of  the  jury  was  contrary  to  the  evi- 
dence and  that  the  same  was  also  excessive.  The  evidence  was 
in  conflict,  and  the  verdict  in  a  general  sense  was  not  palpably  op- 
posed to  the  general  weight  of  the  evidence ;  and  under  the  well- 
settled  rule  in  this  court  we  cannot  say  that  the  trial  court  erred 
in  ovemiling  the  motion  on  this  ground.  The  verdict,  however, 
was  a  special  finding  by  the  jury  as  to  the  damages  awarded. 
The  jury  in  its  finding  and  award  of  damages  assessed  as  com- 
pensatory damages  $1,000  and  as  punitive  damages  $500;  total. 
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$1,500.  In  respect  to  the  punitive  damages  assessed,  it  is  insisted 
by  counsel  for  appellant  that  no  malice  was  shown,  and  that  the 
facts  otherwise  did  not  furnish  any  ground  for  the  assessment  of 
exemplary  or  punitive  damages.  In  this  case  we  cannot  agree 
with  counsel.  If  the  plaintiff's  evidence  is  to  be  believed,  the 
negligence  of  the  defendant's  agent  or  servant  in  failing  to  notify 
her  of  her  arrival  at  her  destination,  and  the  time,  place,  and 
manner  in  which  she  was  put  off  the  train,  were  attended  with 
circ%imstances  of  aggravation  sufficient  to  justify  the  imposition 
of  exemplary  damages,  and  we  are  not  prepared  to  say  that  the 
amount  imposed  was  either  oppressive -or  excessive. 

But  as  to  the  amount  of  compensatory  damages  awarded, 
namely,  $1,000,  we  are  of  a  different  opinion.  The  term  *'com- 
pensatory  damages''  by  necessary  implication  intends  a  recom- 
pense or  reward  for  some  loss  or  service;  a  reimbursement  for 
loss  suffered  by  reason  of  injury  to  person  or  property.  "They 
proceed  from  a  sense  of  natural  justice,  and  are  designed  to  re- 
pair that  of  which  one  has  been  deprived  by  the  wrong  of  an- 
other." 13  Cyc.  p.  22.  The  evidence  is  without  dispute  that  the 
plaintiff  received  no  personal  injury,  and  the  only  loss  sustained 
as  to  property  rights  was  the  payment  of  5  cents  street  car  fare. 
It  is  true  her  evidence  shows  that  she  suffered  mentally  from 
fright  because  of  her  surroundings  at  the  time  and  place  of  bein^ 
discharged  from  the  train ;  but  these  conditions  were  but  momen- 
tary, and  attended  with  no  serious  consequences  whatever  to 
body  or  mind.  The  weight  of  authority  seems  to  be  that  mere 
fright,  unattended  by  any  harmful  results  to  the  person  fright- 
ened in  mind  or  body,  furnishes  no  ground  for  the  recovery  of 
compensatory  damages.  This  doctrine  accords  with  the  sense  of 
natural  justice.  There  being  no  loss  or  injury  to  person  conse- 
quent upon  the  fright,  but  merely  momentary  mental  suffering, 
there  is  nothing  to  reimburse.  Even  if  it  were  conceded  that  com- 
pensatory damages  were  recoverable  for  momentary  mental  suf- 
fering from  mere  fright,  on  the  undisputed  evidence  we  are  of 
the  opinion  that  the  damages  assessed  as  compensatory  were  ex- 
cessive and  on  this  ground  a  new  trial  should  have  been  granted. 

The  foregoing  expresses  the  views  of  the  writer.  Anderson, 
J.,  is  of  the  opinion  that  the  verdict  as  to  compensator}'  damages 
is  excessive  and  for  that  reason  a  new  trial  should  be  granted 
Tyson,  C.  J.,  and  Haralson,  Simpson,  Denson,  and  McClel- 
LAN,  JJ.,  are  of  a  contrary  opinion  as  to  the  compensatory  dam- 
ages, holding  that  on  the  facts  such  damages  are  here  recover- 
able, and  that  the  verdict  is  not  excessive,  and  on  this  holding  the 
judgment  appealed  from  must  be  affirmed. 

Tyson,  C.  J.,  and  Haralson,  Simpson.  Denson,  and  Mc- 
Clfxlan  JJ.,  concur. 

DowDELL  and  Anderson,  J  J.,  dissent. 
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Central  of  Georgia  Ry.  Co.  v,  Geopp. 

(Supreme  Court  of  Alabama,  Nov.  28,  1907.    Rehearing  Denied  Dec. 

19,  1907.) 

[45   So.   Rep.   65.] 

Carriers— Injury  to  Passenger — ^Negligence— Evidence — Collision.* 
—A  prima  facie  case  of  negligence  as  to  the  handling  and  operation  of 
two  trains,  on  one  of  which  plaintiff  was  a  passenger,  is  made  out 
by  proof  of  their  collision,  though  one  of  them  was  not  moving. 

Same  —  Complaint  —  The  complaint,  charging  in  one  place  the 
injary  to  plaintiff,  occasioned  by  collision  of  two  trains,  as  resulting 
from  the  negligence  of  those  in  charge  of  the  train  on  which  he 
was  a  passenger,  and  in  another  place  charging  negligence  of  those 
in  charge  of  both  trains,  permits  a  recovery  on  proof  of  negligence 
in  the  handling  of  the  one  train,  so  that  a  charge  that,  unless  there 
was  negligence  of  the  servants  in  charge  of  both  trains,  which  caused 
the  injury,  plaintiff  could  not  recover,  is  properly  refused. 

New  Trial — ^Newly  Discovered  Evidence — Diligence. — Defendant, 
in  an  action  for  injury  by  collision  of  two  trains,  on  one  of  which 
plaintiff  was  a  passenger,  having  made  no  effort  at  the  trial  to  show 
a  different  version  of  the  affair  than  testified  by  plaintiff  and  his  single 
witness,  is  barred  by  lack  of  diligence  from  a  new  trial  to  do  so  by 
newly  discovered  evidence. 

Appeal  from  City  Court  of  Montgomery ;  A.  D.  Sayre,  Judge. 

Action  by  Jesse  Geopp  against  the  Central  of  Georgia  Railway 
Company  for  damages  for  personal  injuries  suffered  by  plaintiff 
while  a  passenger  on  defendant's  train,  as  the  result  of  a  collision. 
From  a  judgment  for  plaintiff  in  the  sum  of  $1,950,  defendant 
appeals.    Affirmed. 

The  pleadings  and  the  facts  are  sufficiently  stated  in  the  opin- 
ion of  the  court.  The  defendant  requested  the  following,  among 
other  charges,  which  were  refused :  "Charge  3.  The  court 
charges  the  jury  that,  unless  they  believe  from  the  evidence  that 
there  was  negligence  on  the  part  of  the  servants  of  defendant  in 
charge  of  both  trains  testified  about,  which  negligence  caused  the 
injury  complained  of,  they  must  find  for  the  defendant." 

Chas.  P.  Jones  and  W.  F.  Thctford,  Jr.,  for  appellant. 
A.  A.  Wiley,  for  appellee. 

Anderson,  J.     The  bill  of  exceptions  in  this    case   was    not 

*See  foot-notes  appended  to  Cincinnati  Traction  Co.  v.  Holzenkamp 
(Ohio),  25  R.  R.  R.  653,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  533;  foot- 
notes appended  to  Enos  v.  Rhode  Island  Sub.  Ry.  Co.  (R.  I.),  24  R.  R. 
R-  612,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  612. 
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signed  in  time  to  authorize  this  court  to  review  the  rulings  of 
the  lower  court  upon  the  trial,  but  was  signed  within  30  days 
after  the  judgment  upon  the  motion  for  a  new  trial,  and  there- 
fore presents  for  review  the  action  of  the  trial  court  in  that  re- 
spect. Montgomery  Traction  Co.  z;.  Bozeman  (Ala.)  44  South. 
559;  Montgomery  Traction  Co.  v.  Haygood  (Ala.)  44  South. 
560. 

The  complaint  in  one  place  charges  the  injuries  as  resulting 
from  the  negligence  of  those  in  charge  of  one  train,  and  in  an- 
other place  charges  negligence  to  those  in  charge  of  both  trains. 
Whether  or  not  the  complaint  was  subject  to  demurrer  we  need 
not  decide,  as  none  was  interposed*  It  is  sufficient  to  say  it  states 
a  cause  of  action  which  will  support  the  verdict  and  judgment. 
The  plaintiff  proved  a  collision  and  injuries,  and  this  made  out  a 
prima  facie  case  of  negligence  as  to  the  handling  and  operating 
of  both  trains. 

It  is  insisted  by  the  appellant  that  the  trial  court  erred  in  re- 
fusing charge  3,  requested  by  the  defendant,  and  therefore  erred 
in  refusing  the  motion  for  a  new  trial  because  of  said  error.  We 
do  not  think  the  trial  court  erred  in  refusing  this  charge.  The 
complaint  would  permit  a  recovery  upon  proof  of  the  handling 
of  one  train,  the  one  upon  which  the  plaintiff  was  being  trans- 
ported. It  is  contended,  however,  that  there  is  no  proof  that 
this  train  was  negligently  handled  or  operated;  that  it  was  sta- 
tionary, and  the  other  train  ran  into  it.  Granting  that  it  was  sta- 
tionary, and  that  it  was  run  into  or  against  by  the  other  train,  the 
fact  that  it  was  placed  or  left  where  the  other  train  struck  it,  in 
the  absence  of  proof  of  negligence  upon  the  part  of  the  crew  of 
the  other  train  alone,  proof  of  the  collision  would  make  out  a 
prima  facie  case  that  it  was  negligently  placed  or  left  there.  In 
other  words,  the  proof  of  the  collision  made  out  a  prima  facie 
case  of  negligent  injury  to  the  plaintiff,  who  was  a  passenger, 
and  this  proof  was  in  no  way  contradicted  or  overcome  by  the 
defendant,  who  offered  no  evidence  on  the  subject. 

The  trial  court  did  not  err  in  refusing  the  motion  for  a  new 
trial,  because  of  newly  discovered  evidence.  If  Ratley  did  not 
tell  the  truth,  the  defendant  could  have  doubtless  contradicted 
him  by  the  exercise  of  proper  diligence.  There  were  a  train  crew 
and  other  passengers,  and  it  is  not  at  all  probable  that  the  plain- 
tiff and  Ratley  were  the  only  two  persons  who  knew  anything 
about  the  injury.  The  defendant  made  no  effort  at  the  trial  to 
show  a  different  version  of  the  affair,  notwithstanding  it  had  the 
means  to  do  so,  and  examined  only  one  wtiness,  who  was  its  sur- 
geon, and  only  as  to  the  extent  of  the  injury.  The  testimony  of 
the  witnesses  whose  affidavits  are  offered  as  to  the  physical  con- 
dition of  the  plaintiff  would  not  have  changed  the  verdict,  as  her 
injuries  were  proven  by  several  reputable  physicians,  including 


Vol.  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S         317 

Howze  V,  New  Orleans  &  N.  E.  R.  Co 

its  own  surgeon.    Schlaff  v.  Railway  Co.,  100  Ala.  377,  14  South. 
105.    We  do  not  think  the  defendant  showed,  such  diligence  in 
getting  its  evidence  before  the  court  Jis  to  entitle  it  to  a  new  trial 
because  of  newly  discovered  evidence. 
The  judgment  of  the  city  court  is  affirmed. 

Affirmed. 

Tvsox,  C.  J.,  and  Simpson  and  D^nson,  JJ.,  concur. 


HowzE  V,  New  Orleans  &  N.  E.  R.  Co. 

(Supreme  Court  of  Mississippi,  March  2,  1908.) 

[45  So.  Rep.  837.] 

'  Carriers — Carriage  of  Live  Stock — Limitation  of  Liability — Time  to 
Sue— Waiver. — Shortly  after  the  loss  of  his  mule  plaintiff  filed  a 
claim  with  the  connecting  carrier,  which  claim  was  referred  to  de- 
fendant's auditor.  Not  until  5  months  thereafter  did  the  auditor  ad- 
vise the  connecting  carrier  that  defendant  had  declined  to  pay  the 
claim.  About  40  days  later  plaintiff  wrote  defendant  in  reference  to 
the  claim,  and  within  a  week  received  an  answer  that  it  had  been 
returned  to  the  connecting  carrier.  Thereupon  plaintiff  brought  suit 
for  the  value  of  the  mule.  Held  that,  even  though  defendant  could 
make  a  valid  stipulation  in  the  contract  of  affreightment  that  no  suit 
should  be  maintained  for  damages  unless  brought  within  6  months 
after  the  cause  of  action  accrued,  the  delay  in  handling  plaintiff's 
claim  operated  as  a  waiver  of  such  stipulation. 

Same— Trial. — Whether  the  death  of  a  mule  occurred  through  the 
carrier's  negligence  in  failing  to  provide  a  suitable  car  for  transpor- 
tation held,  under  the  evidence,  to  be  for  the  jury. 

Appeal  from  Circuit  Court,  Lamar  County;  W.  H.  Cook, 
Judge. 

Action  by  S.  T.  Howze  against  the  New  Orleans  &  Northeast- 
em  Railway  Company.  From  a  judgment  directing  a  verdict  for 
defendant,  plaintiff  appeals.    Reversed  and  remanded. 

Suit  by  appellant  to  recover  of  appellee  $150  damages  sustained 
through  the  death  of  one  of  a  lot  of  mules  shipped  by  appellant 
over  appellee's  line  of  railroad  from  New  Orleans,  La.  The 
mule  had  a  broken  thigh  when  it  reached  Lumberton,  and  was 
afterwards  killed  by  the  Gulf  &  Ship  Island  Railroad  Company, 
over  which  line  the  shipment  went  after  leaving  appellee's  line 
at  Lumberton.  In  the  contract  of  affreightment  was  a  provision 
that  no  suit  should  be  maintainable  for  any  claim  arising  under 
the  contract  or  growing  out  of  the  shipment  unless  such  suit 
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should  be  commenced  within  six  months  next  after  the  cause  of 
action  accrued.  The  bill  of  lading  was  dated  January  30,  1906. 
The  account  sued  on,  and  parol  evidence,  show  the  action  ac- 
crued February  2,  1906.  The  suit  was  brought  on  August  31, 
1906.  A  peremptory  instruction  to  find  for  defendant  was  asked 
by  appellee,  for  failure  to  institute  suit  within  the  six  months, 
which  was  given  by  the  trial  court.  Appellant  filed  his  claim  with 
the  Gulf  &  Ship  Island  Railroad  Company  on  February  2,  1906, 
which  claim  was  referred  by  the  auditor  of  that  railroad  to  the 
auditor  of  the  New  Orleans  &  Northeastern  Railway  Company. 
Appellee's  auditor,  on  June  29,  1906,  advised  the  auditor  of  the 
Gulf  &  Ship  Island  Railroad  Company  that  his  company  had  de- 
clined to  pay  the  claim,  requesting  that  it  be  withdrawn.  On 
August  9,  1S)06,  appellant's  counsel  wrote  the  New  Orleans  & 
Northeastern  Railroad  Company  in  reference  to  the  claim,  and 
•  that  company  replied  on  August  15,  1906,  that  it  had  returne<i 
the  claim  to  the  auditor  of  the  Gulf  &  Ship  Island  Railroad 
Company.  The  other  material  facts  are  stated  in  the  opinion  of 
the  court. 

C.  G.  Mayson,  for  appellant. 

McWillic  &  Thompson  and  Bozcman  &  Fezvcll,  for  appellee. 

Mayes,  J.  If  there  is  any  merit  in  the  contention  that  the  rail- 
road may  make  a  valid  stipulation  in  the  contract  of  affreight- 
ment that  no  suit  shall  be  maintained  for  damage,  unless  brought 
within  six  months  after  the  cause  of  action  accrues,  the  delav  in 
handling  this  claim  has  operated  as  a  waiver.  We  have  upheld 
reasonable  regulations  of  this  nature,  but  different,  in  that  it  has 
been  applied  only  to  the  time  in  which  suit  could  be  maintained 
after  notification  of  damage.  This  case  in  its  facts  is  unlike  any 
of  the  cases  cited  by  appellee.  In  the  case  of  I.  C.  R.  Co.  v. 
Davis  &  Levy  (Miss.)  43  South.  674,  the  only  fact  on  which  it 
was  attempted  to  hold  the  railroad  liable  was  simply  that  the 
mule  was  found  dead  in  the  car.  There  was  no  unnecessary  de- 
lay and  nothing  to  show  what  caused  the  death;  and  the  court 
held  that  under  these  circumstances  the  company  was  not  liable. 
In  the  case  of  Y.  &  M.  V.  R.  R.  Co.  v.  Cox  (Miss.)  40  South. 
547,  the  mules  were  allowed  to  stand  in  the  car  overnight,  instead 
of  being  turned  into  the  pen.  Some  of  the  mules  were  injured, 
and  one  of  them  badly  skinned  and  bruised.  There  was  a  broken 
place  in  the  car,  but  nothing  to  indicate  how  the  injury  occurred, 
and  no  testimony  showing  that  the  car  was  in  a  bad  condition; 
and  the  court  held  that  the  company  was  not  liable.  In  the  cases 
of  Railroad  Co.  v.  Teams,  75  Miss.  147,  21  South.  706,  and  L., 
N.  O.  &  T.  Ry.  Co.  v.  Bigger,  66  Miss.  319,  6  South.  234,  the 
facts  readily  distinguished  them  from  the  case  now  before  the 
court.  In  this  case  there  is  proof  tending  to  show,  at  least,  that 
the  car  in  which  these  mules  were  shipped  was  in*  a  bad  state  of 
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repair  and  that  it  was  because  of  this  that  the  mule  was  injured. 
Several  slats  were  broken,  and  it  was  testified  to  that  the  car 
was  in  a  dilapidated  condition.  We  think  it  was  a  question  for 
the  jury  whether  or  not  this  injury  occurred  by  reason  of  the 
r.egligence  of  the  railroad  company  in  failing  to  provide  a  suit- 
able car  for  the  transportation  of  the  mules.  A  peremptory  in- 
struction for  defendant  wa's  improper. 
Reversed  and  remanded. 


Birmingham  Ry.,  Light  &  Power  Co.  v.  Stalungs. 

(Supreme   Court  of  Alabama,  Jan.   15,  1908.     Rehearing  Denied 

Feb.  6,  1908.) 

[45    So.    Rep.   650.] 

Carriers — Charges — Reasonableness  of  Rules.'*' — The  rule  pi  a  street 
railway  company  that  when  a  train  consists  of  several  cars,  each  one 
having  a  separate  conductor,  a  person  who  takes  passage  in  one  car 
and  pays  his  fare  must  remain  on  that  car  until  his  trip  is  completed, 
and  if  he  changes  to  another  car  must  again  pay  a  fare,  is  reasonable. 

Same — Knowledge  of  Rule. — Where  a  passenger  goes  from  one 
street  car  to  another  after  paying  his  fare,  he  may  be  ejected  from 
the  second  car  for  refusing  to  again  pay  a  fare,  though  when  he  en- 
tered the  second  car  he  did  not  know  of  the  rule  of  the  company  re- 
quiring such  payment;  it  being  sufficient  if  he  is  informed  of  such 
rule  and  given  an  opportunity  to  pay  the  fare  before  being  ejected. 

Appeal  from  City  Court  of  Birmingham ;  C.  C.  Nesmith,  Judge. 

Action  by  J.  A.  Stallings  against  the  Birmingham  Railway, 
Light  &  Power  Company  for  forcibly,  wrongfully,  and  unlaw- 
fully ejecting  plaintiff  from  a  car  on  which  he  had  paid  passage 
before  he  reached  his  destination.  In  answer  to  the  complaint, 
defendant  set  up  a  rule  of  the  defendant  company  that  when  two 
cars  were  running  together,  and  each  provided  with  a  conductor, 
a  passenger  who  had  taken  a  seat  on  one  car,  or  had  gotten  upon 
said  car,  and  paid  his  fare,  could  not  go  to  the  other  car  and  ride 
on  it  without  again  paying  his  fare  on  that  car,  and  a  knowledge 
on  part  of  plaintiff  of  the  rule.  The  facts  as  made  by  the  record 
are  that  plaintiff  became  a  passenger  on  a  train  of  cars  composed 

*For  the  authorities  in  this  series  on  the  subject  of  the  validity  of  a 
carrier  of  passengers'  rules  and  regulations,  see  foot-notes  appended 
to  Illinois  Cent.  R.  Co.  v.  Allen  (Ky.),  20  R.  R.  R.  49,  43  Am.  &  Eng. 
R.  Cas.,  N.  S.,  49,  where  all  the  preceding  ones  are  collected;  foot- 
note appended  to  DeBoard  v.  Camden,  etc.,  Ry.  Co.  (W.  Va.),  25  R. 
R.  R.  84,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  84. 
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of  a  motor  and  trailer  car,  with  a  conductor  on  each;  that  he 
paid  his  fare  on  the  motor  car,  but,  that  car  being  crowded,  he 
got  off  the  motor  car  at -the  next  stop  and  got  on  the  trailer;  that 
the  conductor  of  the  trailer  demanded  his  fare,  and  was  informej 
that  he  paid  it  on  the  motor  car;  that  the  conductor  informed 
him  twice  that  he  would  have  to  get  off  the  trailer  and  get  on 
the  motor,  or  pay  his  fare,  and  on  his  refusal  to  do  so  put  him 
off  the  trailer,  whereupon  he  got  on  the  motor  car  and  rode  on 
the  steps  to  his  destination.  The  rule  of  the  company  was  also 
introduced  in  evidence  and  identified.  The  defendant  requested 
the  general  affirmative  charge,  which  was  refused.  There  was 
judgment  for  plaintiff  and  defendant  appeals.    Reversed. 

Tillman,  Grubb,  Bradley  &  Morrow,  for  appellant. 
Stallings  &  Drenncn,  for  appellee. 

Aj^DERSON,  J.  A  rule  of  a  street  railway  company  providinij 
that  when  a  train  consists  of  two  cars,  and  each  car  has  a  dif- 
ferent conductor,  a  passenger  who  takes  passage  in  one  of  them 
and  pays  his  fare  to  the  conductor  of  said  car  must  remain  on 
said  car  until  his  trip  is  completed,  and  if  he  changes  to  the  other 
car  must  pay  his  fare  or  get  off  said  last  car,  is  a  reasonable  one. 
This  question  has  been  fully  discussed  in  the  case  of  Birmingham 
Railway,  Light  &  Power  Co.  v.  McDonbugh,  44  South.  960,  and 
we  need  not  here  repeat  or  add  to  what  was  there  said.  Nor 
was  it  necessary  that  the  plaintiff  had  knowledge  of  the  rule  be- 
fore getting  on  the  second  car.  It  was  sufficient  if  he  was  in- 
formed of  same  in  time  to  pay  his  fare  or  get  off  before  he  was 
ejected. 

It  is  true  that  the  plaintiff,  upon  being  recalled  as  a  witness, 
testified  that  he  knew  of  no  such  rule,  and  that  the  conductor  of 
the  trailer  did  not  inform  him  what  the  rule  was;  but  upon  his 
first  examination  he  said  that  the  conductor  told  him  he  would 
have  to  pay  his  fare  or  get  off.  This  was  done  twice,  and  was  • 
enough  to  inform  him  of  the  rule,  without  repeating  it  to  him  in 
haec  verba.  The  evidence  shows  that  no  more  force  was  used 
than  was  necessary  to  remove  the  plaintiff  from  this  car,  and  the 
trial  court  erred  in  refusing  the  general  charge  requested  by  the 
defendant. 

The  judgment  of  the  city  court  is  reversed,  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  Dowdell  and  McClellan,  JJ.,  concur. 
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Russell  v.  Seattle  R.  &  S.  Ry.  Co. 

(Supreme  Court  of  Washington,  Nov.  6,  1907.) 

[92  Pac.   Rep.  288.] 

Carriers — Injury  to  Passenger — ^Pleading — Complaint. — Plaintiff  al- 
leged that,  while  a  passenger  for  hire  on  one  of  defendant's  cars,  its 
servants  so  carelessly  operated  the  car  and  other  cars  on  its  railway 
that  the  car  in  which  plaintiff  was  riding  was  struck  by  another  car 
coming  from  the  opposite  direction.  Held,  that  the  complaint  al- 
leged negligence  generally,  so  that  a  charge  that  plaintiff  should  be 
strictly  confined  to  the  specific  acts  of  negligence  pleaded  was  prop- 
erly refused. 

Same — Res  {psa  Loquitur.'*' — Where  a  passenger  was  injured  in  a 
collision,  proof  of  the  collision  and  the  injury  was  sufficient  to  estab- 
lish a  prima  facie  case  under  the  doctrine  of  res  ipsa  loquitur,  and 
defendant,  having  admitted  the  collision  and  failed  to  show  its  cause, 
was  liable. 

Appeal  from  Superior  Court,  King  County;  Mitchell  Gilliam, 
Judge. 

Action  by  Charles  A.  Russell  against  the  Seattle,  Renton  & 
Southern  Railway  Company.    From  a  judgment  for  plaintiff,  de- 
'  fendant  appeals.    Affirmed. 

Sachs  &  Hale,  for  appellant. 
W.  R.  Bell,  for  respondent. 

Crow,  J.  Action  by  Charles  A.  Russell  against  Seattle,  Ren- 
ton &  Southern  Railway  Company,  a  corporation,  to  recover  dam- 
ages for  personal  injuries.  The  plaintiff  alleged  that  on  August 
5.  1906,  while  he  was  a  passenger  for  hire  on  one  of  de- 
fendant's cars  traveling  from  Seattle  to  Renton,  the  defendant,  its 
agents,  and  servants  so  carelessly  operated  said  car  and  other  cars 
on  its  railway  that,  when  the  car  on  which  plaintiff  was  riding  had 
proceeded  to  Atlantic  City,  it  was  run  into  and  struck  by  another 
car  coming  from  the  opposite  direction  on  the  same  track,  causing 
a  collision;  that  just  before  the  actual  collision,  and  to  save  him- 
self from  impending  danger,  the  plaintiff  jumped  from  the  car 
on  which  he  was  riding;  and  that  in  so  doing  he  sustained  in- 
juries to  his  right  ankle.  The  defendant  admitted  the  collision, 
but  denied  other  allegations  of  the  complaint.    From  a  judgment 

*For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier  arises  from  the 
*Jicre  fact  that  a  passenger  is  injured,  see  foot-notes  appended  to 
Allen  V.  Northern  Pac.  Ry.  Co.  (Wash.),  12  R.  R.  R.  838.  35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  838,  where  all  the  preceding  ones  are  collected; 
foot-notes  appended  to  Cincinnati  Traction  Co.  v.  Holzcnkamp 
(Ohio).  25  R.  R.  R.  553,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  553;  foot-notes 
appended  to  Enos  v.  Rhode  Island  Sub.  Ry.  Co.  (R.  I.),  24  R.  R.  R. 
«12,  47  .Am.  &  Eng.  R.  Cas.,  N.  S.,  612. 
29  R  R  K— 21 
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for  $500  entered  on  the  verdict  of  a  jury,  the  defendant  has  ap- 
pealed. 

Appellant  admits  the  rule  of  law  to  be  that,  when  a  collision 
occurs  between  two  of  its  cars,  the  happening  of  such  collision 
raises  a  presumption  of  negligence  on  its  part  which  it  will  be 
necessary  for  appellant  to  overcome  to  avoid  liability  for  in- 
juries received  by  one  of  its  passengers  as  the  result  of  such  col- 
lision. Relying,  however,  upon  the  allegations  of  the  complaint, 
the  appellant,  in  support  of  its  principal  assignment  of  error,  con- 
tends that,  having  alleged  the  collision  was  the  result  of  particu- 
lar and  specific  acts  of  negligence,  the  respondent  cannot  be  per- 
mitted to  recover  on  account  of  other  acts  of  negligence  not 
pleaded.  We  do  not  find  it  necessary  to  determine  the  effect  of 
an  allegation  of  specific  acts  of  negligence  by  a  plaintiff  in  a  case 
of  this  character.  As  we  construe  the  complaint,  it  only  contains 
most  general  allegations  of  negligence.  This  being  true,  the  ap- 
pellant was  not  entitled  to  insist,  as  it  did,  that  the  court  should 
instruct  the  jury  to  the  effect  that,  in  presenting  his  evidence  anJ 
establishing  his  right  to  recover,  the  respondent  should  be  strictly 
confined  to  the  specific  acts  of  negligence  pleaded.  The  entire 
substance  of  the  allegations  of  respondent's  complaint  was  that 
the  defendant,  its  servants,  and  agents  so  negligently  operated  its 
cars,  in  one  of  which  he  was  a  passenger,  as  to  cause  a  collision, 
causing  his  injuries.  We  fail  to  see  how  the  respondent  could  say 
much  less  in  pleading  the  fact  of  the  collision.  It  is  conceded 
that  the  collision  being  shown,  the  doctrine  of  res  ipsa  loquitur 
must  apply  on  behalf  of  an  injured  passenger,  and  that  the  bur- 
den devolved  upon  the  appellant  to  show  by  affirmative  evidence 
that  the  collision  was  not  caused  by  any  negligence  upon  its  part. 
Having  carefully  read  all  the  evidence,  we  conclude  there  has 
been  an  absolute  failure  upon  the  part  of  the  appellant  to  clear 
itself  of  negligence  or  to  sustain  the  burden  of  proof  thus  im- 
posed upon  it.  As  the  appellant  admitted  the  collision  and  failed 
to  show  its  cause,  we  hold  that  under  the  pleadings  and  evidence 
the  only  remaining  issue  to  be  determined  in  this  case  was  the 
amount  of  damages  to  which  the  respondent,  if  injured,  was  en- 
titled. There  is  evidence  tending  to  show  that  he  was  injured. 
The  appellant  contends  that  the  amount  of  recovery  is  excessive, 
but  we  do  not  feel  that,  under  all  the  evidence — which  was  con- 
flicting— ^we  would  be  justified  in  interfering  with  the  verdict  of 
the  jury.  We  have  carefully  examined  the  entire  record,  and 
have  considered  all  the  assignments  of  error  presented,  but  are 
unable  to  find  that  any  prejudicial  error  has  been  committed  by 
the  honorable  trial  court. 
The  judgment  is  affiramed. 

Hadley,  C.  J.,  and  Dunbar,  Rudkin,  and  Fullerton,  JJ., 
concur. 

Mount  and  Root,  JJ.,  took  no  part. 
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St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Randle. 

(Supreme   Court   of   Arkansas,   Jan.    20,    1908.) 

[107  S.  W.  Rep.  669.]  • 

Camera — Carriage  of  Live  Stock — Injury  to  Shipment — Connecting 
lines. — Where  an  initial  carrier  turns  a  car  containing  a  shipment  of 
animals  over  to  the  connecting  carrier,  and  it  is  placed  on  a  transfer 
track  belonging  to  the  initial  carrier,  but  operated  and  controlled 
entirely  by  a  third  carrier,  being  used  by  it  to  make  transfers  from 
its  tracks  to  those  of  the  two  other  carriers,  the  initial  carrier  is 
not  liable  for  injury  there  occurring  to  the  animals,  on  the  theory 
that  it  occurred  to  them  while  in  its  possession  or  under  its  control. 

Same.* — Under  the  contract  of  a  carrier  for  delivery  of  animals  in 
good  condition  at  a  certain  place,  which  included  transportation  over 
the  line  of  a  connecting  carrier,  as  well  as  its  own,  the  initial  carrier 
is  responsible  for  injuries  to  the  animals  occurring  on  a  connecting 
line,  as  well  as  on  its  own  line,  in  the  absence  of  a  stipulation  to  the 
contrary. 

Same — Limitation  on  Liability  of  Initial  Carrier — Pleading  and 
Proof. — A  carrier,  which,  having  made  a  contract  for  through  carriage 
of  animals  to  a  point  on  the  line  of  another  carrier,  is  sued  for  injury 
to  them  while  on  a  connecting  line,  to  escape  liability  on  the  theory 
of  a  provision  in  the  contract  limiting  its  liability  to  injuries  occurring 
on  its  own  line,  must  plead  and  prove  such  provision. 

Appeal— Trial  on  Wrong  Theory. — Though  a  case  is  tried  on  the 
^Tong  theory  as  to  the  ground  of  defendant's  liability;  judgment  for 
plainti£F  will  not  be  disturbed;  the  undisputed  evidence  showing  him 
entitled  to  recover. 

Appeal  from  Circuit  Court,  Clark  County;  J.  M.  Carter, 
Judge. 

Action  by  John  B.  Randle  against  the  St.  Louis,  Iron  Moun-      ^ 
taiii  &  Southern  Railway  Company.    Judgment  for  plaintiff.   De- 
fendant appeals.    Affirmed. 

T.  M.  Mefiaffy  and  /.  £.  Williams,  for  appellant. 
M.  Rouniree,  for  appellee. 

Hill,  C.  J.  On  the  7th  of  October,  1905,  Randle  went  to  the 
agent  of  the  appellant  railroad  company  at  Gurdon,  Ark.,  and 
offered  to  ship  two  jacks  to  Herrington,  Ind.s  T.  The  route 
would  be  from  Gurdon  to  Hope  over  the  line  of  the  appellant 

*See  first  foot-note  appended  to  Allen,  etc.,  Co.  v.  Canadian,  etc., 
Ry.  Co.  (Wash.),  24  R.  R.  R.  75,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  75; 
i(>ot-notes  appended  to  Southern  Ry.  Co.  zf.  Waters  &  Co.  (Ga.),  20 
R.  R.  R.  480,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  480. 
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railroad,  and  from  Hope  to  Herrington  over  the  line  of  the  St. 
Louis  &  San  Francisco  Railway  Company.  He  and  the  agent 
discussed  the  different  rates,  and  agreed  upon  a  through  rate 
from  Gurdon  to  Herrington  at  $28.40,  which  Randle  paid,  and 
took* a  bill  of  lading,  put  his  jacks  into  the  car,  and  went  with 
them  on  the  journey.  When  he  got  to  Hope  the  Frisco  Railroad 
refused  to  receive  the  car  on  the  through  rate,  on  the  ground  that 
the  amount  named  was  $16.80  less  than  the  proper  rate  from 
Gurdon  to  Herrington.  Quite  a  dispute  arose  between  Randle 
and  the  Frisco  agent  over  this,  during  which  time  he  missed  the 
first  train  which  would  have  carried  his  car  toward  its  destination. 
After  communicating  with  the  agent  at  Gurdon  it  was  finally 
made  plain  to  Randle  that  the  agent  at  Gurdon  had  made  a  mis- 
take as  to  the  amount  of  the  rate.  This  occurred  through  the 
agent  taking  the  rate  on  horses,  when  the  rate  on  jacks  was 
higher.  Randle  paid  the  additional  sum  which  was  required  by 
the  Frisco  agent,  and  at  5  o'clock  on  the  8th  of  October  the  ap- 
pellant company  turned  the  car  over  to  the  Frisco  Company,  and 
it  was  placed  on  a  transfer  track  which  belonged  to  the  appellant 
compafty,  but  which  was  operated  and  controlled  entirely  by  the 
Arkansas  &  Louisiana  Railroad  Company;  it  being  used  by  the 
said  railroad  company  (a  separate  corporation)  to  make  trans- 
fers from  its  tracks  to  the  tracks  of  the  Frisco  and  Iron  Moun- 
tain lines.  The  evidence  is  undisputed  that  the  Iron  Mountain 
had  no  control  over  this  track,  although  it  owned  it.  The  Iron 
Mountain  had  nothing  to  do  with  the  car  after  it  was  turned 
over  to  the  Frisco.  During  that  night,  owing  to  the  car  being 
shifted  backwards  and  forth,  the  jacks  were  injured,  and  were 
delivered  to  their  destination  at  Herrington  in  an  injured  condi- 
tion, and  on  account  of  these  injuries  Randle's  sale  of  the  jacks 
was  frustrated. 

Randle  brought  this  suit  for  the  injuries  received  by  the  jacks 
while  upon  the  transfer  track  at  Hope.  The  complaint  alleged 
a  contract  with  the  appellant  railroad  to  deliver  the  stock  in  good 
condition  at  Herrington,  Ind.  T.,  and  a  breach  thereof,  and  state'i 
that  said  contract  was  evidenced  by  a  bill  of  lading  which  was 
in  possession  of  the  defendant  railroad  company.  The  railroad 
company  in  its  answer  admitted  the  contract,  and  alleged  that  it 
was  attached  to  the  answer  as  Exhibit  A ;  but  it  was  not  attached, 
and  was  not  introduced  in  evidence.  There  is  no  conflict  in  the 
testimony  whatsoever  as  to  the  contract  that  was  made — a 
through  contract  from  Gurdon  to  Herrington.  The  dispute  was 
over  the  amount;  and  that  was  due  to  the  mistake  of  the  agent 
at  Gurdon,  which  was  finally  conceded  by  Randle,  and  the  amount 
demanded  by  the  railroad  company  paid  by  him.  The  case  was 
tried  in  the  lower  court  upon  the  question  of  whether  the  injury 
to  the  jacks  occurred  while  they  were  in  the  possession  or  under 
the  control  of  the  appellant  railroad  company.    The  jury  found 
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that  they  were,  and  assessed  damages  against  it  for  $100.  The 
road  company  has  appealed.  No  question  is  made  as  to  the  in- 
jury, or  the  amount  of  damages  therefor. 

There  is  no  testimony  to  sustain  a  personal  judgment  against 
the  appellant  railroad  company  for  an  injury  occurring  on  its 
property,  the  control  of  which  was  exercised  by  another  com- 
pany. Railway  Co.  v.  Chappell,  83  Ark.  94,  102  S.  W.  893,  10  L. 
R.  A.  (N.  S.)  1175.  But  the  court  cannot  reverse  the  case  be- 
cause it  was  tried  upon  a  wrong  theory,  where  the  undisputed 
evidence  shows  that  the  plaintiff  was  entitled  to  recover.  The 
contract  was  one  for  the  delivery  of  the  jacks  in  good  condition 
at  Herrington,  Ind.  T.,  and  included  transportation  over  the  line 
of  a  connecting  carrier,  as  well  as  over  its  own  line.  This  made 
the  initial  carrier  responsible  for  injtities  occurring  on  a  connect- 
ing line  as  well  as  on  its  own  line.  From  the  conflict  of  authority 
on  this  subject,  this  court  recently  adopted  this  view,  which 
seemed  to  it  soundest  in  principle.  Railway  Co.  v,  Washington, 
74  Ark.  9,  85  S.  W.  406,  69  L.  R.  A.  65,  109  Am.  St.  Rep.  61 ; 
Railway  Co.  v.  Killberry,  83  Ark.  87,  102  S.  W.  894.  The  court 
is  aware  that  the  contract  in  bills  of  lading  frequently  contains 
stipulations  changing  this  rule  and  providing  that  when  the  car- 
rier delivers  the  freight  to  a  connecting  carrier  its  liability  ter- 
minates ;  but,  as  shown  in  the  foregoing  statement  of  the  facts,  the 
contract  in  this  case  was  not  introduced  in  evidence.  If  there 
was  such  a  limitation  in  the  contract,  the  railroad  company  should 
have  pleaded  it  as  a  defense,  and  introduced  the  contract  in  evi- 
dence to  sustain  it.  But  it  did  neither.  The  pleadings  and  the 
evidence  of  appellant's  agent  and  of  appellee  all  show  that  it  was 
a  contract  to  deliver  at  a  point  beyond  appellant's  line. 

The  court  is  always  reluctant  to  determine  a  case  on  a  different 
theory  from  the  one  upon  which  it  was  tried ;  but  where  the  right 
conclusion  is  reached,  although  through  an  erroneous  route,  it  is 
the  duty  of  the  court  to  affirm ;  and  it  is  so  ordered. 

Affirmed. 
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Southern  Ry.  Co.  v.  Strickland. 

(Supreme  Court  of  Georgia,  Jupe  11,  1908.) 
[61  S.  £.  Rep.  826.] 

Carriers — Injury  to  Passengers — Contributory  Negligence.*— This 
was  a  suit  by  a  passenger  against  a  railroad  company  for  damages 
,. resulting  from  injuries  received  by  the  passenger  from  being  thrown 
from  the  platform  of  the  car.  The  uncontradicted  evidence  shows 
that  when  the  train  was  about  a  mile  from  a  regular  station,  where 
cars  were  accustomed  to  stop,  and  which  was  the  destination  of  the 
plaintiff,  the  porter  came  into  the  car  where  the  plaintiff  was  seated, 
and,  announcing  the  name  of  the  station,  called,  "All  off!"  This  was 
at  night,  and  the  train  was  running  at  a  high  rate  of  speed,  estimated 
at  from  30  to  45  miles  per  hour.  After  the  announcement  of  the 
station,  the  plaintiff  immediately  arose  from  his  seat  and  walked  out 
on  the  platform  of  the  car,  in  order  to  be  ready  to  alight  as  soon  as 
the  train  stopped.  After  he  got  out  upon  the  platform  he  was  thrown 
therefrom  by  the  motion  of  the  car  and  injured.  There  had  been  no 
perceptible  slackening  of  the  speed  of  the  train.  The  plaintiff  was  27 
years  of  age  and  had  never  ridden  on  a  railroad  train  before.  Held, 
that  under  the  rulings  in  Blitch  v.  Cen.  Railroad,  76  Ga.  333,  and  Hicks 
V.  Ga.  So.  &  Fla.  Ry.  Go.,  108  Ga.  304,  32  S.  E.  880,  the  plaintiff  was 
not  entitled   to  recover. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Douglas  County;  J.  J.  Kimsey, 
Judge. 

Action  by  E.  P.  Strickland  against  the  Southern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Shumate,  Maddox  &  McCamy,  for  plaintiff  in  error. 
/.  D.  Kilpatrick  and  /.  5*.  James,  for  defendant  in  error. 

Atkinson,  J.  From  the  uncontradicted  evidence  it  appeared 
that  the  plaintiff  was  a  passenger  on  the  defendant's  train  and 
that  when  about  a  mile  from  Winston,  a  regular  station  and  the 

♦See  first  foot-note  appended  to  Gregory  v.  Elmira,  etc.,  R.  Co.  (N. 
J.),  27  R.  R.  R.  302,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  302;  foot-notes 
appended  to  Forbes  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  26  R.  R.  R.  714, 
49  Am.  &  Eng.  R.  Cas.,  N.  S.,  714;  Parsons  v,  Seattle  Elec.  Co. 
(Wash.),  26  R.  R.  R.  621,  49  Am.  &  Eng..  R.  Cas.,  N.  -S.,  621;  first 
foot-note  appended  to  Coffey  v.  Omaha,  etc.,  Ry.  Co.  (Neb.),  25  R.  R- 
R.  599,  48  Am.  &  Eng.  R.  Cas.,  N.  S..  599;  first  foot-note  appended  to 
Yazoo,  etc.,  R.  Co.  v.  Byrd  (Miss.),  22  R.  R.  R.  196,  45  Am.  &  Eng. 
R.  Cas.,  N.  S.,  196:  second  foot-note  appended  to  Radley  v.  Columbia 
So.  Ry.  Co.  (Ore.),  12  R.  R.  R.  153,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
153,  where  all  the  preceding  authorities  in  this  series  on  the  subject 
are  collected. 
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place  of  the  plaintiff's  destination,  the  porter  came  in  the  car 
where  the  plaintiff  was*  seated  and  called  out,  "Winston !  All  , 
oflE !"  This  was  at  night  and  the  train  was  running  at  a  high  rate 
of  speed  at  the  time,  estimated  at  from  30  to  45  miles  per  hour. 
After  the  announcement  of  the  station,  the  plaintiff  immediately 
arose  from  his  seat  and  walked  out  on  the  platform  of  the  car, 
in  order  to  be  ready  to  alight  as  soon  as  the  car  stopped.  After 
he  got  out  upon  the  platform  he  was  thrown  therefrom  by  the 
motion  of  the  car  and«injured.  There  had  been  no  perceptible 
slackening  of  the  speed  of  the  train.  The  plaintiff  was  27  years 
of  age  and  had  never  ridden  on  a  railroad  train  before.  The 
plaintiff  recovered  a  verdict  for  $100,  and  the  court  refused  to 
grant  a  new  trial. 

It  was  contended  by  the  defendant  that  the  plaintiff  could  not 
recover,  because  it  appeared  from  the  undisputed  evidence  that 
by  the  exercise  of  ordinary  care  for  his  own  safety  he  could  have 
avoided  the  consequences  of  any  negligence  attributable  to  the 
defendant.  The  announcement  of  the  station  by  the  porter  was 
not  an  invitation  to  the  plaintiff  to  leave  his  seat  and  put  himself 
in  a  place  of  danger.  Walker  v,  Ga.  Ry.  &  Electric  Co.,  122  Ga. 
368,  50  S.  E.  121 ;  Hicks  v.  Ga.  So.  &  Fla.  Ry.  Co.,  108  Ga.  304, 
32  S.  E.  880.  There  had  been  no  slackening  of  speed  of  the  train, 
so  as  to  indicate  that  it  was  about  to  come  to  a  stop.  It  was  dark, 
and  the  train  was  running  at  a  high  rate  of  speed.  There  was  no 
evidence  of  any  custom  which  justified  the  plaintiff  in  going  out 
upon  the  platform  to  await  the  approach  of  the  train  to  his  sta- 
tion, nor  was  there  any  necessity  for  his  going.  The  injury  oc- 
curred at  a  place  about  one  mile  from  the  station.  Under  these 
circumstances  the  case  falls  clearly  under  the  rule  announced  in 
Blitch  V.  Cen.  Railroad,  76  Ga.  333,  and  there  can  be  no  recovery. 
See,  also,  Louisville  &  N.  R.  Co.  v.  Edmondson,  128  Ga.  478,  57 
S.  E.  877;  Hicks  v.  Ga.  So.  &  Fla.  Ry.  Co.,  108  Ga.  304.  32  S.  E. 
880;  Preston  v.  Cent.  R.  Co.,  85  Ga.  653,  11  S.  E.  872.  On  its 
facts  the  case  at  bar  is  distinguishable  from  the  case  of  Augusta 
So.  R.  Co.  V,  Snider,  118  Ga.  146,  44  S.  E.  1005,  in  that  the  in- 
jury happened  at  night,  when  the  train  was  running  at  a  high 
rate  of  speed,  and  the  danger  of  going  out  upon  the  platform  un- 
der such  circumstances  was  obvious,  whereas  in  the  case  of  Au- 
gusta So.  R.  Co.  z\  Snider  the  injury  happened  in  the  day,  when 
the  train  was  running  at  the  rate  of  four  miles  per  hour  and  the 
danger  was  not  necessarily  obvious.  The  same  distinction  exists 
between  the  facts  of  Blitch  v.  Cen.  Railroad,  supra,  and  the  facts 
of  Augusta  Southern  R.  Co.  v.  Snider,  supra,  and  was  pointed  out 
by  Mr.  Justice  Cobb  in  delivering  the  opinion  in  the  latter  case. 
In  the  same  opinion  Paterson  v.  Cen.  R.  Co.,  85  Ga.  653,  11  S.  E. 
872,  was  criticised.  The  case  at  bar  is  also  distinguishable  from 
the  case  of  Cen.  Rv.  Co.  ?'.  Forehand,  128  Ga.  547/ 58  S.  E.  44,  in 
that  in  this  case  the  injury  happened  at  a  place  about  one  mile 
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from  the  station,  and  there  was  no  custom  for  passengers  to  leave 
their  seats  and  go  upon  the  platform  while  the  train  was  in  mo- 
tion, in  order  to  be  prepared  for  quick  departure,  and  the  station 
was  not  a  flag  station,  where  the  train  was  occustomed  to  stop 
only  for  a  moment,  and  the  plaintiff  went  out  upon  the  platform 
to  await  arrival  at  the  station,  while  the  train  continued  at  its  un- 
diminished arid  usual  rate  of  speed ;  whereas  in  the  case  of  Cen. 
Ry.  Co.  V.  Forehand,  supra,  the  injury  occurred  near  the  station, 
which  was  a  flag  station,  where  trains  Were  accustomed  to  stop 
only  for  a  moment,  and  there  was  a  custom  known  to  the  de- 
fendant, for  passengers  to  leave  their  seats  and  go  to  the  plat- 
form upon  approaching  the  station,  to  be  ready  for  immediate 
departure  when  the  train  stopped  and  there  was  a  perceptible 
slackening  of  the  speed  of  the  train  before  the  plaintiff  left  his 
seat  to  go  to  the  platform,  and  the  plaintiff  did  not  go  out  upon 
the  platform,  but  was  at  the  door  at  the  time  he  was  thrown  out. 
In  the  case  of  Mack  v.  Sav.  Ry.  Co.,  118  Ga.  629,  45  S.  E.  509, 
the  plaintiff  left  his  seat  and  went  upon  the  platform  only  as  the 
train  approached  his  station  where  he  had  a  right  to  expect  the 
train  would  stop,  and  it  was  not  his  intention  to  go  out  and  remain 
standing  upon  the  platform  before  reaching  his  station.  In  these 
particulars  that  case  differed  from  the  case  at  bari  Upon  the 
whole  we  are  bound  by  the  older  cases  of  Blitch  v,  Cen.  Railroad 
and  Hicks  v,  Ga.  So.  &  Fla.  Ry.  Co.,  supra,  and  must  reverse  the 
judgment  of  the  lower  court  in  refusing  to  grant  a  new  trial. 
Judgment  reversed.    All  the  Justices  concur. 


Wheeler  et  ux.  v.  Hartford,  M.  &  R.  Tramway  Co. 

(Supreme   Court  of  Errors  of  Connecticut,   April  14,  1908.) 

[69  Atl.  Rep.  535.] 

Carriers — Street  Railroads — Connecting  Lines — Interchange  of  Cars 
— Liability  for  Negligence. — A  street  railway  company  by  lending  its 
car  and  the  service  of  a  motorman  to  a  connecting  company  is  not 
liable  for  injuries  to  a  passenger  carried  over  the  connecting  line, 
caused  by  the  connecting  company's  negligence  because  the  com- 
pensation for  such  loan  is  a  sum  ascertained  through  the  number  of 
fares  collected  by  the  connecting  company  from  passengers  riding 
in  that  car  while  used  by  it  in  operating  its  own  line. 

Damages — Default — Nominal  Damages. — A  street  railway  company 
sued  for  negligent  injury  to  a  passenger  having  defaulted,  and  having 
on  a  hearing  in  damages  disproved  plaintiffs  allegation  that  it  oper- 
ated the  car  when  the  injury  occurred,  the  court  was  bound  to  assess 
nominal  damages. 
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Appeal  from  Superior  Court,  Hartford  County;  Ralph 
Wheeler,  Judge. 

Action  by  Amos  Wheeler  and  wife  against  the  Hartford,  Man- 
chester &  Rockville  Tramway  Company.  From  a  judgment  as- 
sessing nominal  damages,  plaintiffs  appeal.    Affirmed. 

Herbert  O.  Bowers,  for  appellants. 

John  T,  Robinson  and  Olin  R,  Wood,  for  appellee. 

Hamersley,  J.  The  substantial  allegations  of  the  complaint, 
so  far  as  any  question  raised  by  this  appeal  is  concerned,  are 
these:  (1)  The  defendant  corporation  operates  an  electric  street 
railway  in  the  town  of  East  Hartford  over  the  tracks  of  the 
Hartford  Street  Railway  Company,  and  in  the  operation  of  its 
cars  over  said  tracks  the  defendant  runs  its  cars  through  Burn- 
side  avenue,  Main  street,  and  Hartford  avenue  in  said  town.  (2) 
On  September  1,  1904,  the  plaintiff  took  passage  on  one  of  the 
cars  of  the  defendant  corporation  passing  over  the  track  of  said 
Hartford  Street  Railway  Company  to  "Church  Corner,"  so 
called,  in  said  town  of  East  Hartford.  (3)  While  the  plaintiff 
was  alighting  from  said  car  at  said  "Church  Comer,"  in  the  exer- 
cise of  due  care,  the  conductor  of  said  car  negligently  caused  the 
same  to  be  suddenly  and  violently  started,  and  by  reason  of  said 
n^igence  the  plaintiff  was  thrown  to  the  ground  and  injured. 

The  defendant  having  suffered  a  default,  and  asked  for  a  hear- 
ing in  damages,  stated  in  its  notice  as  to  hearing  in  damages  that 
upon  the  hearing  the  defendant  would  offer  evidence  to  disprove 
paragraphs  1  and  2,  and  would  offer  evidence  to  prove  (1)  that 
the  western  terminus  of  .the  defendant's  tramway  tracks  and  lo- 
cation was  at  the  comer  of  Church  street  and  Burnside  avenue 
in  East  Hartford,  and  that  the  defendant  did  not  operate  or  run 
any  cars  west  of  said  corner;  (2)  that  on  the  day  in  question  the 
defendant  delivered  one  of  its  cars  at  said  Church  street  corner 
to  the  Hartford  Street  Railway  Company,  and  that  said  car  was 
thereupon  operated  and  transported  by  said  railway  company  on 
the  tracks  of  said  railway  company,  and  under  the  sole  manage- 
ment of  said  railway  company,  between  said  Church  street  comer 
and  the  city  of  Hartford;  (3)  that  the  plaintiff,  after  said  car 
had  been  so  delivered,  became  a  passenger  of  said  Hartford 
Street  Railway  Company  on  said  car,  and  as  such  passenger  paid 
the  said  railway  company  her  fare  for  her  transportation  from 
said  Church  street  comer  to  said  "Church  Corner,"  so  called,  at 
which  place  the  acts  complained  of  occurred,  and  that  the  acts 
complained  of  were  not  the  acts  of  the  defendant,  its  servants  or 
agents.  The  trial  judge  found,  upon  all  the  evidence,  that  the 
defendant  had  disproved  the  allegation  of  the  complaint  which 
stated  that  the  defendant  operated  an  electric  street  railway  in 
the  town  of  East  Hartford,  over  the  tracks  of  the  Hartford  Street 
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Railway  Company,  and  run  its  cars  over  said  tracks,  and  further 
found  that  the  defendant  Had  proved  the  facts  which  in  its  notice 
as  to  hearing  in  damages  it  stated  it  would  offer  evidence  to 
prove,  and  found  that  while  the  plaintiff,  at  the  time  of  her  in- 
jury, was  on  a  car  belonging  to  the  defendant,  yet  that  car  was 
on  the  track  of  the  Hartford  Street  Railway  Company,  hauled 
by  its  power,  in  its  use,  and  under  its  control ;  that  the  conductor 
through  whose  negligence  the  plaintiff  claims  to  have  been  in- 
jured was  a  servant  of  the  street  railway  company,  and  the  plain- 
tiff paid  her  fare  to  this  conductor,  and  that  the  plaintiff  at  the 
time  of  her  injury  was  a  passenger  of  the  street  railway  com- 
pany, and  her  contract  was  with  that  company. 

The  plaintiff  requested  a  finding  for  appeal,  and  among  the 
facts  set  forth  in  that  finding  are  the  following:  The  western 
terminus  of  the  line  of  the  defendant  was  at  the  corner  of  Church 
street  and  Burnside  avenue  in  East  Hartford,  and  at  this  point 
the  defendant's  tracks  connected  with  the  tracks  of  the  Hart- 
ford Street  Railway  Company.  The  defendant  and  the  Hart- 
ford Street  Railway  Company  were  different  and  separate  cor- 
porations, respectively  operating  under  charters  granted  by  the 
state.  The  charter  of  the  defendant  gives  that  company  no  power 
to  construct  or  operate  a  street  railway  system  west  of  the  vil- 
lage of  Burnside  in  East  Hartford,  but  the  charter  did  authorize 
the  defendant  to  make  any  lawful  contract  with  any  connecting 
company  for  the  transportation  of  persons  received  from  or  de- 
livered to  such  connecting  company,  upon  such  terms  and  condi- 
tions as  might  be  mutually  agreed  upon  between  said  contracting 
parties.  Pursuant  to  such  authority  the  defendant  made  a  traffic 
contract  with  the  Hartford  Street  Railway  Company,  which  was 
in  force  at  the  time  of  the  plaintiff's  injury,  a  copy  of  which  con- 
tract is  made  a  part  of  the  finding.  The  material  provisions  (as 
affecting  the  relations  of  the  plaintiff  and  defendant)  of  that 
contract  are  these :  The  Hartford  Company  is  to  haul  scheduled 
cars  of  the  Tramway  Company  from  the  point  at  which  its  tracks 
connect  with  those  of  the  Hartford  Company  in  East  Hartford 
to  and  from  the  City  Hall  in  Hartford.  The  Tramway  Company 
cars  shall  be  under  the  control  of  Hartford  Company's  conductors 
while  on  Hartford  Company's  lines,  but  the  motormen  on  said 
cars  shall  be  in  the  service  and  pay  of  the  Tramway  Company. 
Neither  party  shall  be  liable  for  any  accident  or  damage  outside 
of  its  own  lines,  except  that  the  Tramway  Company  shall  be.  li- 
able to  the  Hartford  Company  for  all  damages  arising  from  the 
negligence  of  its  servants  and  for  the  unsafe  condition  of  its  cars 
and  appliances.  Cars  of  the  Tramway  Company  shall  be  de- 
livered in  complete  order  to  the  Hartford  Company,  and  they 
shall  be  kept  by  the  Tramway  Company  in  neat  and  clean  condi- 
tion. Three-fifths  of  all  fares  received  for  the  transTX)rtation  of 
passengers  upon  the  Hartford  Company's  lines  shall  belong  to 
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the  Hartford  Company ;  and  the  hauling  of  said  cai;s  by  the  Hart- 
ford Company  upon  their  lines,  and  two-fifths  of  all  fares  is  to 
be  and  be  deemed  full  compensation  for  the  use  of  the  Tramway 
Company's  cars  and  the  service  of  the  motormen  and  for  travel 
furnished  by  said  Tramway  Company.  Accounts  shall  l^e  ad- 
justed between  the  companies  within  the  first  week  of  each 
month,  and  payment  of  balances  made  within  10  days  thereafter. 

The  only  error  assigned  in  the  appeal  is  the  claim  that  these 
facts  of  themselves  and  as  a  matter  of  law  are  necessarily  incon- 
sistent with  the  conclusion  reached  by  the  court  upon  all  the  evi- 
dence ;  that  the  car  on  which  the  plaintiff  was  riding  when  she  re- 
ceived her  injuries  was  not  then  under  the  control  of  the  defend- 
ant; that  the  conductor  was  not  the  servant  of  the  defendant; 
that  the  plaintiff  was  not  a  passenger  of  the  defendant,  and  her 
contract  was  not  with  the  defendant;  and  that  the  plaintiff  was 
not  entitled  to  recover  substantial  damages. 

This  claim  is  without  solid  foundation.  There  is  no  occasion 
to  discuss  the  cases  which  have  considered  the  liabilities  assumed 
by  railroad  companies  in  an  agreement  in  the  nature  of  a  traffic 
contract  of  wider  scope  than  the  one  before  us,  or  the  liabilities 
involved  when  a  railroad  company  operates  its  own  trains  upon 
a  track  owned  and  also  used  by  another  company.  It  is  certain 
that  this  defendant,  by  loaning  its  car  and  the  service  of  the  mo- 
torman  to  the  Hartford  Company,  is  not  charged  with  liability 
for  injuries  to  the  passengers  of  the  latter,  caused  by  the  negli- 
gence of  that  company  or  of  its  servants,  because  the  compensa- 
tion of  such  loan  is  a  certain  sum  ascertained  through  the  nun]- 
ber  of  fares  collected  by  the  Hartford  Company  from  its  pas- 
sengers who  ride  in  that  car  while  used  by  it  in  the  operation  of 
its  own  line.  The  proposition  is  self-evident.  An  essential  ele- 
ment of  the  plaintiff's  cause  of  action  as  stated  in  the  complaint, 
was  disproved  when  the  evidence  satisfied  the  trial  judge  that 
the  defendant  did  not  operate  an  electric  street  railway  in  East 
Hartford,  over  the  tracks  of  the  Hartford  Street  Railway  Com- 
pany, and  did  not  run  its  cars  over  said  tracks  through  Burn- 
side  avenue.  Main  street  and  Hartford  avenue  in  said  town.  Hav- 
ing found  this  fact,  alleged  by  the  plaintiff  as  the  foundation  of 
her  cause  of  action,  to  be  disproved,  the  trial  judge  was  bound 
to  assess  nominal  damages. 

There  is  no  error  in  the  judgment  of  the  Superior  Court.  AH 
concur. 
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Swartwood's  Guardian  et  al.  v.  Louisville  &  N.  R.  Co.  et  al. 

(Court  of  Appeals  of  Kentucky,  June  12,  1908.) 
[Ill  S.  W.  Rep.  905.] 

Railroads — Injuries  to  Trespassers — Duty  as  to  Children  Jumping 
on  Cars.* — ^While  those  in  charge  of  trains,  if  they  know  of  the  actual 
presence  of  children  jumping  off  and  on  the  moving  cars,  are  required 
not  to  injure  them  if  with  the  means  at  their  command  they  can  ^void 
doing  so,  a  railroad  company  whose  lines  pass  through  cities  or  other 
populous  communities  is  not  required  to  maintain  a  lookout  there 
for  children  who  are  in  the  habit  of  jumping  on  and  off  the  cars  while 
in  motion. 

Same — Attracting  Children  to  Track8.t — A  railroad  company's  lia- 
bility for  an  injury  to  a  child  while  jumping  on  and  off  moving  trains 
was  not  affected  by  the  fact  that  the  company  had  placed  a  sand  pile 
in  an  adjacent  vacant  lot,  and  that  the  child  had  been  attracted  thereby 
to  the  vicinity  of  the  tracks,  since  the  sand  had  no  connection  with 
the  injury,  and  was  not  the  proximate  cause  of  it. 

Appeal  from  Circuit  Court,  Kenton  County. 
"To  be  officially  reported." 

Personal  injury  action  by  Willis  Swartwood's  guardian  and 
others  against  the  Louisville  &  Nashville  Railroad  Company  and 
others.  Judgment  of  dismissal  on  demurrer,  and  plaintiffs  ap- 
peal.   Affirmed. 

B,  F,  Graziana,  for  appellants. 

Benjamin  D,  Warfield,  S.  D.  Rouse,  John  Galvin,  and  Maurice 
Galvin,  for  appellees. 

O^Rear,  C.  J.  The  question  for  decision  in  this  case  is  whether 
railroad  companies  whose  lines  traverse  cities  and  towns,  or  other 
populous  communities,  must  maintain  a  lookout  for  children 
who  are  in  the  habit  of  jumping  on  and  off  the  cars  while  in  mo- 
tion, although  the  railroad  people  did  not  know  the  particular 
child  who  might  be  injured  by  such  practice  was  in  fact  upon  its 
cars,  and  to  provide  against  such  injuries. 

The  petition  in  this  case,  which  was  held  bad  on  demurrer, 
alleged  that  the  infant  plaintiff,  aged  eight  years,  was  attracted 

♦See  second  foot-note  appended  to  Monehan  v.  South  Covington, 
etc.,  Ry.  Co.  (Ky.),  12  R.  R.  R.  671,  35  Am.  &  Eng.  R.  Cas,,  N.  S., 
671;  fourth  foot-note  appended  to  Goldstein  v.  People's  Ry.  Co.  (Del. 
Sup'r  Ct.),  19  R.  R.  R.  529,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  529. 

tSee  foot-note  appended  to  Thompson  v.  Baltimore  &  O.  R.  Co, 
(Pa.),  26  R.  R.  R.  755,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  755;  first  foot- 
note appended  to  Louisville  Ry.  Co.  v.  Esselman  (Ky.),  20  R.  R.  R- 
627,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  627. 
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to  appellee's  trains  in  the  city  of  Covington  by  other  children 
jumping  on  and  off  the  cars  while  in  motion,  stealing  rides,  and 
that  the  defendants  were  aware  of  the  practices  of  such  children 
at  that  point;  that  a  watchman  of  the  appellees,  whose  duty  it 
was  to  lower  and  raise  a  nearby  gate  across  a  street  railroad  in- 
tersection, also  knew  of  the  practice  of  the  children,  but  on  the 
occasion  of  the  plaintiff's  injury  took  no  precaution  to  learn 
whether  he  was  on  the  train  or  not;  that  plaintiff,  following  the 
practice  of  the  other  children,  and  in  attempting  to  jump  on  one 
of  the  moving  cars,  slipped  and  fell  beneath  it,  thereby  having  a 
foot  cut  off.  It  is  not  charged  that  the  defendants  knew  that 
plaintiff  was  attempting  to  make  his  perilous  try  at  the  time  he 
did  it,  or  that  defendants  neglected  to  use  any  precaution  to  save 
him  from  injury  after  discovering  his  peril.  So  the  question 
comes  down  to  the  point  stated  in  the  beginning  of  this  opinion. 
It  is  a  fact  of  which  we  all  know  that  railroads  traverse  streets 
and  lots  in  our  cities  on  their  grade ;  that  there  is  little  or  no  pro- 
tection against  trespassing  upon  the  railroad  tracks;  that  chil- 
dren and  others  do  so  in  spite  of  the  well-known  dangers  of  the 
practice.  The  Legislature  has  not  taken  action  to  require  the  rail- 
road companies  or  the  cities  to  maintain  barriers  against  such 
trespassers.  The  habit  of  such  trespassing,  including,  perhaps, 
the  childish  tendency  and  practice  of  clambefing  onto  the  mov- 
ing cars  to  get  a  short  free  ride,  is  well  known  also  to  everybody, 
including,  of  course,  the  railroad  people.  If  the  operators  of  the 
train  know  of  the  actual  presence  of  such  trespassers,  for. such 
they  are,  they  are  required  by  the  humaneness  of  the  law  to  not 
injure  them  if  with  the  means  at  their  command  they  can  avoid 
doing  so.  Nor  will  the  inconvenience  and  annoyance  entailed  be 
counted.  The  courts  have  never  gone  further  than  that.  The 
Legislature  may,  but  it  has  not.  Any  other  rule,  particularly  th'c; 
one  contended  for  by  appellant,  would  require  practically  that 
such  railroads  should  police  all  their  lines  and  vehicles  in  such 
cities  and  towns  in  anticipation  of  the  dangers  to  thoughtless  and 
heedless  persons.  Because  of  their  inexperience  and  childish  in- 
stincts, infants  of  tender  years  are  not  always  held  to  the  same 
strict  accountability  as  adults  in  such  matter.  The  latter  are 
charged  with  their  own  negligence  in  willfully  going  into  such 
perilous  places  without  right  to  do  so ;  but,  even  if  they  were  not 
negligent,  as  for  example  if  they  were  insane,  the  rule  would  not 
be  different.  So  the  rule  is  not  based  entirely  upon  the  negligence 
or  even  wrong  of  the  so-called  trespasser.  Rather  the  reason  a 
recovery  is  denied  is  because  the  railroad  company  has  not  been 
legally  negligent  of  any  duty  it  owed  to  such  person.  Without 
legal  duty  there  cannot  be  actionable  negligence.  The  duty  is 
not  owing  because,  as  such  person  had  not  the  right  to  be  at  the 
place,  his  presence  need  not  be  expected,  and  need  not  therefore 
be  provided  against.    It  is  true  it  is  known  that  such  trespasses 
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are  probable;  but  they  are  sporadic.  The  railroads  are  required 
to  serve  the  public  by  running  their  trains  over  their  tracks. 
They  are  held  to  a  rather  strict  accountability  in  many  matters 
connected  therewith.  To  require  this  additional  duty  would  be 
to  put  railroad  operations  beneath  the  right  of  trespassers  upon 
the  railway  tracks.  It  would  be  hard,  if  not  impracticable,  to 
draw  a  line  between  willful  trespassers  and  those  of  other  de- 
grees, or  between  those  who  trespass  in  towns  and  those  who 
trespass  in  the  country.  Both  quarters  are  alike  subject  to  the 
practice,  though  with  varying  frequency.  Hence  no  distinction 
is  recognized  as  existing  with  respect  to  such. 

The  courts  have  gone  as  far  as  seems  allowable  within  the 
principle  of  the  common  law,  in  applying  the  doctrine  of  liability 
to  technical  trespassers ;  where,  for  example,  the  public  uses  a 
railroad  as  a  street  or  passway  for  such  time  and  with  such  fre- 
quency as  to  show  with  reasonable  certainty  that  they  are  present 
at  all  times,  the  railroad  company  by  its  acquiescence  seemingly 
assenting  to  and  inviting  such  use,  the  traveler  is  not  deemed  a 
trespasser,  or,  if  he  is,  the  company  is  charged  with  notice  of  the 
fact  of  his  presence.  It  miy  be  thought  harsh  and  arbitrar)'^  to 
draw  a  line  between  such  and  children  who  are  allowed  to  ha- 
bitually trespass  on  the  moving  cars.  But  the  line  must  of  neces- 
sity be  drawn  somewhere.  And,  where  the  gradation  becomes 
shadowy  and  indistinct,  it  may  appear  that  the  line  is  drawn  ar- 
bitrarily. But  it  is  not  so  in  this  instance.  A  very  practical  dif- 
ferentiation exists  logically.  The  public — which,  of  course, 
includes  everybody — may  obtain  an  easement  in  land  by  prescrip- 
tion. The  particular  land  thereby  is  dedicated  to  the  public  use. 
As  railroads  do  run  upon  streets  of  cities  it  is  not  inconsistent 
that  streets  may  be  opened  up  along  the  railroad  track.  If  the 
railroad,  in  fact,  so  dedicates  its  track  in  a  city  or  allows  it  to  be 
so  used  for  such  a  length  of  time  as  that  the  public  right  attaches 
as  if  there  had  been  such  dedication,  then  the  public  are  there  as 
a  matter  of  right ;  or,  at  least,  the  railroad,  because  of  its  acqui- 
escence and  seeming  invitation,  will  not  be  heard  to  deny  it.  Its 
duty  in  that  event  is  to  maintain  a  lookout  for  such  persons, 
knowing  they  are  probably  present;  and  to  take  precautions 
against  injuring  them.  But  this  rule  ot  presumptive  dedication 
does  not  apply  as  to  sparsely  settled  sections,  or  where  the  use  is 
comparatively  infrequent,  and  without  semblance  of  an  assertion 
of  a  public  right.  These  rules  obtain  without  any  respect  to  the 
ages  or  mental  conditions  of  those  using  such  ways.  Now  as  to 
the  cars,  there  is  no  such  thing  as  the  public's  acquiring  a  right 
to  use  them  by  prescription.  There  is  no  precedent  for  such  a 
claim,  and  no  principle  in  law  analogous  to  it.  All  who  venture 
unbidden  by  the  company  and  unknown  to  it  upon  its  trains  do  so 
at  their  own  peril,  as  they  can  have  no  right,  and  the  company 
therefore  owes  them  no  duty,  in  such  case.    This  rule  also  applies 
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from  the  very  necessity  of  the  matter,  without  respect  to  the  age 
or  condition  of  the  trespasser,  for  the  court  must  deal  with  the 
question  first  of  legal  duty,  not  compassionable  innocence. 

Counsel  for  appellant  cites  and  relies  upon  Louisville  &  Nash- 
ville Railroad  Company  v,  Popp,  96  Ky.  103,  27  S.  W.  992 ;  Bran- 
som's  AdmV  v.  Labrot,  81  Ky.  638,  50  Am.  Rep.  193,  and  a  line 
of  cases  known  as  the  "Turntable  Cases.*'  In  L.  &  N.  R.  R.  Co. 
I'.  Popp,  supra,  the  injured  child  was  known  to  be  an  the  car  by 
the  trainmen  when  they  bumped  other  cars  against  it  so  violently 
and  negligently  as  to  throw  the  plaintiff  off  and  hurt  him.  The 
principle  on  which  the  recovery  was  allowed  in  that  case  is  one 
firmly  fixed,  namely,  the  known  presence  of  a  trespasser  imposes 
the  duty  on  the  trainmen  to  use  care  not  to  injure  him.  They 
have  the  right  to  eject  him  because  he  is  a  trespasser,  but  not  to 
kill  or  maim  him.  Bransom  v.  Labrot,  supra,  rests  on  the  same 
principle  as  the  turntable  cases,  nsimely,  the  negligent  leaving 
upon  one's  lands  unguarded  dangerous  contrivances  attractive  to 
children,  whereby  they  are  lured  onto  the  real  property  of  the 
negligent  owner  and  sustain  injury.  But  that  principle  has  not  a 
place  here.  The  cars  were  not  left  in  unguarded  lots,  but  were 
being  used  in  the  only  way  the  conditions  permitted  them  to  be 
used  at  the  time  and  place. 

So  far  we  have  discussed  this  case  omitting  to  mention  another 
allegation  of  the  petition  which  appellant  seems  to  place  some 
stress  upon  as  supporting  a  right  to  riecover  in  this  action ;  that  is, 
it  is  alleged  that  on  an  open  lot  owned  by  defendants  adjacent  to 
their  track  where  the  injury  oqcurred  defendants  had  placed  a 
pile  of  sand  and  left  it  unguarded,  which  was  attractive  to  chil- 
dren, and  did  attract  them  and  the  plaintiff  to  that  point  to  play ; 
that  whilst  they  were  there  the  train  came  along,  when  plaintiff 
left  the  sand  pile,  and  attempted  to  board  the  cars.  The  allegation 
as  to  the  sand  is  wholly  redundant.  The  sand  had  no  connection 
wth  the  injury,  and  was  not  a  proximate  cause  of  it.  If  the 
plaintiff  had  been  injured  by  the  sand,  or  by  rolling  or  slipping 
from  it  under  the  train,  and  thereby  got  hurt,  a  different  question 
would  be  presented.    But  such  was  not  the  fact. 

We  are  of  the  opinion  that  the  ruling  on  the  demurrer  was 
without  error ;  and  the  judgment  must  be  affirmed. 
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KyLES  v.   SoUTHliRN  Ry.  Co. 
(Supreme  Court  of  I^rth  Carolina,  April  22,  1908.) 

[61  S.  E.  Rep.  278.] 

Dead  Bodies — Mutilation  of  Body — Evidence — Sufficiency.— Evi- 
dence held  insufficient  to  show  that  railway  employees  willfully, 
wantonly,  and  brutally  mutilated  the  body  of  ^ne  killed  by  a  train. 

Same — Duty  Toward  Body.* — A  railway  company,  finding  a  muti- 
lated body  on  its  track,  owes  the  duty  to  decedent's  widow  to  gather 
the  fragments  and  decently  protect  and  prepare  them  for  burial,  and, 
if  a  section  master  negligently  permitted  remains  to  be  exposed  on 
a  track  and  failed  to  properly  care  for  them,  the  company  is  liable  to 
decedent's  widow  for  actual  physical  and  mental  suffering  sustained 
by  her  through  knowledge  thereof,  though  the  section  master  acted  in 
good  faith,  believing  he  was  bound  to  await  the  arrival  of  the  coroner 
before  disturbing  the  remains. 

Same — ^Wanton  Negligence — Sufficiency  of  Evidence. — Evidence 
held  insufficient  to  show  that  a  railway  section  master  refused  to  re- 
move human  remains  from  a  track  through  a  willful,  wanton,  or  ma- 
licious motive. 

Same — Evidence — Admissibility. — In  an  action  against  a  railway 
company  for  failing  to  gather  decedents  remains  found  on  its  track, 
declarations  of  the  section  master  manifesting  some  impatience  at 
the  prospect  of  spending  the  night  guarding  the  remains  while  waiting 
for  the  coroner  were  properly  excluded. 

Appeal  from  Superior  Court,  Iredell  County;  Justice,  Judge. 

Action  by  Hattie  G.  Kyles  against  the  Southern  Railway  Com- 
pany. From  a  judgment  of  nonsuit,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Annfield  &  Turner  and  H.  P.  Grier,  for  appellant. 
L.  C.  Caldzvell,  for  appellee. 

Clark,  C.  J.  This  action  is  brought  by  the  widow  of  an  em- 
ployee of  the  Southern  Railroad  Company.  It  is  brought  against 
that  corporation,  and  not  against  any  of  its  employees.    The  com- 

*For  the  authorities  in  this  series  on  the  subject  of  the  right  to  re- 
cover for  physical  and  mental  suffering,  see  second  foot-note  ap- 
pended to  Sappington  v.  Atlanta  &  W.  R.  R.  Co.  (Ga.),  22  R.  R.  R. 
846,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  846;  foot-note  appended  to  Mc- 
Dermott  v.  Severe  (U.  S.),  21  R.  R.  R.  628,  44  Am.  &  Eng.  R.  Cas.. 
N.  S.,  628;  foot-note  appended  to  St.  Louis,  etc.,  Ry.  Co.  z\  Taylor 
(Ark.),  27  R.  R.  R.  738,  50  Am.  .&  Eng.  R.  Cas.,  N.  S.,  738;  second 
foot-note  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Leamons  (Ark.), 
27  R.  R.  R.  744,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  744;  first  foot-note  ap- 
pended to  Missouri,  etc.,  Ry.  Co.  v.  Welch  (Tex.),  26  R.  R.  R.  700,  48 
Am.  &  Eng.  R.  Cas.,  N.  S.,  700. 
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plaint  alleges:    (1)  The  careless  and  negligent  mutilation  of  the 
dead  body  of  her  husband  by  continuously  running  its  train  back 
and  forth  over  it  for  nearly  24  hours  after  the  killing ;  the  body 
all  this  time  lying  exposed  on  the  track  between  the  rails.     (2) 
The  willful,  wanton,  and  reckless  mutilation  of  the  dead  body 
of  plaintiff's  husband  by  above  recited  conduct.     (3)     For  neg- 
ligent failure  to  gather  up  his  remains  for  burial,  in  that  a  portion 
of  his  remains  were  not  sent  home,  but  lay  alongside  of  the  track 
for  four  days  till  gathered  up  by  relatives  who  carried  them 
home,  reopened  the  grave,  and  buried  these  remains  with  those 
which  had  been  sent  by  the  defendant  company.     There  is  no 
allegation  of  wrongful  death  or  negligent  killing,  in  which  case 
the  cause  of  action  is  created  by  the  statute,  and  is  vested  in  the 
personal  representative.   Revisal  1905,  §  59;  Killian  v.  Railroad, 
128  N.  C.  261,  38  S.  E.  873..    As  the  court  below  granted  a 
nonsuit,  if  there  is  any  evidence  of  either  of  the  matters  alleged, 
whether  of  willful  and  wanton  or  merely  negligent  misconduct, 
the  nonsuit  must  be  set  aside,  as  they  are  not  separate  causes  of 
action,  and  it  is  not  necessary  to  discuss  the  testimony  farther 
than  to  ascertain  if  there  is  evidence  of  the  cause  of  action  to 
submit  the  case  to  the  jury.    Matters  in  defense  or  in  exculpation 
have  no  place  here,  but  should  be  heard  on  the  new  trial    below. 
Was  there  any  evidence  of  mutilation  of  the  dead  body  of 
the  deceased,  except  that  incident  to  the  killing?    If  so,  his  honor 
erred  in  not  submitting  the  case  to  the  jury.    In  considering  this 
question,  the  courts  will  accept  the  evidence  in  the  most  favorable 
light  to  the  plaintiff,  and,  if  there  is  any  evidence  or  if  different 
minds  can  draw  different  conclusions,  it  is  the  duty  of  the  trial 
judge  to  submit  the  case  to  the  jury.     House  v.  Railroad,  131 
X.  C.  103,  42  S.  E.  553;  White  v.  Railroad,  121  N.  C.  484,  27 
S.  E.  1002;  Wittkowsky  v,  Wasson,  71  N.  C.  454;  Moore  v. 
Railroad,  128  N.  C.  455,  39  S.  E.  57.    The  body  was  found  on 
the  defendant's  track — head,  pool  of  blood,  hair,  eyeballs,  etc., 
near  the  four-mile  post  from  Salisbury ;  arms  and  legs  75  yards 
farther  in  direction  of  Salisbury ;  and  the  body  250  or  275  yards 
from  head  in  the  same  direction ;  hair,  blood,  and  parts  of  body 
along  track,  inside  and  outside  of  the  rails,  for  some  distance, 
and  evidence  that  body  was  dragged  and  knocked  from  one  side 
of  the  track  to  the  other ;  hair  on  angle  bars,  or  nuts  where  the 
rails  are  joined.     The  body  was  stripped  of  its  head,  legs,  and 
arms,  and  all  clothing.   Overcoat  found  near  the  place,  torn  and 
cut.    A  piece  of  it  was  found  one  mile  east  of  the  body,  and  a 
pocket  west  of  Statesville,  27  miles  therefrom — in  a  different  di- 
rection.   The  drawers  were  picked  up  on  the  track  one- fourth  of 
a  mile  west   from  body.     Between  9  o'clock  on  the  evening  of 
the  19th  and  6  o'clock  on  the  afternoon  of  the  20th  the  body 
and  its  fragments  lay  strewn  up  and  down  the  track  between  the 
rails,  and  were  run  over  by  every  passing  train.    During  this  time 
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fifteen  or  more  trains  passed  over  the  defendant's  track,  six  or 
more  during  the  night,  and  six  or  more  during  the  day;,  after 
the  defendant's  agents  discovered  the  body,  and  one  train  was 
seen  to  strike  the  body  as  it  lay  upon  the  track.  The  watch  that 
the  deceased  wore  was  mashed,  and  the  hands  pointed  to  Tyi 
minutes  to  9  o'clock.  Train  No.  12  passed  the  four-mile  post 
going  towards  Salisbury  and  the  scene  of  the  killing  about  this 
time,  with  a  full  headlight.  The  track  was  straight  for  one  mile 
each  way,  and  no  object  was  discovered  upon  the  track,  as  the 
engineer  swore.  Train  No.  35,  from  Salisbury,  passed  No.  12 
near  that  city,  and  passed  the  four-mile  post  a  few  minutes  there- 
after. This  last  train  evidently  struck  the  deceased  first.  That 
the  body  was  further  mutilated  is  shown  by  the  fact  that  the 
headless  body  was  250  or  more  yards  east  of  the  four-mile  post: 
the  drawers  were  found  1%  miles  west;  a  part  of  the  overcoat 
a  mile  east;  pocket  of  overcoat  27  miles  west;  arms  75  yards 
east,  and  on  north  side  of  track;  legs  still  further  east  and  on 
the  south  side  of  track;  head  near  the  four-mile  post,  and  hair 
all  along  down  the  track  on  angle  bars;  trunk  all  rolled  up  in 
cinders  and  dirt,  and  mangled  and  mutilated  beyond  recognition. 
A  dozen  or  more  trains  passed  over  the  body,  as  already  stated, 
and  one  was  seen  to  strike  it.  This  evidence  of  all  these  things 
can  hardly  be  reconciled  with  the  theory  that  only  one  train 
struck  the  deceased.  The  evidence  indicates,  rather,  that  the 
body  was  stricken  after  death  by  diflPerent  trains  going  east  and 
west,  and  that  it,  and  parts  thereof,  were  thrown  hither  and 
thither,  backwards,  and  forwards,  by  the  passing  trains,  going 
in  opposite  directions.  This  was  an  infringement  upon  the  legal 
right  of  the  plaintiflP  to  have  the  body  for  burial  in  the  condition 
in  which  it  was  when  life  became  extinct.  To  hold  othen^'ise 
would  be  a  violation  of  **rights  and  duties  recognized  by  the  laws 
and  usages  of  society,  as  growing  out  of  the  natural  relations  of 
human  beings  to  each  other,  and  the  divine  and  human  laws 
which  bind  society  together."  Thayer,  Judge.  All  the  employees 
of  the  defendant  who  participated  in  the  mutilation  of  the  body 
were  retained  in  the  defendant's  employment.  This  was  a  rati- 
fication, and  it  cannot  be  heard  to  say  that  the  act  was  unau- 
thorized.   12  A.  &  E.  (2d  Ed.)  36  et  seq. 

The  nonsuit,  however,  it  seems  was  granted,  not  on  the  ground 
of  lack  of  evidence  to  support  the  allegations  of  fact  in  the  com- 
plaint, but  on  the  ground  that  they  did  not  constitute  a  cause  oi 
action.  As  this  is  the  first  time  that  such  cause  of  action  has 
been  presented  in  the  history  of  this  court,  it  is  proper  to  review 
somewhat  the  authorities  elsewhere  which  sustain  the  proposi- 
tions that  mutilation  of  a  dead  body  entitled  the  surviving  hus- 
band or  wife  (and,  if  none,  the  next  of  kin)  to  recover  com- 
pensatory damages  for  the  mental  anguish  caused  thereby,  and. 
in  addition,  punitory  damages  if  such  conduct  was  willful  and 
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^'anton,  or  in  recklessness  of  the  rights  of  others.  The  right  to 
the  possession  of  a  dead  body  for  the  purpose  of  preservation 
and  burial  belongs,  in  the  absence  of  any  testamentary  disposi- 
tion, to  the  surviving  husband,  or  wife,  or  next  of  kin,  and,  when 
the  widow  was  living  with  her  husband  at  the  time  of  his  death, 
her  right  to  the  possession  of  the  husband's  body  for  such  pur- 
pose is  paramount  to  the  next  of  kin.  Larson  v.  Chase,  47  Minn. 
307,  50  N.  W.  238,  14  L.  R.  A.  85,  28  Am.  St.  Rep.  370.  A 
widow  has  a  right  of  action  for  the  unlawful  mutilation  of  the 
remains  of  her  deceased  husband.  Larson  z*.  Chase,  47  Minn. 
307,  50  N.  W.  238,  14  L.  R.  A.  85,  28  Am.  St.  Rep.  370;  Foley 
T'.  Phelps  (Sup.)  37  N.  Y.  Supp.  471.  While  a  dead  body  is  not 
property  in  the  strict  sense  of  the  common  law,  yet  the  right  to 
bury  a  corpse  and  preserve  its  remains  is  a  legal  right,  which  the 
courts  will  recognize  and  protect,  and  any  violation  of  it  will  give 
rise  to  an  action  for  damages.  8  A.  &  E.  (2d  Ed.)  834,  and 
cases  cited;  13  Cyc.  280,  and  cases  cited.  While  the  common 
law  does  not  recognize  dead  bodies  as  property,  the  courts  of 
America  and  other  Christian  and  civilized  countries  held  that 
they  are  quasi  property,  and  that  any  mutilation  thereof  is  action- 
able. Larson  z\  Chase,  supra.  This  is  not  an  action  for  the 
negl^nt  killing  of  the  deceased,  but  an  action  by  the  widow 
^8  A.  &  E.  [2d  Ed.]  838,  and  cases  cited)  for  the  willful,  un- 
lawful, wanton,  and  negligent  mutilation  of  his  dead  body.  She 
was  entitled  to  his  remains  in  the  condition  found  when  life  be- 
came extinct;  and  for  any  mutilation  incident  to  the  killing  the 
defendant  would  not  be  liable,  but  is  liable,  in  law,  for  any  fur- 
ther mutilation  thereof  after  death,  if  done  either  willfully,  reck- 
lessly, wantonly,  unlawfully,  or  negligently.  Lawson  z\  Chase, 
supra\  Foley  v,  Phelps,  supra \  Railroad  v,  Wilson,  123  Ga.  62, 
51  S.  E.  24;  Lindh  v.  Railroad,  98  Minn.  408,  109  N.  W.  823, 
7  L  R.  A.  (N.  S.)  1018.  Where  the  rights  of  one  legally  en- 
titled to  the  custody  of  a  dead  body  are  violated  by  mutilation  of 
the  body  or  otherwise,  the  party  injured  may  in  an  action  for 
damages  recover  for  the  mental  suffering  caused  by  the  injury. 
Perley  Mortuary  Law,  20;  Reniham  v.  Wright,  125  Ind.  536,  25 
X.  E.  822,  9  L.  R.  A.  514,  21  Am.  St.  Rep.  249;  Larson  z\  Chase, 
SMpra:  Hale  v,  Bonner,  82  Tex.  33,  17  S.  W.  605,  14  L.  R.  A. 
336,  27  Am.  St.  Rep.  850.  In  Larson  v.  Chase,  47  Minn.  311,  50 
X.  W.  239,  14  L.  R.  A.  85,  28  Am.  St.  Rep.  370,  it  is  said,  discuss- 
ing the  cause  of  action :  "Where  the  wrongful  act  constitutes  an 
infringement  of  a  legal  right,  mental  suffering  may  be  recovered 
for,  if  it  is  the  direct,  proximate,  and  natural  result  of  the  wrong- 
ful act.  It  was  early  settled  that  substantial  damages  might  be 
recovered  in  a  class  of  torts  where  the  only  injury  suffered  is 
mental — as,  for  example,  an  assault  without  physical  contact. 
^0,  too,  in  actions  for  false  imprisonment,  where  the  plaintiff 
^vas  not  touched  by  the  defendant,  substantial  damages  have  been 
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recovered,  though  physically  the  plaintiff  did  not  suffer  any  actual 
detriment.  In  an  action  for  seduction,  substantial  damages  are 
allowed  for  mental  sufferings,  although  there  be  no  proof  of  ac- 
tual pecuniary  damages  other  than  the  nominal  damages  which 
the  law  presumes.  The  same  is  true  in  actions  for  breach  of 
promise  of  marriage.  Wherever  the  act  complained  of  consti- 
tutes a  violation  of  some  legal  right  of  the  plaintiff,  which  al- 
ways, in  contemplation  of  law,  causes  injury,  he  is  entitled  to  re- 
cover all  damages  which  are  the  proximate  and  natural 
consequence  of  the  wrongful  act.  That  mental  suffering 
and  injury  to  the  feelings  would  be  the  ordinary  an  J 
proximate  result  of  knowledge  that  the  remains  of  a  deceased 
husband  had  been  mutilated  is  too  plain  to  admit  of  argument/' 
This  case  cites  Meagher  v,  Driscoll,  99  Mass.  281,  96  Am.  Dec. 
759,  where  a  father  recovered  damages  for  mental  anguish  in 
digging  up  and  removing  the  body  of  his  child.  Chase  v.  Larson, 
supra,  is  quoted  and  followed  by  many  cases,  among  them  Foley 
V.  Phelps  (Sup.)  37  N.  Y.  Supp.  471.  "Where  the  injury  in- 
flicted upon  the  plaintiffs  was  an  unlawful  and  unwarranted  in- 
terference with  the  right  of  decent  burial,  and  such  conduct  was 
wanton  or  malicious,  or  the  result  of  gross  negligence,  or  reck- 
less disregard  of  the  rights  of  others,  exemplary  damages  may  be 
awarded."  Wright  v,  Hollywood,  112  Ga.  884,  38  S.  E.  94,  52  L. 
R.  a.  621.  This  whole  subject  is  fully  reviewed  with  full  cita- 
ilon  of  authorities  sustaining  the  right  of  action  for  compensatory 
damages  for  reckless  indifference  to  the  rights  of  others  by  Judge 
Dodge  in  the  late  case  of  Koerber  v.  Patek  (1905)  123  Wis. 
462-467,  102  N.  W.  40,  68  L.  R.  A.  956.  In  Lombard  v.  Len- 
nox, 155  Mass.  70,  28  N.  E.  1125,  31  Am.  St.  Rep.  528,  it  is 
said :  "If  the  ordinary  and  natural  consequence  of  the  tort  is  ta 
cause  an  injury  to  the  feelings  of  the  plaintiff,  and  if  the  acts  are 
done  willfully  or  with  gross  carelessness  of  the  rights  of  the 
plaintiff,  damages  may  be  recovered  for  mental  sufferings."  To 
same  purport,  1  Sedg.  Dam.  (8th  Ed.)  §§  43-47;  1  Suth.  Dam. 
§  95  et  seq. 

The  defendant  also  owed  the  plaintiff  the  duty  to  gather 
the  body,  and  its  fragments,  and  prepare  the  same  for  burial,  and 
a  negligent  failure  to  do  so  was  an  infringement  upon  her  legal 
rights,  and  therefore  actionable.  Commonwealth  z\  Susquehanna 
Coal  Co.,  5  Kulp,  195  (Pa.  case,  1889) ;  Scott  z/.' Riley,  40  Leg. 
Int.  382  (Pa.  case).  Parts  of  the  body  were  left  along  the  track 
and  gathered  up  by  the  father  on  the  Monday  following:.  Re- 
spect for  the  dead  is  an  instinct  that  none  may  violate.  The  de- 
mocracy of  death  is  superior  to  the  edicts  of  kings.  Rizpah  became 
forever  famous  among  her  kind  when  she  defied  the  king  of 
Israel  who  would  treat  the  bodies  of  her  dead  with  contempt, 
and  Sophocles  has  immortalized  Antigone,  who  vindicated  the  like 
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sentiment  of  human  nature  as  a  higher  law  than  that  of  her  sov- 
ereign. It  is  no  answer  to  such  negligence  or  indifference  to  say 
that  the- defendant  did  not  remove  the  body  from  the  track  be- 
cause waiting  for  the  coroner.  Humanity  and  decency  required 
that  the  body  and  its  scattered  members  should  be  reverently 
picked  up,  and  laid  off  the  track  in  some  nearby  spot  sheltered  by 
a  covering  from  the  sum  and  flies  and  dust,  and  irreverent  eyes, 
and  protected  from  the  dogs  by  some  better  agency  than,  accord- 
ing to  the  testimony,  the  volunteer  aid  of  small  boys  attracted 
thither  by  curiosity,  but  who  showed  more  respect  for  humanity 
than  those  who  represented  this  defendant.  On  this  condition 
of  affairs  being  reported  to  the  proper  official,  he  should  havri 
seen  that  such  steps  were  promptly  taken  as  were  required  by  de- 
cency, and  the  respect  shown  in  all  civilized  communities  to  the 
dead.  It  could  in  no  wise  aid  the  investigation  of  the  coroner  to 
expose  the  headless  body  on  the  track  beneath  the  passing  trains, 
becoming  begrimed  with  cinders  and  dust  beyond  recognition,  nor 
was  there  excuse  for  leaving  the  other  portions  of  the  body  un- 
collected and  scattered  up  and  down  the  track,  and  for  days  even 
after  a  part  of  the  body  was  sent  home.  Besides  there  was  neg- 
ligence in  keeping  the  body  for  11  hours  waiting  for  a  coroner 
when  Salisbury  was  only  four  miles  distant.  The  president  of 
the  defendant  company  was  unfortunately  killed  oil  its  track  not 
long  since.  Was  his  body  thus  kept  on  the  track,  to  be  run  over 
by  passing  trains  all  day  long,  waiting  for  the  coroner  ? 

The  above  facts,  if  sustained  on  the  trial,  will  entitle  the  plain- 
tiff to  recover  damages  for  mental  anguish  for  such  indignities 
to  the  body  of  her  husband,  and  punitive  damages,  also,  if  the 
jury  find  that  such  conduct  was  willful  and  wanton,  or  in  reckless 
indifference  to  the  rights  and  feelings  of  the  plaintiff  and  to  their 
own  duties.     The  jury  should,  however,  be  cautioned  (as  in  ac- 
tions for  delay  in  delivery  of  telegrams  concerning  sickness  and 
death)  to  carefully  dissociate  this  from  the  plaintiff's  grief  at 
learning  of  the  death  of  her  husband,  for  this  action  does  not 
concern  that  phase  of  the  case.  Nor  is  the  plaintiff  entitled  to 
recover  anything  for  grief  at  seeing  the  condition  of  the  body  in 
the  coffin.    She  knew,  or  her  friends  should  have  told  her,  of  the 
condition  of  the  remains,  and  she  herself  is  to  blame  that  she 
chose  to  look  in  upon  them.    It  may  have  been  a  natural  impulse, 
but  the  defendant  is  not  responsible  for  the  mental  anguish  re- 
sulting therefrom.     The  deceased  may  have  moved  in  the  hum- 
bler walks  of  life;  but  to  the  plaintiff  he  was  husband  and  the 
father  of  her  children.    It  was  her  right,  old  as  time,  as  broad  as 
humanity,  and  as  deep  as  the  heart  of  man,  that  his  mortal  re- 
mains should  be  treated  with  due  respect.    So  far  as  the  defend- 
ant through  its  agents  recklessly  willfully,  or  negligently  failed 
to  do  this,  it  has  violated  her  rights  under  the  law.    What  dam- 
ages will  compensate  her  for  the  mental  anguish  the  defendant's 


342         Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S 

Union  Pac.  R.  Co.  v.  EaUminger 

conduct  has  caused  her  and  what  would  be  proper  punitory  dam- 
ages for  the  recklessness,  negligence,  or  indifference  of  its  agents 
(if  proven)  is  a  matter  for  a  jury  of  her  countrymen 4o  deter- 
^mine,  subject  to  the  supervision  of  a  just  judge,  that  an  excessive 
sum  be  not  assessed.  The  nonsuit  is  set  aside,  and  a  new  trial 
ordered. 
Error. 


Union  Pac.  R.  Co.  v.  Entsminger. 

(Supreme  Court  of  Kansas,  Dec.  7,  1907.) 
[92  Pac.  Rep.   1095.] 

Railroads — Injuries  to  Animals — Negligence.* — The  failure  of  a  per- 
son about  to  drive  cattle  upon  a  railroad  crossing  to  make  vigilant 
use  of  his  senses,  so  far  as  there  is  opportunity,  when  by  taking  such 
precautions  the  injury  might  have  been  avoided,  will  bar  a  recovery^ 
notwithstanding  the  negligence  of  the  railway  company  in  failing  to 
give  signals. 

Same.f — The  fact  that  the  train  doing  the  injury  was  late  does  not 
excuse  a  person  familiar  with  the  place  and  sensible  of  the  danger 
from  observing  the  usual  precautions. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Country;  A.  W.  Dana, 
Judge. 

Action  by  A.  L.  Entsminger  against  the  Union  Pacific  Railroad 
Company.  Judgment  for  plaintiff.  Defendant  brings  error. 
Reversed,  and  judgment  rendered  for  defendant. 

This  was  an  action  to  recover  damages  for  the  killing  of  four 
head  of  cattle  at  a  highway  crossing  by  the  defendant  company. 
The  jury  returned  special  findings,  from  which  it  appears  that  no 
whistle  was  blown  within  80  rods  of  the  crossing ;  that,  when  the 
plaintiff  heard  the  train,  it  was  within  65  rods  of  the  crossing  anH 
running  at  the  rate  of  30  miles  per  hour ;  that  if  the  whistle  had 
been  sounded  for  the  crossing,  and  the  trtiin  had  been  running  ai 

♦For  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  contributory  negligence  and  failure  to  give  crossing  signals, 
see  foot-notes  appended  to  Martin  v.  Southern  Pac.  Co.  (Cal),  25 
R.  R.  R.  722,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  722;  Southern  Ry.  Co.  v. 
Jones  (Va.),  25  R.  R.  R.  728,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  728;  An- 
napolis, etc.,  Ry.  Co.  v.  State  (Md.),  25  R.  R.  R.  733,  48  Am.  &  Eng. 
R.  Cas.,  N.  S.,  733;  foot-notes  appended  to  Hamblin  v.  New  York, 
etc.,  R.  Co.  (Mass.),  25  R.  R.  R.  265,  48  Am.  &  Eng.  R.  Cas.,  N.  S.. 
265;  Byrnes  v.  New  York,  etc.,  R.  Co.,  23  R.  R.  R.  317,  46  Am. 
&  Eng.  R.  Cas.,  N.  S.,  317. 

tSee  foot-notes  appended  to  Hatcher  v.  McDermott  (Md.),  20  R.  R. 
R.  533,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  533. 


Vol  29  R  R  R— Voi.  52  Am  &  Eng  R  Cas  N  S         34S 

Union  Pac  R.  Co.  v.  Entsminsrcr 

"a  reasonably  safe  speed  for  that  place,"  the  plaintiff  could  have 
saved  his  cattle ;  also,  that  if  the  plaintiff  had  looked  west  at  any 
time,  while  within  400  feet  of  the  crossing,  he  could  have  seen 
the  train  if  it  had  been  within  half  a  mile.  The  plaintiff  alleged 
negligence  iji  failing  to  sound  the  whistle,  or  to  give  other  timely 
warning,  and  in  approaching  the  crossing  at  a  dangerous  rate  of 
speed.  The  court,  however,  instructed  the  jury  that  there  was  no 
evidence  of  any  negligence  so  far  as  the  speed  of  the  train  was 
concerned.  The  plaintiff  recovered  judgment,  and  the  company 
brings  the  case  here. 

The  facts  are  subsequently  as  follows:  A.  L.  Entsminger. is  a 
stock  raiser,  living  near  Silver  Lake,  Shawnee  county,  Kan.  Dur- 
ing the  winter  of  1903,  he  was  accustomed  to  drive  his  cattle, 
numbering  about  50  head,  to  a  stalkfield  about  one-half  mile  dis- 
tant, in  the  morning,  and  back  in  the  evening.  The  road  neces- 
i:ary  to  be  taken  crosses  the  railroad  track  twice,  and  parallels  it, 
at  a  distance  of  about  50  feet  from  it,  for  one-half  mile  between 
the  two  crossings.  On  the  evening  of  February  13,  1903,  he  was 
letuming  as  usual  with  his  herd.  He  was  following  in  a  buggy, 
and  with  him  were  a  young  man  16  years  old  and  his  grandson, 
4  years  old.  They  had  passed  the  first  crossing,  and  were  on  the 
road  parallel  to  the  railroad  track.  When  about  1,000  feet  from 
the  second  crossing,  where  the  accident  occurred,  Entsminger 
looked  back,  but  saw  no  train.  He  again  looked  back  when  about 
600  feet  from  the  crossing,  and,  when  about  400  feet  from  the 
crossing,  according  to  his  custom,  he  bunched  the  herd  of  cattle 
preparator>'  to  crossing  the  track.  The  plaintiff  then  looked  for 
trains,  and,  seeing  none,  started  to  drive  his  herd  toward  the 
crossing.  When  he  was  about  100  feet  from  the  crossing,  and 
the  foremost  cattle  were  just  passing  upon  the  crossing,  he  heard 
a  rumbling  noise,  and  saw  a  train  approaching.  He  then  tried  to 
prevent  the  herd  from  crossing,  but  the  train  struck  four  of  them. 
There  is  no  evidence  tending  to  show  that  Entsminger  looked  for 
a  train  at  any  time  after  he  was  within  400  feet  from  the  cross- 
ing until  he  heard  the  rumbling  sound.  In  fact,  upon  cross-ex- 
amination, he  testified  as  follows:  "Q.  Then  you  turned  around 
and  followed  the  cattle  down,  and  the  next  thing  you  did,  without 
looking  again,  was  you  heard  the  train,  is  that  right?  A.  Yes^ 
sir.  Q.  From  this  point,  when  you  were  400  feet  from  the  track, 
you  did  not  look  until  you  heard  the  train  until  you  saw  it  com- 
ing? A.  Yes,  sir."  The  jury  found,  among  other  facts,  the  fol- 
lowing: **Q.  Could  not  the  plaintiff,  if  he  had  looked  west  at  any 
time  when  he  was  within  AOO  feet  of  the  crossing,  have  seen  the 
train  if  it  had  been  within  one-half  mile?  A.  Yes.  Q.  Would 
not  the  plaintiff,  if  he  had  looked  west  at  any  time  when  within 
400  feet  of  the  crossing,  have  had  a  clear  view  of  the  track  for 
one-half  or  more  ?    A.  Yes." 
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Loomis,  Blair  &  Scandrett,  for  plaintiff  in  error. 
Geo.  Overmeyer,  for  defendant  in  error. 

Benson,  J.  (after  stating  the  facts  as  above).    The  negligence 
of  the  defendant  company  in  failing  to  sound  the  whistle  in  ap- 
proaching the  crossing  was  found  by  the  jury.    The  only  matter 
that  we  deem  it  necessary  to  comment  upon  is  the  alleged  con- 
tributory negligence  of  the  plaintiff  in  failing  to  look  for  an  ap- 
proaching train.     After  he  left  his  field,  and  while  driving  his 
herd  east  along  the  road  parallel  to  the  track,  he  stopped  an<l 
looked  and  listened  several  times ;  and,  when  he  reached  the  point 
400  feet  we§t  of  the  crossing,  he  diligently  looked  along  the  track. 
From  that  point  to  the  crossing  his  view  to  the  west  was  unob- 
structed for  a  half  mile.    He  was  assisted  by  a  suitable  person  in 
managing  and  driving  his  cattle,  and  was  having  no  difficulty  with 
them,  and  there  was  nothing  to  prevent  his  looking  for  a  train. 
But  he  did  not  look  after  leaving  that  point  until  his  attention 
was  drawn  to  the  coming  train  by  its  rumbling,  when  he  was  100 
feet  from  the  crossing,  and  the  head  of  his  herd  was  just  going 
upon  the  track.    He  then  made  all  possible  effort  to  save  his  cat- 
tle, but  he  could  not,  for  want  of  time.    In  these  circumstances, 
the  rule  announced  in  U.  P.  Ry.  Co.  v,  Adams,  33  Kan.  427,  ^ 
Pac.  529,  applies.    The  plaintiff  ought  to  have  looked  and  listened 
within  the  400  feet,  before  driving  his  cattle  upon  the  track, 
which  itself  was  a  warning  of  danger.    He  was  familiar  with  the 
place,  and  knew  the  peril,  but  still  neglected  to  take  the  ordinary 
precautions  after  stopping  at  the  point  mentioned.     In  Railroad 
Co.  z\  Holland,  60  Kan.  209,  56  Pac.  6,  it  was  held :    "A  person 
familiar  with  a  railroad  crossing,  where  she  was  injured,  and 
who  knew  a  train  was  due,  looked  for  a  train  when  she  was  on  a 
road  111  feet  away  from  the  crossing,  and  afterwards  drove  the 
distance  named  on  a  road  parallel  with  the  track  and  upon  the 
crossing  without  looking  for  a  train,  when,  if  she  had  looked  at 
any  point  within  100  feet  of  the  crossing,  or  when  she  was  about 
to  cross,  she  could  have  seen  the  coming  train  and  averted  the 
injury.     Held,  that  she  was  guilty  of  contributory  negligence." 
The  plaintiff  in  that  case  had  looked  for  a  train  when  she  was 
1 1 1  feet  from  the  crossing,  but  not  afterward,  the  view  being  un- 
obstructed, and  she  was  held  to  be  guilty  of  contributory  negli- 
gence.   The  plaintiff  in  that  case  knew  that  a  train  was  due,  while 
in  this  case  the  train  that  inflicted  the  injury  was  late.    Mr.  Ents- 
minger,  however,  appears  to  have  been  sensible  of  the  danger,  for 
he  watched  for  a  train  at  other  points,  and  it  will  not  do  to  say 
that  a  person  in  such  circumstances  need  only  look  and  listen  at 
the  times  when  regular  trains  are  due.    It  is  common  knowledge 
that  trains  are  often  run  that  are  not  upon  schedule  time,  and 
that  regular  trains  are  often   delayed.     The  plaintiff  was  ap- 
proaching a  public  crossing  of  a  great  line  of  railway,  and  was 
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thereby  warned  of  danger.  His  failure  to  use  his  senses  is  not 
excused  by  the  fact  that  the  train  was  late.  In  view  of  the  peril 
to  others,  as  well  as  to  the  one  whose  person  or  property  is  in- 
jured, the  rule  requiring  vigilance  on  the  part  of  persons  at  rail- 
road crossings,  so  often  announced  by  this  court,  cannot  be  re- 
laxed. Railroad  Co.  v.  Willey,  57  Kan.  764,  48  Pac.  25 ;  Young 
V.  Railroad  Co.,  57  Kan.  144,  45  Pac.  583 ;  Bressler  v.  Railway 
Co.,  74  Kan.  256,  86  Pac.  472;  Railroad  Co.  v.  Wheelbarger 
(Kan.)  88  Pac.  531. 

As  the  findings  of  the  jury  state  the  facts  upon  which  the 
plaintiflF's  negligence  appears,  the  judgment  is  reversed,  with  di- 
rections to  the  trial  court  to  render  judgment  in  favor  of  the 
railway  company.    All  the  Justices  concurring. 


Earl  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 

(Supreme  Court  of  Arkansas,   Dec.  9,  1907.) 
[106  S.  W.  Rep.  676.] 

Railroads — ^Injury  to  Animals — Statutory  Law. — Kirby's  Dig.  §  6776, 
provides  that  the  owner  of  stock  killed  or  wounded  by  any  railroad 
train  may  recover  the  damages  sustained  in  any  court  having  jurisdic- 
tion in  the  county  where  the  killing  or  wounding  occurred.  Held, 
such  section  only  included  the  killing  or  wounding  of  animals  by  an 
actual  contact  or  collision  with  railroad  trains  within  the  state,  and 
did  not  recover  injuries  to  animals  sustained  by  their  mere  fright, 
caused  by  the  operation  of  the  trains. 

Same — Common-Law  Liability.^ — A  railroad  company  is  under  a 
common-law  liability  for  injuries  to  animals  caused  by  fright  due  to 
the  negligent  operation  of  trains. 

Appeal  from  Circuit  Court,  Conway  County;  J.  H.  Basham, 
Judge. 

Action  by  R.  D.  Earl  against  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  From  a  judgment  for  defendanr, 
plaintiff  appeals.  Reversed  and  remanded. 

W.  P.  Strait,  for  appellant. 

Battle,  J.  This  action  was  commenced  on  the  18th  day  of 
September,  1906.  Plaintiff  in  his  complaint  alleged  as  follows: 
"That  on  or  about  the  15th  day  of  April,  1905,  the  exact  date 

*See  foot-notes  appended  to  Everett  v.  Great  Northern  Ry.  Co. 
(Minn.),  23  R.  R.  R.  259,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  259;  foot- 
notes appended  to  Baltimore  &  O.  S.  W.  R.  Co.  v.  Slaughter  (Ind.), 
22  R.  R.  R.  333,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  333. 
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and  hour  of  the  day  being  to  this  plaintiff  unknown,  and  there- 
fore cannot  be  alleged,  and  at  a  point  about  two  miles  east  of 
Morrilton,  on  the  Plummerville  and  Morrilton  road,  where  the 
same  approaches  near  and  in  close  proximity  and  parallel  to  the 
said    defendant's    railroad  track  and    right    of     way,  and  at  a 
point  upon  said  wagon  road  where  the  plaintiff  had  a  right  to  be 
and  to  have  his  team,  and  while  he  was  driving  along  said  road, 
at  said  point,  in  pursuance  to  this  right,  the  said  defendant  com- 
pany, by  its  agents  and  employees,  on  a  west-bound  train,  the  ex- 
act number  and  character  of  which  is  unknown  to  plaintiff,  ex- 
cept that  same  was  a  'pay  train,'  and  at  a  time  when  they  laiew, 
or  were  in  possession  of  such  facts  as  would  inform  a  reasonable 
person  of,  the  danger  occasioned  thereby  and  of  the  probable  in- 
jury to  said  team,  did  negligently  and  willfully,  and  as  this  plain- 
tiff believes,  and  therefore  alleges,  for  the  purpose  of  frightening 
and  scaring  said  team  and  causing  it  to  do  injury  to  itself,  de- 
liberately and  purposely  commenced  to  permit  steam  to  escape 
from  its  engine  and  sound  its  whistle,  by  which  negligent  permit- 
ting of  said  steam  to  escape  and  sounding  of  whistle,  the  said 
teams  of  horses,  the  property  of  plaintiff,  became  frightened  and 
scared;  and  that,  after  said  defendant  company  saw,  or  could 
have  seen,  this  condition,  and  at  a  time  when  they  were  not  re- 
quired by  law  to  make  any  alarm  and  were  not  approaching  any 
crossing,  continued  to  purposely  and  negligently  sound  said  whis- 
tle and  permit  said  steam  to  escape  long  after  they  had  passed 
said  plaintiff's  team,  by  reason  of  which  the  said  horses  were  so 
frightened  as,  to  cause  them  to  rear,  plunge,  and  attempt  to  run 
away,  by  reason  of  which  they  were  entangled  in  their  harness, 
one  of  which  was  thrown  to  the  ground  and  received,  by  reason 
of  said  fright,  plunging,  and  falling,  serious  wounds  and  injuries, 
all  of  which  was  the  proximate  and  direct  effect  of  the  negligent 
and  willful  sounding  of  said  whistle  and  escaping  of  said  steam, 
to  the  plaintiff's  injury  and  damage  in  the  sum  of  $175." 

The  defendant,  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company,  in  part,  answered  as  follows:  "(2).  For  further  an- 
swer, the  defendant  says  that  if  plaintiff's  horse  was  injured  at 
the  time  and  place  alleged,  it  was  an  injury  from  the  running  of 
trains  alleged ;  and  such  injury  occurs  more  than  12  months  be- 
fore the  filing  of  the  suit  or  the  bringing  of  the  action,  and  there- 
fore this  suit  is  barred  by  the  statute  of  limitation,  which  defend- 
ant proves  as  a  defense  to  plaintiff's  alleged  cause  of  action." 

To  this  paragraph  of  the  answer  plaintiff  demurred,  which  de- 
murrer the  court  overruled.  To  this  ruling  of  the  court  the  plain- 
tiff excepted,  and,  electing  to  stand  upon  his  demurrer,  judgment 
was  rendered  in  favor  of  the  defendant,  and  plaintiff  appealed. 

The  answer  was  based  and  sustained  upon  the  following  stat- 
ute: 

"Any  person  who  owns  stock,  as  aforesaid,  in  his  own  right, 
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or  who  has  a  special  ownership  therein,  having  any  such  horses, 
mules,  cattle  or  other  stock  killed  or  wounded  by  any  railroad 
trains  running  in  the  state,  may  sue  the  company  running  such 
trains  for  the  damages  sustained  by  the  killing  or  wounding,  in 
any  court,  having  jurisdiction  of  the  damages,  in  the  county  where 
the  killing  or  wounding  occurred,  at  any  time  within  twelve 
months  after  the  killing  or  wounding  occurred,  and  recover  such 
damages  as  the  court  or  the  jury  trying  the  case  may  assess." 
Kirby's  Dig.  §  6776. 

A  statute  of  Texas  provides :  "Each  and  every  railroad  com- 
pany shall  be  liable  to  the  owner  for  the  value  of  all  stock  killed 
or  injured  by  the  locomotives  and  cars  of  such  railroad  company 
in  running  over  their  respective  railways  which  may  be  recpvered 
by  suit  before  any  court  having  competent  jurisdiction  of  the 
amount.  If  the  railroad  company  fence  in  their  road,  they  shall 
only  then  be  liable  in  case  of  injury  resulting  from  ordinary  care.'* 
In  construing  this  statute  in  Railway  Company  v.  Hughes,  68 
Tex.  290,  4  S.  W.  492,  Mr.  Justice  Stayton,  in  delivering  the 
opinion  of  the  court,  said :  "This  statutory  liability  is  based  o\\ 
an  injury  caused  by  locomotives  and  cars.  It  certainly  was  never 
intended  that  such  a  liability  should  exist  even  in  case  of  con- 
tact between  a  locomotive  or  car  and  an  animal,  if  the  contact 
was  by  the  movements  of  the  animal  while  the  engine  or  car  was 
stationary,  and,  to  make  clear  the  manner  in  which  the  injury 
must  be  caused  by  the  locomotive  or  car,  the  statute  declares 
that  it  must  be  incurred  in  running  over  their  respective  railway. 
This  involves  the  idea  of  contact  between  a  running  engine  or 
car  and  the  animal,  and  not  an  injury  resulting  in  some  indirect 
manner  from  the  operation  of  a  railway.'* 

In  construing  the  Texas  statute,  he  refers  to  similar  statutes 
of  Indiana,  Missouri,  and  Illinois  and  the  construction  placed 
upon  them  by  the  courts.  The  statute  of  Indiana  provides: 
"That  whenever  any  animal  shall  be  killed  or  injured  by  the  car 
or  locomotives  or  other  carriages  used  on  any  railroad  in  this 
state,  the  owner  thereof  may  sue  the  railroad  company  before  a 
justice  of  the  peace."  "Under  this  statute,"  he  says,  "it  has  been 
steadily  held  that  a  railroad  company  was  not  liable  for  an  injury 
which  resulted  from  an  act  of  the  injured  animal  caused  by  fright 
induced  by  the  cars,  and  not  from  actual  contact  between  the  car, 
locomotive,  or  other  carriage  ©f  the  railway,  and  the  animal.'' 
Railroad  Company  v,  Hasket,  10  Ind.  409,  71  Am.  Dec.  335 ; 
Railway  Company  v,  Srpith,  58  Ind.  575. 

Missouri  has  a  statute  similar  to  the  Texas  statute.  Under  it 
the  courts  have  held  that  a  "direct  or  actual  collision  was  con- 
templated, that  when  the  agents  of  the  road  ran  the  locomotives 
or  cars  against  any  animal,  and  thereby  injured  it,  or  in  any  other 
manner  it  was  hurt  by  actual  contact  or  touch,  then  the  company 
would  be  responsible  for  the  penalty,  otherwise,  not."  Laferty  v. 
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Railroad  Company,  44  Mo.  291 ;  Croy  v.  Railway  Company,  19 
Am.  &  Eng.  Ry.  Cas.  608. 

A  statute  of  Illinois  provides,  when  the  fences  it  requires  to 
be  erected  by  railroad  corporations  are  not  made  as  therein  re- 
quired, or  when  such  fences  are  not  kept  in  good  repair,  such 
railroad  corporations  shall  be  liable  for  all  damages  which  may 
be  done  by  the  "agents,  engines  or  cars"  of  such  corporations, 
to  cattle,  horses,  or  other  stock.  It  has  been  held  the  railroad 
company  is  liable  under  the  statutes  only  for  injuries  done  by 
the  agents,  engines,  or  cars  of  the  company,  and  not  merely 
caused  by  the  act  of  the  animal,  induced  by  fright  caused  by  a 
train — the  injury  must  be  caused  by  actual  collision.  Schertz  v. 
Indianapolis,  Bloomington  &  Western  Ry.  Co.,  107  111.  577;  Id., 
IS  Am.  Ency.  R.  R.  Cas.  523. 

Construing  section  6776  of  Kirby's  Digest  according  to  the 
authorities  cited,  the  killing  and  wounding  therein  referred  to 
are  only  such  as  are  caused  by  an  actual  contact  or  collision  with 
railroad  trains  running  in  this  state,  and  not  by  fright  caused  by 
a  train.  This  we  hold  to  be  the  correct  construction  of  the  stat- 
ute. But  we  do  not  mean  to  say  that  in  no  case  can  damages  be 
recovered  for  injuries  to  animals  caused  by  trains  where  there 
is  no  collision.  Injuries  to  animals  may  occur  without  contact 
or  collision  with  running  trains  of  which  the  proximate  cause 
may  be  the  negligence  of  the  railway  company  or  its  employees, 
in  which  cases  there  would  be  a  right  to  recover  damages,  but 
not  under  the  statute. 

The  judgment  of  the  court  is  reversed,  and  the  cause  is  re- 
manded, with  direction  to  the  court  to  sustain  the  demurrer  and 
for  further  proceedings. 
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Yazoo  &  M.  V.  R.  Co.  v,  Wallace. 

(Supreme  Court  of  Mississippi,  Feb.  10,  1908.     Suggestion  of  Error 

Overruled  March  16,  1908.) 

[46  So.   Rep.   857.] 

Damages— Excessive  Damages — Injuries  to  Person.^ — In  an  action 
for  damages  for  the  loss  of  both  legs  by  negligence,  where  plaintiff 
was  a  young  man  26  years  old,  unusually  strong  and  healthy,  of  sober 
and  correct  habits,  and  at  the  time  of  his  injury  was  earning  from  $75 
to  $90  a  month,  a  verdict  of  $50,000  was  excessive,  and,  will  be  reduced 
to  $30,000. 

Appeal  from  Circuit  Court,  Yazoo  County;  D.  M.  Miller. 
Judge. 

Action  by  J.  W.  Wallace  against  the  Yazoo  &  Mississippi  Val- 
,  ley  Railroad  Company.    From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Judgment  modified    and    affirmed,  subject    to  its 
acceptance  by  plaintiff  as  affirmed;  otherwise,  reversed  and  re- 
manded for  new  trial. 

This  is  the  second  time  this  case  has  appeared  before  the  Su- 
preme Court.  See  Yazoo  &  M.  V.  R.  Co.  v,  Wallace,  43  South. 
469.  The  case  was  called  for  trial  on  the  amended  declaration 
of  the  plaintiff,  Wallace ;  negligence  on  the  part  of  the  railroad 
company  being  alleged  in  its  failure  to  furnish  safe  appliances 
and  a  safe  roadbed.  According  to  the  testimony  of  the  plaintiff 
below,  he  was  a  brakeman  and  in  the  discharge  of  his  duties  ia 
switching  a  work  train.  He  was  standing  on  the  footboard  on 
one  side  of  the  pilot  of  the  engine,  and,  in  order  to  signal  the  en- 
gineer, stepped  over  to  the  footboard  on  the  other  side  of  the  pi- 
lot, and  was  standing  on  said  footboard  with  his  face  toward  the 
engine,  in  the  act  of  signaling  to  the  engineer,  when  his  heel, 
which  was  projecting  over  the  edge  of  the  footboard,  was  caught 
under  the  pilot  and  he  was  thrown  on  the  track,  and  run  over 
by  the  engine,  and  both  legs  cut  off.  His  contention  is  that  the 
footboard  was  defective,  so  that  it  sagged  down,  and  that  there 
was  a  low  joint  in  the  track,  so  that,  when  the  engine  ran  over 
it,  it  caused  a  jolt  thereby  causing  his  foot  to  slide  under  the 
running  board  until  it  struck  a  splinter  in  the  track,  which  pulled 
him  under  the  pilot.  The  defendant  charged  contributory  negli- 
gence, in  that  it  was  not  necessary  for  plaintiff  to  stand  on  the 

*For  the  authorities  in  this  series  on  the  subject  of  the  damages 
recoverable  for  loss  of  or  injury  to  legs  or  arms,  see  foot-notes  ap- 
pended to  Campbell  v.  Railway  Transfer  Co.  (Minn.),  22  R.  R.  R.  61, 
45  Am.  &  Eng.  R.  Cas.,  N.  S.,  61,  where  all  those  preceding  it  are  col- 
Wtted;  Pittsburgh,  etc.,  Ry.  Co.  v,  Simons  (Ind.),  25  R.  R.  R.  283, 
48  Am.  &  Eng.  R.'  Cas.,  N.  S.,  283. 
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pilot  at  all,  and  that,  if  so,  it  was  through  no  defect  in  the  road- 
bed or  footboard  that  his  foot  slipped  from  the  footboard.  The 
case  was  submitted  to  a  jury  under  instructions  from  the  court, 
and  a  verdict  was  returned  in  favor  of  plaintiff  for  $50,000. 

Mayes  &  Longstreet,  C.  L,  Sivlcy,  and  C.  N.  Burch,  for  ap- 
pellant. 

Henry,  Burbour  &  Henry  and  /.  W,  Cassedy,  for  appellee. 

Whitfield,  C.  J.  It  would  serve  no  useful  purpose  to  attempt 
the  setting  forth  in  detail  of  the  testimony  in  this  case.  It  suffi- 
ciently appears,  we  think,  after  the  most  protracted  and  careful 
examination,  that  the  pilot  was  at  least  two  inches  lower  than  the 
standard  pilot  is  required  to  be;  that  the  joint  in  the  rail  was  :. 
low  joint,  not  fixed  and  steady,  as  it  should  have  been ;  that  the 
crossing  was  in  bad  condition ;  and  that  all  these  facts  must  have 
been  known  to  the  defendant  company  for  at  least  30  days  prior 
to  the  injury.  We  are  satisfied  that  the  company  is  liable,  and 
that  no  reversible  error  is  shown  by  the  record.  Bell  v.  Southern 
R.  Co.,  87  Miss.  234,  30  South.  821. 

We  are  not,  however,  satisfied  with  the  amount  allowed  in 
this  case.  It  seems  to  us  unconscionably  large,  on  the  testimony 
in  this  record.  It  is  true  that  two  juries  have  awarded  the  same 
sum,  $50,000;  and  it  is  also  true  that  the  injury  here  is  of  the 
gravest  possible  character,  and  that  there  has  been  great  mental 
and  physical  suffering  on  the  part  of  the  appellee.  All  this  we 
keep  fully  in  view ;  but  we  cannot  bring  ourselves  to  affirm  this 
excessive  verdict,  with  all  these  thing  conceded.  It  appears  that 
Wallace  at  the  time  of  his  injury  had  just  about  completed  his 
twenty-sixth  year;  that  he  was  an  unusually  strong  and  healthy 
young  man,  six  feet  two  inches  in  height ;  that  he  was  sober  and 
correct  in  his  habits  and  manner  of  living;  and  that,  according 
to  the  American  Table  of  Mortality,  Wallace  had  a  life  expect- 
ancy of  38  years.  But  it  must  be  remembered  that  this  expect- 
ancy calculated  by  these  tables,  is  the  expectancy  of  a  normal 
man,  and  not  one  with  both  legs  cut  off.  It  is  hardly  reasonable 
to  believe  that  Wallace  will  live  long  in  his  present  condition  as 
he  would  have  lived  uninjured  in  this  way.  It  is  shown  that  his 
earning  capacity  as  a  railroad  brakeman  at  the  time  of  the  in- 
jury was  from  $75  to  $90  per  month,  and  it  is  proven  that  he 
would  be  subjected  to  an  additional  necessary  expense  in  living, 
by  reason  of  having  to  have  an  attendant,  etc.,  of  between  $300 
and  $500  per  year.  The  learned  counsel  for  appellee  have  pointed 
out  three  methods  of  ascertaining  his  damages ;  that  is  to  say,  the 
actual  money  loss  to  Wallace.  In  dealing  with  the  third  method 
stated  by  them,  that  of  ascertaining  the  amount  which  would 
compensate  Wallace  for  the  actual  money  loss  sustained,  by  pro- 
viding him  with  an  annuity  of  $1,350  annually,  they  work  out 
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this  result,  to  wit:  that  the  present  value  of  an  annuity  of  $1,350 
would  be  $28,400  and  that,  by  adding  to  this  $1,600  Wallace 
claims  to  have  spent  on  account  of  his  injury,  $30,000  would  be 
obtained  as  the  actual  present  value  of  the  money  damage  done 
him;  and  this,  they  say,  is  on  the  basis  of  an  expectancy  of  38 
years  furnished  by  the  American  Tables  of  Mortality.  But,  as  we 
have  shown,  it  is  hardly  fair  to  the  defendant  to  fix  the  expect- 
anc}'  of  Wallace,  in  his  present  crippled  and  ruined  physical  con- 
dition, at  38  years. 

Keeping  in  mind  this  fact,  and  keeping  in  mind  that  he  is  to 
be  allowed  for  his  physical  and  mental  suflfering  as  actual  damages, 
and  taking  what  would  be  a  reasonable  mesne  sum  from  the  tes- 
timony of  his  wage-earning  capacity  and  of  his  increased  neces- 
sary expenses  of  living,  we  are  satisfied  to  let  the  verdict  stand 
at  the  sum  of  $30,000 ;  and  we  think  this  is  all  that  the  testimony 
in  this  case  can  be  said  to  fairly  warrant.  It  is  an  extremely  diffi- 
cult matter,  as  best,  for  a  court  to  deal  with  the  amount  of  dam- 
ages. As  we  have  said  in  the  case  of  Hardy  v.  M.  C.  R.  R.  Co. 
(Miss.)  41  South.  505 :  "It  was  the  province  of  the  jury,  and  the 
jur)'  alone,  to  measure  in  dollars  and  cents  the  amount 
due  for  physical  and  mental  anguish  and  suffering,  an4, 
unless  in  a  case  where  the  verdict  plainly  shows  that  the  jury 
must  have  been  influenced  by  passion,  prejudice,  or  corruption, 
this  court  never  interferes  with  their  finding  as  to  damages.  This 
court  has  no  scale  delicate  enough  to  weigh  physical  and  mental 
anguish.  At  best  it  is  an  extremely  difficult  task.  The  law  has 
committed  this  delicate  task  to  the  unbiased  judgment 
of  the  12  plain,  practical,  everyday  men,  who  compose 
the  jury,  and  it  can  nowhere  be  more  safely  rested  than 
in  the  application  of  their  good  senses  and  honest  judgment  to 
the  particular  facts  proven  in  each  particular  case."  We  cannot 
escape  the  conclusion'  that  the  amount  of  $50,000  is  so  utterly 
out  of  all  proportion  to  the  damage  fairly  proven  that  the  ver- 
dict must  be  regarded  as  one  influenced,  as  to  amount,  by  passion 
and  prejudice. 

If  the  appellee  will  remit  down  to  $30,000,  the  judgment  will 
be  affirmed ;  otherwise,  it  will  be  reversed,  and  the  cause  re- 
manded. 
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Wright  et  ai..  v.  Fries  Mfg.  &  Power  Co. 

(Supreme  Court  of  North  Carolina,  April  29,  1908.) 

[61  S.  E.  Rep.  380.] 

Street  Railroads — Operation — Duty  to  Stop  at  a  Certain  Distance 
from  Vehicle  on  Track. — It  cannot  be  said  as  a  matter  of  law  tha:  it 
is  the  duty  of  a  motorman  to  stop  his  car  when  within  35  or  40  feet 
of  a  vehicle  on  the  track. 

Appeal  from  Superior  Court,  Forsyth  County;  Moore,  Judge. 

Action  by  W.  G.  Wright  and  others  against  the  Fries  Manu- 
facturing &  Power  Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Reversed,  and  new  trial  granted. 

The  court  submitted  these  issues:  "(1)  Was  the  plaintiff,  M. 
C.  Wright,  injured  by  the  negligence  of  the  defendant  as  allege<l 
in  the  complaint?  Ans.  Yes.  (2)  What  amount  of  damages,  if 
any,  is  the  plaintiff,  M.  C.  Wright,  entitled  to  recover?  Ans. 
$200." 

•  Manly  &  Hendren  and  Watson,  Buxton  &  Watson,  for  appel- 
lant. 

Lindsay  Patterson,  for  appellees. 

Brown,  J.  The  feme  plaintiff  claims  to  have  been  injured  in  a 
collision  between  defendant's  electric  street  railway  car  and  the 
wagon  in  which  she  was  riding  on  August  28,  1903.  There  was 
evidence  tending  to  prove  that  plaintiff  was  in  a  covered  wagon 
driven  by  her  son,  going  up  Liberty  street  in  the  city  of  Winston ; 
that  defendant's  car  was  going  up  the  same  street  at  the  speed  of 
six  miles  an  hour;  that  in  order  to  pass  the  vehicle  of  a  Mrs. 
Tesh,  the  driver  of  the  wagon  reined  his  team  to  the  left  and  onto 
the  street  railway  track.  Looking  back  through  his  covered 
wagon  and  seeing  the  car  coming  he  backed  his  team  off  the  track 
and  in  so  doing  threw  the  rear  end  of  his  wagon  back  on  the 
track.  There  was  evidence  tending  to  prove  that  the  motonnan 
rang  his  gong  and  attempted  to  bring  his  car  to  a  full  stop  but 
before  he  could  do  so  the  car  struck  the  end  of  the  wagon  and 
shoved  it  forward  some  five  or  six  feet  and  that  the  feme  plain- 
tiff was  injured.  There  was  also  evidence  tending  to  prove  thit 
she  received  no  injury.  At  the  request  of  plaintiff  his  honor 
gave  several  prayers  for  the  instruction,  two  of  which  are  as  foU 
lows:  "If  the  jury  find  frorri  the  evidence  that  the  motorman 
saw  the  wagon  on  defendant's  track  35  or  40  feet  ahead  of  the 
car,  with  the  rear  end  of  the  wagon  turned  towards  the  car.  it 
was  the  duty  of  the  said  motorman  to  at  once  stop  the  car,  in  or- 
der to  prevent  a  collision  with  the  wagon,  if  it  could  have  been 
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stopped  within  that  distance  by  the  exercise  of  ordinary  care, 
and  without  danger  to  the  occupants  of  the  car,  and,  if  the  motor- 
man  failed  to  do  so,  the  defendant  would  be  guilty  of  negligence." 
Again,  "If  the  jury  find  from  the  evidence  that  the  car  was  with- 
in 35  or  40  feet  from  the  wagon,  and  that  the  motorman  saw 
that  the  driver  of  the  wagon  was  not  turning  off  the  track,  it  was 
not  sufficient  for  the  motorman  to  merely  ring  the  gong,  but  it 
was  his  duty  to  stop  the  car,  if  it  could  have  been  done  by  the  ex- 
ercise of  ordinary  care,  and  without  danger  to  those  on  the  car." 
We  think  these  instructions  are  erroneous,  and,  in  deference 
to  the  earnest  argument  of  the  learned  counsel  for  plaintiff,  we 
have  carefully  scanned  the  charge  to  see  if  the  error  was  cured, 
as  in  Wilson  v.  Railroad,  142  N.  C.  333,  55  S.  E.  257,  in  any 
other  portion  of  his  honor's  instructiorrs.     We  fail  to  see  that  it 
Avas.    These  instnictions  determine  as  a- matter  of  law  that  it 
Avas  the  duty  of  the  motorman  to  stop  his  car  when  within  35  or 
40  feet  of  a  vehicle  on  the  track.    It  would  be  almost  impossible 
to  operate  a  street  railway  system  with  any  sort  of  expedition  if 
this  **hard  and  fast  rule"  were  adopted  as  a  standard  of  duty. 
This  subject  is  fully  discussed  in  Davis  v.  Traction  Co.,  141  N.  C. 
134-140,  53  S.  E.  617,  where  it  is  held  that  "if  a  car  is  moving  at 
a  lawful  speed  that  is  not  an  excessive  rate  of  speed,  and  a  pe;r- 
son  enters  upon  the  track,  the  defendant  is  required  to  exercise 
ordinary  care,  give  signals,  lower  the  speed,  and,  if  it  appears 
reasonably  necessary,   stop  the  car.     If    the    car    is     properly 
equipped,  and  the  equipment  used  with  reasonable  promptness 
and  care,  the  defendant  will  not  be  liable." 

The  defendant  requested  his  honor  to  instruct  the  jury  that 
there  was  no  evidence  of  negligence  and  to  direct  them  to  an- 
swer the  first  issue  "No.'*  As  this  question  is  not  presented  upon 
a  motion  to  nonsuit,  the  sustaining  of  which  would  dismiss  the  ac- 
tion, it  is  not  necessary  that  we  should  pass  on  it  as  the  evidence 
may  not  be  the  same  upon  another  trial. 
New  trial. 

29  R  R  R— 23 
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Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Assman. 

(Supreme  Court  of  Kansas,  July  3,  1908.) 
[96  Pac.  Rep.  843.] 

Railroads — ^Accident  at  Crossing — Contributory  Negligence.*— The 
particular  acts  of  care  and  vigilance  required  of  a  traveler  when  about 
to  cross  a  railroad  track  at  a  public"^  crossing  will  depend  in  a  large 
measure  upon  the  facts  connected  with  the  particular  crossing.  If 
he  exercises  ordinary  care  and  yigilance  to  avoid  injury,  he  will  not 
be  barred  of  recovery  on  account  of  contributory  negligence. 

Same — Evidence. — The  facts  of  this  case  examined,  and  held,  tha* 
the  party  injured  was  not  guilty  of  contributory  negligence. 

Burch  and  Porter,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  District  Court  Marion  County ;  O.  L.  Moore,  Judge. 

Action  by  Arthur  Assman  against  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company  and  by  Carl  Assman  against  the 
same  defendant.  Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

Arthur  Assman,  while  attempting  to  cross  the  track  of  the 
Chicago,  Rock  Island  &  Pacific  Railroad  near  Tampa,  with  a 
load  of  coal,  drawn  by  a  team  of  young  horses  owned  by  his 
brother,  Carl  Assman,  was  struck  by  a  passing  freight  train  and 
injured ;  the  team  being  killed.  The  brothers  each  brought  suit 
in  the  district  court  of  Marion  county.  By  agreement  the  cases 
were  consolidated  for  the  purpose  of  trial,  and  tried  together. 
Arthur  recovered  $700  and  Carl  $315.  The  railroad  company 
brings  the  case  here  for  review.  The  company  demurred  to  the 
evidence,  requested  the  court  to  direct  a  verdict  in  its  favor, 
moved  for  judgment  on  the  answers  to  the  special  findings  of 
fact  fend  for  a  new  trial,  all  of  which  were  overruled  by  the  court, 
and  these  rulings  are  assigned  as  error. 

The  jury  answered  special  questions  of  fact,  which  read: 

♦See  first  foot-note  appended  to  Chesapeake  &  O.  Ry.  Co.  v,  Wil- 
son's Adm'r  (Ky.),  27  R.  R.  R.  238,  50  Am.  &  Eng.  R.  Cas.,  N.  S., 
238;  foot-notes  appended  to  Louisville  &  N.  Ry.  Co.  v.  Taylor's  Adm'r 
(Ky.),  27  R.  R.  R.  228,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  228;  Southern 
Ry.  Co.  V.  Winchester's  Ex'x  (Ky.),  26  R.  R.  R.  736,  49  Am.  &  Eng. 
R.  Cas.,  N.  S..  736;  foot-notes  appended  to.  Seaboard  A.  L.  Ry  ^'• 
Smith  (Fla.),  25  R.  R.  R.  793,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  793;  foot- 
note appended,  to  Mankewicz  v.  Lehigh  Valley  R.  Co.  (Pa.),  25  R- 
R.  R.  509,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  509:  Choctaw,  etc.,  R.  Co. 
V.  Baskins  (Ark.),  25  R.  R.  R.  431,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  431; 
first  foot-note  appended  to  Osteen  v.  Southern  Ry.  (S.  Car.),  25  R.  R- 
R.  300,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  300. 
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"(1)  At  the  time  of  the  accident  did  the  traveled  part  of  the 
road  leading  east  from  Tampa  curve  toward  the  southeast  and 
join  the  section-line  road,  running  north  and  south  just  east  of 
Tampa,  at  a  point  some  distance  north  of  the  crossing  in  ques- 
tion?   A.  Yes. 

"(2)  If  you  answer  No.  1,  'Yes,'  state  how  far  from  the  rail- 
road crossing  in  question  the  curve  commenced.  A.  One  hun- 
dred and  seven  feet. 

"(3)  If  you  answer  question  No.  1,  *Yes,'  state  whether  plain- 
tiff, just  before  the  accident  complained  of,  stopped,  looked,  and 
listened  for  a  train  while  driving  on  this  curve.  A.  Yes. 

"(4)  If  you  answer  the  last  question,  *Yes,'  state  whether 
plaintiff  looked  and  listened  for  a  train  after  he  started  on  to- 
ward the  crossing.    A.  Yes. 

"(5)  When  the  train  in  question  passed  the  switch,  was  plain- 
tiff looking  east  ?    A.    Yes. 

"(6)  Had  the  plaintiff  looked  to  the  west  for  the  train  just 
before  he  looked  to  the  east  ?    A.  Yes. 

"(7)  Did  plaintiff  exercise  ordinary  diligence  in  approaching 
the  crossing  where  the  accident  occurred  ?    A.  Yes." 

"(1)  Was  it  moonlight  at  the  time  the  plaintiff  met  with  the 
accident?   A.    Yes. 

"(2).  Was  the  headlight  of  the  engine  burning  at  the  time  of 
the  accident?    A.    Yes. 

"(3)  Did  the  plaintiff  drive  the  team  toward  the  crossing  at  a 
rapid  walk  ?    A.   Yes, 

*'(4)  What  kind  of  a  train  was  the  one  which  struck  the  team 
—freight  or  passenger?    A.  Freight. 

**(5)  How  far  was  the  engine  of  the  train  from  the  crossing 
when  it  was  first  seen  by  the  plaintiff?    A.   About  150  feet. 

"(6)  Was  the  team  which  was  driven  by  the  plaintiff  on  the 
crossing  at  the  time  the  train  was  first  seen  by  the  plaintiff?  A. 
Yes. 

"(7)  Did  the  train  crew  in  charge  of  the  engine  which  struck 
the  team  sound  the  whistle  of  the  engine  near  the  whistling  post 
west  of  the  station  of  Tampa?    A.   Yes. 

"(8)  At  what  rate  of  speed  was  the  train  running  as  it  ap- 
proached the  crossing?    A.   Fifty  or  sixty  miles  per  hour. 

"(9)  In  what  distance  was  the  train  stopped  after  the  en- 
gineer saw  Arthur  Assman  driving  toward  the  crossing  and  after 
he  applied  the  braking  appliances  on  the  engine.  A.  About  one- 
half  mile. 

"(10)  Under  the  circumstances  and  conditions  existing  at  the 
time,  could  the  traiii  have  been  stopped  in  this  distance  if  it  had 
been  running  more  than  30  or  35  miles  an  hour  as  it  approached 
the  crossing?     A.     Yes. 

"(11)  Was  the  plaintiff,  Arthur  Assman,  looking  toward  the 
^ast  at  the  time  the  team  jumped  forward?    A.  Yes. 
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"(12)  If  you  answer  the  preceding  question  in  the  affirmative, 
then  state  whether  Arthur  Assman  had  looked  toward  the  west 
to  discover  the  possible  approach  of  trains  prior  to  this  time.  A. 
Yes. 

*'(13)  If  you  answer  the  preceding  question  in  the  affirmative, 
then  state  where  Arthur  Assman  was  with  reference  to  the  dis- 
tance from  the  crossing  at  the  time  he  looked  toward  the  west 
prior  to  the  time  he  was  looking  toward  the  east  when  his  team 
jumped  forward.    A.   Twenty-five  feet  north  of  the  crossing. 

"(14)  Did  the  plaintiff,  Arthur  Assman,  stop  for  the  purpose 
of  looking  and  listening  for  trains  as  he  approached  the  cross- 
ing?   A.    Yes. 

"(IS)  If  you  answer  the  preceding  question  in  the  afl^'""^^^^^'^* 
then  state  how  far  the  place  where  he  stopped  was  from  the 
crossing.    A.   Fifty  feet. 

"(16)  From  the  place  where  the  plaintiff,  Arthur  Assman, 
stopped  up  to  the  crossing  was  there  anything  on  the  right  of 
way  which  obstructed  the  view  of  the  main  track  to  the  west? 
A.   Yes. 

"(17)  If  you  answer  the  preceding  question  in  the  affirma- 
tive, then  state  what  obstructed  the  view  of  the  main  track  to 
the  west.    A.    Box  cars,  trees,  and  section  house. 

"(18)  What  is  the  distance  from  the  culvert  north  of  the 
crossing  to  the  crossing?    A.    Nineteen  feet. 

"(19)  What  is  the  distance  from  the  crossing  to  the  switch 
stand  or  target  where  the  house  track  begins?  A.  Two  hundred 
and  forty- four  feet. 

"(20)  What  is  the  distance  from  the  switch  track  or  target 
where  the  house  track  begins  to  the  point  west  of  it  where  the 
south  rail  of  the  house  track  switch  leaves  the  space  between 
the  rails  of  the  main  track?  A.   Eighty-one  feet. 

"(21)  What  is  the  distance  from  the  point  where  the  south 
rail  of  the  house  track  switch  le,aves  the  space  between  the  rails 
of  the  main  track  westward  to  a  point  on  the  north  rail  of  the 
main  track  opposite  the  east  end  of  a  box  car  so  placed  on  the 
house  track  that  it  will  just  clear  the  main  line  and  allow  safe 
operation  of  trains  on  the  main  line  ?    A.    About  six  feet. 

"(22)  How  much  clearance  must  there  be  between  the  north 
rail  of  the  main  track  and  a  car  standing  on  the  house  track  to 
allow  safe  operation  of  trains  on  the  main  track?  A.  Forty-six 
inches. 

"(23)  Standing  in  the  highway  27  feet  from  the  crossings 
how  far  can  a  traveler  see  up  the  track  to  the  west  if  there  are 
box  cars  on  the  house  track  which  just  clear  the  main  line?  A. 
About  340  feet. 

"(24)  Standing  in  the  highway  21  feet  from  the  crossing,  how 
far  can  a  traveler  see  up  the  track  to  the  west  if  there  are  box 
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cars  on  the  house  track  which  just  clear  the  main  line?  A. 
About  400  feet. 

"(25)  Standing  in  the  highway  18  feet  from  the  crossing, 
how  far  can  a  traveler  see  up  the  track  to  the  west,  and  see  the 
engine  of  an  approaching  train  if  there  are  box  cars  on  the  house 
track  which  just  clear  the  main  line?    A.   About  450  feet. 

"(26)  How  far  to  the  west  of  the  crossing  is  the  main  line 
perfectly  straight?    A.   About  two  miles. 

*"(27)  How  far  to  the  east  of  the  crossing  is  the  main  line 
perfectly  straight?    A.    About  one  and  one-half  miles." 

The  first  seven  were  requested  by  the  plaintiffs,  and  the  re- 
mainder by  the  railroad  company. 

M.  A.  Lmv  and  Paul  £.  Walker,  for  plaintiff  in  error. 
W,  H.  Carpenter,  for  defendant  in  error. 

Graves,  J.  (after  stating  the  facts  as  above).  While  the  face 
of  the  record  and  the  requests  for  instructions  made  by  the  rail- 
road company  show  that  it  denies  the  negligence  imputed  to  it, 
yet  in  the  argument  this  point  is  not  seriously  contested.  It  may 
therefore  be  assumed  that  the  railroad  company  was  guilty  of 
n^Hgence  by  failing  to  sound  whistle  or  bell  while  passing 
through  the  town  and  when  approaching  the  crossing  where  the 
accident  in  question  occurred.  The  real  controversy  arises, 
therefore,  upon  the  question  as  to  whether  or  not  Arthur  Ass- 
man  was  guilty  of  contributory  negligence  which  bars  a  recovery. 
The  time  when  the  train  arrived  at  the  crossing  was  about  9 
o'clock  on  a  moonlight  night  in  August.  There  was  a  mill  near 
the  crossing,  in  operation,  which  would  to  some  extent  deaden 
the  sound  of  an  approaching  train.  Assman  was  driving  a  team 
of  young  horses,  and  hauling  a  load  of  coal.  He  was  seated  in  a 
spring  seat,  which  was  on  the  top  of  double  sideboards.  He  ex- 
pected a  train.  He  was  familiar  with  the  crossing,  and  had 
passed  over  it  several  times  that  day.  His  team  traveled  in  a 
rapid  walk.  When  at  a  curve  in  the  road  107  feet  from  the  cross- 
ing, he  stopped,  looked,  and  listened  for  a  train.  Observing  noth- 
ing, he  proceeded,  looking  and  listening  as  he  went.  When  50 
feet  from  the  crossing,  he  again  stopped  and  looked  and  listened 
for  a  train,  and  not  hearing  or  seeing  any,  again  moved  forward 
towards  the  crossing.  At  a  point  nineteen  feet  from  the  crossing, 
there  is  a  culvert.  When  within  six  feet  of  the  culvert,  Assman 
looked  first  to  the  west  for  a  train,  then  to  the  east,  and,  when  his 
horses  reached  the  culvert,  they  began  to  jump,  and  were  at  the 
crossing  when  Assman  first  saw  the  train  which  rushed  by  arid 
inflicted  the  injuries  of  which  complaint  has  been  made.  The 
train  was  running  at  the  rate  of  from  50  to  60  miles  an  hour. 
It  was  a  freight  train  about  500  feet  long.  Trees,  section  house, 
and  box  cars  on  the  side  track  obstructed  the  view  west  of  the 
crossing.     The  box  cars  were  standing  on  the  east  end  of  the 
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side  track,  so  they  would  just  clear  the  main  line.  Two  witnesses, 
Ed.  Assman  and  George  Scheiderman,  testified  that  they  located 
themselves  in  a  buggy,  with  the  horses  on  the  culvert,  19  feet 
north  of  the  crossing  where  the  plaintiff's  horses  began  to  jump, 
when  box  cars  were  on  the  side  track,  as  at  the  time  the  accident 
occurred,  and  saw,  while  in  that  situation,  a  train  come  in  from 
the  west,  and  it  could  not  be  seen  by  them  until  it  had  passed 
the  east  end  of  the  side  track  and  the  main  line  could  not  be  seen 
west  of  the  switch.  This  shows  that,  when  Arthur  Assman 
crossed  the  culvert,  and  just  before,  when  his  horses  began  to 
jump,  no  train  was  visible  from  his  location. 

Against  these  facts  stand  the  findings  of  the  jury  founded 
upon  measurements  made  after  the  accident.  It  will  be  seen  that 
the  points  in  Assman's  line  of  travel  from  which  the  measure- 
ments were  made  cover  only  nine  feet.  Three  points  were 
selected— one  18  feet,  another  21  feet,  and  the  last  27  feet  from 
the  crossing.  No  estimates  are  given  from  points  where  it  ap- 
pears that  he  looked,  or  anywhere  else  from  which  it  is  claimed 
that  he  might  have  seen  the  approaching  train.  These  findings 
are  not  inconsistent  with  those  which  show  that  a  train  could  not 
be  seen  from  the  several  points  where  Assman  is  found  to  have 
looked  and  listened.  It  is  urged,  however,  that,  had  Assman 
looked  from  either  of  the  points  fixed  by  the  measurements,  he 
must  have  seen  the  train,  and  could  have  avoided  the  injury,  and 
therefore  must  be  held  to  have  been  guilty  of  contributory  negli- 
gence, which  will  bar  a  recovery.  These  three  points  are  tiie  only 
places  at  which  it  appears  that  a  train  could  be  seen.  They  are 
found  within  a  space  of  nine  feet.  It  appears  that  Assman  looked 
to  the  west  just  before  his  horses  were  on  the  culvert,  which  is 
19  feet  from  the  crossing.  He  must  have  been  very  close  to  one 
or  more  of  these  points  when  he  looked.  The  burden  of  proof  is 
upon  the  railroad  company  to  establish  the  alleged  contributory 
negligence. 

It  does  not  appear  that  Assman  knew,  on  the  night  of  the  in- 
jury, where  the  points  were  from  which  an  approaching  train 
could  be  seen,  as  subsequently  discovered  by  the  engineer  who 
made  the  measurements.  He  was  generally  familiar  with  the 
crossing,  it  is  true,  but  the  box  cars  on  the  side  track  were  the 
obstruction  to  the  view,  and  it  does  not  appear  that  they  had 
been  in  that  exact  location  for  such  a  time  that  he  would  be 
familiar  with  their  effect  upon  observations  from  near  the  cross- 
ing, as  if  they  had  been  a  permanent  object,  like  a  house  or 
hedge  fence.  It  should  not  be  assumed,  therefore,  that  his  fail- 
ure to  find  these  points  of  view  and  his  omission  to  look  there- 
from were  due  to  indifference  or  negligence.  It  has  been  shown 
that  he  expected  a  train,  and  stopped,  looked,  and  listened  several 
times.  His  conduct  throughout  was  that  of  a  cautious  and  care- 
ful traveler  in  the  exercise  of  at  least  ordinary  vigilance  to  avoid 
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mjaiy.  The  fact  that  he  did  not  look  after  his  horses  began  to 
jump  was  due  to  the  necessity  of  managing  his  team.  He  was 
then  within  19  feet  of  the  crossing,  and  it  was  important  to  be  in 
control  of  the  horses,  if  possible.  Neither  should  be  held  to  the 
exercise  of  such  care  in  looking  and  listening,  nor  in  the  manage- 
ment of  his  team,  as  would  be  exercised  by  a  person  who  was  ex- 
pecting a  train  running  at  such  a  high  rate  of  speed  without 
warning.  He  had  a  right  to  assume  that  an  approaching  train 
would  comply  with  the  law  by  sounding  the  required  signals  at 
the  crossing,  and  would  run  at  an  ordinary  speed. 

The  jury,  upon  consideration  of  all  the  circumstances,  have 
found  that  Assman  was  in  the  exercise  of  ordinary  care.  This 
finding  has  been  approved  by  the  trial  court.  We  think  the  find- 
ing should  not  be  disturbed.  The  judgment  of  the  district  court 
is  affirmed. 

Johnston,  C.  J.,  and  Mason,  Smith,  Graves,  and  Benson. 
JJ.,  concur. 


Baxter  v.  Auburn  &  S.  Electric  R.  Co. 

(Court  of  Appeals  of  New  York,  Jan.  7,  1898.) 

[83  N.   E.  Rep.  469.] 

Negligence— Evidence— Burden  of  Proof.'*' — In  an  action  for  in- 
jnries,  plaintiff  must  show  that  his  conduct  did  not  so  concur  with  de- 
fendant's negligence  as  to  have  become  a  proximate  cause  of  the 
injury. 

Same — Circumstantial  Evidencew^Freedom  from  contributory  neg- 
ligence may  be  shown  from  circumstances  from  which  the  jury  may 
fairly  infer  such  fact. 

Death — Action — ^Evidence— Burden  of  ProoLf — In  an  action  for 
wrongful  death,  the  burden  is  on  plaintiff  to  show  affirmatively  that 
deceased  was  without  contributory  negligence. 

Negligence— Questions  for  Jury. — ^Where,  in  an  action  for  injuries, 
the  facts  are  undisputed,  and  permit  only  the  one  inference  to  be 
drawn  from  them  that  there  was  no  occasion  for  the  accident  con- 
sistent with  proper  care  on  the  part  of  the  plaintiff,  the  question  of 
contributory  negligence  is  one  of  law  for  the  court. 

*For  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  the  existence  of  contributory  negligence  or  its  absence,  see 
?oot-notes  appended  to  MacFeat  v.  Philadelphia,  etc.,  R.  Co.  (Del. 
Sup'r  Ct),  24  R.  R.  R.  56,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  56;  foot-note 
appended  to  Edington  v.  St.  Louis,  etc.,  R.  Co.  (Mo.),  24  R.  R.  R. 
"07,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  707. 

tSce  extensive  note,  25  R.  R.  R.  217,  48  Am.  &  Eng.  R.  Cas.,  N.  S., 
217. 
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Street  Raflroads — ^Injuries  to  Person  on  Track — Contributory  Neg- 
ligence4 — Where,  in  an  action  for  the  death  of  one  who  was  run 
over  by  an  electric  car  between  street  crossings,  it  appeared  that  just 
before  he  started  to  drive  a  team  of  horses  across  the  track  he  looked 
eastward  along  the  track  at  a  point  where  it  was  visible  for  600  feet, 
and  then  proceeded  35  feet  to  the  track,  where  he  was  struck  by  a  car 
coming  from  the  east,  he  was  guilty  of  contributory  negligence,  as  if 
he  had  looked  again  before  crossing  the  track,  he  must  have  seen  the 
car  so  as  to  have  been  able  to  avoid  the  accident. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. 

Action  by  Angeline  Baxter,  as  administratrix,  against  the  Au- 
burn &  Syracuse  Electric  Railroad  Company.  From  a  judgment 
of  the  Appellate  Division  affirming  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed,  and  new  trial  ordered. 

William  Nottingham,  for  appellant. 
R.  C  S.  Drummond,  for  respondent. 

Gray,  J.  The  plaintiff  has  recovered  a  judgment  against  the 
defendant  for  the  damages  sustained  by  her  in  the  loss  of  her 
husband,  whose  death,  as  she  alleged,  was  caused  through  the  neg- 
ligent management  of  one  of  the  defendant's  cars.  The  judgment 
was  affirmed  by  a  divided  vote  of  the  justices  of  the  Appellate 
Division,  and  upon  this  appeal  it  is  principally  urged  upon  us  by 
the  defendant  that  the  deceased  appears  from  the  evidence  to 
have  contributed  to  the  accident  by  his  own  negligent  conduct. 
It  is  necessary  in  these  cases,  when  a  defendant  is  sought  to  be 
charged  with  the  consequences  of  the  neglect  of  a  duty  to  exer- 
cise care,  that  the  person  injured  as  the  result  of  that  neglect 
shall  not^  appear  to  have  contributed  to  the  injur}'  by  his  own 
negligence.  It  must  affirmatively  appear  that  his  conduct  did  not 
so  concur  with  the  defendant's  negligence,  and  enter  into  the  in- 
cident, as  to  have  become  a  proximate  cause  of  the  injury.  He 
must  have  exercised  that  degree  of  care  which  was  commen- 
surate with  the  situation.  That  may  be  shown  directly  through 
the  testimony  of  eyewitnesses  or  it  may  appear  from  circum- 
stances which  permit  the  jurors  fairly  to  infer  the  fact.  When 
by  reason  of  the  death  of  the  injured  person  his  mouth  is  closcvi, 
the  burden  nevertheless  remains  upon  the  complainant,  upon 
whom  the  cause  of  action  has  devolved,  to  show  affirmatively  by 
direct  evidence,  or  from  surrounding  circumstances,  that  the  de- 
ceased was  without  fault.  When  the  evidence  as  to  how  he  con- 
ducted himself  is  confined  to  inferences  from  circumstances,  the 

tSee  foot-notes  appended  to  Hattcher  v.  McDermot  (Md.),  20  R.  R- 
R.  533,  43  Am.  &  Eng.  R.  Cas.,  N.  S..  533;  foot-notes  appended  to 
Marshall  v.  Green  Bay  &  W.  R.  Co.  (Wis.),  16  R.  R.  R.  138,  39  Am. 
&  Eng.  R.  Cas.,  N.  S.,  138. 
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courts,  where  the  defendant's  conduct  has  been  flagrantly  viola- 
tive in  one  way  or  another  of  the  duty  owing,  have  been  inclined 
to  relax  the  application  of  the  rule  as  to  the  quantum  of  proof, 
and  greater  latitude  is  allowed  in  permitting  the  inference  of  an 
exercise  of  ordinary  care.  If  in  such  case  the  surrounding  facts 
and  circumstances  reasonably  indicate  that  the  accideiit  might 
have  occurred  without  negligence  in  the  deceased,  that  inference 
becomes  possible,  in  addition  to  that  which  involves  careless  con- 
duct, or  a  willful  disregard  of  personal  safety,  and  thus  as  a 
question  of  fact  it  would  be  for  the  jury  to  decide  between  the 
two  possible  inferences.  But  when  the  facts  are  undisputed,  and, 
taken  with  the  occurrence  of  the  accident,  they  permit  only  the 
one  inference  to  be  drawn  from  them,  that  there  was  no  oc- 
casion for  the  accident  consistent  with  the  exercise  of  proper  pru- 
dence and  care  on  the  part  of  the  injured  person,  the  plaintiff 
has  failed  to  make  a  case.  The  question  is,  then,  one  of  law  for 
the  court  to  determine.  See  Tolman  v.  Svracuse,  B.  &  N.  Y.  R. 
R.  Co.,  98  N.  Y.  198,  50  Am.  Rep.  649.  ^ 

In  this  case  there  was  direct  testimony  upon  which  the  plain- 
tiff relied  to  show  how  the  accident  occurred;  but  it  failed  to  es- 
tablish, or  to  suggest,  that  the  deceased  exercised  that  care  or 
prudence  in  conduct  which  was  necessary  upon  the  occasion.  In- 
deed the  testimony  of  the  eyewitness,  and  the  circumstances  dis- 
closed by  the  evidence  preclude  a  reasonable  inference  that  he 
was  mindful  of  the  situation.  He  was  employed  as  a  teamster 
by  the  municipality,  and  was  engaged  in  dragging  flagstones  from 
a  stoneyard,  and  in  loading  them  upon  a  wagon,  which  stood  in 
the  street  by  the  curbstone.  For  the  purpose  the  horses  had  been 
detached  from  the  wagon.  While  so  engaged  it  commenced  to 
rain,  and  he  and  his  fellow  workman  (McCabe)  took  shelter  un- 
der a  tree  upon  a  strip  of  turf  between  the  curb  and  the  sidewalk. 
They  stood  there  for  a  time  with  the  horses  when  the  rain  so 
mcreased  in  violence  that  the  deceased  proposed  to  go  to  a  barn 
upon  the  other  side  of  the  street.  A  single  track  pi  the  defend- 
ant was  laid  in  the  center  of  the  street,  at  a  distance  from  either 
curb  of  14  feet.  Upon  it  the  defendant  operated  its  cars  by  elec- 
trical power.  The  men  were  upon  the  south  side  of  the  street, 
and  as  they  stood  under  the  tree  they  were  facing  eastward,  and 
in  the  direction  from  which  a  car  would  come.  From  that  point 
the  track  was  plainly  visible  for  600  feet.  McCabe  testified  as 
to  their  position,  and  that  they  were  both  looking  "up  the  street," 
or  to  the  east,  and  that  no  car  was  in  sight.  When  the  deceased 
proposed  to  seek  the  shejter  of  the  barn,  he  turned  to  get  his 
horses,  drove  them  around  the  wagon,  and  proceeded  to  cross 
the  street  diagonally,  in  a  westerly  direction.  This  placed  him 
with  his  back  partly  to  an  approaching  car.  Before  he. had  passed 
pver  the  track  a  car  came  along  and  struck  him,  inflicting  in- 
juries which  subsequently  resulted  in  his  death.    McCabe  had 
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turned  away  to  do  something  and  he  did  not  observe  the  move- 
ments of  the  deceased  from  the  time  of  leaving  the  tree  until  the 
car  struck  him.    I  think  that  the  evidence  permitted  the  jury  to 
infer  that  the  car  was  moving  at  an  excessive  rate  of  speed,  and 
we  may  assume  that  the  motorman  was  negligent  in  operating 
his  car.    The  deceased,  however,  does  not  appear  to  have  looked 
again  in  the  direction  from  which  a  car  might  be  expected  after 
he  started  with  his  horses  to  cross  the  track.    McCabe  could  not 
say  that  he  did  look.    No  other  witness  for  the  plaintiff  could  so 
testify,  and  no  fact  permitted  a  reasonable  inference  that  he  did. 
There  was  an  interval  of  time,  and  he  had  to  proceed  at  least  35 
feet  from  the  tree  to  the  point  of  crossing,  and,  short  as  was  the 
distance  to  cover,  he  had  no  right  to  act  in  exclusive  reliance 
upon  the  fact  that  no  car  had  been  in  sight  when  he  stood  under 
the  tree.    A  street  surface  railway  track  may  not  be  as  much  a 
place  of  danger  as  is  a  steam  railway  track,  but  nevertheless  its 
presence  in  the  street  admonishes  a  person  to  be  reasonably  vigi- 
lant when  attempting  to  cross.    It  behooved  the  deceased,  before 
going  upon  it,  to  use  his  senses,  and  to  look  and  to  listen.    He 
was  to  decide  if  it  was  reasonably  prudent  at  the  moment  to  cross 
it.    The  omission  to  look  would  only  be  excusable  in  a  situation 
where  that  precaution  was  shown  by  the  circumstances  to  have 
been  an  unavailing  one.    However  excessive  the  speed  of  the  car, 
it  is  plain  that,  had  the  deceased  looked  again  after  leaving  the 
sidewalk,  he  would  have  seen  it,  and  might  have  awaited  its  pas- 
sage.   It  was  culpable  negligence  as  matter  of  law,  in  my  opinion, 
for  him  to  drive  across  the  car  track,  between  street  crossings  as 
he  was,  without  looking  to  see  if  a  car  was  approaching  at  a  point 
where  it  could  have  been  seen  for  several  hundred  feet.    That 
was  the  evidence,  and  I  think  it  showed  an  inexcusable  neglect  on 
the  part  of  the  deceased,  which  contributed  directly  to  his  injury 
as  a  proximate  cause  thereof. 

So  it  was  error  for  the  trial  court  to  instruct  the  jurors  that  if 
the  deceased  "saw  600  feet  of  clear  track  up  Lincoln  street  hill, 
and  immediately  turned  and  picked  up  his  reins,  and  started  to 
drive  directly  across  the  street,  and  went  across  in  an  expeditious 
way,  and  this  car  came  down  upon  him  without  warning,  at  a 
.terrific  rate  of  speed,  and  cut  him  down,  the  jury  might  say  that 
he  had  done  all  that  a  prudent  man  could  be  expected  to  do." 
This  instruction  was  excepted  to,  and  for  the  reasons  already 
given  it  was  distinctly  erroneous.  As  the  proposition  was  put, 
he  had  not  done  all  that  the  situation  required  of  him ;  for  the  ex- 
ercise of  the  most  ordinary  degree  of  prudence  and  of  care  de- 
manded that  he  should  again  look  before  he  crossed  the  track. 

I  advise  the  reversal  of  the  judgrhent,  and  that  a  new  trial  be 
ordered,  wi^th  costs  to  abide  the  event. 

Cullen/C.  J.,  and  Edward  T.  Bartlett,  Haight,  Werner. 
WiLLARD  Rartlett.  and  Hiscock,  JJ.,  concur. 
Judgment  reversed,  etc. 
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Watson  v.  Manitou  &  Pikes  Peak  Ry.  Co.  et  al 
(Supreme  Court  of  Colorado,  Oct.  7,  1907.) 

Pac.  Rep.  17.] 


Preinises — Duty  to  Licensee.'*' — Defendant 
operated  a  railroad  to  the  summit  of  Pikes  Peak  and  leased  certain 
buildings  to  H.  for  a  hotel  for  25  per  cent,  of  H.'s  gross  receipts.  The 
hotel  was  higher  than  the  station  platform,  and  a  retaining  wall  pro- 
tected the  platform  from  loose  stones  which  might  roll  down  the 
side  of  the  mountain.  The  wall  was  ascended  by  a  flight  of  steps,  and 
the  buildings  were  located  16  feet  from  the  top  thereof.  Plaintiff  ar- 
riTed  at  the  hotel  at  about  10  o'clock  p.  m.,  and,  after  being  informed 
that  the  beds  were  all  full,  he  obtained  an  employee's  bed.  Later  in 
the  night  he  went  out  of  doors  for  a  private  purpose,  and,  not  keep- 
ing within  the  light  reflected  from  the  house,  stepped  off  the  retaining 
wall  and  was  injured.  Held,  that  plaintiff  was  not  an  invited  guest  of 
the  railroad  company,  but  was  at  most  a  mere  licensee  thereof,  as  to 
whom  it  owed  no  active  duty  to  light  or  rail  the  wall. 

Same — ^Contributory  Negligence^ — Plaintiff,  having  reached  the  ho- 
tel by  means  of  the  steps  over  the  retaining  wall,  was  charged  with 
knowledge  of  the  nature  of  the  surface  of  the  ground  surrounding 
the  hotel,  and  was  himself  negligent  in  walking  as  he  did. 

lUilroads — Station  Ground — ^Injury  to  Licensee.* — One  who  goes 
on  the  station  grounds  of  a  railroad  company  for  his  own  convenience 
is  there  at  his  own  risk  and  cannot  recover  for  injury  received  be- 
cause of  the  defective  condition  of  the  grounds. 

Negligence — Dangerous  Premises— -Liability  to  Trespasser  or  Li- 
censee^— ^The  owner  of  property  is  not  liable  to  a  trespasser  or  one 
who  is  on  the  property  by  the  owner's  permission  or  sufferance  for 
negligence  of  himself  or  servant,  nor  for  what  would  be  a  nuisance  if 
it  were  in  a  place  where  all  people  had  a  legal  right  to  be  without 
question  as  to  their  purpose  or  business. 

Same. — ^There  is  ordinarily  no  duty  of  the  landowner  to  a  licensee, 
except  to  refrain  from  willful  or  wanton  injury  to  him  and  to  use 
reasonable  care  to  prevent  injury  after  discovering  his  danger. 

Trial— Taking  Case  from  Jury — Nonsuit. — ^The  court  properly  di- 
rected nonsuit  where  it  would  have  been  compelled  to  set  aside  a 
verdict  in  favor  of  plaintiff  if  one  had  been  returned. 

Appeal — Presentation    of    Error — Documentary    Evidence. — ^Where 

*For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
licensees  or  trespassers  on  railroad  premises,  see  foot-notes  appended 
to  Baltimore,  etc.,  R.  Co.  v.  Slaughter  (Ind.),  22  R.  R.  R.  333,  45  Am. 
&  Eng.  R.  Cas.,  N.  S.,  333;  Illinois  Cent.  R.  Co.  v.  Willis*  Adm*r  (Kv.), 
22  R.  R.  R.  312,  45  Am.  &  Eng.  R.  Cas..  N.  S.,  312;  Hudson  v.  Atlantic 
Coast  Line  R.  Co.  (N.  Car.),  22  R.  R.  R.  305,  45  Am.  &  Eng.  R.  Cas., 
^*-  S.,  305;  foot-notes  appended  to  Croft  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  21  R.  R.  R.  583,  44  Am.  &  Eng,  R.  Cas.,  N.  S.,  583. 
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copies  of  advertisements  offered  in  evidence  and  excluded  were  not 
preserved  in  the  abstract,  their  materiality  could  not  be  determined 
on  appeal. 

Appeal  from  District  Court,  El  Paso  County ;  Louis  W.  Cun- 
ningham, Judge. 

Action  by  Phillip  J.  Watson  against  the  Manitou  &  Pikes 
Peak  Railway  Company  and  another.  From  a  judgment  in  favor 
of  defendants,  plaintiff  appeals.     Affirmed. 

Walter  Scott,  for  appellant. 

Bailey^  J.  The  defendant  corporation  was  the  owner  of  and 
operated  a  railroad  extending  from  the  city  of  Manitou  to  the 
summit  of  Pikes  Peak,  and  was  also  the  owner  of  certain  build- 
ings upon  the  summit  of  the  Peak.  These  buildings  were  leased 
to  the  defendant  Hiestand,  who  used  them  for  the  purpose  of 
maintaining  a  hotel  and  curio  store.  The  rental  paid  by  Hiestand, 
to  the  corporation  was  25  per  cent,  of  the  gross  receipts.  Aside 
from  the  amount  of  rents  received,  it  does  not  appear  that  the 
corporation  had  any  interest  in  the  business  of  the  hotel  and 
curio  store,  or  that  it  had  any  voice  in  the  management  of  same. 
It  appears  that  at  the  stopping  place  of  the  trains  operated  by 
defendant  corporation  there  was  a  platform.  The  hotel  was 
upon  an  elevation  considerably  higher  than  this  platform.  The 
ground  was  rough  and  broken  and  covered  with  loose  and  irregu- 
lar masses  of  stone.  A  retaining  wall  had  been  constructed,  evi- 
dently for  the  purpose  of  preventing  the  rock  from  rolling  down 
upon  the  platform  or  the  railroad  track.  Steps  were  made  as- 
cending this  retaining  wall,  by  which  passengers  from  defendant 
corporation's  trains  could  reach  the  buildings.  From  the  top  of 
the  steps  to  the  buildings  was  a  distance  of  16  feet.  Upon  the  2d 
day  of  July  1902,  the  plaintiff  walked  from  Manitou  to  the  sum- 
mit of  Pikes  Peak,  reaching  the  latter  place  about  10  o'clock  at 
night.  He  applied  to  the  parties  in  charge  of  the  hotel  for  a 
place  to  sleep,  but  was  informed  that  the  beds  were  all  full,  and 
that  he  could  not  be  accommodated.  After  some  conversation, 
one  of  the  employees  of  Hiestand  at  the  hotel  informed  plaintiff 
that  he  might  have  the  employees  bed  upon  payment  of  $2.  This 
offer  was- accepted,  and  plaintiff  retired.  After  he  had  been  in 
bed  for  some  time,  he  concluded  that  he  would  be  unable  to  sleep 
because  he  had  become  chilled  and  could  not  get  warm  in  bed, 
and  for  the  further  reason  that  he  was  annoyed  by  the  presence 
of  two  other  men  who  occupied  a  bed  in  the  same  room.  Plain- 
tiff finally  arose  and  went  into  another  room,  where  there  was  a 
fire,  and  in  which  one  of  the  employees  of  Hiestand  was  at  work. 
After  plaintiff  had  been  sitting  by  the  fire  for  something  like  an 
hour,  he  desired  to  urinate,  and  was  informed  by  this  employee 
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that  there  was  no  urinal  in  the  house,  and  it  would  be  necessary 
for  him  to  go  outside,  which  he  did.  The  light  from  the  house 
was  so  placed  that  the  reflection  from  it  extended  from  the  door 
some  distance  outside.  Notwithstanding  that  it  was  dark,  plain- 
tiff did  not  keep  within  the  line  of  the  light,  but  went  diagonally 
away  from  it  for  a  distance  of  about  35  feet,  at  which  point  he 
stepped  off  the  retaining  wall,  fell  a  distance  of  three  or  four 
feet,  and  was  injured.  He  then  brought  this  action  against  the 
defendants  to  recover  damages  because  of  his  injury.  At  the 
close  of  the  plaintiff's  testimony  and  on  the  application  of  de- 
fendants, the  court  ordered  a  nonsuit,  for  the  reason  that  the 
endence  failed  to  disclose  that  the  defendants  were  guilty  of  negli- 
gence, and  that  it  did  disclose  that  plaintiff  was  guilty  of  con- 
tributory negligence,  from  which  judgment  the  plaintiff  appealed. 
Plaintiff  in  his  brief  says:  "At  the  conclusion  of  the  trial 
counsel  for  plaintiff  stated  to  the  court  that  he  did  not  intend  to 
press  the  liability  of  the  defendant  Hiestand  because  the  testimony 
showed  that  the  accident  occurred  at  a  point  which  Hiestand 
did  not  lease  from  defendant  railway  company  and  over  which 
he  had  no  oversight  or  control."  So  that  the  only  question  pre- 
sented to  us  is  as  to  whether  or  not  the  facts  present  a  cause  of 
action  against  the  railway  company.  The  contention  of  the  plain- 
tiff as  to  the  liability  of  the  company  is  based  upon  the  doctrine 
as  announced  by  the  Supreme  Court  of  the  United  States  in  Ben- 
nett V.  Railroad  Co.,  102  U.  S.  577,  26  L.  Ed.  235,  the  syllabus 
of  which  is  as  follows :  "The  owner  or  occupant  of  land  who  in- 
duces others  to  come  upon  it  for  a  lawful  purpose  is  liable  in 
damages  to  them  (they  using  due  care)  for  injuries  occasioned 
by  the  unsafe  condition  of  the  land  or  its  approaches,  if  such  con- 
dition was  known  to  him,  and  not  to  them,  and  he  negligently  suf- 
fered it  to  exist,  without  giving  timely  notice  thereof  to  them  or 
the  public."  Under  no  possible  view  of  this  case  can  it  be  said 
that  plaintiff  climbed  to  the  top  of  Pikes  Peak  upon  the  invita- 
tion of  the  defendant  company.  He  was  not  a  passenger,  neither 
did  he  contemplate  becoming  one.  He  visited  this  place  for  his 
own  pleasure  and  gratification,  and  not  for  the  profit  or  pleasure 
of  the  company.  Plaintiff  insists  that  the  company  did  receive 
profit  out  of  his  visit,  because,  under  the  terms  of  the  lease,  it 
would  be  entitled  to  50  cents  of  the  $2  paid  by  the  plaintiff  t6  the 
employee  of  defendant  Hiestand  for  the  use  of  the  employee's 
bed.  There  is  no  proof  as  to  whether  that  $2  was  retained  by  the 
party  who  gave  up  his  bed,  or  whether  it  went  into  the  hands  of 
the  hotel  keeper.  In  any  event,  the  fact  that  the  railroad  com- 
pany was  the  lessor  of  the  premises  would  not  tend  to  make  it 
liable.  There  is  nothing  to  show  that  the  railroad  company  was 
negligent  in  the  maintenance  of  its  grounds,  unless  it  might  be 
said  that  it  should  have  placed  a  railing  around  the  retaining  wall, 
or  had  permanent  lights  fixed  there  so  that  the  wayfarer  who 
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sought  to  wander  about  on  the  Peak  during  the  midnight  hours 
might  not  suffer  injury. 

A  railroad  company  may  not  be  made  to  respond  in  damages 
to  every  person  who  may  chance  to  be  injured  upon  its  grounds. 
"One  who  goes  to  the  station  house  of  a  railroad  company,  not 
for  the  purpose  of  any  business,  or  to  meet  expected  friends,  or 
to  see  others  depart,  but  as  a  mere  spectator,  for  his  own  pleas- 
ure and  convenience,  is  there  at  his  own  risk  and  peril,  and  cannot 
recover  damages  for  personal  injuries  received  in  consequence  of 
a  defective  platform  or  station  grounds."  Fetter  on  Carriers  of 
Passengers,  §  239;  Poling  v.  Railroad  Co.,  38  W.  Va.  645,  18  S. 
E.  782,  24  L.  R.  A.  215 ;  Pittsburgh,  Ft.  W.  &  C.  Ry.  Co.  v.  Ring- 
ham,  29  Ohio  St.  364;  Burbank  v.  Railroad  Co.,  42  La.  Ann. 
1156,  8  South.  580,  11  L.  R.  A.  720,  and  other  authorities  cited 
in  the  foregoing.  The  case  of  Gillis  v.  Pa.  Railroad  Co.,  59  Pa. 
129,  98  Am.  Dec.  317,  was  one  in  which  a  large  number  of  peo- 
ple met  at  the  station  house  on  the  occasion  of  the  visit  of  An- 
drew Johnson,  President.  Because  of  the  great  weight  upon  it, 
the  platform  broke,  and  the  plaintiff  was  injured.  He  brought 
the  action  to  recover  for  damages  suffered  on  account  of  the  in- 
jury. At  the  close  of  the  testimony  the  court  instructed  the  jun- 
to return  a  verdict  for  the  defendant,  which  was  done.  Upon 
appeal,  Sharswood,  J.,  said:  "It  is  *  *  *  well  settled  that  the 
owner  of  property  is  not  liable  to  a  trespasser,  or  to  one  who  is 
on  it  by  mere  permission  or  sufferance,  for  negligence  of  himself 
or  servants,  or  for  that  which  would  be  a  nuisance  if  it  were  in  a 
public  street  or  common,  where  all  persons  had  a  legal  right  to 
be  without  question  as  to  their  purpose  or  business."  See,  also, 
Woolwine's  AdmV  v.  Railway  Co.,  36  W.  Va.  329,  15  S.  E.  81, 
16  L.  R.  A.  271,  32  Am.  St.  Rep.  859.  The  case  of  Bennett  v. 
Railroad  Company,  supra,  so  much  relied  upon  by  appellant, 
practically  announces  the. same  doctrine.  At  page  584  of  102  U. 
S.  (26  L.  Ed.  235),  it  is  said:  "It  cannot  be  pretended  that  Ben- 
nett, at  the  time  he  was  injured,  was,  in  any  sense,  a  trespasser 
upon  the  premises  of  the  company.  Nor  is  this  case,  like  many 
cited  in  the  books,  one  of  mere  passive  acquiescence  by  the  owner 
in  the  use  of  his  premises  by  others.  Nor  is  it  a  case  of  mere 
license  or  permission  by  the  owner,  without  circumstances  show- 
ing an  invitation  extended,  or  an  inducement,  or,  in  the  language 
of  some  of  the  cases,  an  allurement,  held  out  to  him  as  one  of  the 
general  public.  It  is  sometimes  difficult  to  determine  whether  the 
circumstances  make  a  case  of  'invitation,'  in  tfie  technical  sense 
of  that  word,  as  used  in  a  large  number  of  adjudged  cases,  or 
only  a  case  of  mere  license.  *The  principle,'  says  Mr.  Campbell, 
in  his  treatise  on  Negligence,  'appears  to  be  that  invitation  is  in- 
ferred where  there  is  a  common  interest  or  mutual  advantage, 
while  a  license  is  inferred  where  the  object  is  the  mutual  pleas- 
ure or  benefit  of  the  person  using  it.' 


>  >» 
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Appellant  complains  because  the  defendant  company  did  not 
warn  him  of  the  existence  of  the  retaining  wall  and  of  the 
danger  incident  to  walking  around  the  premises  after  dark.  Plain- 
tiff arrived  upon  the  premises  during  the  night  and  ascended  the 
stairs  which  reached  from  the  platform  to  the  ground  upon  which 
the  building  was  situate,  so  he  had  actual  knowledge  that  the  plat- 
form was  much  lower  than  the  building,  and  that  the  descent  was 
abrupt;  but,  in  any  event,  he  was  not  there  as  the  guest  of  the 
defendant  company.  He  was  not  a  passenger  and  had  no  busi- 
ness with  the  company.  At  most,  he  was  there  as  a  licensee,  and 
in  such  cases  it  is  not  the  duty  of  the  licensor  to  give  notice  of 
hidden  dangers.  "It  is  said  that  the  licensor  owes  a  duty  to  his 
licensee  to  give  him  notice  of  hidden  dangers  or  traps.  Expres- 
sions to  this  effect  are  found  in  some  of  the  decided  cases,  but 
we  think  they  do  not  accurately  state  the  law.  *  *  *  It  may  be 
that  if  the  licensor  makes  the  premises  more  dangerous  after  the 
license  is  granted,  in  such  a  way  that  the  increased  danger  is  not 
open  to  observation,  it  is  his  duty  to  notify  the  licensee;  but  we 
do  not  believe  that  he  is  bound  to  notify  him  of  ordinary  dan- 
gers incident  to  the  condition  and  use  of  the  premises  at  the  time 
the  license  was  granted."  Elliott  on  Railroads,  §  1250.  "We 
have  endeavored  to  show  in  the  preceding  section  that  there  is, 
ordinarily,  no  duty  to  a  licensee  except  to  refrain  from  willful 
or  wanton  injury  to  him  and  to  use  reasonable  care  to  prevent 
injury  to  him  after  discovering  his  danger.  If  there  is  no  duty 
to  the  plaintiff  or  no  violation  of  such  duty,  there  is,  of  course, 
no  liability."     Id.,  §  1251. 

As  touching  upon  the  contributory  negligence  of  the  plaintiff, 
the  case  of  Reed  v,  Axtell  &  Myers,  Receivers,  84  Va.  231,  4  S. 
E.  587,  is  instructive.  It  appears  that  the  plaintiff  was  a  pas- 
senger who  desired  to  go  to  Brenlo.  Upon  being  informed  that 
the  train  did  not  stop  there,  she  concluded  to*  stay  at  Scottsville 
and  take  the  next  train,  which  would  pass  through  the  latter  place 
between  daylight  and  sunrise.  She  was  shown  into  the  depot, 
and  inquiry  was  made  whether  she  desired  to  go  to  a  hotel.  She 
stated  that  she  preferred  to  spend  the  remainder  of  the  night  at 
the  station.  She  inquired  whether  there  was  a  ladies'  toilet  room 
in  the  building,  and,  upon  being  informed  that  there  was  not, 
went  out  on  the  platform,  which  was  not  lighted,  and  walked  to 
the  end  of  it  in  the  dark,  where  she  fell  to  the  ground,  a  distance 
of  several  feet.  So  much  of  the  platform  as  was  immediately 
in  front  of  the  waiting  room  was  lighted  by  the  light  in  the  room. 
Without  taking  the  precaution  to  inquire  or  ascertain  whether  or 
not  she  could  safely  do  so,  she  turned  at  right  angles  upon 
stepping  upon  the  platform  from  the  lighted  waiting  room, 
walked  off,  and  was  injured.  At  the  trial  she  obtained  a  verdict 
at  the  hands  of  the  jury  which  was  set  aside  by  the  court,  and  the 
action  of  the  court  in  so  doing  was  sustained ;  the  appellate  court 
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saying  that,  all  the  circumstances  considered,  she  was  not  only 
negligent,  but  reckless,  which  clearly  defeated  her  right  of  re- 
covery. So,  in  this  particular  case,  where  the  plaintiff  knew  that 
in  one  direction  from  the  building  there  was  a  flight  of  steps 
within  16  feet  by  means  of  which  the  retaining  wall  was  ascended, 
and  knew  that  he  was  upon  the  top  of  a  mountain  the  sides  of 
which  were  more  or  less  precipitous,  and,  not  having  made  any 
inquiry  of  parties  present  concerning  the  conditions  surrounding 
the  building,  voluntarily  left  the  portion  of  the  ground  which  was 
lighted  by  the  reflection  of  the  lamp  and  walked  a  distance  of 
some  30  or  35  feet  in  the  dark,  as  he  says,  hastily,  it  would  seem 
that  the  thing  he  might  reasonably  have  expected  was  to  fall 
over  a  precipice. 

The  judgment  of  nonsuit  was  properly  rendered.  The  defend- 
ant company  violated  none  of  the  obligations  which  it  owed  to 
the  plaintiff,  whether  he  was  a  mere  trespasser  or  a  licensee,  and, 
taking  the  course  he  did,  without  making  inquirj^  as  to  the  sur- 
rounding conditions,  he  was  reckless  concerning  his  own  safety. 
If  the  matter  had  been  submitted  to  a  jury,  and  that  body  had 
rendered  a  verdict  in  favor  of  the  plaintiff,  it  would  have  been 
necessary  to  have  Set  it  aside.  Snyder  v.  Colo.  Springs  &  C.  R. 
R.  Co.  (Colo.)  85  Pac.  686,  8  L.  R.  A.  (N.  S.)  781 ;  Chivington 
V.  Colo.  Springs,  9  Colo.  597,  14  Pac.  212 ;  Woolwine's  Adm'r  :'. 
«C'hes.  &  O.  R.  R.,  supra;  Randell  v.  Railroad  Co.,  109  U.  S. 
478,  3  Sup.  Ct.  322,  27  L.  Ed.  1003. 

It  appears  from  the  abstract  that  before  ascending  the  Peak 
plaintiff  had  read  a  certain  advertisement,  a  copy  of  which  was 
handed  him.  He  was  asked  to  state  what  the  advertisement  con- 
tained, and  the  question  was  objected  to  as  being  immaterial. 
Plaintiff  was  also  inquired  of  concerning  the  contents  of  certain 
other  advertisements,  and  objections  to  the  admission  of  same 
were  sustained.  The  action  of  the  court  in  this  behalf  was  as- 
signed as  error.  Copies  of  these  advertisements  have  not  been 
preserved  in  the  abstract,  and  consequently  we  are  unable  to  de- 
termine whether  they  were  material  or  not. 

Perceiving  no  reversible  error  in  the  proceedings  below,  the 
judgment  will  be  affirmed. 

Affirmed. 

Steele,  C.  J.,  and  Goddard,  J.,  concur. 
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South  Covington  &  C.  St.  Ry.  Co.  v,  Besse. 

(Court  of  Appeals  of  Kentucky,  March  26,  1908.) 

[108  S.  W.  Rep.  848,] 

Street  Railroads — Care  Required — Duty  of  Travelers  on  Street.* — 
Persons  in  charge  of  a  street  car  must  keep  a  lookout  for  persons  and 
vehicles  on  the  street,  .and  exercise  ordinary  care  to  avoid  injuring 
them;  and  travelers  on  the  street  must  keep  a  lookout  for  cars,  and 
exercise  ordinary  care  to  keep  out  of  their  way. 

Same — ^Contributory  Negligence.f — A  traveler  on  a  street  on  which 
street  cars  are  operated  must,  on  passing  a  car,  keep  out  of  its  way, 
and  at  curves  in  the  street  he  must  drive  further  from  the  car  than  at 
other  points,  and  where  he  does  not  make  a  sufficient  allowance  for 
the  swing  of  the  car,  and  drives  so  close  to  it  that  it  in  turning  strikes 
his  vehicle,  he  is  guilty  of  contributory  negligence,  precluding  a  re- 
covery. 

Appeal  from  Circuit  Court,  Campbell  County. 
"Not  to  be  officially  reported." 

Action  by  Frank  Besse  against  the  South  Covington  &  Cin- 
cinnati Street  Railway  Company.  From  a  judgment  for  plaintiflf, 
defendant  appeals.     Reversed  and  remanded. 

-  • 

*For  the  authorities  in  this  series  on  the  subject  of  the  mutual  rights 
and  duties  of  street  railways  and  other  users  of  streets,  see  foot-notes 
appended  to  Adams  v.  Camden  &  Sub.  Ry.  Co.  (N.  J.),  8  R.  R.  R. 
"90,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  790,  where  all  those  preceding  it  are 
collected;  foot-notes  appended  to  Olney  v.  Omaha,  etc.,  St,  Ry.  Co. 
(Xeb.),  23  R.  R.  R.  300,  46  Am.  &  Eng.  R.  Cas.,  300;  foot-notes  ap- 
pended to  McCarthy  v.  Consolidated  Ry.  Co.  (Conn.),  22  R.  R.  R. 
685,  45  &  Eng.  R.  Cas.,  N.  S.,  685;  foot-notes  appended  to  United  Rys. 
&  Elec.  Co.  V.  Watkins  (Md.),  22  R.  R.  R.  641,  45  Am.  &  Eng.  R.  Cas., 
X-  S.,  641;  foot-notes  appended  to  Indianapolis  Trac.  &  Term.  Co.  v. 
Kidd  (Ind.).  22  R.  R.  R.  366,  45 "Am.  &  Eng.  R.  Cas.,  N.  S.,  366;  Wein- 
berger V.  North  Jersey  St.  Ry.  Co.  (N.  J.),  22  R.  R.  R.  351,  45  Am.  & 
Enjf.  R,  Casy  N.  S.,  351. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  driving  other  vehicles  in  streets  upon  which  street 
cars  are  operated,  see  foot-notes  appended  to  Montgomery  St.  Ry.  Co. 
I'.  Hastings  (Ala.),  10  R.  R.  R.  2,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  2, 
where  all  those  preceding  it  are  collected;  foot-notes  appended  to 
Peterson  v.  St.  Louis  Transit  Co.  (Mo.),  22  R.  R.  R.  732,  45  Am.  & 
Eng.  R.  Cas.,  N.  S.,  732;  foot-notes  appended  to  McCarthy  v.  Con- 
solidated Ry.  Co.  (Conn.),  22  R.  R.  R.  685,  45  Am.  &  Eng.  ^R.  Cas., 
^-  S.,  685;  foot-notes  appended  to  United  Rys.  &  Elec.  Co.  v.  Wat- 
kins  (Md.),  22  R.  R.  R.  641,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  641;  Fin- 
nick  V.  Boston  &  N.  St.  Ry.  (Mass.),  22  R.  R.  R.  619,  45  Am.  &  Eng. 
R.  Cas.,  N.  S.,  619;  foot-notes  appended  to  Weinberger  v.  North 
Jersey  St.  Ry.  Co.  (N.  J.),  22  R.  R.  R.  351,  45  Am.  &  Eng.  R.  Cas.. 
^-  S.,  351;  foot-notes  appended  to  Dewez  v.  Orleans  R.  Co.  (La.)» 
22  R.  R.  R.  24,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  24;  Palmer  Transfer  Co. 
V'  PaducahRy.  &  L.  Co.  (Ky.),  21  R.  R.  R.  815,  44  Am.  &  Eng.  R.  Cas., 
^i.  S.,  815. 
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L.  /.  Crawford,  for  appellant. 
Arthur  C  Hall,  for  appellee. 

HoBSON,  J.  At  the  intersection  of  Berry  street  and  Sixth 
street  in  Dayton,  Ky.,  there  are  double  tracks  of  the  street  rail- 
way. The  street  cars  turn  here  from  Sixth  street  into  Berry 
street.  Frank  Besse,  on  October  5,  1906,  was  driving  along  Sixth 
street,  and  as  he  got  to  the  intersection  of  Sixth  street  and  Berr)- 
street  he  met  a  street  car  going  in  the  opposite  direction.  He  was 
driving  along  on  the  other  track  of  the  street  railway,  and  as  the 
street  car  made  the  turn  the  hind  end  of  the  car  as  it  turned  on 
the  curve  swung  out  beyond  the  track  and  thus  came  in  contact 
with  the  hind  end  of  Besse's  wagon.  By  the  collision  he  was 
thrown  against  the  brake,  and  he  brought  this  suit  to  recover  for 
his  injuries.  A  trial  was  had  before  a  jury,  who  found  for  him. 
and 'fixed  the  damages  at  $500.  Judgment  was  entered  upon  the 
verdict,  and  the  defendant  appeals. 

The  evidence  for  the  plaintiff  showed  that  his  wagon  was 
struck  by  the  hind  end  of  the  car  while  the  wagon  was  within 
the  rails  of  the  other  track  of  the  railway  company.  It  also 
showed  that  the  motorman  saw  Besse  as  he  passed  him,  but  did 
not  see  him  afterwards.  The  car  was  running  about  three  miles 
an  hour  and  there  was  no  lurch  of  the  car,  and  nothing  more  of 
a  swing  by  the  hind  end  than  always  occurred  at  that  point  when 
a  car  of  this  length  passed;  but  the  car  was  an  unusually  long 
one,  and  therefore  the  hind  end  swung  out  further  as  it  turned 
than  the  hind  end  of  a  shorter  car  would  do.  The  proof  for  the 
defendant  was  to  the  effect  that  Besse,  after  passing  the  motor- 
man,  drove  between  the  tracks,  and  got  nearer  to  the  car,  thereby 
causing  the  collision.  The  defendant  introduced  proof  showinjj 
that  the  hind  end  of  the  car  never  reached  over  as  far  as  the 
other  track.  It  is  the  duty  of  those  in  charge  of  street  cars  to 
keep  a  lookout  for  persons  and  vehicles  on  the  street,  and  to  ex- 
ercise ordinary  care  to  avoid  injuring  them.  It  is  the  duty  of 
those  driving  other  vehicles  to  keep  a  lookout  for  the  cars,  and 
to  exercise  ordinary  care  to  keep  out  of  their  way.  The  street 
car  must  stay  upon  its  tracks.  In  making  a  turn,  as  the  trucks 
are  not  at  the  end  of  the  car,  the  end  must  project  more  or  less 
beyond  the  track  according  to  the  length  of  the  car  and  the  de- 
gree of  the  curve.  'Every  driver  of  a  vehicle  must  know  that 
the  motorman  cannot  control  the  hind  end  of  the  car  at  a  curve 
so  as  to  keep  it  from  swinging  out  as  far  as  by  nature  it  will  go. 
It  is  therefore  incumbent  upon  the  driver  of  a  vehicle  passing  a 
street  car  to  keep  out  of  the  way,  and  at  curves  to  drive  farther 
from  the  car  than  at  other  points.  He  must  expect  the  car  to 
stay  on  its  track,  and  he  must  expect  that  the  end  of  the  car  will 
swing  out  in  turning  the  curve ;  and,  if  he  does  not  make  a  suffi- 
cient allowance  for  the  swing  of  the  car,  and  drives  so  close  to 
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it  that  the  car  in  turning  strikes  the  vehicle,  the  fault  is  his  own, 
and  not  that  of  the  street  car  company.  The  motorman  cannot 
leave  his  track.  The  driver  of  the  vehicle  has  the  whole  street 
to  drive  on,  and  it  is  his  fault  if  he  does  not  drive  far  enough 
from  the  car  to  prevent  the  hind  end  of  the  car  from  hitting  his 
wagon  as  he  passes  it.  Under  the  proof  the  court  should  have  in- 
structed the  jury  to  find  for  the  defendant. 

Judgment  reversed,  and  cause  remanded  for  further  proceed- 
ings consistent  herewith. 


Pilmer  i\  Boise  Traction  Co. 

(Supreme   Court   of  Idaho,   Feb.   19,   1908.) 
[94   Pac.   Rep.   432.] 

Trial— Motion  for  Nonsuit — Effect  of  Motion. — A  motion  for  a 
nonsuit  admits  the  truth  of  plaintiff's  evidence,  and  every  inference  of 
fact  that  can  be  legitimately  drawn  therefrom,  and  on  such  motion 
the  evidence  must  be  interpreted  most  strongly  against  the  defendant. 

Same. — In  an  action  to  recover  damages  for  the  injury  or  death  of 
a  person,  by  reason  of  being  run  against  and  over  by  a  street  car,  a 
motion  for  a  nonsuit  at  the  close  of  the  plaintiff's  evidence  should 
not  be  granted,  unless  the  facts  presented  by  the  evidence  are  such 
that  but  one  conclusion  could  reasonably  be  drawn  from  them,  and 
that  conclusion  is  that  no  recovery  can  be  had  under  the  evidence. 

Same. — It  is  the  province  of  the  court  to  determine  that  conclusion, 
and  grant  a  nonsuit;  but,  if  different  minds  might  reasonably  reach 
different  conclusions  from  such  evidence,  the  motion  for  a  nonsuit 
should  be  denied,  and  the  case  submitted  to  the  jury. 

Street  Railroads — Injuries  to  Persons  on  Track — Contributory  Neg- 
ligence—Burden  of  Proof.* — In  this  class  of  cases  the  burden  of  prov- 
ing contributory  negligence  is  with  the  defendant. 

Same— Failure  to  Look  and  Listen.t — Failure  to  look  and  listen  be- 
fore crossing  a  street  car  track  at  a  public  street  crossing  is  not,  as  a 
matter  of  law,  negligence  per  se. 

Same— Reciprocal  Right  and  Duty.t — The  right  and  duty  of  pedes- 
trians, and  the  right  and  duty  of  the  person  in  charge  of  the  motive 
power  of  a  street  car  when  crossing  streets,  are  reciprocal,  and  each  is 
bound  to  use  equal  diligence  to  avoid  collision. 

*See  extensive  note  appended  to  Savage  v.  Rhode  Island  Co.  (R. 
1),  25  R.  R.  R.  206,  48  Am.  &  Eng.  R.  Cas.,  N.  S..  206:  Choctaw,  etc., 
H.  Co.  V.  Baskins  (Ark.),  25  R.  R.  R.  431,  48  Am.  &  Eng.  R.  Cas.,  N. 
S.,  431;  Powers  v.  St.  Louis  Transit  Co.  (Mo.),  23  R.  R.  R.  251,  46 
Am.  &  Eng.  R.  Cas.,  N.  S.,  251. 

tSee  foot-note  appended  to  Price  v.  Rhode  Island  Co.  (R.  I.),  23 
R.  R.  R.  249,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  249. 

tSce  preceding  case,  and  foot-notes. 
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Negligence — Contributory  Negligence — Proximate  Cause.§ — Negli- 
gence on  the  part  of  a  person  which  was  not  the  proximate  cause  of 
his  injury  or  death  will  not  be  a  bar  to  his  recovery. 

Same — ^"Proximate  Cause."|| — The  "proximate  cause"  of  an  even*  is 
that  which  in  a  natural  and  continuous  sequence,  unbroken  by  a  new 
cause,  produces  that  event,  and  without  which  that  event  would  not 
have  occurred  (citing  Words  and  Phrases,  vol.  6,  p.  5760). 

Same — Question  for  Jury — Proximate  Cause. — In  cases  of  this  kind 
the  question  as  to  what  is  the  proximate  cause  of  the  injury  is  a 
question  for  the  jury. 

§For  the  authorities  in  this  series  on  the  question  whether  contrib- 
utory negligence,  in  order  to  prevent  recovery,  must  have  been  the 
proximate  cause  of  the  injury  sued  for,  see  Betchman  v.  Seaboard  A. 
L.  Ry.  (S.  Car.),  21  R.  R.  R.  535,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  535 
(of  injured  servant);  extensive  note,  17  R.  R.  R.  236,  40  Am.  &  Eng. 
R.  Cas.,  N.  S.,  236;  note,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  690;  Oates  v. 
Metropolitan  St.  Ry.  Co.  (Mo.),  3  R.  R.  R.  916,  46  Am.  &  Eng.  R. 
Cas.,  N.  S.,  916  (contributory  negligence  of  person  on  street  injured 
through  management  of  street  car,  does  not  preclude  a  recovery  un- 
less it  entered  directly  into  and  formed  a  part  of  the  efficient  cause  of 
the  accident);  Cox  v.  Wilmington  City  Ry.  Co.  (Del.),  7  R.  R.  R.  818, 
30  Am.  &  Eng.  R.  Cas.,  N.  S.,  818;  Anderson  v.  Southern  Ry.  (S.  Car.). 
17  R.  R.  R.  701,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  701  (must  be  proximate 
cause);  Richmond  Traction  v.  Martin's  Adm'x  (Va.),  9  R.  R.  R.  817, 
32  Am.  &  Eng.  R.  Cas.,  N.  S.,  817  (of  person  injured);  Missouri,  etc., 
Co.  V.  Johnson  (Tex.),  3  R.  R.  R.  178,  26  Am.  &  Eng.  R.  Cas.,  N.  S., 
178  (of  injured  servant) ;  note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  277  (vio- 
lation of  master's  rule  by  injured  servant);  Youngblood  v.  South 
Carolina  &  G.  R.  Co.  (S.  Car.),  20  Am.  &  Eng.  R,  Cas.,  N.  S.,  622  (of 
injured  servant);  Southern  Ry.  Co.  v.  Pugh  (Tenn.),  8  Am.  &  Eng. 
R.  Cas.,  N.  S.,  756  (where  employee's  negligence  merely  contributed 
to  his  injuries,  and  was  not  their  proximate  cause) ;  Cooper  v.  Georgia, 
etc.,  Ry.  Co.  (S.  Car.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  667  (injured  pas- 
senger's negligence  must  have  been,  at  least,  the  concurring  proximate 
cause  of  his  injuries);  Fisher  v.  West  Virginia  P.  R.  Co.  (W.  Va.), 
4  Am.  &  Eng.  R.  Cas.,  N.  S.,  86  (of  injured  passenger);  Sauls  r. 
D.  W.  Alderman  &  Sons  Co.  (S.  Car.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  558 
(no  defense,  in  action  for  injury  to  stock  from  collision  with  train, 
if  negligence  was  proximate  cause);  Clark  v.  Wright  (C.  C.  A.),  8 
Am.  &  Eng.  R.  Cas.,  N.  S.,  431. 

As  to  the  effect  of  contributory  negligence,  see  generally  foot-notes 
appended  to  Moulton  v.  Sanford  &  C.  P.  Ry.  Co.  (Me.),  18  R.  R.  R. 
154,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  154;  Sweet  v.  Birmingham,  etc.,  Co. 
(Ala.),  22  R.  R.  R.  468,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  468. 

II  For  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  foot-notes  appended  to  Mis- 
souri, etc.,  Co.  V.  Fithian  (Kan.),  25  R.  R.  R.  699,  48  Am.  &  Eng.  R. 
Cas.,  N.  S.,  699;  Liles  v.  Fosburgh  Lumber  Co.  (N.  Car.),  25  R.  R.  R. 
517,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  517;  foot-notes  appended  to  Haj'es 
V.  Southern  Ry.  Co.  (N.  Car.),  24  R.  R.  R.  547,  47  Am.  &  Eng.  R. 
Cas.,  N.  S.,  547;  foot-notes  appended  to  Chicago,  etc..  Co.  v.  Chest- 
nut Bros.  (Ky.),  24  R.  R.  R.  108.  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  108; 
foot-notes  appended  to  Thompson  z^  Cleveland,  etc.,  Ry.  Co.  i^W.), 
23  R.  R.  R.  233,  46  Am.  &  Eng.  R.  Cas..  N.  S..  233;  Stone  v.  Union 
Pac.  R.  Co.  (Utah),  23  R.  R.  R.  119,  46  Am.  &  Eng.  R.  Cas.,  N.  S., 
119. 
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Street  Railroads— Actions — Question  for  Jury — Proximate  Cause.-* 
Held,  under  the  facts  of  this  case,  that  the  question  of  the  proximate 
cause  of  the  accident  should  have  been  submitted  to  the  jury. 

Same — Duty  of  Keeping  Car  under  Control  at  Crossing.^! — A  street 
car  should  be  kept  under  the  reasonable  control  of  the  motorman 
when  crossing  a  street,  and  persons  with  or  without  vehicles,  passing 
over  the  track  at  street  crossings,  may  assume  that  care  will  be  used 
to  reduce  the  speed  at  such  crossings. 

Negligence — Last  Clear  Chance.** — A  person  who  has  the  last  clear 
chance  or  opportunity  of  avoiding  an  accident,  notwithstanding  the 
negHgence  of  his  opponent,  is  considered  in  law  solely  responsible  for 
such  accident. 

Same.** — Although  the  action  of  the  one  injured  may  have  been  the 
primary  cause  of  the  injury,  yet  an  action  for  such  injury  may  be 
maintained,  if  it  be  shown  that  the  defendant  might  by  the  exercise 
of  reasonable  care  and  diligence  have  avoided  the  consequences  of 
the  injured  party's  negligence. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  County;  Fremont  Wood, 
Judge. 

Action  by  Carrie  Pilmer,  administratrix  of  the  estate  of  John 
Pilmer,  deceased,  against  the  Boise  Traction  Company,  Limited. 
Judgment  for  defendant,  and  plaintiff  appeals.  Reversed  and 
remanded. 

Hawley,  Puckett  &  Hawley,  for  appellant. 
Borah,  Cavanah  &  Blake,  for  respondent. 

SuLUVAN,  J.  This  action  was  brought  by  the  plaintiff,  as  ad- 
ministratrix of  the  estate  of  John  Pilmer,  deceased,  to  recover 
damages  against  the  respondent  for  the  death  of  said  Pilmer,  al- 
l^ng  that  his  death  was  caused  by  the  fault,  negligence,  and 
carelessness  of  the  defendant,  and  without  any  fault  or  negli- 
gence of  the  deceased.  The  answer  puts  in  issue  the  material 
auctions  of  the  complaint,  and  pleads  affirmatively  facts  tending 
to  show  that  the  respondent  was  without  fault,  and  that  the  neg- 
ligence of  the  deceased  was  the  cause  of  his  death.     The  cause 

1[For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  in  charge  of  street  cars  to  regulate  the  speed  of 
cars,  to  prevent  collisions  with  other  users  of  street,  see  foot-notes 
appended  to  Beier  v.  St.  Louis  Transit  Co.  (Mo.),  22  R.  R.  R.  281,  45 
Am.  &  Eng.  R.  Cas.,  N.  S.,  281,  where  all  those  preceding  it  are  col- 
lected. 

**For  the  authorities  in  this  series  on  the  subject  of  the  "last  clear 
chance"  doctrine,  see  foot-notes  appended  to  Louisville  Ry.  Co.  v, 
Edclen's  Adm'x  (Ky.).  25  R.  R.  R.  691,  48  Am.  &  Eng.  R.  Cas.,  N. 
S.,  691;  foot-notes  appended  to  Teakle  v.  San  Pedro,  etc.,  R.  Co. 
(Utah),  25  R.  R.  R.  18,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  18;  foot-notes 
appended  to  Drown  v.  Northern  Ohio  Traction  Co.  (Ohio),  25  R. 
R.  R.  1,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 
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was  tried  by  the  court  and  a  jury,  and  at  the  close  of  the  testi- 
mony on  the  part  of  the  plaintiff  a  motion  for  a  nonsuit  was  sus- 
tained, and  judgment  of  dismissal  entered,  from  which  judgment 
this  appeal  was  taken. 

The  following  quotation  from  the  judgment  clearly  shows  the 
grounds  of  the  motion,  and  the  points  on  which  the  judgment 
of  nonsuit  was  granted,  to  wit:  "Upon  the  close  of  the  testi- 
mony upon  the  part  of  the  plaintiff  the  defense,  through  its  coun- 
sel, moved  for  nonsuit  upon  the  ground  that  there  was  no  evi- 
dence for  the  consideration  of  the  jury;  that  the  evidence  in  the 
case  affirmatively  disclosed  that  the  deceased  was  guilty  of  con- 
tributory negligence;  and,  further,  that  the  evidence  failed  to 
show  that  the  deceased  was  without  fault  and  without  contribu- 
tory negligence  at  the  time  of  receiving  the  injury  complained 
of."    The  granting  of  said  motion  is  assigned  as  error. 

Counsel  for  appellant  contend  for  the  rule  that  the  respondent 
company  was  bound  to  prevent  injury  to  deceased  at  a  street  in- 
tersection by  keeping  its  car  under  control,  and  by  using  every 
reasonable  opportunity  for  preventing  the  injury  after  the  peril 
of  the  deceased  was  discovered,  regardless  of  the  negligence  of 
the  deceased.  Counsel  for  appellant  admit  contributory  negli- 
gence on  the  part  of  the  intestate,  if  the  proximate  cause  of  the 
accident  would  relieve  the  respondent  from  liability,  but  contend 
that  the  question  of  whether  or  not  there  was  such  contributory 
negligence  was  a  matter  for  determination  by  the  jury  under 
proper  instructions,  and  that,  even  if  contributory  negligence 
were  shown,  yet  if  the  defendant  had  a  clear  chance  to  save  in- 
testate's life,  and  did  not  make  the  most  of  his  opportunity,  then 
the  defendant  is  responsible  for  the  injuries  which  followed.  And 
whether  such  a  clear  chance  existed  is  a  matter  solely  for  the 
jury  to  determine.  That,  we  think,  is  a  clear  statement  of  the 
contentions  on  behalf  of  the  appellant. 

It  appears  from  the  evidence  that  the  deceased  was  about  58 
years  of  age ;  that  he  was  quite  deaf,  and  blind  in  the  left  eye. 
These  facts  were  known  to  the  motorman,  McEvoy,  who  had 
charge  of  the  car  in  that  capacity  on  the  morning  of  the  8th  of 
July,  1905,  when  the  accident  occurred.  McEvoy  testified  for 
the  plaintiff  on  the  trial,  and  testified  that  just  before  the  acci- 
dent he  saw  Mr.  Pilmer  and  recognized  him.  He  also  testified 
that  he  was  acquainted  with  the  car,  and  familiar  with  its  brakes, 
machinery,  etc.,  and  that  there  was  neither  sand  box  nor  any  air 
brakes  on  the  car ;  that  there  was  a  light  trip  fender  that  can  be 
handled  by  the  motorman  with  his  foot ;  that  when  you  trip  the 
fender  it  falls  right  on  rails ;  and  that  wSuch  fender  is  usually  car- 
ried about  six  inches  above  the  rails.  He  also  testified  that  he 
saw  the  deceased  on  the  day  the  accident  occurred  about  a  quar- 
ter of  a  block  away,  and  recognized  him  at  that  time,  and  that  at 
the  rate  the  car  was  going  that  morning  just  before  the  accident 
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he  could  stop  the  car  in  about  50  or  60  feet ;  that  when  he  first 
saw  the  deceased  he  was  out  in  the  street  a  quarter  of  a  block 
away  from  the  track,  going  down  Brumback  street;  that  he  did 
not  think  the  car  was  running  over  four  miles  an  hour  at  that 
time. 

Another  witness  testified:  That  on  the  morning  of  the  acci- 
dent he  was  standing  about  75  feet  southwest  of  the  street  cross- 
ing, and  could  clearly  see  the  crossing  and  the  ground  just  north 
of  it.  That  he  saw  the  deceased  when  he  was  just  stepping  on 
the  track.  He  was  about  35  or  40  feet  from  the  car  at  that 
time.  That  witness  was  looking  toward  the  car,  and  heard  the 
bell  ring.  That  when  he  first  saw  the  car,  the  motorman  was 
trying  to  apply  the  brakes,  and  the  car  was  going  at  the  usual 
rate  of  speed.  That  he  noticed  the  fender  on  the  car;  that  it 
was  eight  or  nine  inches  above  the  track  before  or  just  as  it 
struck  the  deceased.  Witness  did  not  observe  any  cessation  or 
marked  stoppage  of  the  car  from  the  time  he  first  saw  it  until  it 
struck  the  deceased.  When  witness  looked  up  deceased  was  just 
stepping  upon  the  track.  When  the  car  hit  him  he  had  one  foot 
inside  the  track  and  one  foot  outside  the  track  on  the  opposite 
side  from  where  he  started  to  cross  it.  The  deceased  was  look- 
ing straight  ahead,  with  his  head  inclined  a  little  to  the  ground. 
On  cross-examination  the  witness  testified :  That  the  deceased 
was  just  stepping  on  the  track  when  he  first  saw  him,  and  the 
car  was  30  or  40  feet  away  from  him.  That  he  stepped  on  the 
track  just  in  front  of  the  car.  That  the  deceased  was  leading  a 
horse,  and  had  gotten  across  the  track  when  the  accident  oc- 
curred, so  that  he  had  one  foot  on  the  inside  of  the  track,  and  the 
horse  was  just  about  to  step  on  the  west  side  of  the  track.  The 
deceased  was  leading  the  horse  by  a  rope  or  strap.  Did  not 
know  whether  the  car  struck  the  horse,  but  when  the  horse 
jerked  back  he  threw  the  deceased  down  with  his  face  to  the  east, 
and  when  he  'pulled  him  around  his  face  was  to  the  east.  That 
the  horse  jerked  the  deceased  down  before  the  car  struck  him. 
This  all  happened  in  about  a  moment.  The  fender  hit  the  de- 
ceased when  he  was  lying  crosswise  of  the  track,  and  hit  the  body 
about  eight  or  nine  inches  high.  The  deceased  was  looking 
straight  ahead,  with  his  head  slightly  inclined  to  the  ground. 
He  did  not  have  his  face  turned  towards  the  car  until  he  was 
thrown  upon  the  ground. 

Another  witness  testified:  That  on  the  morning  of  July  8, 
1905,  he  was  on  a  street  car  of  the  defendant  company.  The  car 
was  going  south  on  Eighteenth  street.  That  he  could  see  out 
of  the  front  of  the  car,  and  observed  the  deceased.  His  attention 
was  called  by  the  loud  ringing  of  the  gong,  and  looking  up  he  saw 
the  deceased  leading  a  horse,  going  east  on  Brumback  street, 
about  two  or  three  rods  away.  He  was  at  that  time  about  eight 
feet  from  the  track.    He  was  looking  down,  apparently  not  know- 
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ing  that  there  was  any  danger  near  or  any  car  around.  He  was 
walking  toward  the  track  from  the  west  with  the  horse  slightly 
behind  him.  It  was  just  a  few  seconds  after  the  gong  rang  be- 
fore the  witness  looked  up,  and  the  car  was  then  about  three  rods 
from  the  deceased,  and  he  was  a  few  feet  from  the  track.  That 
the  car  was  going  at  a  speed  faster  than  an  ordinary  horse  trots. 
That  the  view  of  the  street  was  practically  unobstructed  and 
clear.  That  he  could  see  deceased  plainly  from  the  rear  of  the 
car,  and  there  was  no  obstruction  to  prevent  the  mbtorman  from 
seeing  him.  That  he  did  not  observe  any  slacking  of  the  speed 
of  the  car  until  just  before  it  struck  cjeceased.  Then  witness 
could  feel  there  was  a  trifle  slacking  of  the  speed.  Witness  went 
to  get  off  the  car,  but  on  account  of  the  speed  could  not  do  so 
until  the  car  struck  deceased.  When  deceased  passed  out  of 
witness*  vision  in  front  of  the  car  he  was  about  the  length  of  the 
car,  perhaps  16  or  18  feet,  from  the  deceased.  That  the  rope 
with  which  the  deceased  was  leading  the  horse  was  in  his  left 
hand.  Did  not  remember  at  any  time  of  hearing  any  grinding 
noise  similar  to  iron  upon  iron.  That  as  soon  as  witness  dared 
after  the  collision  he  stepped  off  the  car  and  ran  to  see  if  he 
could  be  of  any  assistance  to  the  deceased.  That  the  effect  of 
witness  stepping  off  the  car  was  that  he  had  to  brace  himself 
— catch  himself — to  keep  from  falling.  That  the  car  was  going 
lively,  and  that  it  was  not  quite  stopped  when  he  reached  its  front 
That  the  deceased  was  carried  at  least  50  or  60  feet  after  he  w^as 
struck.  That  the  front  of  the  car,  when  it  stopped,  was  down 
past  the  south  side  of  Brumback  street  from  30  to  40  feet.  The 
deceased  was  struck  just  a  little  south  of  the  middle  of  Brumback 
street  at  the  crossing.  The  deceased  was  carried  by  the  car  from 
the  time  it  struck  him.  On  cross-examination  this  witness  testi- 
fied that  the  deceased  was  coming  directly  facing  the  track,  the  car 
being  off  to  his  left,  and  as  the  car  approached  within  a  few  feet 
of  Brumback  street  it  would  practically  be  within  the  line  of 
deceased's  vision.  That  the  deceased  could  havo  seen  the  car 
had  he  looked  up.  That  this  accident  occurred  between  half  past 
8  and  9  o'clock  in  the  morning,  on  a  bright  sunshiny  day. 

Another  witness  testified  that  he  did  not  know  what  occurred 
from  the  time  the  car  struck  deceased  until  he  fell  in  front  of 
the  fender ;  that  the  fender  of  the  car  was  shoving  deceased  along 
the  track,  rolling  him  over  and  over,  possibly  20  or  25  feet,  be- 
fore the  fender  came  up;  that  then  the  deceased  passed  back 
against  the  guard  rail  in  front  of  the  wheel,  which  then  shoved 
him  possibly  15  or  20  feet,  when  the  car  stopped. 

The  record  contains  other  evidence  tending,  at  least,  to  show 
that  the  motorman  did  not  have  his  car  under  proper  control  just 
before  and  at  the  time  the  accident  occurred,  and  that  the  negli- 
gence of  the  deceased,  if  there  was  any,  was  not  the  proximate 
cause  of  the  accident. 
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A  nonsuit  was  granted  at  the  close  of  the  plaintiff's  testimony, 
on  motion  of  the  defendant,  and  as  held  by  this  court  in  Later  v. 
Ha>^ood,  12  Idaho,  78,  85  Pac.  494,  the  defendant  must  be 
deemed  to  have  admitted  all  the  facts  of  which  there  is  any  evi- 
dence with  the  facts  which  the  evidence  tends  to  prove.  See, 
also,  Kramm  v.  Stockton  Electric  R.  Co.,  3  Cal.  App.  606,  86  Pac. 
738,  903. 

The  trial  court  did  not  err  in  granting  the  nonsuit,  if  the  facts 
presented  by  the  evidence  are  such  that  but  one  conclusion  could 
reasonably  be  drawn  from  them,  and  that  conclusion  is  that  no 
recovery  can  be  had  under  the  evidence.  Then  in  that  case  it 
was  the  province  of  the  court  to  determine  that  conclusion.  But 
if  different  minds  might  reasonably  reach  different  conclusions 
from  the  evidence,  the  motion  for  a  nonsuit  should  have  been 
denied  and  the  case  submitted  to  the  jury.  We  are  satisfied  that 
different  minds  might  reasonably  reach  different  conclusions  from 
the  evidence  as  to  whether  the  negligence  of  the  deceased  was  the 
proximate  cause  of  the  accident,  or  whether  the  carelessness  or 
negligence  of  the  motorman  was  such  cause.  That  being  true, 
the  court  erred  in  granting  the  nonsuit. 

But  it  is  contended  by  counsel  for  respondent  that  as  the 
plaintiff  under  her  pleadings  failed  to  show  that  the  defendant 
was  without  fault  or  negligence  the  motion  for  a  nonsuit  was 
properly  sustained,  and  it  is  further  contended  that  the  facts  dis- 
closed by  the  evidence  show  affirmatively  contributory  negligence 
on  the  part  of  the  deceased.  This  court  held  in  Adams  v.  Bunker 
Hill  &  S.  M.  Co.,  12  Idaho,  637,  89  Pac.  624,  11  L,  R.  A.  (N.  S.) 
844,  that  a  nonsuit  should  only  be  granted  when  the  evidence 
wholly  fails  to  support  the  demand  of  plaintiff,  and  that,  in  an 
action  against  the  master  for  damages  caused  by  the  death  of  the 
servant,  as  a  result  of  the  master's  negligence,  the  presumption 
which  arises  in  favor  of  the  instincts  of  self-preservation,  and  the 
known  disposition  of  men  to  avoid  injury  and  personal  harm  to 
themselves,  constitute  a  prima  facie  inference  that  the  servant 
was  at  the  time  in  the  exercise  of  ordinary  care  and  was  him- 
self free  from  contributory  negligence,  and  that  in  such  case  the 
burden  of  proving  contributory  negligence  rested  on  the  defend- 
ant. This  is  the  correct  rule,  and  is  fully  sustained  by  the  de- 
cided weight  of  the  adjudicated  cases.  Dearden  v.  San  Pedro, 
LA.  &  S.  L.  R.  Co.  (Utah)  93  Pac.  271.  This  rule  of  law  pre- 
vailed in  this  state  prior  to  the  act  approved  March  13,  1907. 
Session  Laws  1907,  p.  323. 

It  is  contended  by  counsel  for  respondent  that  the  intestate^s 
<ieath  occurred  by  reason  of  his  own  negligence,  and  that  for  that 
reason  the  court  did  not  err  in  granting  a  nonsuit,  and  that  the 
real  question  presented  is  whether  the  failure  to  stop,  look,  and 
listen  for  an  approaching  street  car  was  negligence  per  se  on  the 
part  of  the  deceased.    In  a  city  a  pedestrian  has  a  right  to  rely 
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on  the  motorman  using  due  care  in  managing  his  car,  and  due 
care  means  having  it  under  such  control  as  occasion  demands  at 
a  street  intersection  where  people  and  vehicles  are  crossing.  In 
the  case  of  Richmond  P.  &  P.  Co.  v.  Gordon,  102  Va.  498,  46  S. 
E.  772,  the  following  instruction  was  held  to  be  a  correct  state- 
ment of  the  law :  "While;  generally  speaking,  one  who  is  about 
to  cross  a  street  railway  should  both  look  and  listen  for  cars,  this 
is  not  an  inflexible  rule;  nor  is  it  to  be  Enforced  with  any  such 
strictness  as  in  case  of  an  ordinary  steam  railway.  It  is  not  neg- 
ligence as  a  matter  of  law  to  omit  to  do  so.  The  question  is 
whether  men  of  ordinary  prudence,  exercising  ordinary  care  and 
prudence,  would  have  thought  it  unnecessary  to  do  so."  Shear. 
St.  P.  R.  Co.,  50  Minn.  395,  52  N.  W.  902 ;  Chauvin  v.  Detroit 
R.  Co.,  135  Mich.  85,  97  N.  W.  160;  Marden  v.  Portsmouth  Ry. 
Co.,  100  Me.  41,  60  Atl.  530,  69  L.  R.  A.  300,  109  Am.  St.  Rep. 
476.  In  the  last-cited  case  the  court  said:  "While  it  may  be 
found,  as  a  matter  of  fact,  in  any  action  involving  an  accident 
by  crossing  in  front  of  an  electric  car,  that  it  was  the  duty  of 
the  person  undertaking  to  so  cross  to  look  and  listen,  it  cannot  be 
laid  down  as  a  rule  of  law  that  a  failure  to  do  this  does,  per  se, 
constitute  negligence."  And  on  page  48  of  100  Me.,  page  533  of 
60  Atl.,  page  304  of  69  L.  R.  A.,  the  court  said:  "The  duty  im- 
posed upon  street  cars  when  approaching  public  street  crossings 
also  clearly  shows  that  the  same  rule  with  respect  to  such  cross- 
ings cannot  be  invoked  for  both  steam  and  electric  cars.  The 
very  fact  that  the  law,  as  far  as  we  have  been  able  to  discover, 
almost  universally  holds  that,  upon  the  approach  of  public  street 
crossings,  the  rights  of  street  cars  and  vehicles  are  equal,  and 
that  neither  has  a  paramount  right  over  the  other,  necessarily 
modifies  the  rule  applicable  to  the  approach  of  steam  car  cross- 
ings. *  *  *  And  it  is  proper  here  to  observe  that  the  decisions 
impose  a  special  duty  upon  cars  operated  in  the  streets  when  ap- 
proaching street  crossings — a  duty  which,  instead  of  clothing 
them  with  the  paramount  rights  conceded  between  crossings, 
places  them  upon  an  equal  footing  with  other  vehicles  rightfully 
occupying  the  streets."  In  Nellis  on  Street  Railroad  Accident 
Law,  p.  252,  it  is  said :  "At  the  intersection  of  two  streets  a 
pedestrian  *  *  *  has  the  right  to  cross  the  tracks  of  a  street 
surface  railroad,  notwithstanding  a  car  is  within  sight,  provided 
there  is  a  reasonable  opportunity  to  do  so  without  obstructing  the 
passage  of  the  car  unnecessarily;  and  if,  for  that  purpose,  it  is 
necessar\'  for  the  person  having  charge  of  the  motive  power  of 
the  car  to  check  the  speed,  or  even  to  entirely  stop  the  car  for  a 
short  period,  it  is  his  duty  to  do  so,  and  the  person  crossing  the 
track  has  the  right,  without  being  necessarily  chargeable  with 
contributory  negligence,  to  assume  that  that  duty  will  be  per- 
formed. The  rights  of  the  pedestrian  *  *  *  and  of  the  per- 
son in  charge  of  the  motive  power  of  such  car  under  these  cir- 
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cumstances  are  reciprocal,  and  each  is  bound  to  use  equal  dili- 
gence to  avoid  a  collision." 

We  think  it  is  well  settled  that  any  negligence  on  the  part  of 
the  intestate  which  was  not  the  proximate  cause  of  his  death 
will  not  be  a  bar  to  the  plaintiff's  recovery.  In  Smithwick  v. 
Hall,  59  Com.  261,  21  Ati:  924,  12  L.  iL.  A.  279,  21  Am.  St.  Rep. 
104,  it  is  held  that  the  negligent  act  or  omission,  to  constitute  con- 
tributory negligence,  must  appear  as  a  proximate  cause  of  the  in- 
jury, or  one  of  the  proximate  causes,  and  not  merely  as  a  con- 
dition. In  volume  6,  p.  5760,  of  Words  and  Phrases,  it  is  stated : 
"The  proximate  cause  of  an  event  must  be  understood  to  be  that 
which  in  a  natural  and  continuous  sequence,  unbroken  by  a  new 
cause,  produces  that  event  and  without  which  that  event  would 
not  have  occurred."  The  term  "proximate  cause"  is  defined  in 
Milwaukee  &  St.  P.  R.  Co.  v,  Kellogg,  94  U.  S.  469,  24  L.  Ed. 
256,  and  the  court  said :  **The  true  rule  is  that  what  is  the  prox- 
imate cause  of  an  injury  is  ordinarily  a  question  for  the  jury." 
Measuring  the  facts  as  disclosed  by  the  record  in  this  case  by  the 
rules  of  law  above  referred  to,  we  find  the  intestate  approaching 
a  street  car  track  negligent,  perhaps,  in  that  he  goes  upon  the 
track  without  listening  or  looking  for  an  approaching  car.  The 
question  then  arises  whether  such  negligence  is  the  proximate 
cause  of  his  death  by  collision  with  the  car,  when  the  evidence  at 
least  indicates  that  the  motorman  did  not  have  his  car  under  con- 
trol when  he  approached  the  street  crossing,  and  did  not,  to  any 
perceptible  degree,  check  its  speed  when  it  was  going  faster  than  an 
ordinary  horse  trots,  as  testified  by  one  of  the  witnesses,  when 
the  motorman  saw  the  deceased  a  quarter  of  a  block  away,  whom 
he  knew  was  hard  of  hearing  and  blind  in  his  left  eye,  which  was 
the  eye  next  to  the  approaching  car,  and  deceased  traveling  to- 
ward the  track  in  such  a  manner  as  to  indicate  clearly  his  inten- 
tion to  cross  it,  and  so  near  the  track  that  in  case  he  walked 
thereon  the  car  would  strike  him,  without  getting  his  car  under 
control,  and  failed,  after  perceiving  that  the  collision  was  inevi- 
table, to  lower  the  fender  upon  his  car,  which  was  placed  there 
for  taking  up  objects  on  the  track,  and  which  might,  if  lowered, 
have  picked  up  the  body  of  the  deceased  and  prevented  it  from 
going  under  the  car,  and  thus  prevented  his  serious  injury. 

Under  those  facts,  what  was  the  proximate  cause  of  intestate's 
death?  That  was  a  question  for  the  jury  to  answer.  That  is  not 
a  question  of  science  or  legal  knowledge,  and  it  was  one  to  be  de- 
termined by  the  jury  from  the  evidence.  From  the  evidence  con- 
tained in  the  record,  we  think  that  two  fair  minds  might  reason- 
ably arrive  at  different  conclusions  as  to  the  proximate  cause  of 
the  accident.  One  might  conclude  that  the  negligence  of  the 
motorman  in  failing  to. have  his  car  under  control  at  said  street 
crossing,  and  his  failure  to  lower  the  fender  after  it  appeared 
that  the  intestate  was  going  on  the  track,  was  the  proximate  cause 
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of  the  accident ;  and  the  other,  that  it  was  not.  It  is  true  the  de- 
ceased was  on  the  track,  and,  if  he  had  not  been  there,  he  would 
not  have  been  injured;  but  that  was  a  condition,  and  not  the  di- 
rect cause  of  the  injury,  as  in  any  case  of  an  accident  such  acci- 
dent would  not  have  occurred  if  the  one  injured  had  not  been 
present.  We  think  the  correct  view  of  this  case  is  that,  if  the 
negligence  of  the  interstate  could  have  been  avoided  after  it  was 
perceived  by  the  motorman,  then  his  negligence  was  not  the  direct 
or  proximate  cause  of  the  accident,  but  such  direct  or  proximate 
cause  was  the  neglect  or  failure  of  the  motorman  to  avoid  it,  if 
it  were  reasonably  possible  for  him  to  do  so.  The  motorman 
knew  the  physical  infirmities  of  the  deceased.  The  evidence 
shows  his  ability  to  stop  the  car  in  50  feet,  and  the  evidence  shows 
that  the  car  ran  about  that  distance  after  it  struck  the  deceased. 
The  motorman  also  failed  to  operate  the  fender,  which  perhaps 
would  have  prevented  any  serious  accident  had  he  done  so.  The 
contributory  negligence  which  must  exist  to  bar  a  recover}^  in  this 
class  of  cases  must  concur  with  the  negligence  of  the  defendant  in 
such  a  way  that  the  latter  is  not  alone  the  immediate  or  proximate 
cause  of  the  accident.  If,  however,  the  deceased's  negligence 
only  placed  him  in  a  dangerous  situation,  out  of  which  he  would 
have  come  with  safety  and  without  injury  .had  it  not  been  for 
the  subsequent  negligence  of  the  defendant,  then  there  is  no  such 
concurring  negligence  as  will  exonerate  the  defendant.  The  rule 
of  making  it  negligence  per  se  to  fail  to  stop  and  listen  at  a  steam 
railway  crossing  is  not  the  prevailing  rule  in  regard  to  street  rail- 
way crossings.  Philbin  v.  Denver  Tramway  Co.,  36  Colo.  331,  85 
Pac.  630;  Finnick  v.  Boston,  etc.,  Ry.,  190  Mass.  382,  77  N.  E. 
500;  Ind.,  etc.,  Co.  v.  Schmidt,  35  Ind.  App.  202,  71  N.  E.  663. 
72  N.  E.  478;  Brozek  v.  Stienway  Ry.  Co.  (Sup.)  41  N.  Y.  Supp. 
1017;  Smith  v.  Minn.  St.  Ry.  Co.,  95  Minn.  254,  104  N.  W.  16; 
Kramm  v.  Stockton,  etc.,  Co.,  3  Cal.  App.  606,  86  Pac.  738,  90.^. 
It  is  the  duty  of  motormen  on  street  railways  to  have  their  cars 
under  control  when  crossing  streets  over  which  people  travel. 
The  motorman  should  not  expect  to  run  his  car  at  the  same  rate 
of  speed  across  streets  as  he  may  along  places  where  there  are  no 
streets  crossing  his  line  of  road.  A  trolley  car  should  be  under 
the  reasonable  control  of  the  motorman,  and  persons  with  vehi- 
cles passing  over  the  railroad  track  and  street  crossings  may  as- 
sume that  care  will  be  used  to  reduce  the  speed  of  cars,  when  ai 
a  sufficient  distance  from  a  passing  team  or  person,  so  as  to  en- 
able such  team  or  person  to  get  out  of  the  way. 

Counsel  for  appellant  insists  that  this  court  adopt  the  doctrine 
of  the  "last  clear  chance,"  as  laid  down  in  Indianapolis  Co.  -v. 
Bolin,  39  Ind.  App.  169,  78  N.  E.  210,  and  in  many  other  cases 
cited  by  him.  In  the  Indianapolis  Co.  Case,  the  court  said :  "The 
'last  clear  chance' — a  doctrine  firmly  established  on  both  principle 
and  authority.    Except  for  it,  the  greater  the  original  negligence 
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of  a  defendant,  and  the  more  gross  its  delinquency,  the  less  like- 
lihood of  a  recovery  against  it  on  account  of  injury  thereby  caused. 
It  serves  the  broadest  principles  of  public  policy.  The  state  is  in- 
terested, not  alone  that  justice  be  done  in  a  given  instance,  but 
that  the  law  be  so  declared  as  that  it  will  tend  to  the  security  of 
life  and  limb.  The  government  is  dependent  upon  its  citizenship, 
not  only  politically,  but  economically ;  and,  high  as  the  duty  which 
devolves  upon  the  courts  of  protecting  acquired  rights  of  property 
is,  it  is  subordinate  to  the  one  which  has  as  its  object  the  unin- 
terrupted enjoyment  of  that  personal  security  which  is  incident 
to  human  existence,  and  in  which  every  individual  is  entitled  to 
the  fullest  protection  which  society  can  give,  and  therefore  the 
language  of  the  Supreme  Court  of  Indiana,  which  follows:  'It 
is  now  perfectly  well  settled  that  the  plaintiff  may  recover  dam- 
ages for  an  injury  caused  by  the  defendant's  negligence,  notwith- 
standing the  plaintiff's  own  negligence  exposed  him  to  the  risk  of 
injur)',  if  such  injury  was  more  immediately  caused  by  the  de- 
fendant's omission,  after  becoming  aware  .of  the  plaintiff's  dan- 
ger, to  use  ordinary  care  for  the  purpose  of  avoiding  injury  to 
him.  We  know  of  no  court  of  last  resort  in  which  this  rule  is 
longer  disputed.'  Southern  Ind.  R.  Co.  v.  Fine,  163  Ind.  617,  72 
X.  E.  589-592."  The  origin  of  the  doctrine  of  the  *'last  clear 
chance''  is  generally  attributed  to  the  case  of  Davies  v.  Mann,  10 
Mees.  &  W.  Rep.  546,  in  which  the  owner  of  a  donkey,  who  negli- 
gently turned  it  out  on  the  highway  with  its  feet  hobbled,  was  al- 
lowed, notwithstanding  his  own  negligence,  to  recover  from  a  per- 
son driving  along  the  highway  who  carelessly  ran  into  and  killed 
it.  It  is  stated  in  the  note  to  the  case  of  Bogan  v.  Carolina  C.  R. 
Co.,  129  X.  C.  154,  39  S.  E.  808,  55  L.  R.  A.  418,  that  the  doc- 
trine of  the  donkey  case  and  the  ground  of  its  decision  have  been 
acairately  stated  by  a  writer  in  2  Quarterly  Law  Review,  507,  as 
follows:  **The  party  who  last  has  a  clear  opportunity  of  avoid- 
ing the  accident,  notwithstanding  tlue  negligence  of  his  opponent, 
is  considered  solely  responsible  for  it." 

The  Supreme  Court  of  the  United  States  in  Grand  Trunk  R. 
Co.  z'.  Ives,  144  U.  S.  408,  li  Sup.  Ct.  679,  36  L.  Ed.  485,  thus 
lays  down  the  doctrine  of  contributory  negligence  as  modified  by 
that  of  the  "last  clear  chance:"  "Although  the  defendant's  neg- 
ligence may  have  been  the  primary  cause  of  the  injury  com- 
plained of,  yet  an  action  for  such  injury  cannot  be  maintained,  if 
the  proximate  and  immediate  cause  of  the  injury  can  be  traced 
to  the  want  of  ordinary  care  and  caution  in  the  person  injured, 
subject  to  this  qualification,  which  has  grown  up  in  recent  years 
(having  been  first  enunciated  in  Davies  z\  Mann,  10  Mees.  &  W. 
546),  that  the  contributory  negligence  of  the  party  injured  will 
not  defeat  the  action  if  it  be  shown  that  the  defendant  might,  by 
the  exercise  of  reasonable  care  and  prudence,  have  avoided  the 
consequences  of  the  injured  party's  negligence."     This  court  is 
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in  full  accord  with  the  doctrine  of  the  "last  clear  chance"  as 
above  defined.  The  deceased  had  a  right  to  travel  on  said  street. 
He  had  a  right  to  rely  on  the  defendant's  controlling  its  car.  We 
refer  to  the  following  cases  on  the  point  that  failure  to  look  and 
listen  is  not  negligence  per  se :  Philbin  v.  Denver  Tramway  Co., 
36  Colo.  331,  85  Pac.  630;  Finnick  v.  Boston,  etc.,  Co.,  190  Mass, 
382,  77  N.  E.  500;  Brozek  v.  Stienway  Co.  (Sup.)  41  N.  Y. 
Supp.  1017.  In  the  last-cited  case  it  is  held  that  "negligence  and 
contributory  negligence  are  questions  for  the  jury,  where  a  per- 
son, in  the  daytime,  attempted  to  drive  a  vehicle  across  a  track 
40  or  50  feet  in  front  of  an  electric  car  which  was  approaching 
at  the  rate  of  8  to  10  miles  an  hour,  and  was  injured  by  the  car." 
Walls  V.  Rochester  Ry.  Co.  (Supp.)  36  N.  Y.  Supp.  1102;  Read 
V.  Brooklyn  Heights  Co.  (Sup.)  53  N.  Y.  Supp.  209;  Newark 
Passenger  R.  Co.  v.  Bloch,  55  N.  J.  Law,  605,  27  Atl.  1067,  22  L. 
R.  A.  374 ;  Fairbanks  v.  Bangor,  etc.,  Co.,  95  Me.  78,  49  Atl.  421. 
In  the  last  above-cited  case  the  court  said :  "There  is  no  absolute 
rule  of  law  requiring  a  traveler  to  look  and  listen  before  crossing 
the  track  of  an  electric  railway  in  a  public  highway.  *  *  * 
Whether  a  failure  of  a  traveler  about  to  cross  a  railway  track  to 
look  or  listen  amounts  to  negligence  must  be  determined  from  all 
the  facts  and  circumstances  proved."  Bullman  v.  Metropolitan 
St.  Ry.  Co.  (Supp.)  85  N.  Y.  Supp.  325;  Consolidated  Traction 
Co.  V.  Haight,  59  N.  J.  Law,  577,  37  Atl.  135.  The  last  above- 
cited  case  contains  this  statement:  "It  is  not,  under  all  circum- 
stances, negligence  per  set  not  to  look  and  listen  before  crossing 
a  trolley  track."  Dennis  v.  North  Jersey  R.  Co.,  64  N.  J.  La^v, 
439,  45  Atl.  807.  The  syllabus  in  the  above  case  is  as  follows: 
"The  principle  of  law  is  now  well  established,  and  must  be  ap- 
plied, that  it  is  not  negligence  per  se  or  negligence  in  law  for  a 
person  driving  a  vehicle,  in  approaching  a  street  crossing  over 
which  he  intends  to  cross,  to  fail  to  look  for  an  approaching  street 
car  in  order  to  avoid  danger  from  it.  The  question  whether  he 
was  negligent  or  not  must  be  submitted  to  the  jury  for  them  to 
determine  as  a  question  of  fact."  Garrity  zk  Detroit,  etc.,  Co., 
112  Mich.  369,  70  N.  W.  1018,  37  L.  R.  A.  529;  Smith  v.  Min- 
neapolis St.  Ry.  Co.,  95  Minn.  254,  104  N.  W.  16.  In  the  last- 
cited  case  the  court  says :  "Indeed,  a  traveler  at  a  crossing  may 
obtain  the  right  of  way  over  the  street  crossing  where,  in  the  rea- 
sonable exercise  of  his  rights,  he  reaches  the  point  of  crossinjj 
in  time  to  go  safely  upon  the  track  in  advance  of  an  approachinj? 
car ;  the  latter  being  sufficiently  distant  to  be  checked  or  stopped, 
if  need  be,  in  the  exercise  of  due  care."  Chisholm  v,  Seattle  Co.. 
27  Wash.  237,  67  Pac.  601.  The  syllabus  in  that  case  says: 
"One  about  to  cross  a  street  car  track  is  not  bound  to  look  and 
listen  in  order  to  be  free  from  negligence."  Kramm  v.  Stockton 
E.  R.  Co.,  3  Cal.  App.  606,  86  Pac.  738,  903,  is  a  late  California 
case  that  is  similar  in  some  respects  to  the  case  at  bar.    On  page 
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615  of  3  Cal.  App.,  page  741  of  86  Pac,  of  that  case,  it  is  said: 
*There  was  evidence,  whether  true  or  untrue  it  is  not  our  prov- 
ince to  judge,  that  the  motorman  saw  deceased  in  his  perilous 
position  when  far  enough  away  from  him  to  have  stopped  the  car 
before  reaching  him,  or  at  least  to  have  so  reduced  its  speed  as  to 
have  caused  less  injury;  and  there  is  evidence,  which  we  must  re- 
ceive, that  the  motorman  did  not  attempt  to  check  the  momentum 
of  his  car  until  the  very  instant — one  witness  testified  simultane- 
ously— the  car  struck  the  deceased.  *  *  *  Without  further  notic- 
ing the  evidence  or  further  comment,  in  our  judgment,  the  case 
should  have  gone  to  the  jury,  because,  among  other  reasons,  the 
jury  as  presumably  'sensible  and  impartial'  men  might  have  de- 
cided that  the  deceased  exercised  ordinary  care  (Herbert  z\  S.  P. 
Co.,  121  Cal.  227,  53  Pac.  651),  or  that  the  motorman  *had  the 
last  clear  opportunity  to  avoid  the  injury,'  in  which  case  it  was 
his  duty  to  have  done  so."  In  Thompson  v.  Salt  L.  R.  T.  Co.,  16 
Utah,  281,  52  Pac.  92,  40  L.  R.  A.  172,  67  Am.  St.  Rep.  621, 
among  other  things  the  court  said :  "Both  parties  being  negligent, 
the  true  rule  is  held  to  be  that  the  party  who  last  had  a  clear 
opportunity  to  avoid  the  accident,  notwithstanding  the  negligence 
of  his  opponent,  is  considered  solely  responsible  for  it."  See, 
also,  1  Shearman  &  Redfield  on  Negligence,  §  99.  There  are 
many  other  authorities  to  the  same  effect,,  and  it  is  useless  for  us 
to  make  further  citations. 

Where  a  street  railroad  company  is  authorized  to  opers^te  its 
cars  in  a  city,  both  the  company  and  those  traveling  on  the  streets, 
on  foot  or  in  vehicles,  are  required  to  use  the  streets  at  all  times 
with  just  regard  to  the  rights  of  others.  And  a  traveler  on  the 
streets  has  a  right  to  assume  that  the  car  company  will  exercise 
ordinary  care  and  diligence  to  prevent  a  collision.  Indianapolis 
St.  Ry.  Co.  V,  Bolin,  39  Ind.  App.  169,  78  N.  E.  210.  The  negli- 
gence of  the  deceased,  if  the  jury  should  find  that  there  was  such 
negligence,  becomes  remote  if  it  should  be  found  that  the  motor- 
man  could  have  prevented  the  accident  by  having  his  car  under 
proper  control  at  said  street  crossing,  or  by  lowering  the  fender 
on  the  car  he  could  have  prevented  the  serious  consequences  of 
the  accident.  The  street  car  company  owes  a  duty  to  the  pedes- 
trian, and  must  run  its  cars  with  due  care  in  order  to  avoid  doing 
him  injury.  While  we  regard  rapid  transit  as  indispensable  in  this* 
rushing  age,  we  do  not  esteem  it  of  greater  value  than  life  and 
limb,  and  it  must  be  conducted  with  due  care  for  the  rights  of 
others.  Justice  and  humanity  will  not  coimtenance  the  doctrine 
that  a  street  railway  company  may,  without  liability,  run  down 
and  maim  or  kill  a  human  being  who  may  have  carelessly  placed 
himself,  unconsciously  or  otherwise,  in  a  position  to  be  injured 
or  killed,  simply  because  he  was  careless  or  negligent  in  placing 
himself  in  such  position. 

The  question  whether  the  negligence  or  want  of  due  care  on 
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the  part  of  the  respondent  was  the  proximate  cause  of  the  acci- 
dent ought  to  have  been  submitted  to  the  jury  with  all  other 
questions  of  fact  arising  in  the  case,  under  proper  instructions. 
The  court,  therefore,  erred  in  granting  a  nonsuit.  The  judgment 
is  reversed,  a  new  trial  granted,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  the  views  herein  ex- 
pressed.    Costs  are  awarded  to  appellant. 

AiLSHiE,  C.  J.,  and  Stewart,  J.,  concur. 


Geraty  v.  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  South  Carolina,  March  18,  1908.) 

[60  S.  E.   Rep.  936.] 

Railroads — Service  of  Process — ^Foreign  Corporation — "Domestic 
Corporation."* — Under  Civ.  Code  1902,  §  1791,  providing  that  every 
railroad  organized  outside  of  the  state,  desirous  to  do  business  in  the 
state,  shall  file  certain  papers  with  the  Secretary  of  State,  and  pay  a 
certain  fee,  a  foreign  railroad  corporation,  filing  a  copy  of  its  charter 
granted  in  another  state,  with  the  Secretary  of  State,  becomes  a  do- 
mestic corporation,  subject  to  service  of  summons  as  such. 

Appeal  from  Common  Pleas  Circuit  Court  of  Charleston 
County ;  Ernest  Gary,  Judge. 

Action  by  W.  C.  Geraty  against  the  Atlantic  Coast  Line  Rail- 
road Company.  From  an  order  denying  a  motion  to  set  aside  the 
service  of  summons,  defendant  appeals.    Affirmed. 

The  order  referred  to  is  as  follows: 

"The  defendant  made  a  motion  before  me  to  set  aside  the  serv- 
ice of  the  summons  herein,  on  the  ground  that  the  defendant  is 
not  a  corporation,  organized  under  the  laws  of  the  state  of  South 
Carolina,  as  alleged  in  the  complaint. 

"The  view  which  I  take  of  the  question  involved  renders  un- 
necessary the  consideration  of  the  numerous  phases  of  the  law- 
discussed  by  counsel. 

"Article  9,  §  8,  of  the  Constitution  of  South  Carolina,  is  as 

♦For  the  authorities  in  this  series  on  the  questions,  where  actions 
against  railroad  companies  may  be  brought,  and  upon  whom,  in  such 
actions,  summons  may  be  served,  see  foot-notes  appended  to  Coak- 
ley  v.  Southern  Ry.  Co.  (Ga.),  13  R.  R.  R.  371,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  371,  where  all  those  preceding  it  are  collected;  foot-notes  ap- 
pended to  Peterson  v.  Chicago,  etc.,  R.  Co.  (U.  S.),  25  R.  R.  R.  247, 
48  Am.  &  Eng.  R.  Gas.,  N.  S.,  247;  Green  v.  Chicago,  etc.,  Ry.  Co. 
(U.  S.),  25  R.  R.  R.  194,  48  Am.  &  Eng.  R.  Gas.,  N.  S.,  194;  Nelson  v. 
Ghicago,  etc.,  R.  Go.  (111.),  23  R.  R.  R.  668,  46  Am.  &  Eng.  R.  Cas., 
N.  S.,  668. 
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follows:  'The  General  Assembly  shall  not  grant  to  any  foreign 
corporation  or  association  a  license  to  build,  operate,  or  lease  any 
railroad  in  this  state;  but  in  all  cases  where  a  railroad  is  to  be 
built  or  operated,  or  is  now  being  operated  in  this  state,  and  the 
same  shall  be  partly  in  this  state  and  partly  in  another  state,  or 
in  other  states,  the  owners  or  projectors  thereof,  shall  first  become 
incorporated  under  the  laws  of  this  state;  nor  shall  any  foreign 
corporation  or  association  lease  or  operate  any  railroad  in  this 
state,  or  purchase  the  same  or  any  interest  therein.  Consolida- 
tion of  any  railroad  lirtes  and  corporations  in  this  state  with  others 
shall  be  allowed  only  where  the  consolidated  company  shall  be- 
come a  domestic  corporation  of  this  state.  No  general  or  special 
law  shall  ever  be  passed  for  the  benefit  of  any  foreign  corpora- 
tion, operating  a  railroad  under  an  existing  license  of  this  state, 
or  under  any  existing  lease,  and  no  grant  of  any  right  or  privilege, 
and  no  exemption  from  any  burden  shall  be  made,  to  any  such 
foreign  corporation,  except  upon  the  condition,  that  the  owners 
or  stockholders  thereof  shall  first  organize  a  corporation  in  this 
state,  under  the  laws  thereof,  and  shall  thereafter  operate  and 
manage  the  same  and  the  business  thereof,  under  said  domestic 
charter/ 

"The  Atlantic  Coast  Line  Railroad  Company  (which  was  in- 
corporated under  the  laws  of  Virginia)  and  the  Savannah,  Florida 
&  Western  Railway  Company  entered  into  articles  of  agreement, 
for  the  consolidation  and  merger  of  the  said  companies,  and  the 
said  articles  of  agreement  were  confirmed,  by  the  stockholders 
of  each  of  said  companies,  at  separate  meetings  held  in  pursu- 
ance of  law  and  after  due  notice.  The  stockholders  of  each  of 
said  companies,  at  their  respective  meetings  adopted  a  resolution: 
*That  the  state  of  South.  Carolina  be  requested  to  issue  to  Henry 
Walters,  Warren  G.  Elliott,  James  J.  Lucas,  and  Christopher  S. 
Gadsden,  and  such  other  persons  as  may  be,  or  hereafter  may  be- 
come associated  with  them  as  the  owners  and  stockholders  of 
the  merged,  united  and  consolidated  company  and  their  successors, 
a  charter,  as  a  merged,  united  and  consolidated  body,  politic  and 
corporate,  in  perpetuity,  under  the  name  of  the  Atlantic  Coast 
Line  Railroad  Company,  having,  possessing,  holding  and  enjoy- 
ing, each,  every,  and  all  of  the  rights,  powers,  privileges,  immuni- 
ties and  franchises  of  every  nature  whatsoever,  set  forth  in  such 
articles  of  agreement  and  consolidation,  and  each,  and  every,  and 
all  of  the  rights,  powers,  privileges,  immunities  and  franchises 
of  every  nature  whatsoever  granted  to,  held,  possessed,  or  enjoyed 
by  each  of  the  constituent  corporations,  merging,  uniting  and  con- 
solidating into  the  Atlantic  Coast  Line  Railroad  Company,  not 
in  conflict  with  the  terms  and  provisions  of  said  articles  of  agree- 
ment and  consolidation.'  These  facts  are  set  forth  in  the  certifi- 
cates of  the  secretaries  of  said  companies,  filed  with  the  Secretary 
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of  State,  when  application  was  made  for  a  charter,  embodying 
the  foregoing  provisions,  which  was  duly  issued  by  the  Secretary 
of  State  on  the  13th  of  May,  1902. 

''Chapter  44  of  the  Code  of  Laws  of  1902  sets  forth  the  condi- 
tions upon  which  foreign  corporations  are  permitted  to  do  busi- 
ness in  this  state.  Section  1793  of  said  chapter  provides  that: 
*When  a  foreign  corporation  complies  with  the  provisions  and 
requirements  of  this  chapter,  it  shall  ipso  facto  become  a  domestic 
corporation,  and  shall  enjoy  the  rights  and  be  subject  to  the  lia- 
bilities of  such  domestic  corporations;  it  may  sue  and  be  suM  in 
the  courts  of  this  state,  and  shall  be  subject  to  the  jurisdiction  of 
this  state,  as  fully  as  if  it  were  originally  created,  under  the  laws 
of  the  state  of  South  Carolina.'  Section  1794  makes  it  unlawful 
for  any  foreign  corporation  to  do  business  or  attempt  to  do  busi- 
ness in  this  state,  without  first  having  complied  with  the  require- 
ments of  said  chapter,  and  provides  a  punishment  for  violation  of 
said   provisions. 

"It  is  not  denied  that  the  defendant  is  operating  its  road  in 
this  state.  In  13  Enc.  of  Law,  895,  it  is  said:  'When  a  foreign 
corporation  avails  itself  of  the  privilege  of  doing  business  in  a 
state,  whose  laws  authorize  it  to  be  sued  there,  by  service  of  proc- 
ess on  an  agent,  its  assent  to  such  service  will  be  implied.  It 
waives  the  right  to  object  to  the  mode  of  service  of  process,  which 
the  state  law  authorizes.  The  fact  that  it  has  not  complied  with 
a  state  law  requiring  it  to  appoint  and  designate  an  agent  for 
service  of  process  is  wholly  immaterial.  It  is  estopped  by  its 
action  from  denying  that  it  has  complied  with  this  requirement.' 
The  defendant  is  therefore  estopped  from  contending  that  it 
is  not  a  domestic  corporation,  for,  if  it  is  not,  then  the  operation 
of  its  railroad  in  this  state  is  unlawful.  Public  policy  demands 
that  the  defendant,  under  these  circumstances,  should  be  regarded 
as  a  domestic  corporation.  From  the  fact  that  it  is  doing  busi- 
ness in  this  state  the  presumption  arises  that  it  has  complied  with 
the  conditions  upon  which  it  was  lawful  for  it  to  operate  its  rail- 
road.   1  Elliott  on  Evidence,  §  106;  22  Enc.  of  Law,  1280. 

"The  motion  is  therefore  refused." 

W.  Hugcr  Fitzsimons  and  T.  Moultrie  Mordecai,  for  appel- 
lant. 

Lcgase,  Holman  &  Baker,  for  respondent. 

Gary,  A.  J.  The  facts  are  stated  in  the  order  of  his  honor  the 
circuit  judge,  which  will  be  set  out  in  the  report  of  the  case.  This 
court  deems  it  only  necessary  to  add  one  or  two  reasons  to  those 
assigned  by  the  presiding  judge  in  refusing  the  motion. 

Since  the  motion  was  refused,  the  United  States  Supreme  Court 
has  rendered  a  decision,  in  the  case  of  Patch  v,  Wabash  R.  R. 
Co.,  28  Sup.  Ct.  80,*  52  L.  Ed.  — ,  announcing  the  principle  that 
a  corporation  existing  under  and  by  virtue  of  the  laws  of  several 


Vol  29  R  R  R— Vox.  52  Am  &  Enc  R  Cas  N  S         387 

Geratj  v.  Atlantic  Coast  Line  R.  Co 

states,  including  the  one  in  which  the  action  is  commenced,  must 
be  regarded  as  a  citizen  of  the  latter  state,  for  the  purpose  of 
determining  its  right  to  remove  the  cause  to  a  federal  circuit 
court.  The  facts  are  thus  stated  in  the  opinion :  **This  is  an  ac- 
tion brought  by  the  plaintiflF  in  error  to  recover  for  the  death  of 
his  intestate  in  a  collision  upon  the  defendant's  railroad  in  Illi- 
nois. The  action  was  begun  in  a  court  of  the  state,  and  the  de- 
fendant f6rthwith  filed  a  petition  for  the  removal  of  the  cause  to 
the  Vnited  States  Circuit  Court.  The  petition  averred,  among 
other  things,  that  the  defendant  was  a  corporation  organized  un- 
der the  laws  of  Ohio,  and  a  citizen  of  that  state,  and  was  not  a 
resident  of  Illinois,  and  that  the  plaintiff  was  a  citizen  and  resi- 
dent of  Illinois.  The  removal  was  ordered  and  completed.  There- 
upon the  plaintiff  filed  in  the  United  States  court  a  plea,  in  which 
he  alleged  that  the  defendant  was  a  corporation,  organized  and 
existing  under  and  by  virtue  of  the  laws  of  Illinois,  Missouri, 
Indiana,  Michigan,  and  Ohio,  by  the  consolidation  of  five  other 
corporations,  severally  created  by  the  laws  of  those  states,  re- 
spectively; that  the  defendant  was  a  citizen  of  and  resident  in 
Illinois,  and  each  of  said  other  states ;  and  that  the  plaintiff  was 
a  citizen  of  Ohio,  and  the  plaintiff  prayed  judgment  whether 
the  court  could  take  cognizance  of  the  action."  In  that  case  the 
court  uses  this  language :  "The  defendant  exists  in  Illinois,  by 
virtue  of  the  laws  of  Illinois.  It  is  alleged  to  have  incurred  a 
liability  under  the  laws  of  the  same  state,  and  is  sued  in  that 
state.  It  cannot  escape  the  jurisdiction  by  the  fact  that  it  is  in- 
corporated elsewhere.  The  assent  of  the  state  to  such  incorpora- 
tion elsewhere,  supposing  it  to  haVe  been  given — a  matter  upon 
which  we  express  no  opinion — cannot  be  presumed  to  have  in- 
tended or  to  import  such  a  change.  *  *  *  What  would  be 
the  law  in  case  of  a  suit  brought  in  Illinois  upon  a  cause  of  ac- 
tion which  arose  in  Ohio  is  a  question  that  may  be  left  on  one 
side,  as  also  may  be  the  decisions  in  cases  where  a  corporation 
originally  created  in  one  state  afterwards  becomes  compulsorily 
a  corporation  of  another  state  for  some  purposes  in  order  to  ex- 
tend its  powers.  Southern  R.  Co.  v,  Allison,  190  U.  S.  326,  23 
Sup.  Ct.  713,  47  L.  Ed.  1078;  St.  Louis  &  S.  F.  R.  Co.  v, 
James,  161  U.  S.  545,  16  Sup.  Ct.  621,  40  L.  Ed.  802.  In  the 
case  at  bar  the  incorporations  must  be  taken  to  have  been  sub- 
stantially simultaneous  and  free.  See  Memphis  &  C,  R.  Co.  v, 
Alabama,  107  U.  S.  581,  2  Sup.  Ct.  432,  27  L.  Ed.  518.  If  any 
distinction  were  to  be  made,  it  hardly  could  be  adverse  to  the 
jurisdiction  of  Illinois,  in  view  of  the  requirements  of  its  Con- 
stitution and  statutes,  that  a  majority  of  the  directors  should  be 
residents  of  Illinois,  and  that  the  corporation  should  keep  a  gen- 
eral office  in  that  state.  We  are  of  opinion  that  the  defendant 
must  be  regarded,  in  this  suit,  as  a  citizen  of  Illinois,  and  there- 
fore as  having  had* no  right  to  remove." 
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Section  1791  of  the  Civil  Code  of  Laws  of  1902  is  as  follows: 
*'Each  and  every  railroad  company  or  railroad  corporation,  created 
or  organized  under  and  by  virtue  of  any  government,  other 
than  that  of  this  state,  desiring  to  own  property  or  carry  on  busi- 
ness, or  exercise  any  corporate  franchise  in  this  state,  of  any 
kind  whatsoever,  shall  first  file,  in  the  office  of  the  Secretary  of 
State,  a  copy  of  its  charter,  paying  therefor  such  fees  as  may 
be  required  by  law,  and,  in  addition  thereto,  a  fee  equal  to  one- 
tenth  of  one  per  centum  upon  the  authorized  capital  stock  of 
such  company  or  corporation,  and  cause  a  copy  of  such  charter 
to  be  recorded,  in  the  office  of  the  register  of  mesne  conveyance,  or 
clerk  of  court  or  common  pleas  in  each  county,  in  which  such  com- 
pany or  corporation  desires  or  purposes  to  carry  on  its  business,  or 
to  acquire  or  own  property.  Such  copy  of  the  charter  shall  be  au- 
thenticated in  the  manner  directed  by  law  for  the  authentication  of 
the  statutes  of  the  state  or  country  under  whose  laws  such  corpora- 
ation  is  chartered  or  organized."  In  the  case  of  Southern  Railway 
V.  Tompkins,  48  S.  C.  49,  25  S.  E.  982,  the  court  announced  that 
"the  mode  by  which  foreign  corporations  might  become  domestic 
corporations  was  left  to  the  Legislature,  which  could  either  re- 
quire an  application  for  a  charter  under  the  laws  of  this  state, 
or  could  prescribe  terms .  upon  which  a  foreign  corporation 
would  be  adopted  as  a  domestic  corporation.  It  will  thus  be  seen 
that  the  consolidation  of  the  several  corporations  and  the  petition 
for  a  charter  were  not  compulsory  in  order  to  enable  the  appel- 
lant to  extend  its  powers,  and  that,  even  if  the  right  of  removal 
was  involved,  it  could  not  be  granted.  The  authorities  princi- 
pally relied  upon  by  the  appellant  relate  to  the  right  of  removal, 
which  is  not  involved.  But  whether  the  foreign  corporation  is 
incorporated  as  a  domestic  corporation,  when  it  accepts  a  charter, 
or  files  a  copy  of  its  charter,  granted  by  another  state,  with  the 
Secretary  of  State,  it  has  not  been  denied  that  it  becomes  a  do- 
mestic corporation,  for  all  purposes  except  federal  jurisdiction. 
Southern  Ry.  v.  Tompkins,  48  S.  C.  49,  25  S.  E.  982 ;  Calvert  v. 
Railway,  64  S.  C.  139,  36  S.  E.  750,  41  S.  E.  963 ;  Black's  Dil- 
lon on  Removal  of  Causes,  §   101. 

It  is  the  judgment  of  this  court  that  the  order  of  the  circuit 
court  be  affirmed. 

JoN^s  and  Woods,  JJ.  We  concur  in  result  and  express  no 
opinion  as  to  right  of  removal  to  federal  court,  since  such  ques- 
tion is  not  involved. 


Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S         389 
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(Supreme  Court  of  Oklahoma,  Feb.  18,  1908.) 

[94  Pac.  Rep.  640.] 

Waters  and  Water  Courses  —  Obstruction  —  Damages.*  —  Where 
water  flows  from  the  lands  drained  by  a  water  course  into  the  water 
course,  and  the  water  course  becomes  obstructed  by  reason  of  a  rail- 
way company  constructing  its  roadbed  and  changing  the  channel  of 
the  water  course  in  such  a  way  that  at  time  of  ordinary  freshets,  the 
water  thus  obstructed  accumulates  until  it  exceeds  the  banks  of  the 
water  course,  and  spreads  out  over  the  lowlands  adjacent  to  the  water 
course,  the  water  thus  accumulated  is  not  surface  water.  If  the  water 
thus  obstructed  and  accumulated  breaks  the  bounds  that  confine  it, 
and  flows  on  or  across  the  lands  of  a  lower  riparian  owner  in  greater 
volume,  with  more  violence  or  by  different  course  or  manner  than  it 
would  if  permitted  to  flow  to  him  in  its  natural  state,  and  he  is  thereby 
injured,  the  railway  company  is  liable  in  damages  for  the  detriment 
thus  caused. 

Trial— Demurrer  to  Evidence. — When  there  is  any  evidence  intro- 
duced at  the  trial  of  a  cause  reasonably  tending  to  establish  the  alle- 
gations of  plaintifFs  petition,  it  is  error  for  the  court  to  sustain  a 
demurrer  to  such  evidence  and  render  judgment  in  favor  of  the  de- 
fendant 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma  County;  B.  F.  Bur- 
well,  Judge. 

Action  by  J.  D.  Cole  against  the  Missouri,  Kansas  &  Okla- 
homa Railroad  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Reversed  and  remanded. 

Af.  Fulton,  for  plaintiff  in  error. 

Clifford  L.  Jackson,  John  B.  DuMars,  Samuel  A.  Calhoun,  and 
H Office  Speed,  for  defendant  in  error. 

Kane,  J.  This  is  an  action  for  damages  brought  by  the  plain- 
tiff in  error,  J.  D.  Cole,  againsjt  the  defendant  in  error,  the  Mis- 
souri, Kansas  &  Oklahoma  Railroad  Company,  for  injury  done 
to  the  growing  wheat  crop  of  plaintiff  in  error  by  the  defendant 

*For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
a  railroad  for  discharging  water  upon  adjoining  property,  see  foot- 
notes appended  to  Earhart  v.  Cowles  Tlowa),  12  R.  R.  R.  243,  35  Am. 
&  Eng.  R.  Cas.,  N.  S.,  243,  where  all  tnose  preceding  it  are  collected; 
foot-notes  appended  to  Greenwood  v.  Southern  Ry.  Co.  (N.  Car.), 
25  R.  R.  R.  181,  48  Am,  &  Eng.  R.  Cas.,  N.  S..  181;  foot-note  appended 
to  Lindsey  v.  Southern  Ry.  Co.  (Ala.),  23  R.  R.  R.  723,  46  Am."  & 
Eng.  R.  Cas.,  N.  S.,  723. 
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in  error  constructing  the  roadbed  of  its  railway  near  the  itown 
of  Arcadia,  in  Oklahoma  county,  at  the  place  where  Coffee  creek 
empties  into  Deep  Fork  creek,  and  changing  the  course  of  Coffee 
creek  in  such  a  way  that  the  water  thereof  entered  Deep  Fork 
creek  through  an  artificial  channel  constructed  by  the  defendant 
in  error,  and  by  filling  up  the  former  bed  of  CoflFee  creek  and 
the  ground  between  Coffee  creek  and  Deep  Fork  creek  in  such 
a  way  that  all  the  water  of  Coffee  creek,  instead  of  flowing 
in  the  course  marked  out  by  nature,  as  it  had  theretofore  done^ 
all  of  the  water  of  said  Coffee  creek  was  turned  into  Deep  Fork 
creek  by  way  of  this  artificial  channel,  which  was  inadequate  in 
times  of  ordinary  freshets  to  carry  off  the  water  as  it  flowed  into 
Coffee  creek.  The  defendant  in  error  also  constructed  its  road- 
bed in  the  bottoms,  close  to  the  mouth  of  Coffee  creek,  and  threw 
up  a  grade  about  four  to  six  feet  high,  extending  from  Arcadia 
westward  a  distance  of  about  half  a  mile,  and  this  grade  did  not 
have  culverts  or  openings  sufficient  to  carry  off  the  waters  of 
Coffee  creek  in  times  of  ordinary  high  waters.  In  May,  1903, 
heavy  rains  occurred  in  the  valley  of  these  creeks,  and  the  waters 
of  Coffee  creek,  being  obstructed  by  the  grade,  became  swollen 
beyond  its  banks,  and  continued  to  rise  until  it  ran  over  the  top 
of  defendant  in  error's  grade,  and  finally  washed  away  the  road- 
bed at  the  point  where  it  formerly  entered  Deep  Fork  creek^ 
and  the  waters  thus  freed,  joining  with  the  waters  of  Deep  Fork 
creek,  made  a  breach  in  the  south  bank  of  Deep  Fork  creek,  and 
flowed  on  down  the  valley  over  and  jicross  the  plaintiff  in  error's 
growing  crop.  The  wheat  crop  of  plaintiff  in  error  which  he  al- 
leges he  lost  was  growing  on  his  farm  Ij^  miles  in  a  northeasterly 
direction  from  Arcadia ;  Deep  Fork  creek  flowing  through  the 
farm. 

The  contention  of  plaintiff  in  error  is  that  defendant  in  error 
in  constructing  its  roadbed,  the  artificial  channel  before  mentioned, 
and  filling  up  the  former  channel  of  Coffee  creek  failed  to  make 
adequate  provisions  for  carrying  off  the  water  of  Coffee  creek 
in  times  of  ordinary  floods,  and  that  by  holding  the  entire  volume 
of  water  back  until  tbe  railway  embankment  gave  way,  suddenly 
precipitating  the  entire  flood  with  great  violence  into  and  across 
Deep  Fork  creek,  and  out  the  south  bank  thereof,  and  the  flood 
thus  relieved,  joining  the  waters  of  Deep  Fork  creek,  rushed  down 
the  valley  in  greater  volume  and  velocity,  and  in  a  different  way 
and  course  than  it  would  if  not  interfered  with,  and  thus  running 
over  the  land  of  plaintiff  in  error  washed  out  his  wheat.  There 
is  evidence  in  the  record  tending  to  support  this  contention.  We 
believe  it  is  substantially  predicated  upon  the  pleadings. 

The  only  question,  then,  for  this  court  to  decide  is:  Does  this 
evidence  reasonably  tend  to  prove  a  cause  of  actioA  in  favor 
of  plaintiff  in  error  ?  The  court  -below  held  that  it  did  not,  and 
sustained  a  demurrer  to  the  evidence,  discharged  the  jury  and 


Vol,  29  R  R  R— Vol,  52  Am  &  Eng  R  Cas  N.S  391 

Cole  V.  Miasoari,  etc  ,  Ry.  Co 

rendered  judgment  in  favor  of  defendant  in  error.  That  Coffee 
creek  is  a  water  course  is  conceded  by  counsel  for  defendant  in 
error  in  their  brief.  On  page  7  thereof  we  find  the  following: 
"The  natural  outlet  of  Coffee  creek  is  the  channel  of  Deep  Fork 
creek.  Coffee  creek  is  a  small  water  course  extending  from  a 
point  several  miles  northwest  of  Arcadia  in  a  southeasterly  direc- 
tion to  its  union  with  Detp  Fork  creek."  Deep  Fork  creek  is 
also  a  water  course.  It  is  a  more  considerable  stream  than 
Coffee  creek,  as  it  carried  off,  not  only  the  water  flowing  into 
Coffee  creek,  but  also  the  water  flowing  from  its  other  tributaries, 
and  from  the  uplands  drained  by  it.  The  legal  status  of  these 
streams  being  established  as  water  course,  it  follows  that  the 
plaintiff  in  error  was  entitled  to  have  the  water  flow  to  him  in 
its  natural  state,  not  only  in  so  far  as  it  was  a  benefit  to  him, 
but  he  was  also  bound  to  submit  to  receive  it  so  far  as  it  was  a 
nuisance  by  its  tendency  to  flood  his  lands.  Mason  v,  Shrews- 
bury Ry,  Co.,  L.  R.  6  Q.  B.  578.  The  plaintiff  in  error  and  the 
railway  company,  being  engaged  in  lawful  enterprises,  had  equal 
rights  in  this  valley ;  that  is,  they  were  entitled  to  the  ordinary 
rights  and  lifeerties  of  riparian  owners  on  the  banks  of  natural 
streams,  and  as  such  each  must  use  own  right  as  not  to  infringe 
upon  the  rights  of  the  other.  "It  has  long  been  established  that 
the  ordinary  course  of  water  cannot  lawfully  be  changed  or  ob- 
structed for  the  benefit  of  one  class  of  persons  to  the  injury  of 
another."    Rex  z\  Trafford,  1  Barn.  &  Adol.  874. 

Counsel  for  defendant  in  error  argues  that  the  new  channel 
carries  off  as  much  water  as  the  old  channel  of  Coffee  creek. 
This  may  be  so ;  but  it  is  settled  law  here  as  well  as  elsewhere — 
settled  beyond  serious  debate — that  a  railroad  company  in  bridg- 
ing its  streams  must  provide  a  waterway  for  the  passage  of  the 
water  which  flows  into  and  down  the  stream  in  times  of  ordinary 
floods.  C.  V.  &  C.  Ry.  v,  Brevoort  (C.  C.)  62  Fed.  129,  25  L.  R. 
A.  527.  "Every  one  is  charged  with  notice  of  nature's  operations, 
but  who  can  tell  when  a  man  will  build  his  bulwarks  against  the 
flood?  There  is  no  public  policy  to  allow  one  landowner  to  im- 
prove his  condition  at  the  cost  of  his  neighbor ;  btit  the  improver 
must,  at  his  peril,  see  to  it  that  the  benefit  to  himself  is  large 
enough  to  pay  both  him  and  his  neighbor's  damage,  if  any.  The 
law  does  not  look  to  the  interest  of  one  individual,  but  recogfnizes 
and  enforces  the  duties  implied  in  his  relation  to  others."  O'Con- 
nell  V.  East  Tenn.,  Va.  &  Ga.  Ry.  Co.,  87  Ga.  246,  13  S.  E.  489, 
13  L  R.  A.  394,  27  Am.  St.  Rep.  246. 

Counsel  for  the  parties  all  contend  for  the  application  of  the 
common-law  rule  to  the  facts  in  this  case  As  it  is  one  arising 
under  the  laws  of  the  territory  of  Oklahoma,  where  it  is  provided 
that  "the  common  law,  as  modified  by  constitutional  and  statu- 
tory laws,  judicial  decisions  and  the  conditions  and  wants  of  the 
people,  shall  remaii\  in  force  in  aid  of  the  General  Statutes  of 
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Oklahoma,"  we  believe  counsel  are  right  in  this  contention.  Both 
parties  treat  Coffee  creek  as  a  natural  water  course.  The  only 
difference  between  them  is  their  respective  legal  rights  under  an 
undisputed  state  of  facts.  We  find  at  page  11  of  the  brief  of 
defendant  in  error  the  following:  "Plaintiff,  at  page  9  of  his 
brief,  outlines  the  theory  on  which  the  demurrer  was  sustained  in 
the  following  language:  'Overflow  water  from  a  natural  water 
course,  in  times  of  high  water,  may  be  treated  as  surface  water 
and  as  a  common  enemy.'  This  statement  is  approximately  cor- 
rect." Plaintiff  in  error  at  page  9  of  his  brief  states  his  view  of 
the  case  thus:  "Overflow  water  from  a  natural  water  course  in 
times  of  ordinary  high  water  was  not  held  to  be  nor  treated  as 
surface  water  under  the  common  law  of  England."  It  will  be 
seen  by  the  above  quotation  from  the  brief  of  defendant  in  error 
that  their  theory  is  that  the  water  that  was  held  back  by  the  inade- 
quacy of  the  channel  leading  from  Coffee  creek  to  Deep  Fork 
creek  and  the  elevation  of  the  railway  grade  must  be  treated  as 
surface/ water,  against  which  it  may  protect  itself  with  impunity 
even  to  the  damage  of  other  riparian  owners.  This  contention  is 
not  sustained  by  the  authorities,  nor  do  the  authorities  cited  by 
the  defendant  m  error  justify  that  conclusion.  We  believe  the  Su- 
preme Court  of  Ohio  in  Crawford  v,  Rambo,  44  Ohio  St.  279, 
7  N.  E.  429,  states  the  rule  correctly,  as  follows :  "It  is  difficult  to 
see  upon  what  principle  the  flood  waters  of  a  river  can  be  likened 
to  surface  water.  When  it  is  said  that  a  river  is  out  of  its  banks, 
no  more  is  implied  than  that  its  volume  then  exceeds  what  it 
ordinarily  is.  Whether  high  or  low  the  entire  volume  at  any 
one  time  constitutes  the  water  of  the  river  at  such  time;  and 
the  land  over  which  its  current  flows  must  be  regarded  as  its 
channel,  so  that,  when  swollen  by  rains  and  melting  snows,  it 
extends  and  flows  over  the  bottom  along  its  course;  that  is,  its 
flood  channel — as  when  by  drouth  it  is  reduced  to  its  minimum 
it  is  then  in  its  low-water  channel.  Surface  water  is  that  which 
is  diffused  over  the  surface  of  the  ground  derived  from  falling 
rains  and  melting  snows,  and  continues  to  be  such  until  it  reaches 
some  well  defined  channel  in  which  it  is  accustomed  to  and  does 
flow  with  other  waters,  whether  derived  from  the  surface  or 
springs ;  and  it  then  becomes  the  running  water  of  a  stream  and 
ceases  to  be  surface  water."  It  may  justly  be  said  of  the  water 
of  Coffee  creek  that  it  may  at  one  time,  as  it  fell  upon  lands 
drained  by  the  stream,  have  all  been  surface  water  against  which 
the  defendant  in  error  may  have  protected  itself  as  a  com- 
mon enemy;  but,  when  this  water  flowed  naturally  into  Coffee 
creek  and  its  natural  outlet  became  obstructed  by  the  grade  of 
the  railway  in  such  a  way  that  the  volume  of  the  stream  be- 
came swollen  beyond  its  limits  and  spread  out  over  the  adjacent 
bottoms,  it  can  in  no  sense  be  termed  surface  water.  "Whether 
water  is  or  is  not  surface  water  within  the  meaning  of  that  terra 
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must  be  determined  from  the  peculiar  facts  in  the  case  in  which 
the  question  is  presented.  But  to  say  that  the  flood  or  overflow 
water  of  this  Nemaha  river,  when  out  of  its  banks,  and  flowing 
from  foothill  to  foothill,  is  not  a  part  of  the  river  itself,  nor 
part  of  the  natural  water  course,  but  mere  surface  water,  is  to 
contradict  ordinary  common  sense.  In  one  sense  of  the  word  all 
the  water  of  this  river  was  at  one  time,  perhaps,  surface  water. 
When  this  water  was  falling  upon  the  watershed  of  this  stream, 
when  it  was  millions  of  aqueous  threads,  flowing  towards  the 
stream  covering  the  surface  of. the  watershed,  then  it  was  sur- 
face water;  but,  when  it  reached  the  stream  became  a  part 
thereof,  whether  the  stream  was  then  flowing  between  its  ordi- 
nary banks  and  in  its  ordinary  channel,  or  whether  it  had  ex- 
tended beyond  its  channel,  and  was  flowing  from  one  foothill 
to  the  other,  then  this  water  ceased  to  be  surface  water  and  be- 
came a  constituent  part  of  the  natural  stream."  C,  B.  &  Q.  R. 
R.  Co.  V,  Emmer,  53  Neb.  237,  73  N.  W.  540,  68  Am.  St.  Rep. 
602.  The  above  case  bears  a  close  resemblance  to  the  one  at  bar. 
1  ne  railroad  company  contended  that  its  embankment  was  prop- 
erly constructed,  that  the  overflow  of  the  flood  water  was  sur- 
face water,  and  that  the  surface  water  was  the  cause  of  the 
damage,  just  as  the  railroad  company  contends  here  that  the 
water  held  back  by  the  insufficiency  of  the  channel  and  the  erec- 
tion of  its  grade  along  the  Coffee  creek  bottom  was  surface 
water. 

The  case  of  Walker  v,  N.  Mex.  &  So.  Pac.  R.  R.  Co.,  165  U. 
S,  593,  17  Sup.  Ct.  421,  41  L.  Ed.  837,  the  case  the  defendant  in 
error  relies  on  most  to  support  its  contention,  does  not  seem  to 
us  to  be  in  point  in  this  case.  In  the  Walker  Case,  supra,  the 
water  was  not  obstructed  in  a  water  course,  but  as  is  said  in  the 
opinion:  "It  was  simply  surface  water.  And  the  arroyOs 
through  which  the  water  flowed  after  leaving  the  mountains 
were  not  running  streams,  natural  water  courses,  but  simply 
passage  ways  for  the  rain  which  fell."  And  further  on  in  the 
same  opinion  the  court  said:  "It  is  obvious,  not. only  that  it 
was  mere  surface  water  whose  flow  was  obstructed,  not  only 
that  no  natural  water  courses  were  filled  up,  but  also  that  the 
channels  which  were  obstructed  were  not  such  ravines,  gorges, 
and  outlets  as  in  a  mountainous  district  must  be  open  to  prevent 
the  forming  of  lakes  and  reservoirs  therein,  but  simply  the  or- 
dinary ditches  and  passageways  which  surface  water  will  cut 
in  a  generally  level  district  in  its  •ffort  to  reach  some  flow- 
ing stream."  This  opinion  is  not  authority  to  support  the  theory 
of  defendant  in  error  that  "Overflow  water  from  a  natural 
water  course  in  times  of  high  water  may  be  treated  as  surface 
water  and  a  common  enemy."  The  Kansas  case  cited  (Single- 
ton If.  A.  T.  &  S.  F.  Ry.  Co.,  67  Kan.  284,  72  N.  E.  786),  and 
the  Missouri  case   (Abbott  v.  Railroad  Company,  83  Mo.  272, 
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53  Am.  Rep.  581),  merely  hold  that  "a  channel  or  other  depres- 
sion in  the  ground  forming  the  bank  of  a  river  through  which 
water  escapes  and  flows  from  the  river  only  at  times  of  high 
water  does  not  constitute  a  national  water  course,  and  obstruct- 
ing the  flow  of  water  therein  from  the  river,  to  the  injury  of 
another,  is  damnum  absque  injuria."  Neither  of  these  cases 
go  so  far  as  to  hol<j  that  water  accumulated  by  building  embank- 
ments across  a  water  course  and  by  changing  the  natural  chan- 
nel thereof  is  surface  water.  We  are  of  the  opinion  that  where 
water  flows  from  the  lands  drained  by  a  water  course  into  the 
water  course,  and  the  water  course  becomes  obstructed  by  rea- 
son of  a  railway  company  constructing  its  roadbed  and  changing 
the  channel  of  the  water  course  in  such  a  way  at  times  of  or- 
dinary freshets,  the  water  thus  obstructed  accumulates  until 
it  exceeds  the  banks  of  the  water  course,  and  spreads  out  over 
the  lowlands  adjacent  to  the  water  course,  the  water  thus  ac- 
cumulated is  not  surface  water.  If  this  water  thus  obstructed 
and  accumulated  breaks  the  bounds  that  confine  it,  and  flows  on 
or  across  the  lands  of  a  lower  riparian  owner  in  greater  volume, 
with  more  violence  or  by  a  different  course  or  manner  than  it 
would  if  permitted  to  flow  to  him  in  its  natural  state,  and  he 
is  thereby  injured,  the  railway  company  is  liable  in  damages 
for  the  detriment  thus  caused: 

We  do  not  agree  with  counsel  for  defendant  in  error  "that 
the  court  cannot,  under  the  issues,  consider  the  question  of  dam- 
ages as  based  upon  the  damming  back  of  the  overflow  water 
by  the  railway  embankment  west  of  Arcadia."  But,  on  the  con- 
trary, we  hold  that  if  there  was  evidence  introduced  at  the  trial 
reasonably  tending  to  show  that  this  water  was  diverted  from 
its  natural  course  and  obstructed  by  the  grade  of  the  defendant 
in 'error  in  such  a  way  that  it  flowed  over  and  across  the  land  of 
plaintiff  in  error  in  a  greater  volume,  or  in  a  different  manner 
than  it  did  before  it  was  thus  obstructed  or  diverted,  and  that 
it  did  by  reason  thereof  wash  out  his  wheat,  to  his  injury,  the 
case  should  have  gone  to  the  jury.  The  evidence  introduced  was 
to  the  effect  that  the  plaintiff  in  error  had  been  raising  wheat  on 
the  same  land  ever  since  the  opening  of  Oklahoma  to  settlement 
in  1889,  and  that,  while  the  water  flowing  in  its  natural  state 
did  occasionally  overflow  the  banks  of  Deep  Fork  creek  and  run 
over  portions  of  the  land  of  plaintiff  in  error,  it  never  washed 
out  to  exceed  four  to  five  acres  of  wheat  until  the  channel  of 
Coffee  creek  was  changed^  and  the  waters  thereof  were  ob- 
structed. The  testimony  further  tends  to  clearly  show  that  never 
before  did  the  water  break  over  the  bank  of  Deep  Fork  creek 
on  the  squth  side  opposite  to  the  place  Coffee  creek  enters.  The 
following  question  and  answer  are  from  the  examination  of 
plaintiff  in  error:  "Q.  I  will  ask  if  at  any  time  since  you  have 
been  living  in  that  country  water  has  broke  over  the  bank  of 
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Deep  Ford  creek  on  the  south  side  ?  A.  No,  sir ;  never."  There 
is  also  evidence  in  the  record  to  show  that  before  the  railroad  was 
constructed  through  that  country  that  the  water  of  Coffee  creek 
flowed  into  Deep  Ford  creek  through  a  channel  cut  by  the 
water  of  the  creek  on  its  natural  way  to  where  it  emptied  into 
Deep  Ford  creek,  and  that  the  waters  of  Coffee  creek  and  Deep 
Fork  creek  thus  joined  flowed  down  Deep  Ford  creek,  and  when 
the  water  was  high,  and  went  out  of  its  banks,  it  flowed  part  on 
one  side  and  part  on  the  other  of  Deep  Ford  creek  without  ma- 
terial injury  to  the  riparian  owners.  All  of  this  evidence,  to- 
gether with  the  fact  that  the  plaintiff  in  error  had  resided  in  the 
valley  a  good  many  years  without  injury  from  the  water  while 
it  was  taking  its  natural  course  along  the  route  that  nature  in- 
tended it  should  go,  might  properly  have  been  taken  into  con- 
sideration by  the  jury,  and  was  sufficient  thus  standing  alone 
and  uncontradicted  to  support  a  verdict  in  favor  of  the  plaintiff 
in  error,  if  one  had  been  returned  by  the  jury.  When  there  is 
any  evidence  introduced  at  the  trial  of  a  cause  reasonably  tend- 
ing to  establish  the  allegations  of  plaintiff's  petition,  it  is  error 
for  the  court  to  sustain  a  demurrer  to  such  evidence  and  render 
judgment  in  favor  of  the  defendant. 

Entertaining  these  views  in  relation  to  the  case  at  bar,  it  fol- 
lows that  the  judgment  of  the  court  below  must  be  reversed, 
and  the  cause  remanded,  with  directions  to  ^ant  a  new  trial. 

W1LI.IAMS,  C.  J.,  and  Dunn,  Hay^s,  and  Turner,  JJ.,  con- 
curring. 
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(Supreme  Court  of  Colorado,  Dec.  2,  1907.) 

[92  Pac.  Rep.  953.] 

Eminent  Domain — Injury  to  Property — Damages — Grounds.* — ^The 
mere  fact  that  plaintiff,  near  whose  property  a  railroad  viaduct  crosses 
a  street,  uses  the  street  more  frequently  than  other  people,  and  is 
more  frequently  inconvenienced  by  the  viaduct,  does  not  entitle  him 
to  damages  against  the  railroad,  but  the  damages  must  apply  spe- 
cially to  plaintiff's  property. 

Appeal — Objections  Below — Exceptions — Sufficiency — ^Reception  of 
Evidence. — To  make  available  an  exception  to  the  admission  of  tes- 
timony, on  the  ground  that  it  calls  for  the  witness'  opinion  and  usurps 
the  province  of  the  court  or  jury,  the  objection  should  be  specifically 
taken  that  the  question  calls  for  a  fact  not  provable  by  opinion. 

Evidence — Opinion  Evidence — Admissibility — Invading  Province 
of  Jury. — In  an  action  for  damages  to  land  by  the  construction  of  a 
railroad,  questions  asked  witnesses  as  to  the  value  of  the  property  or 
its  rental  value  before  the  construction  of  the  railroad,  and  its  value 
afterwards,  do  not  invade  the  province  of  the  jury  by  calling  for 
opinions  as  to  the  damages  suffered. 

Trial — Reception  of  Evidence — Objection — Sufficiency. — In  an  ac- 
tion for  damages  to  land,  an  answer  of  a  witness,  stating  his  esti- 
mate of  the  amount  of  the  depreciation  of  the  land,  while  objection- 
able as  stating  the  very  matter  in  issue  before  the  jury,  was  properly 
admitted  over  an  objection  that  it  was  incompetent,  irrelevant,  and 
immaterial,  and  that  the  witness  was  not  shown  to  be  qualified. 

Appeal — Review — Harmless  Error. — In  an  action  for  damages  to 
land  by  the  construction  of  a  railroad,  a  question  asked  a  witness  as 
to  the  depreciation  in  value  of  the  property  by  reason  of  the  con- 
struction of  the  railroad,  although  improper,  was  not  prejudicial, 
where  the  witness  was  next  asked  what  the  present  value  of  iHte 
property  was. 

Same— Questions  of  Fact — Questions  Preliminary  to  Admission  of 
Evidence. — Whether  a  witness  is  qualified  to  testify  to  a  matter  of 


♦For  the  authorities  in  this  series  on  the  question  whether  an 
abutting  owner  is  entitled  to  compensation  for  injuries  to  his  property 
from  the  construction  or  operation  of  railroad  or  street  railway,  sec 
foot-notes  appended  to  Knapp  &  Cowles  Mfg.  Co.  v.  New  York,  etc., 
R.  Co.  (Conn.),  11  R.  R.  R.  134,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  134; 
foot-notes  appended  to  Yazoo  &  M.  V.  R.  Co.  v.  Lefoldt  (Miss.),  21 
R.  R.  R.  800,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  800;  foot-notes  appended 
to  Little  Rock,  etc.,  Ry.  Co.  v.  Green  (Ark.),  21  R.  R.  R.  564.  44  Am. 
&  Eng.  R.  Cas.,  N.  S.,  504;  Laroc  v.  Northampton  St.  Ry.  Co.  (Mass.). 
20  R.  R.  R.  96,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  96;  foot-notes  appended 
to  Grossman  v,  Houston,  etc.,  Ry.  Co.  (Tex.),  24  R.  R.  R.  25,  47  Am. 
&  Eng.  R.  Cas.,  N.  S.,  25;  extensive  note,  15  R.  R.  R.  519,  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  519;  foot-notes  appended  to  Hyinan  v.  Ann  Arbor 
R.  Co.  (Mich.),  17  R.  R.  R.  383,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  383. 
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opinion  is  a  preliminary  question  for  the  presiding  judge,  and  his  de- 
cision is  conclusive,  unless  clearly  erroneous,  in  matter  of  law. 

Pleading — Amendment — Discretion  of  Court. — After  the  jury  is  im- 
paneled, it  is  within  the  discretion  of  the  trial  court  to  allow  an 
amendment  to  the  complaint  to  correct  a  mistake. 

Evidence — Value  of  Property — Assessment  Roll. — In  an  action  for 
damages  to  land  by  the  construction  of  a  railroad,  it  was  not  error  to 
refuse  the  admission  of  an  assessment  roll  made  by  the  county  as- 
sessor showing  the  valuation  of  the  property  for  assessment  pur- 
poses, as  evidence  of  the  value  of  the  property. 

Appeal  from  Larimer  County  Court;  J.  Mack  Mills,  Judge. 

Action  by  J.  H.  France  against  the  Ft.  Collins  Development 
Railway  Company.  Judgment  for  plaintiff  and  defendant  ap- 
peals.   Affirmed. 

Dines,  Whitted  &  Dines  and  /.  G,  McMurry,  for  appellant. 
Rhodes  &  Lee,  for  appellee. 

MaxwsLI,,  J.  This  action  was  brought  to  recover  damages 
arising  from  the  construction  and  operation  by  appellant  of  a 
railroad  near  the  southerly  line  of  appellee's  premises,  which  he 
occupied  as  a  home,  in  the  city  of  Ft.  Collins.  From  a  blue 
print  of  a  map  of  the  premises  introduced  as  an  exhibit  by  ap- 
pellant, and  appellant's  witnesses,  it  is  learned  that  appellee's 
lot  is  75  feet  wide,  and  fronts  south  on  College  avenue,  with  a 
depth  of  175  feet;  that  appellant's  railroad  is  constructed  upon 
an  embankment  19  feet  high,  with  a  base  width  of  47  feet,  cross- 
ing College  avenue  upon  a  viaduct  65  feet  long  at  an  angle  of  about 
45  degrees,  19  feet  above  the  roadway  of  the  avenue;  that  no 
part  of  appellee's  premises  has  been  taken  or  occupied  by  ap- 
pellant; that  the  fill  or  embankment  of  appellant  extends  from 
the  northeast  to  the  southwest  of  the  uniform  height  of  19 
feet;  that  from  a  point  in  the  center  of  the  front  of  appellee's 
dwelling  house,  due  east  to  the  base  of  the  fill  or  embank- 
ment, is  about  110  feet,  and  from  a  point  in  the  center  of  tht 
south  side  of  appellee's  dwelling  house  to  the  base  of  the  fill 
is  about  60  feet,  thus  establishing  the  fact  that  the  view  from  the 
house  is  cut  off  on  the  east  and  south.  It  also  appears  from  the 
evidence  that  the  height  of  the  embankment  and  house  are 
about  the  same.  The  complaint  states  a  cause  of  action,  and  al- 
leges as  special  damages:  (1)  An  interference  of  appellee's 
right  of  ingress  and  egress  to  and  from  his  premises,  and  (2) 
by  reason  of  smoke,  soot,  ashes,  cinders,  and  sparks  of  fire  emit- 
ted from  passing  engines.  Evidence  was  introduced  by  appellee 
in  support  of  these  allegations  of  the  complaint,  and  the  jury 
were  correctly  instructed  as  to  this  phrase  of  the  case. 

The  doctrine  announced  by  this  court,  in  Gilbert  v.  G.  S.  L.  & 
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P.    Ry.   Co.,    13  Colo,,  501,   22   Pac.   814,   was   recognized  by 
the  trial  court  in  instructions  to  the  jury,  to  the  effect  that  the 
mere  fact  that  plaintiff  may  use  the  street  known  as  College  ave- 
nue more  frequently  going  to  and  from  Ft.  Collins  than  other  peo- 
ple, and  that  he  may  be  more  frequently  inconvenienced  by  the 
construction  across  said  avenue,  does  not  entitle  plaintiff  to  re- 
cover damages  against  the  defendant  for  the  construction  and  t)p- 
eration  of  said  road,  and  that  the  damages  found  must  be  such 
as  apply  especially  to  plaintiff's  property.     The  correct  measure 
of  damages,  in  actions  of  this  character  as  defined  by  this  court, 
was  given  to  the  jury  in  the  instructions.     To  sustain  the  judg- 
ment of  the  court  below,  appellee  relies  upon  City  of  Denver  v. 
Bayer,  7  Colo.  113,  where  it  is  said,  at  page  117,  2  Pac.  6  at 
page  8:     "The  abutting  owner  may  well  be  presumed  to  have 
taken  into  consideration  the  fact  that  the  grade  of  the  street 
might  be  raised  or  lowered,  that  pavements  might  be  laid  and 
bridges  and  culverts  constructed,  and  that  a  street  railroad  even 
might  be  built  and  operated  thereon;  and  it  may  fairly  be  pre- 
sumed that  in  purchasing  he'  anticipated  and  allowed  for  the  pos- 
sible   or   probable   damages    to    result    from   these   and    similar 
changes,  or  that  he  signified  his  consent  thereto,  and  thus  de- 
prived himself  of  any  right  to  compensation  therefor.     But  no 
such  presumption,  consent,  or  estoppel  applies  to  the  use  of  the 
street  by  an  ordinary  railroad."     And  at  page  118  of  7  Colo., 
at  page  8  of  2  Pac. :     "The  railroad  is  a  public  benefit.    It  is 
generally  of  great  advantage  to  the  town  or  city  to  or  through 
which  it  is  built  and  operated,  and  for  any  injury  or  annoyance 
occasioned  thereby  which  an  adjoining  owner  shares  in  common 
with  the  general  public,  he  ought  not  to  recover;  but  for  those 
damages  which  are  peculiar  to  him,  which  affect  his  property  and 
impair  its  value  without  injuring  that  of  his  neighbor,  he  ought, 
in  justice,  to  receive  compensation."    And  Longmont  v.  Parker,  14 
Colo.  386,  where  it  is  said,  at  page  390,  23  Pac.  443,  at  page  444 
(20  Am.  St,  Rep.  277) :  "Under  the  decisions  of  this  court,  the 
questions   for   the   jury   to   determine    from   the  evidence  were 
whether  the  plaintiff  suffered  damages  different  in  kind  from 
those  suffered  by  the  general  public,  and  whether  the  property 
of  plaintiff  had  been  lessened  in  value  by  the  acts  of  the  de- 
fendant." 

It  is  contended  by  appellant  that  witnesses  were  permitted, 
over  its  objection,  to  state  their  opinions  as  to  the  amount  of 
damage  to  the  property,  thereby  usurping  the  functions  of  the 
jury,  and  that  such  witnesses  were  called  as  experts  and  were 
not  qualified  as  such.  The  objections  interposed  by  appellant 
were  general.  The  better  practice  is,  in  cases  of  this  character, 
that  to  make  available  an  exception  to  the  admission  of  testi- 
mony, upon  the  ground  that  it  calls  for  the  opinion  of  the  wit- 
ness, and  thereby  usurps  the  province  of  the  court  or  jury,  the 
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objection  niHSt  be  specifically  taken  that  the  question  calls  for  a 
fact  not  provable  by  opinion.  10  A.  &  E.  Ency.  922,  and  cases 
cited.  The  testimony  objected  to  follows:  "Q.  What  in  your 
judgment  would  this  75  feet  frontage  that  has  been  described 
here,  with  the  house  on  the  place,  be  worth  without  the  track  there  ? 
A.  $700  or  $800.  Q.  Nozv,  then,  taking  into  con^deration  the 
location  of  the  track,  the  method  of  construction,  and  all  the 
various  phases  that  go  to  affect  this  property,  what  do  you  say 
is  the  depreciation  by  reason  of  the  construction  of  the  track 
at  that  point,  its  manner  of  construction,  and  use?  A.  I  should 
think  $300  or  $400.  Q.  I  will  put  the  question  in  another  way : 
What  do  you  say  is  the  present  value  of  the  property?  A.  I 
should  say  about  $400.''  Another  witness  was  interrogated, 
and  answered  as  follows:  "Q.  Mr.  Dwyer,  what  would  you 
say  would  be  the  value  of  that  property  provided  there  was  no 
railroad  constructed  there?  A.  $800.  Q.  Now,  then,  taking 
into  consideration  its  present  status  with  the  railroad  there,  etc., 
what  would  you  say  is  its  present  value?  A.  About  $400.  Q. 
Now,  then,  I  will  ask  you  this  question:  Take  that  property 
without  the  railroad  there,  what  in  your  judgment  would  be  its 
rental  value?  A.  $12  to  $15.  Q.  Now,  then,  with  the  rjiil- 
road  there  and  in  its  present  condition,  what  would  you  say 
would  be  its  rental  value?  A.  About  $7  to  8."  Another  wit- 
ness was  interrogated,  and  answered  as  follows:  "Q.  Mr. 
Brooks,  what  in  your  opinion  would  be  the  value  of  that  prop- 
erty if  there  was  no  railroad  there?  A.  I  would  value  it  at 
$1,000  before  the  railroad  was  put  there.  Q.  And  what  would 
you  say  its  value  is  now?  A.  I  wouldn't  value  it  more  than  half 
to  three  quarters  to  what  it  was  before."  The  objection  interposed 
to  all  of  the  above  questions  was  that  they  were  ** incompetent, 
irrelevant,  and  immaterial,  and  that  the  witnesses  had  not  shown 
special  qualification." 

With  the  exception  of  the  question  italicized,  we  do  not  be- 
lieve that  the  questions  objected  to  come  within  the  rule  which 
prohibits  its  questions  and  answers  which  invade  or  usurp  the 
province  of  the  jury,  as  involving  substantially  everything  which 
the  jury  are  called  upon  to  determine.  All  of  the  questions,  ex- 
cepting the  one  above  noted,  called  for  the  value  of  the  property 
or  its  rental  value  at  a  time  before  the  construction  of  the  rail- 
road and  its  value  after  that  fact,  leaving  to  the  jury  the  determi- 
nation of  the  question  they  were  called  upon  to  decide.  The  ques- 
tion italicized  was  undoubtedly  improper,  and  if  the  objection  to 
the  same  had  been  specific,  as  it  should  have  been,  it  would  un- 
doubtedly have  been  modified  or  withdrawn.  If  there  was  error 
in  the  ruling  upon  this  question,  such  error  was  without  preju- 
<lice,  as  the  question  immediately  following  was  in  proper  form, 
ahhough  this  latter  question  was  objected  to  upon  the  same 
grounds.    An  examination  of  some  of  the  numerous  authorities 
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cited  by  counsel  for  appellant  will  clearly  indicate  that  the  ques- 
tions there  under  consideration,  to  which  the  rule  was  applied, 
distinguishes  the  case  at  bar  from  such  authorities.  In  Chicago 
&  Alton  R.  R.  Co.  v,  Springfield,  etc.,  R.  R.  Co.,  67  111.  142,  the 
question  presented  was  the  amount  of  damages  caused  to  one 
railroad  by  another  railroad  crossing  the  right  of  way  and  track 
of  the  other.  A  witness  was  asked:  "If  you  put  in  the  cut  the 
work  you  propose  to  do  and  have  described,  what  would  be  the 
damages  to  the  defendant?"  The  witness  answered:  "There 
would  be  no  damages."  In  Hartley  et  al.  v,  Keokuk,  etc.,  Ry.  Co., 
85  Iowa,  455,  52  N.  W.  352,  the  action  was  to  recover  damages 
alleged  to  have  been  sustained  by  plaintiff  by  the  taking  of  a 
right  of  way  by  defendant  for  its  railroad.  A  witness  was  asked 
this  question:  "What  in  your  judgment  is  the  difference  in  fair 
market  value  of  your  farm,  taken  as  a  whole,  before  the  railroad 
ran  through  it  and  after?  What  was  the  damage  to  you  at  the 
time  the  railroad  was  constructed  in  1880?"  The  answer  was: 
"The  damages,  I  do  not  think,  would  be  less  than  $800,  or  near 
same."  In  Wichita,  etc.,  Ry.  Co.  v,  Kuhn,  38  Kan.  675,  17  Pac. 
322,  a  deposition  was  introduced  in  evidence  which  contained 
the  following  question  and  answer :  "Q.  How  much  less,  in  your 
opinion,  is  this  farm  worth  after  the  railroad  company  had  es- 
tablished its  track  through  it,  irrespective  of  any  benefits  from 
any  improvements  proposed  by  the  railroad  company  to  be  de- 
rived from  said  track,  taking  into  consideration  all  incidental 
loss,  inconvenience,  and  damages,  present  and  prospective,  which 
may  be  reasonably  expected  or  shown  to  exist  from  the  main- 
taining of  said  railroad  track,  to  be  continued  permanently?  A. 
About  $2,100."  In  Roberts  v.  New  York,  etc.,  Ry.  Co.,  128  X. 
Y.  455,  28  N.  E.  486,  13  L.  R.  A.  499,  the  question  was:  "To 
what  extent,  if  at  all,  in  your  judgment,  is  the  value  of  Mr.  Rob- 
erts' four  buildings  on  Third  avenue,  excluding  from  considera- 
tion the  house  on-  Ninety-Ninth  street,  to  what  extent  in  your 
judgment  is  the  value  of  that  property  damaged,  if  at  all  by  the 
presence  of  the  structure  and  the  running  of  trains?"  The  wit- 
ness answered  that  the  diminution  extended  from  about  $110,- 
000  to  $80,000,  including  the  loss  to  the  fee  value  simply.  In 
City  of  Omaha  %k  Kramer,  25  Neb.  489,  41  N.  W.  295,  13  Am. 
St.  Rep.  504,  the  question  was :  "In  your  opinion,  what  was  the 
damage  to  that  property,  if  anything,  by  the  construction  of  this 
viaduct?"  In  Columbus,  etc.,  Ry.  Co.  v,,  Gardner,  45 
Ohio  St.  309,  31  N.  E.  69,  the  question  was:  "What 
difference  is  there  in  the  value  of  the  property  with  the  track- 
there,  and  with  it  somewhere  else?"  In  Old  v.  Keener,  22  Col). 
6,  43  Pac.  127,  the  question  was :  "How  much  has  that  ditch  dam- 
aged that  property  by  virtue  of  its  being  in  its  present  condition, 
and  not  being  maintained  as  a  proper  ditch?"  It  will  be  noticed 
that  in  all  of  the  above  questions  the  words  "damage,"  "deprccia- 
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tion/'  "difference  in  value,"  or  equivalent  expressions,  were  used 
which  called  forth  the  condemnation  pronounced  upon  them  by 
the  courts,  for  the  reason,  as  stated,  that  it  called  for  an  opin- 
ion from  the  witness  covering  the  very  question  which  was  to  be 
settled  by  the  jury,  and  was  so  conclusive  as  to  leave  the  jury  no 
other  duty  but  that  of  recording  the  finding  or  opinion  of  the 
witness  who  had  testified.  In  the  case  at  bar  the  questions  ob- 
jected to,  with  the  exception  stated,  are  not  subject  to  the  criti- 
cism above  stated,  and  there  was  no  error  of  the  court  in  over- 
niling  the  general  objections  interposed  to  such  questions. 

Appellant  contends  that  the  witnesses  whose  testimony  is 
above  set  forth  were  not  qualified  to  testify.  In  Germania  Co. 
i\  Ross  Lewin,  24  Colo.  43,  53,  51  Pac.  488,  492,  65  Am.  St.  Rep. 
215,  it  is  said:  "In  some  states  it  has  been  held  that  the  decis- 
ion of  one  trial  court  upon  the  competency  of  a  witness  to  testify 
as  an  expert  is  conclusive,  but  we  think  the  contrary  rule  is  sup- 
ported by  the  weight  of  reason  and*  authority.  It  has  the  sanc- 
tion of  the  Supreme  Court  of  the  United  States,  and  should  be 
followed  in  order  that  the  practice  in  the  state  and  national  courts 
mav  be  similar.  In  the  case  of  Stillwell  &  Bierce  Mfg.  Co.  v. 
Phelps,  130  U.  S.  520,  9  Sup.  Ct.  601,  32  L.  Ed.  1035,  this  rule 
is  stated  as  follows:  'Whether  a  witness  called  to  testify  to  any 
matter  of  opinion  has  such  qualifications  and  knowledge  as  to  make 
his  testimony  admissible  is  a  preliminary  question  for  the  judge 
presiding  at  the  trial,  and  his  decision  is  conclusive  unless  clearly 
shown  to  be  erroneous  in  matter  of  law.'  "  We  cannot  say  from 
the  record  in  this  case  that  the  decision  of  the  trial  judge  was 
clearly  erroneous  in  matter  of  law.  On  the  contrary,  we  believe 
that  the  witnesses  qualified  themselves  to  testify  to  the  matters 
about  which  they  were  interrogated.  No  serious  attempt  was 
made  upon  cross-examination  to  show  that  they  were  not  qual- 
ified. 

After  the  jury  was  impaneled,  appellee  was  allowed,  over  the 
objection  of  appellant,  to  amend  his  complaint  in  this  particular. 
The  complaint  read:  "Commencing  at  the  northeast  corner  of 
block  24."  The  complaint  as  amended  read :  "Commencing  at  a 
point  77  feet  south  of  the  northeast  corner  of  block  24." 

It  is  objected  that  the  amendment  allowed  appellee  to  recover 
for  a  piece  of  property  wholly  different  and  distinct  from  the 
property  described  in  the  complaint,  and  that  thereby  the  cause 
of  action  was  changed.  With  this  contention  we  do  not  agree. 
The  cause  of  action  after  the  amendment  remained  the  same  as 
that  stated  in  the  complaint.  Under  the  liberal  provisions  of  our 
Code,  the  amendment  having  been  made  to  correct  a  mistake,  it 
was  within  the  discretion  of  the  court  to  allow  it.  No  prejudice 
to  appellant  appearing  therefrom  or  being  claimed,  if  there  was 
error  in  the  ruling,  which  we  do  not  decide,  we  must  disregard  it. 

29  R  R  R— 26 
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There  was  no  error  in  refusing  to  allow  the  introduction  of 
the  assessment  roll  showing  the  valuation  of  the  property  for 
assessment  purposes,  made  by  the  county  assessor.  It  is  a  no- 
torious fact  that  the  assessment  of  real  property  in  this  state, 
made  by  county  assessors,  affords  no  criterion  whatever  of  the 
value  of  real  property. 

Conceding  that  one  objectionable  question  was  allowed  to  be 
asked  and  answered,  it  does  not  follow  that  the  judgment  should 
be  for  that  reason,  reversed.  Upon  an  examination  of  the  whole 
case,  it  cannot  be  said  that  appellant  was  prejudiced,  or  that  its 
substantial  rights  were  affected  by  such  error. 

Perceiving  no  prejudicial  error  in  the  record,  the  judgment 
will  be  affirmed. 

Affirmed. 

Steele,  C.  J.,  and  Goddard,  J.  concur. 


Pannebaker  v.  Tuscarora  Valley  R.  Co. 

(Supreme  Court  of  Pennsylvania,  June  25,  1907.) 

[67  Atl.  Rep.  923.] 

Corporations — Contracts — Ratification. — An  owner  of  land  abutting 
on  a  railroad  contracted  with  the  president  of  the  road  to  erect  a  saw- 
mill if  the  railroad  would  construct  a  siding  for  the  use  of  the  mill. 
The  contract  was  executed  for  about  nine  years.  Held,  that  the  con- 
tract of  the  railroad  company  was  ratified  by  it,  though  the  act  of 
the  president  in  making  it  was  unauthorized. 

Same — Defenses — Ultra  Vires.* — ^Where  a  contract  with  a  corpora- 
tion has  been  executed  in  good  faith  by  the  other  party,  and  the  cor- 
poration has  received  the  benefit  thereof,  it  cannot  set  up  ultra  vires 
as  a  defense. 

Appeal  from  Court  of  Common  Pleas,  Juniata  County. 

Bill  by  S.  E.  Pannebaker  against  the  Tuscarora  Valley  Rail- 
road Company.  Decree  for  plaintiff,  and  defendant  appeah. 
Affirmed. 

The  following  facts  were  found  by  Shull,  P.  J.,  of  the  court 
below:  "(1)  The  Tuscarora  Valley  Railroad  Company  is  a 
corporation  duly  chartered  to  construct  a  line  of  railroad  from 

*For  the  authorities  in  this  series  on  the  subject  of  the  ultra 
vires  acts  and  contracts  of  railroad  companies,  see  foot-notes  ap- 
pended to  Western  Maryland  R.  Co.  v.  Blue  Ridge  Hotel  Co.  (Md.), 
19  R.  R.  R.  581,  42  Am.  &  Eng.  R.  Cas.,  N.  S..  581,  where  all  the 
preceding  ones  are  collected;  Delaware,  etc.,  R,  Co.  v.  Kutter  (C  C. 
A.),  24  R.  R.  R.  385,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  385. 
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Port  Ro)ral  to  Blair's  Mills ;  that  it  built,  has  been,  and  now  is, 
operating  said  road,  and  has  its  principal  office  in  the  county  of 
Juniata;  and  that  T.  S.  Morehead,  from  the  organization  of  said 
company  until  the  time  of  his  death  in  1906,  was  the  president. 
(2)  About  the  month  of  July,  1897,  T.  S.  Morehead,  president, 
proposed  to  plaintiff  that,  in  consideration  of  the  plaintiff  placing 
a  sawmill  and  planing  mill  and  other  machinery  for  the  manu- 
facture of  lumber,  and  ship  the  same  over  defendant  company's 
railroad,  and  this  augment  its  traffic,  said  company  would  sell 
and  convey  a  part  of  a  lot  of  ground  adjoining  other  lands  of 
plaintiff  upon  which  said  plant  was  to  be  erected,  provide  other 
lands  of  the  said  company  contiguous  therewith  for  the  storage 
and  piling  of  lumber,  and  would  construct  a  siding  for  his  use 
and  convenience  in  shipping  lumber,  and  would  maintain  the  same 
as  long  as  plaintiff  continued  to  conduct  such  business.  (3)  It 
was  further  agreed  and  stipulated  between  the  said  parties  that, 
in  case  the  lands  occupied  by  the  siding  then  laid  or  to  be  laid 
were  necessary  for  the  company's  railroad  purposes,  it  would 
construct  and  maintain  a  siding  for  plaintiff  on  other  lands  then 
<Iesignated  by  the  parties,  which  would  afford  the  same  facilities 
for  shipment.  (4)  The  plaintiff  acceded  to  the  proposition,  and 
in  furtherance  of  the  project  defendant  company  on  July  27, 
1897,  made  and  executed  a  deed  for  a  plot  of  ground  adjoining 
plaintiff's  land,  and  bounded  by  other  lands  of  defendant  com- 
pany, the  consideration  of  which  is  the  sum  of  $50.  (5)  In  pur- 
suance of  said  contract  and  agreement  defendant  company,  about 
1897,  constructed  from  other  side  tracks  leading  to  its  main  line 
a  siding  leading  to  the  plaintiff's  lumber  yard,  which  said  siding 
was  dedicated  by  acts  of  user  to  plaintiff's  purposes  exclusively. 
The  plaintiff  about  the  same  time  erected  a  stave  mill, 
sawmill,  and  planing  mill  upon  his  premises,  engaged 
in  and  conducted  a  large  lumber  business,  transporting 
said  product  over  the  defendant  company's  railroad,  pay- 
ing to  said  company  large  revenues  in  freight  for  his  said  ship- 
ments, in  pursuance  of  the  parol  contract  made  and  entered  into 
l)etween  plaintiff  and  T.  S.  Morehead,  president,  representing  de- 
fendant company.  (6)  T.  S.  Morehead,  the  president,  was  owner 
of  almost  the  entire  capital  stock  of  the  corporation;  there  being 
outstanding  only  sufficient  to  establish  a  board  of  directors.  He 
controlled,  directed,  and  supervised  the  construction,  maintenance, 
^nd  operations  of  the  road,  was  not  only  the  president,  purchas- 
ing agent,  general  manager,  but  was  the  manasjement.  (7)  That 
on  May  7,  1906,  defendant  company  removed  the  said  siding, 
against  the  protest  of  the  plaintiff,  thereby  hindering  in  the  op- 
erations of  his  plant." 

The  court  entered  a  decree  directing  the  defendant  to  restore 
the  siding,  and  awarding  plaintiff  $1,025  damages  for  his  loss 
Mistained  by  the  removal  of  the  siding. 
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Argued  before  MitcheIvL,  C.  J.,  and  Brown,  Potter,  Elkin% 
and  Stewart,  JJ. 

F.  M.  M.  Penncll,  for  appellant. 

/.  MacBarnett  and  /.  H,  Nccly,  for  appellee. 

Stewart,  J.  We  do  not  feel  called  upon  to  review  specifically 
each  of  the  39  assignments  of  error  with  which  this  case  is  bur- 
dened.    It  is  enough  to  say,  with  respect  to  those  which  chal- 
lenge the  facts  found  by  the  learned  judge,  that  upon  a  careful 
consideration  of  the  evidence  we  see  no  ground  for  disturbinf^ 
any  of  the  findings.  All  have  support  in  evidence  that  was  clearly 
admissible.  Those  least  supported  are  inconsequential,  while  those 
material  are  amply  sustained.  We  take  the  facts  to  be  as  found. 
The  plaintiff,  being  the  owner  of  a  lot  of  ground  contiguous  to 
the  defendant's  railroad,  agreed  with  t4ie  president  of  the  rail- 
road company  that  he  would  construct  and  operate  upon  the  lot 
of  ground  a  saw  mill,  on  condition  that  the  company  would  for 
a  consideration  of  $50  convey  to  him  a  small  adjoining  lot.  alloxv 
him  to  use  still  another  lot  for  storing  lumber,  and  would  fumislr 
him     with     siding  '  conveniences     for     his     use     in     shipping 
lumber.     The   contract-  was     a   verbal  one,  made  in  July,  1897. 
Every  feature  of  it  was  complied  with  by  the  respective  parties. 
The  plaintiff  built  and  operated  his  mill,  the  lot  was  conveyed  ta 
him  by  the  company,  and  a  disused  siding  was  reconstructed  for 
the  purposes  of  the  plaintiff's  business.    For  nine  years  after  the 
making  of  the  contract  the  parties  enjoyed  the  benefit  and  advan- 
tage that  each  had  expected  to  derive  from  the  transaction.  The 
plaintiff  had  the  advantage  of  the  conveniences,  and  the  defend- 
ant the  benefit  of  the  increased  tonnage.    In  May,  1906,  the  de- 
fendant, against  the  protest  and  remonstrance  of  the  plaintiff,  re- 
moved the  siding  without  attempting  to  substitute  other  facilities 
for  it,  thereby  requiring  the  plaintiff  in  the  conduct  of  his  busi- 
ness to  haul  by  teams  his  lumber  to  and  from  the  point  of  ship- 
ment. 

The  answer  of  the  defendant  to  the  bill  filed  denies  that  the 
contract  as  above  stated  was  made,  but,  this  fact  having  been 
found  adversely  to  defendant's  contention,  the  company  sought  to 
justify  its  removal  of  the  siding  by  disavowing  the  act  of  its  pre^^- 
ident,  and  denying  his  authority  to  bind  the  company.  It  is  not 
pretended  that  there  ever  was  any  formal  ratification  of  the  con- 
tract by  the  board  of  directors  of  the  company.  It  may  be  con- 
ceded that  it  was  without  the  usual  and  authorized  duties  and 
powers  of  the  president  to  make  it.  But  the  learned  judge  who 
heard  the  case  concluded  that,  even  though  .ultra  vires,  actual 
'  confirmation  was  to  be  presumed  from  the  acquiescence  of  the 
company,  and  its  long  continued  acceptance  of  the  fruits  and  ad- 
vantages of  the  bargain  made  in  its  behalf.  In  this  he  was  abun- 
dantly justified  by  the  evidence.     We  waive  all  consideration  of 
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the  fact  found  by  the  learned  judge  that  the  president  was  the 
virtual  owner  of  the  railroad  company,  having  the  entire  prop- 
erty under  his  own  personal  control  and  management.  Assuming 
that  he  stood  toward  it  in  no  other  relation  than  that  of  a  sala- 
ried official,  it  is  impossible  to  believe  that  those  responsible  with 
him  in  the  direction  and  management  of  the  affairs  of  the  com- 
pany were  without  the  knowledge  of  the  existence  of  the  con- 
tract by  and  under  which  the  short  line  of  road  in  their  control 
was  receiving  such  benefit,  especially  so  when  the  means  provided 
by  the  company  at  its  own  expense,  for  the  convenient  shipment 
of  the  plaintiff's  product,  were  so  open  and  notorious.  In  Stir- 
ling V.  Vaughn,  1 1  East,  619,  Lord  EUenborough  said :  "The  law 
will  presume,  if  nothing  appear  to  the  contrary,  that  every  per- 
son accepts  that  which  is  for  their  benefit."  In  Bank  of  U.  S.  v. 
Dandridge,  25  U.  S.  64,  6  L.  Ed.  552,  Mr.  Justice  Story  said: 
"Grants  and  proceedings  beneficial  to  a  corporation  are  presumed 
to  be  accepted,  and  slight  acts  on  their  part,  which  can  reasonably 
be  accounted  for  only  upon  the  supposition  of  such  acceptance, 
are  admitted  as  presumptions  of  fact."  Our  own  cases  are  as 
explicit.  It  is  only  necessary  to  refer  to  the  most  recent  on  the 
subject.  Presbyterian  Board  of  ReHef,  etc.,  v.  Gilbee,  212  Pa. 
310,  61  Atl.  925.  It  is  there  said :  "It  is  repugnant  to  every  sense 
of  justice  and  fair  dealing  that  the  principal  shall  avail  himself  of 
the  benefit  of  the  agent's  act,  and  at  the  same  time  repudiate  his 
authority.  A  corporation  may  not  avail  itself  even  of  ultra  vires 
as  a  defense  where  a  contract  has  been  entered  into  and  executed 
in  good  faith  by  the  other  party,  and  the  corporation  has  received 
the  benefit  of  the  performance."  The  conclusion  of  the  learned 
trial  judge  on  the  question  of  ratification  does  not  depend  in  the 
slightest  degree  upon  the  disputed  findings  of  fact;  nor  does  it 
rest  upon  any  testimony  which  was  admitted  under  objection.  It 
is  clear  upon  the  undisputed  facts  of  the  case.  The  effort  to 
justify  the  removal  of  the  switch  on  the  ground  that  it  was  dan- 
gerous followed  no  attempt  on  the  part  of  defendant  to  furnish 
the  plaintiff  with  another  not  open  to  such  objection,  as  it  had  a 
right  to  do  under  its  contract.  The  company  could  not  take  ad- 
vantage of  such  circumstance  to  escape  the  burden  of  its  contract, 
except  as  it  discharged  the  alternative  burden  it  originally  as- 
sumed in  such  contingency  for  the  protection  of  the  other  con- 
tracting party. 

We  see  no  merit  in  any  of  the  assignments  of  error. 

The  appeal  is  dismissed  at  the  cost  of  the  appellant,  and  the 
decree  is  affirmed. 
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Mason  v.  Intercolonial  Ry.  of  Canada. 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolki  Feb.  26,  1908.) 

[83  N.  £.  Rep.  876.] 

Courts — Jurisdiction  of  Persons — ^Foreign  Sovereign. — ^An  action 
brought  in  a  court  of  the  state  for  personal  injuries  sustained  in  Can- 
ada by  the  operation  of  the  Intercolonial  Railway  of  Canada  will  be 
dismissed  for  want  of  jurisdiction,  where  the  railway  is  the  property 
of  the  king  of  England,  and  not  a  corporation,  and  is  operated  through 
his  government  of  Canada  for  the  public  purposes  of  Canada,  since 
the  suit  is  against  a  foreign  sovereign. 

Action  by  Annie  Bridget  Mason  against  the  Intercolonial 
Railway  of  Canada.    Suit  dismissed  for  want  of  jurisdiction. 

Nathan  Wolf  man,  for  plaintiff. 
Arthur  H.  Russell,  amicus  curiae. 

Knowlton,  C.  J.  This  is  an  action  brought  by  the  trustee 
process  to  recover  damages  for  personal  injuries.  The  defendant 
has  not  appeared,  but  a  member  of  our  bar,  as  a  friend  of  the 
court,  following  the  practice  approved  by  Chief  Justice  Mar- 
shall in  Osborne  v.  United  States  Bank,  9  Wheat.  (U.  S.)  738- 
870,  6  L.  Ed.  204,  has  brought  before  the  court  a  suggestion  that 
the  action  be  dismissed,  and  also  an  affidavit  of  the  deputy  of  the 
Minister  of  Justice  and  Attorney  General  of  Canada,  including  a 
copy  of  the  "Act  respecting  government  of  railways,"  from  which 
it  appears  thai  the  so-called  defendant,  the  Intercolonial  Railway 
of  Canada,  is  the  property  of  his  majesty,  Edward  VII,  king  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  in  the  right 
of  his  dominion  of  Canada,  and  is  not  a  corporation.  The  truth 
of  the  matters  thus  shown  to  the  court  is  not  questioned.  It  ap- 
pears that  no  subject,  private  individual  or  corporation  has  any 
interest  or  concern  by  way  of  property  or  direction  in  the  own- 
ership or  working  of  the  Intercolonial  Railway,  but  that  it  is 
owned  and  operated  by  the  King,  through  his  government  of  Can- 
ada, for  the  public  purposes  of  Canada.  All  income  and  revenue 
arising  from  the  operation  of  it  is,  by  the  laws  of  Canada,  appro- 
priated to  the  consolidated  revenue  fund  of  Canada,  upon  which 
fund  all  the  expenses  of  the  government  of  Canada  are  charge- 
able. All  moneys  and  income  due  by  reason  of  the  operation  or 
business  of  the  railway  are  chargeable  as  belonging  to  the  king, 
and  are  collectible  in  his  name.  Such  moneys,  when  collected, 
are  deposited  to  the  credit  of  the  Minister  of  Finance  and  Reg- 
ister General  of  Canada,  and  carried  to  the  credit  of  the  consoli- 
dated revenue  fund,  which  fund  is  appropriated  to  the  public  debt 
and  service  of  Canada.    The  cost  of  maintenance  and  operation 
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of  this  railway  is  provided  for  by  appropriation  of 'the  Parliament 
of  Canada  out  of  the  consolidated  revenue  fund,  and  all  the  re- 
ceipts from  the  working  of  the  railway  are  a  part  of  the  moneys 
of  Canada,  appropriated  to  the  consolidated  revenue  fund,  and 
are  not  used  for  the  maintenance  or  operation  of  the  railway,  ex- 
cept as  the  receipts  from  customs  or  excise  duties,  or  from  any 
other  branch  of  the  public  service  are  so  used.  See,  also.  The 
Queen  Appellant,  v,  McLeod  (1883)  8  Canada  Supreme 
Court,  23. 

Upon  this  suggestion  the  question  at  once  arises  whether  the 
court  has  jurisdiction  of  a  suit  which  is  virtually  against  the  king 
of  a  foreign  country.  An  answer  in  the  negative  comes  almost 
as  quickly. 

The  general  subject  of  the  immunity  of  the  sovereign  power 
from  the  jurisdiction  of  its  own  court  was  considered  and  dis- 
cussed at  great  length  by  Mr.  Justice  Gray,  in  Briggs  et  al  v, 
Lightboats,  11  Allen,  157,  and  after  an  exhaustive  review  of  the 
authorities,  it  was  held  that  the  action  could  not  be  maintained 
because  the  lightboats  were  the  property  of  the  United  States,  a 
sovereign  power.  Incidentally  the  question  whether  the  public 
property  of  a  foreign  sovereign  is  exempt  from  the  jurisdiction 
of  the  courts  was  discussed,  and  the  cases  bearing  upon  the  ques- 
tion were  reviewed.  In  the  opinion,  on  page  186,  we  find  this 
sentence,  which  is  pertinent  to  the  present  case:  "The  exemp- 
tion of  a  public  ship  of  war  of  a  foreign  government  from  the 
jurisdiction  of  our  courts  depends  rather  upon  its  public  than 
upon  its  military  character."  In  Schooner  Exchange  v.  McFad- 
don,  7  Cranch  (U.  S.  )116,  3  L.  Ed.  287,  Chief  Justice  Mar- 
shall gives  a  very  clearly  reasoned  statement  of  the  principles 
which  control  the  courts  in  their  decisions  that  they  have  no  ju- 
risdiction over  a  sovereign  of  a  foreign  state  who  comes  within 
iheir  precincts.  The  decision  was  that  the  courts  of  the  United 
States  had  no  jurisdiction  over  a  public  armed  vessel  in  the  serv- 
ice of  a  sovereign  of  another  country  at  peace  with  the  United 
States.  At  page  137  of  7  Cranch  (3  L.  Ed.  287)  we  find  this 
statement  of  a  reason  for  the  law  that  governs  such  cases :  "One 
sovereign,  being  in  no  respect  amenable  to  another,  and  being 
bound  by  obligations  of  the  highest  character  not  to  degrade  the 
dignity  of  his  nation  by  placing  himself  or  its  sovereign  rights 
within  the  jurisdiction  of  another,  can  be  supposed  to  enter  a  for- 
eign territory  only  under  an  express  license,  or  in  the  confidence 
that  the  immunities  belonging  to  his  independent  sovereien  sta- 
tion, though  not  expressly  stipulated,  are  reserved  by  implication 
and  will  be  extended  to  him." 

The  doctrine  that  the  courts  have  no  jurisdiction  to  proceeri 
with  a  suit  against  the  sovereign  of  another  state  is  established 
in  England  in  numerous  decisions.  It  applies  to  all  proceedingfs 
against  the  public  property  of  such  a  sovereign.     It  was  clearly 
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laid  down  and  applied  in  the  cases  of  Wadsworth  v.  Queen  of 
Spain,  17  Q.  B.  171,  and  De  Haber  v.  Queen  of  Portugal,  17  Q. 
B.  196.    It  was  again  applied  in  The  Constitution,  L.  R.  4  Prob. 
Div.  39,  and  also  in  The  Parlement  Beige,  L.  R.  5  Prob.  Div.  197, 
where  an  elaborate  review  of  the  decisions  is  given  by  Brett  L. 
J.,  who  says  on  page  214:  "The  principle  to  be  deduced  from  ail 
these  cases  is  that,  as  a  consequence  of  the  absolute  independence 
of   every  sovereign  authority,  and  of  the  international  comity 
which  induces  every  sovereign  state  to  respect  the  independence 
and  dignity  of  every  other  sovereign  state,  each  and  every  one 
declines  to  exercise,  by  means  of  its  courts,  and  of  its  territorial 
jurisdiction  over  the  person  of  any  sovereign  or  ambassador  of 
another  state ;  or  over  the  public  property  of  another  state  which 
is  destined  to  public  use;  or  over  the  property  of  any  ambassa- 
dor, though  such  sovereign,  ambassador  or  property  be  within 
its  territory,  and  therefore,  but  for  the  common  agreement,  sub- 
ject to  its  jurisdiction." 

In  Vavasseur  v.  Krupp,  9  Ch.  Div.  351-360,  Lord  Justice  Cot- 
ton stuns  up  the  law  as  follows:  "This  court  has  no  jurisdiction, 
and  in  my  opinion  none  of  the  courts  in  this  country  have  any 
jurisdiction,  to  interfere  with  the  property  of  a  foreign  sovereign, 
more  especially  what  we  call  the  public  property  of  the  state  of 
which  he  is  sovereign,  as  distinguished  from  that  which  may  be 
his  own  private  property.  The  courts  have  no  jurisdiction  to  do 
so  not  only  because  there  is  no  jurisdiction  as  against  the  indi- 
vidual, but  because  there  is  no  jurisdiction  as  against  the  foreign 
country  who  has  property  there,  although  that  foreign  country 
is  represented,  as  all  foreign  countries  having  a  sovereign  are 
represented,  by  the  individual  who  is  the  sovereign."     In  Young 
V.  The  Scotia  (1903)  App.  Cas.  501,  there  is  an  elaborate  discus- 
sion of  the  exemption  of  public  property  from  process  of  the 
courts  of  its  own  sovereignty.     The  doctrine  was  applied  to  a 
claim  for  salvage  of  a  public  vessel  which  was  used  by  the  Cana- 
dian government  as  a  ferry  boat,  in  connection  with  a  line  of  rail- 
way and  as  a  part  of  the  general  means  of  transportation,  just  as 
cars  are  used  on  the  Intercolonial  Railway.    See,  also,  the  very 
recent  case  of  The  Jassy  (1906)  75  L.  J.  (N.  S.)  P.  D.  &  Adm. 
Div.  93,  where  the  principle  suggested  for  our  guidance  was  ap- 
plied to  a  vessel  which  was  the  property  of  the  king  of  Roumania. 
The  principles  which  have  long  been  recognized  as  applicable 
to  the  dealings  of  all  nations  with  one  another,  as  well  as  the 
formal  decisions  of  the  courts,  make  it  plain  that  this  action  mu^t 
be  dismissed  for  want  of  jurisdiction.    The  plaintiff  must  seek 
her  remedy  in  the  courts  of  the  country  in  which  she  received  her 
injury,  where  there  is  a  statutory  provision  for  such  cases. 
Action  dismissed. 
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MadisonvilIvE,  H.  &  E.  R.  Co.  v.  Ross, 

(Court  of  Appeals  of  Kentucky,  June  13,  1907.) 
[103  S.  W.  Rep.  330.] 

Eminent  Domain — Compensation — ^Taking  of  Entire  Tract."*" — The 

inconvenience  resulting  from  the  loss  of  a  home  and  in  moving  is 
not  a  proper  element  of  damage  in  a  condemnation  proceeding  by 
a  railroad  company. 

Same. — Under  Ky.  St.  1903,  §  839,  relating  to  condemnation  pro- 
ceedings by  railroad  companies,  providing  that  either  party  may  ap- 
peal to  the  circuit  court  by  executing  bond  as  in  other  cases,  and  that 
upon  payment  to  the  owner  of  damages  and  costs  a  railroad  company 
may  take  possession  of  the  land,  but,  when  an  appeal  is  taken,  it 
shall  not  be  entitled  to  take  possession  until  it  shall  have  paid  into 
court  the  damages  assessed  and  all  costs;  payment  of  damages  and 
costs  into  court  is  not  an  abandonment  of  an  appeal  from  the  de- 
cision of  the  circuit  court. 

Xunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Ohio  County. 
"To  be  officially  reported." 

Condemnation  proceedings  by  the  Madisonville,  Hartford  & 
Eastern  Railroad  Company  against  R.  T.  Ross.  From  a  judg- 
ment of  the  circuit  court  on  appeal  from  the  county  court,  the 
railroad  company  appeals,  and  Ross  moves  to  dismiss  the  appeal. 
Motion  overruled,  judgment  reversed,  and  case  remanded. 

R.  E.  L.  Simmerman  and  /.  S.  Glenn,  for  appellant. 
Greene  &  Van  Winkle  and  Sweeney,  Ellis  &  Sweeney,  for  ap- 
pellee. 

B.\RKER,  J.  The  appellant,  by  appropriate  procedure  under 
the  statute,  sought  to  condemn  the  homestead  of  appellee  for  the 
purposes  of  its  railroad.  The  property  involved  consisted  of  a 
half  acre  lot,  with  dwelling  house  and  the  usual  outhouses,  situ- 
ated in  the  town  of  Hartford,  Ky.  The  commissioners  appointed 
to  appraise  the  property  for  the  purposes  of  condemnation  valued 

♦For  the  authorities  in  this  series  on  the  subject  of  the  measure 
and  elements  of  damages  recoverable  in  condemnation  proceedings, 
see  foot-notes  appended  to  Cox  v.  Philadelphia,  etc.,  R.  Co.  (Pa.),  24 
R.  R.  R.  249,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  249;  foot-notes  appended 
to  Abbott  V.  Milwaukee  L.,  H.  &  T.  Co.  (Wis.),  24  R.  R.  R.  19,  47 
Am.  &  Eng.  R.  Cas.,  N.  S.,  19;  foot-notes  appended  to  St.  Louis,  etc., 
Ry.  Co.  V.  Oliver  (Okl.),  22  R.  R.  R.  167,  45  Am.  &  Eng.  R.  Cas., 
N.  S.,  167;  foot-notes  appended  to  Shirley  v.  Southern  Ry.  Co.  (Ky.), 
21  R.  R.  R.  787,  44  Am.  &  Eng.  R.  Cas.,  N.  S..  787;  Chicago,  etc., 
Ry.  V.  Kelly  (111.),  21  R.  R.  R.  340,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  340; 
Moudy  Mfg.  Co.  v.  Pennsylvania  R.  Co.  (Pa.),  21  R.  R.  R.  318,  44 
Am.  &  Eng.  R.  Cas.,  N.  S.,  318. 
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it  at  $1,000.  Upon  a  trial  before  a  jury  in  the  county  court,  upon 
the  exceptions  of  the  owner,  a  verdict  was  returned  fixing  the 
value  as  appraised  by  the  commissioners.  The  owner  appealed 
to  the  circuit  court,  and  a  trial  there  resulted  in  a  verdict  fixing 
the  value  of  the  property  taken  at  $1,600.  Of  the  judgment 
based  upon  this  verdict  the  railroad  is  here  on  appeal. 

As  the  whole  of  appellee's  property  was  condemned,  there  were 
no  questions  of  resulting  damage  or  accrued  benefits  to  a  re- 
mainder.   The  only  question  involved  was  the  actual  value  of  the 
property  taken.    Upon  the  trial  the  court  permitted  the  appellee, 
over  the  objection  of  appellant  to  testify  in  his  own  behalf  and 
to  introduce  others  to  testify  that  the  inconvenience  to  him  in 
moving  from  his  homestead  and  finding  another  home  damaged 
him  to  the  extent  of  from  $300  to  $400,  and  after  the  evidence 
was  in  the  following  instruction  was  given  to  the  jury  as  the 
measure  of  damages:     "The  court  instructs  the  jury  that  they 
should  find  for  the  defendant  the  value  to  him  in  money  of  the 
property  sought  to  be  taken  in  this  action,  and  in  fixing  its  value 
they  should  take  into  consideration  the  inconvenience  and  loss, 
if  any  proven,  resulting  to  the  defendant  from  being  deprived  of 
his  home,  and  should  state  in  their  verdict  the  damages  the  de- 
fendant will  sustain  by  reason  of  the  taking  of  his  premises  by 
the  plaintiff."    Lewis,  in  his  work  on  Eminent  Domain  (2d  Ed., 
§  463),  thus  states  the  rule  for  the  measure  of  damages  when  the 
entire  tract  is  taken:     "This  case  presents  but  little  difficulty, 
and,  so  far  as  we  have  observed,  there  is  no  difference  in  the  au- 
thorities as  to  the  proper  measure  of  damages.    A  fair  equivalent 
for  any  entire  piece  of  property  is  its  market  value  in  money." 
In  section  478  it  is  said:     "In  estimating  the  value  of  property 
taken  for  public  use,  it  is  the  market  value  of  the  property  which 
is  to  be  considered.    The  market  value  of  property  is  the  price 
which  it  will  bring  when  it  is  offered  for  sale  by  one  who  desires, 
but  is  not  obliged,  to  sell  it,  and  is  bought  by  one  who  is  under 
no  necessity  of  having  it."     In  15  Cyc.  p.  685,  the  rule  is  thus 
stated :    "The  measure  of  damages  when  the  whole  of  any  par- 
ticular piece  of  property  is  taken  for  a  public   use    under    the  . 
power  of  eminent  domain  is  the  market  value  of  it.     Market 
value  means  the  fair  value,  as  between  one  who  wants  to  pur- 
chase and  one  who  wants  to  sell,  not  what  could  be  obtained  for 
it  under  peculiar  circumstances  when  a  greater  than  its  fair  price 
could  be  obtained,  nor  its  speculative  value,  nor  a  value  obtained 
from  the  necessity  of  another,  but  its  present  value   at   a    sale 
which  a  prudent  owner  would  make  if  he  had  the  power  of  elec- 
tion as  to  the  time  and  terms.    *    *    *"    Am.  &  Engj.  Ency.  of 
Law  (2d  Ed.)  vol.  10,  p.  1151,  on  the  subject  in  hand,  says:  "In 
determining  the  compensation  to  be  paid  to  the  landowner  for 
land  taken  under  the  power  of  eminent  domain,  there  are  many 
elements  that  must  be  considered.     The  principal  rule,  which  is 
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to  be  applied  as  far  as  possible,  is  that,  whenever  property  is 
taken,  the  fair  market  value  of  the  property  at  the  time  of  the 
taking  should  be  paid  for  it.  The  market  value  of  land  is  usually 
declared  to  be,  not  what  the  land  would  bring  at  a  forced  sale, 
but  what  it  would  bring  in  the  hands  of  a  prudent  seller,  at  liberty 
to  fix  the  time  and  conditions  of  sale.  What  property  would 
bring  at  a  fair  public  sale,  where  one  party  wanted  to  sell  and  an- 
other wanted  to  buy,  may  be  taken  as  a  criterion  of  its  market 
value." 

In  support  of  the  competency  of  the  evidence  complained  of, 
and  the  validity  of  the  instruction  given  by  the  court,  above 
quoted,  the  appellee  relies  upon  Covington  Short  Route  Transfer 
Railway  Co.  v.  Piel,  87  Ky.  267,  8  S.  W.  449.  In  that  case  the 
property  taken  was  the  home  and  business  place  of  the  defend- 
ant. In  the  opinion  the  court  uses  language  which  seems  to  rec- 
ognize the  right  to  remuneration  for  the  inconvenience  resulting 
from  the  taking  of  the  home ;  but  this  language  is  coupled  always 
with  the  loss  of  the  place  of  business,  and  it  is  not  clear  that  in 
the  opinion  of  the  court  the  mere  inconvenience  resulting  from 
the  loss  of  the  home,  without  the  loss  of  the  place  of  business, 
would  have  entitled  the  owner  to  remuneration.  There  is  a 
marked  difference  between  the  loss  of  a  place  of  business  and 
the  loss  of  a  homestead.  One  may  build  up  a  substantial  prop- 
erty right  in  the  patronage  flowing  to  a  particular  place,  and  the 
loss  of  this  property  right  by  the  condemnation  of  the  place  may 
be  definitely  ascertained ;  but  the  mere  inconvenience  arising  from 
the  loss  of  a  home  is  too  ideal  and  speculative  to  be  ascertained 
by  the  verdict  of  a  jury.  There  is  no  standard  by  which  to 
measure  such  a  loss.  Some  men  are  sentimental  about  their 
homes,  and  would  not  part  with  them  for  any  price.  With  others 
the  change  of  homes  is  a  mere  matter  of  business,  with  no  senti- 
ment entering  into  the  equation.  One  man  may  be  easily  satisfied 
with  another  home,  and  suffer  little  or  no  inconvenience  of  any 
sort.  Another  may  be  hard  to  please,  and  he  will  remain  without 
a  home,  perhaps,  for  a  long  time.  In  short,  the  question  of  in- 
convenience for  the  loss  of  a  homestead  is  entirely  too  speculative 
to  be  allowed  to  enter  into  a  procedure  like  this.  If  the  loss  be 
merely  the  cost  of  moving  from  one  place  to  another,  that  is  made 
up  to  the  owner  by  the  use  of  the  money  which  the  corporation 
must  pay  over  to  him  before  he  is  required  to  move;  and  any 
other  inconvenience  of  a  more  sentimental  nature  he  is  required 
to  suffer  for  the  public  benefit.  In  so  far  as  the  case  cited  seems 
to  recognize  the  right  of  a  jury  to  award  damages  for  the  mere 
inconvenience  resulting  from  the  loss  of  a  home  in  a  condemna- 
tion proceeding  such  as  this,  it  is  overruled  as  being  out  of  har- 
mony with  the  great  weight  of  authority.  The  conclusion  we 
have  reached  on  this  subject  is  consistent  with  the  measure  of 
damages  fixed  by  the  statute  (section  836,  Ky.  St.  1903),  which 
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is  as  follows:  "It  shall  be  the  duty  of  said  commissioners  to 
view  the  land  and  material,  and  to  award  to  the  owner  or  owners 
the  value  of  the  land  or  material  taken,  which  shall  be  stated 
separately.  *  *  *"  This  language  does  not  include  any  loss  by 
reason  of  inconvenience  to  the  owner  which  does  not  enter  into 
the  market  value  of  the  property  taken. 

Another  ground  for  reversal  urged  by  appellant  is  the  miscon- 
duct of  the  attorney  for  appellee  in  his  argument  to  the  jury.  The 
language  used  by  counsel  was  very  objectionable,  and  entirely  un- 
supported by  the  evidence  of  the  case ;  but,  as  we  have  concluded 
to  reverse  the  judgment  for  the  reasons  given  above,  we  do  not 
deem  it  necessary  to  set  forth  the  language,  because  upon  another 
trial  the  offense  will  not  be  repeated. 

Since  the  record  has  been  lodged  in  this  court,  the  appellees 
have  entered  a  motion  to  dismiss  the  appeal,  and  filed  affidavits  in 
support  thereof.    It  seems  that  after  the  appeal  was  taken  the  ap- 
pellant paid  into  court  the  full  amount  of  the  judgment  and  costs 
and  then  took  a  writ  of  possession,  under  which  the  owner  was 
ousted  from  his  property  and  the  appellant  placed  in  possession. 
It  is  now  urged  as  a  ground  for  the  dismissal  of  the  appeal  that 
the  appellant,  by  its  subsequent  procedure,  has  abandoned  the  ap- 
peal.    This  position  is  untenable.     Section  839,  Ky.  St.  1903, 
clearly  recognizes  the  right  of  the  railroad  company,  condemning 
land,  to  appeal  from  an  adverse  verdict,  and  yet,  pending  the  ap- 
peal, take  possession  of  the  property,  provided  it  pays  into  court 
for  the  benefit  of  the  owner  the  amount  of  the  verdict  and  costs. 
So  much  of  the  statute  as  applies  to  the  question  in  hand  is  as 
follows :     "Either  party  may  appeal  to  the  circuit  court,  by  ex- 
ecuting bond  as  required  in  other  cases,  within  thirty  days,  and 
the  appeal  shall  be  tried  de  novo,  upon  the  confirmation  of  the 
report  of  the  commissioners  by  the  county  court,  or  the  assess- 
ment of  damages  by  said  court,  as  herein  provided,  and  the  pay- 
ment to  the  owners  of  the  amount  due,  as  shown  by  the  report  of 
the  commissioners  when  confirmed,  or  as  shown  by  the  judgment 
of  the  county  court  when  the  damages  are  assessed  by  said  court, 
and  all  cost  adjudged  to  the  owner,  the  railroad  company  shall  be 
entitled  to  take  possession  of  said  land  and  material,  and  to  use 
and  control  the  same  for  the  purpose  for  which  it  was  condemned 
as  fully  as  if  the  title  had  been  conveyed  to  it.    But  when  an  ap- 
peal shall  be  taken  from  the  judgment  of  the  county  court  by  the 
company,  it  shall  not  be  entitled  to  take  possession  of  the  lan^i 
or  material  condemned  until  it  shall  have  paid  into  court  the  dam- 
ages assessed  and  all  costs."    As  said  before,  the  foregoing  stat- 
ute clearly  recognizes  the  right  of  the  railroad  company,  after  a 
verdict  in  a  condemnation  proceeding,  to  pay  the  amount  of  the 
verdict  into  court,  take  possession  of  the  land,  and  also  to  appeal. 
This  right  attends  the  whole  procedure,  and  extends  to  the  ap- 
peal from  the  circuit  court  to  the  Court  of  Appeals,  as  well  as 
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ihe  appeal  from  the  county  court  to  the  circuit  court.  The  value 
of  the  statute  would  be  very  nearly  destroyed  if  the  railroad  cor- 
poration could  not  take  possession  of  the  property,  pending  the 
appeal,  by  paying  into  court,  or  to  the  owner,  the  sum  assessed 
as  the  value  of  the  property.  This  construction  is  supported  by 
Chicago,  St.  Louis  &  New  Orleans  Railroad  Co.  v.  Sullivan,  24 
Ky.  Law  Rep.  46,  80  S.  W.  791,  and  Shirley  v.  Southern  Rail- 
way in  Kentucky,  26  Ky.  Law  Rep.  360,  81  S.  W.  268. 

The  motion  to  dismiss  the  appeal  is  overruled,  and  the  judg- 
ment reversed  for  proceedings  consistent  herewith. 

XuNN,  J.,  dissents. 


Hunter's  Adm'r  v.  Chesapeake  &  O.  Ry.  Co. 

(Supreme  Court  of  Appeals   of  Virginia,  June  13,  1907.     Rehearing 

Denied  Nov.  30,  1907.) 

[59  S.  E.  Rep.  415.] 

Writ  of  Error — ^Assignments  of  Error — ^Waiver — Record. — Where 
the  evidence  on  which  an  award  in  condemnation  proceedings  was 
made  was  not  properly  in  the  record  on  a  writ  of  error,  an  assignment 
that  the  court  erred  in  setting  aside  the  award  was  waived. 

Eminent  Domain — ^Taking  Property — Elements  of  Damage — ^Injury 
to  Business.* — Where  property  on  which  the  owner  had  conducted  a 
large  and  successful  business  for  several  years,  and  which  was 
peculiarly  adapted  to  such  business,  was  entirely  condemned  for  the 
uses  of  a  railroad  company,  the  owner,  under  the  Constitution  and 
statute  requiring  payment  of  "just  compensation,"  was  limited  to  the 
reasonable  market  value  of  the  property  at  the  time  of  the  taking,  and  was 
not  entitled  as  an  element  thereof  to  damages  resulting  from  injury 
to  the  business  or  loss  of  profits  incident  to  its  removal  to  another 
location. 

Same — ^Award — Reduction — Evidence. — Commissioners  having  been 
appointed  to  value  property  sought  to  be  condemned  for  a  railroad, 
the  tourt  correctly  instructed  them  as  to  the  method  of  procedure 
to  be  adopted  in  determining  the  question  of  value.  The  commis- 
sioners viewed  the  property  and  allowed  $22,900.  A  number  of  lead- 
ing business  men  testified  that  $25,000  would  be  necessary  to  compen- 
sate the  owner  for  the  property  taken,  and  others  fixed  a  value  at 
more  than  that  sum.  After  the  award,  the  railroad  company  took 
possession  and  entirely  changed  the  appearance  of  the  property,  and 
five  years  after  the  award  examined  the  commissioners  as  to  how 
they  arrived  at  the  amount.  They,  testifying  from  memory,  aided  only 
by  some  loose  memoranda,  were  positive  that  they  followed  the  in- 


*See  preceding  case,  and  foot-note. 
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structions  of  the  court  as  they  understood  them,  and  in  making  up  the 
amount  included  $5,000  for  injury  to  the  owner's  business.  Held  in- 
sufficient to  establish  that  the  commissioners  had  included  $3,000  for 
injury  to  the  business,  and  that  they  had  only  allowed  $17,900  as  the 
value  of  the  land.  • 

Error  from  Hustings  Court  of  Richmond. 

Proceedings  by  the  Chesapeake  &  Ohio  Railway  Company  to 
acquire  certain  land  belonging  to  C.  E.  Hunter  in  the  city  of 
Richmond  for  railroad  purposes.  Hunter  having  died  pendente 
lite,  the  proceedings  were  revived  as  against  St.  George  R.  Fitz- 
hugh,  his  administrator,  and,  from  an  order  reducing  an  award 
made  by  the  commissioners,  the  administrator  brings  error.  Re- 
versed. 

The  following  are  the  instructions  by  the  court  to  the  com- 
missioners referred  to  in  the  opinion: 

"The  commissioners,  acting  under  this  order,  are  to  inquire 
and  ascertain  what  is  just  compensation  to  the  owner  of  the  prop- 
erty, C.  E.  Hunter — that  is  to  say,  its  fair  cash  market  value 
— and,  in  making  up  their  award,  they  are  to  consider: 

*'(1)  The  fact  that  this  is  an  old  and  established  place  of  busi- 
ness, where  a  large  and  profitable  business  was  transacted  for 
more  than  half  a  century. 

"(2)  They  are  to  consider  that  this  building  was  erected  and 
is  adapted  especially  for  the  purposes  for  which  it  is  used. 

"(3)  That  this  stand  is  so  arranged  as  to  give  peculiar  facili- 
ties for  receiving  and  handling  heavy  machinery  and  agricultural 
implements,  owing  to  the  peculiar  formation  of  the  alley. 

"(4)  They  are  to  consider  the  nearness  to  railroad  depots  and 
wharves. 

"(5)  They  are  to  consider  the  expense  of  moving  the  large 
stock  of  goods  carried  by  Mr.  Hunter. 

"(6)  They  are  to  consider  that  Mr.  Hunter  is  entitled  to  just 
compensation  for  his  property.  He  is  entitled  to  its  full  equiva- 
lent, and  the  value  of  the  property  in  this  case  should  be  de- 
termined by  its  productiveness,  the  profit  which  its  use  brings  to 
the^ owner;  but  the  commissioners  are  not  to  consider  the  profits 
'  of  the  business  conducted  by  the  defendant,  except  in  so  far  as 
they  go  toward  showing  that  the  defendant  carried  on  a  large 
and  lucrative  business. 

"(7)  They  are  to  consider  the  adaptability  of  this  property 
for  railroad  purposes,  having  reference  to  the  topography  of  the 
city  and  any  other  use  to  which  this  property  is  plainly  adapted." 

To  the  giving  of  which  instructions  the  plaintiff,  by  counsel 
excepted,  and  tendered  to  the  court,  in  lieu  of  same,  another  in- 
struction which  is  in  the  words  and  figures  following,  to  wit: 
"The  commissioners  are  to  inquire  and  ascertain  what  will  be  a 
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just  compensation  to  C.  E.  Hunter,  the  owner  of  the  property, 
and,  in  arriving  at  said  just  compensation,  they  shall  take  into 
consideration  the  location  of  the  property,  its  fitness  and  suita- 
bality  for  the  business  which  is  carried  on  thereon,  and  the  length 
of  time  it  has  been  used  for  such  business;  its  fitness  from  loca- 
tion or  otherwise  for  any  other  use  for  which  it  is  plainly  adapted 
and  shall  award  such  sum  as  they  may  deem  just,  not  exceeding 
the  fair  cash  market  value  of  the  property.  The  fair  cash  market 
value  of  the  property  is  the  price  which  it  will  bring  when  it  is 
bought  by  one  who  desires,  but  is  not  obliged  to  sell  it,  and,  is 
bou^t  by  the  one  who  is  under  no  necessity  of  having  it.  The 
commissioners  shall  not  take  into  consideration  the  prices  paid 
by  the  Chesapeake  &  Ohio  Railway  Company  and  the  Richmond, 
Petersburg  &  CaroHna  Railroad  Company,  for  the  property  in 
the  vicinity  of  the  property  in  question,  in  arriving  at  the  fair 
cash  market  value." 

Which  instructions  the  court  rejected,'  and  the  plaintiff,  by 
counsel,  excepted  to  such  ruling. 

A,  W,  Patterson  and  5"^  Geo,  R.  Fitshugh,  for  plaintiff  in 
error. 
H,  T.  Wickham  and  H,  Taylor,  Jr.,  for  defendant  in  error. 

Cardwexl,  J.  This  writ  of  error  is  to  a  final  judgment  of  the 
hustings  court  of  the  city  of  Richmond  in  a  proceeding  instituted 
by  the  defendant  in  error,  the  Chesapeake  &  Ohio  Railway  Com- 
pany, against  plaintiff  in  error's  intestate,  C.  E.  Hunter,  to  ac- 
quire title,  by  condemnation,  to  a  certain  parcel  of  real  estate 
situated  on  Main  street  between  Fifteenth  and  Seventeenth 
streets,  in  the  city  of  Richmond,  owned  by  Hunter  and  upon 
which  for  many  years  prior  a  large  and  profitable  business  had 
been  conducted  in  receiving,  handling,  and  selling  heavy  ma- 
chinery, agricultural  impliments,  etc. ;  the  premises  being  pecul- 
iarly adapted  by  reason  of  location  and  otherwise  to  the  purposes 
for  which  they  had  been  used. 

The  whole  of  the  premises  being  considered  necessary,  and 
therefore  demanded,  for  the  purposes  of  the  railway  company, 
commissioners,  as  provided  by  statute,  were  appointed  to  view 
the  property,  and,  upon  hearing  such  proper  evidence  as  either 
party  might  offer,  to  report  what  would  be  a  just  compensation 
to  Hunter.  These  commissioners  filed  their  report  on  the  28th  of 
October  1899,  ascertaining  the  compensation  to  be  paid  Hunter 
at  $15,000,  but  upon  exceptions  taken  by  Hunter  the  court,  by 
its  order  entered  April  30,  1900,  set  aside  the  award ;  and  by  a 
further  order  entered  May  7,  1900,  new  commissioners  were  ap- 
pointed, the  court  giving  to  them  minute  instructions  in  writing 
to  guide  them  in  the  discharge  of  their  duties.  To  the  giving  of 
these  instructions  defendant  in  error  objected,  and  tendered  an- 
other instruction  in  lieu  thereof,  which  was  refused. 
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Three  of  these  new  commissioners  acted,  and  filed  on  the  22d 
day  of  May,  1900,  their  award,  ascertaining  that  a  just  compen- 
sation to  Hunter  for  the  property  in  question  would  be  the  sum 
of  $22,900,  and  stating  that,  as  the  whole  of  the  property  was 
required  for  the  purposes  of  the  defendant  in  error,  there  was 
no  question  of  damages  as  to  residue  of  the  tract,  etc.  To  this 
report  the  defendant  in  error  excepted  on  four  grounds,  stated  in 
writing,  and  moved  that  the  report  be  set  aside. 

After  the  filing  of.  this  report.  Hunter  departed  this  life,  and, 
his  death  being  suggested,  the  court,  by  its  order  entered  on  the 
26th  day  of  July,  1900,  made  plaintiff  in  error,  St.  Geo.  R.  Fitz- 
hugh,  administrator  of  Hunter,  deceased,  and  Hunter's  widow 
and  children  parties  defendant  to  these  proceedings,  and  directed 
that  they  thereafter  proceed  in  the  name  of  these  defendants. 

No  action  was  taken  on  the  report  of  the  commissioners  bearing 
date  May  22,  1900,  until  March  22,  1905,  when  defendant  in  error 
introduced  the  three  coVnmissioners  who  made  the  report  and  ex- 
amined them  as  to  how  they  arrived  at  the  amount  awarded 
Hunter.  They  had  not  furnished  the  court  any  information  as 
to  how  they  arrived  at  the  amount  awarded,  and  when  examined 
as  witnesses,  about  five  years  afterwards,  it  appears  from  their 
testimony  that  while  they  could  not,  with  any  degree  of  certainty 
give  the  grounds  of  the  award  made,  they  were  positive  that  they 
had  followed  the  minute  instructions  of  the  court  as  they  were  un- 
derstood at  the  time.  Testifying  from  memory,  aided  only  by 
some  loose  memoranda  kept,  they  further  say  in  effect  that  in 
making  up  the  amount  of  the  award  of  $22,900  the  sum  of  $5,000 
was  included  for  injury  to  the  business  of  Hunter.  In  other 
words,  according  to  their  memory  as  to  what  occurred  five  years 
before,  $5,000  was  allowed  for  damage,  interruption,  etc.,  of 
Hunter's  business — i.  e.,  for  "taking  a  man's  business  away  from 
him" — whereupon  the  court  entered  its  order  to  which  this  writ 
of  error  was  awarded,  reducing  the  amount  of  the  award  from 
$22,900  to  $17,900. 

The  ruling  of  the  court  settiog  aside  the  award  of  the  first 
commissioners  was  assigned  by  counsel  for  defendant  in  error 
as  cross-error  under  rule  9  of  this  court  (57  S.  E.  XV),  but  the 
assignment  was  waived  as  the  evidence  upon  which  the  award 
was  made  is  not  properly  a  part  of  the  record  brought  before  us. 

The  first  question  for  our  determination  is:  What  was  the 
true  rule  under  the  constitutional  and  statutory  inhibition,  that 
private  property  shall  not  be  taken  for  public  uses  without  just 
compensation,  governing  in  ascertaining  the  damages  to  Hunter 
when  his  property  was  taken? 

It  is  most  earnestly  and  ingeniously  argued  by  counsel  for 
plaintiff  in  error  that,  as  the  Constitution  forbade  the  taking  of 
any  private  property  whatever  without  just  compensation  being 
made  to  the  owner  thereof,  in  construing  our  statute  in  relation 
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to  the  exercise  of  the  power  of  eminent  domain  by  a  private  cor- 
poration, the  court  should  give  to  the  language  employed  in  the 
Constitution  and  the  statute  a  meaning  sufficiently  broad  to  en- 
able the  owner  of  property  to  demand  and  receive  just  compen- 
sation for,  not  only  the  property  taken,  but  for  any  property 
rights  sacrificed  or  impaired  by  the  taking,  which  would  include 
injur)'  to  the  business  theretofore  conducted  on  the  property, 
and  the  consequential  costs  incurred  in  changing  the  locality  of 
the  business.  In  other  words,  the  business  conducted  by  Hunter 
on  the  property  taken  was  a  property  right — private  property 
—coming  within  the  protection  afforded  by  the  Constitution  and 
the  statute,  which  could  not  be  interrupted  or  damaged  without 
just  compensation. 

Of  the  numerous  decisions  of  other  states  cited  in  the  petition 
for  this  writ  of  error,  we  need  only  say  that  they  do  not  support 
the  contention  of  counsel  when  the  whole  of  the  decision  is  read, 
or  else  were  rendered  under  Constitutions  and  statutes  different 
from  the  Constitution  and  statutes  controlling  in  the  decision  of 
this  case,  or  are  cases  where  part  of  a  tract  was  taken  and  dam- 
age to  the  residue  was  the  point  considered,  or  cases  of  temporary 
suspension  of  business  where  the  loss  was  capable  of  being  esti- 
mated. It  is  a  matter  of  course  that  where  the  Constitution  and 
statutes  of  a  state  provide,  not  only  for  just  compensation  for 
property  taken,  but  for  all  damages  that  the  owner  may  suffer 
by  reason  of  the  taking,  the  rule  governing  in  ascertaining  the 
amount  of  damages  to  be  awarded  the  owner  would  be  very  dif- 
ferent from  the  rule  so  long  established  in  this  state,  and  fol- 
lowed by  the  lower  court  in  this  case,  where  the  whole  property 
is  taken  and  no  question  arises  as  to  damages  beyond  the  fair 
market  value  of  the  property. 

In  a  note  to  Hamilton  v.  Pittsburg,  etc.,  R.  Co.,  51  L.  R.  A. 
330,  reviewing  the  decisions  of  other  states  on  the  subject,  it  is 
said:  "Some  of  the  cases  have  permitted  evidence* of  and  re- 
covery for  profits  lost  by  the  suspension  of  business  where  it  has 
to  be  moved  during  the  time  required  for  obtaining  another  situa- 
tion and  for  moving.  This  allowance  is  based  upon  the  theory 
that,  as  the  loss  of  profits  from  the  suspension  of  business  while 
moving  would  enter  into  the  consideration  of  the  price  to  be 
charged  by  an  owner  voluntarily  selling,  it  should  be  considered 
in  determining  the  market  value  in  case  of  a  compulsory  sale  un- 
der eminent  domain  proceedings." 

Those  cases  are  authority  for  the  proposition  that  where  prop- 
erty is  taken  for  a  public  use,  requiring  a  removal  of  a  business 
conducted  on  it  theretofore,  the  owner,  apart  from  the  value  of 
his  property  taken,  the  expenses  incurred  in  moving,  etc.,  is  en- 
titled to  recover  for  loss  of  profits  from  the  suspension  of  busi- 
ness while  moving ;  but  this  rule  of  law  finds  no  sanction  in  our 
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own  decisions,  nor  is  it  regarded  as  the  established  rule  by  the 
weight  of  authority  in  this  country. 

We  are  called  upon  also  to  consider  a  line  of  decided  cases 
supporting  the  proposition  that  the  owner  of  property  is  entitled 
by  law  to  the  undisturbed  and  exclusive  enjoyment  of  his  estate, 
and  to  keep  out  all  trespassers,  this  being  a  part  of  his  property 
in  his  estate ;  but  clearly  they  do  not  apply,  as  defendant  in  error 
was  in  no  sense  a  trespasser  upon  the  property  of  Hunter  or  his 
property  rights,  when  proceeding  by  authority  of  law  to  acquire 
title  to  his  property  by  condemnation  for  a  public  use. 

Citation  of  another  line  of  cases  is  also  made  in  support  of  the 
contention  that  the  quiet  use  and  enjoyment  of  property  is  to  be 
separated  and  distinguished  from  the  property  itself,  so  as  to 
entitle  the  owner  to  just  compensation  for  both  when  the  prop- 
erty is  taken  in  the  exercise  of  the  power  of  eminent  domain; 
but,  again,  we  have  to  say  that  the  cases  do  not  apply  to  this 
case.   The  leading  case  in  that  line  of  cases  is  B.  &  P.  R.  Co.  '\ 
First  Bap.  Church,  108  U.  S.  331,  2  Sup.  Ct.  719,  27  L.  Ed.  739. 
In  that  case  the  judgment  of  the  lower  court  in    favor  of    the 
church  was  upheld  on  the  ground  that  the  engine  house  and  re- 
pair shop,  as  they  were  conducted  by  the  railroad  company,  were 
a  nuisance  in  every  sense  of  the  term,  and  for  the  annoyance  and 
discomfort  of  the  congregation  in  the  enjoyment  of  their  church 
edifice  for  religious  exercises,  prayer,  and  worship  courts  of  law 
would  afford  redress  by  giving  damages  against  the  wrongdoer, 
and,  when  the  causes  of  annoyance  and  discomfort  are  contin- 
uous, courts  of  equity  would  interfere  and  restrain  the  nuisance. 
That  is  by  no  means  the  case  we  have  before  us. 

With  respect  to  our  own  decisions,  we  are  told  in  the  argument 
that,  while  the  measure  of  damages  in  many  cases  may  be  the 
market  value  of  the  property  condemned,  in  ascertaining  that 
value,  it. is  competent  to  prove  any  use,  the  highest  and  best  use, 
for  which  it  is  adapted,  but  the  most  enlightened  courts  have 
never  held  that  the  market  value  is  the  only  standard,  and  thai 
cases  may  not  and  do  not  arise  where  a  proper  observance  of  the 
constitutional  provision,  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation,  may  require  the  award 
of  damages  actually  sustained  other  than  those  measured  by  the 
market  value  of  the  property  taken. 

By  an  unbroken  line  of  decisions  of  this  court,  in  harmony  with 
the  text-writers  and  the  decisions  of  other  states  having  a  con- 
stitutional provision  similar  to  our  own,  the  rule  governing  in  as- 
certaining the  damages  to  the  owner  of  property  taken  as  in  this 
case  is  that  he  shall  be  paid  the  fair  market  value  of  the  prop- 
erty at  the  time  of  its  taking;  but  no  effort  has  ever  been  made 
to  fix  beforehand  all  of  the  things  which  may  go  to  make  up  the 
market  value  of  property,  while  it  has  not  been  so  difficult  to  say 
that  a  particular  element  of  damage  or  loss  does  not  enter  into 
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the  market  value  and  should  not  be  included.  In  other  words, 
what  elements  properly  enter  into  consideration  in  determining 
the  market  value  of  property  is  necessarily  an  open  question  in 
every  case  of  this  character;  but  it  is  not  necessary  to  consider 
that  question  at  length  in  this  case. 

The  authorities  agree  that  loss  of  profits  in  a  business  destroyed 
or  damaged,  where  property  is  taken  in  the  exercise  of  the  power 
of  eminent  domain,  is  not  an  element  for  consideration  in  deter- 
mining the  market  value,  because  a  matter  of  speculation  and  con- 
jecture, while  the  profits  earned  in  a  business  conducted  on  the 
property  taken  are  proper  to  be  considered  in  determining  the 
market  value  of  the  property.  If  "the  cost  of  reproduction  is  the 
very  lowest  amount  which  should  be  awarded  a  person  whose 
business  is  taken  away  from  him  by  the  strong  arm  of  the  law,"' 
and  this  amount  should  be  increased  by  other  considerations,  such 
as  the  disturbance  of  business,  incidental  expense  in  storing  mer- 
chandise, etc.,  as  is  contended  by  the  learned  counsel  for  plaintiff 
in  error,  the  question  naturally  presents  itself :  Why  did  not  the 
framers  of  our  constitutional  and  statutory  provisions  against 
taking  private  property  for  public  use  without  just  compensation 
so  declare? 

How  far  the  reasoning  in  support  of  the  view  contended  for 
by  counsel  would  control  where  only  a  part  of  the  owner's  prop- 
erty is  taken,  and  the  damage  to  the  residue  is  also  to  be  ascer- 
tained and  paid  him,  or  where,  as  under  our  present  Constitution, 
it  is  provided  that  private  property  shall  not  be  taken  or  dam- 
aged without  just  compensation,  we  are  not  called  upon  to  con- 
sider, as  the  rights  of  Hunter  are  fixed  by  the  provisions  of  our 
old  Constitution,  which  was  superseded  by  the  new  on  July  10, 
1902. 

Counsel  would  have  us  disregard  the  decisions  of  this  court, 
and  follow  the  reasoning  of  other  state  courts  conflicting  more 
or  less  with  our  own  decisions  upholding  the  rule  that  the  market 
\*alue  of  property  taken  as  in  this  case  is  the  guide  in  ascertain- 
ing the  just  compensation  to  be  paid  the  owner ;  but,  as  we  have 
^id.  we  are  unable  to  find  that  our  decisions  are  out  of  harmony 
with  the  great  weight  of  authority  in  this  country. 

In  Richmond,  etc.,  R.  Co.  ^^  Chamblin  &  Scott,  100  \^a.  401, 
41  S.  E.  750,  it  is  said :  "In  determining  the  value  of  land  ap- 
propriated for  public  purposes,  the  inquiry  must  be :  What  is  the 
property  worth  in  the  market  from  its  availabilitv  for  valuable 
uses,  both  now  and  in  the  future?  *  *  *  The  authorities  we 
have  cited  from  the  adjudicated  cases  and  text-writers  seem  to 
us  sufficient  to  justify  the  commissioners  in  taking  into  consid- 
eration the  use  to  which  the  property  has  been  devoted  by  Cham- 
blin &  Scott  as  an  element  entering  into  their  estimate  of  its  mar- 
ket value."  Rut  it  was  there  also  held  that  "damage  to  trade  or 
business  is  generally  too  remote  to  be  a  subject  of  damages." 
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With  reference  to  that  case,  counsel  point  to  the  fact  that  only 
a  text- writer  and  an  encyclopedia  are  cited  in  support  of  the  last 
proposition,  but  fail  to  point  out  wherein  the  decision  itself  is 
out  of  harmony  with  the  long  line  of  decisions  by  this  court  to 
which  it  belongs. 

In  Richmond  &  P.  R.  Co.  v.  Seaboard,  etc.,  Co.,  103  Va.  399^ 
49  S.  E.  512,  the  opinion  says:  "It  is  the  present  actual  value  of 
the  land,  with  all  its  adaptations  to  general  and  special  uses, 
*  *  *  that  is  to  be  considered."  And,  again,  quoting  from  Lewis 
on  Eminent  Dom. :  "The  conclusion  from  the  authorities  and 
reason  of  the  matter  seems  to  be  that  witnesses  should  not  be 
allowed  to  give  their  opinion  as  to  the  value  of  property  for  a 
particular  purpose,  but  should  state  its  market  value  in  view  of 
any  purpose  to  which  it  is  adapted.  *  *  *  But,  when  all  the 
factors  and  circumstances  have  been  shown,  the  question  at  last 
is:    What  is  it  worth  in  the  market?" 

Without  attempting  to  review  the  authorities  further,  the  es- 
tablished rule  of  this  court,  recognized  and  approved  by  text- 
writers  and  by  the  Supreme  Court  of  the  United  States,  is  that 
the  full  and  perfect  equivalent  for  the  property  taken  in  proceed- 
ings of  this  character  is  what  the  law  contemplates  as  the  market 
value  thereof,  and  no  sufficient  reason  or  authority  is  brought  lo 
our  attention  which  would  justify  us  in  departing  from  that  es- 
tablished rule  in  this  case. 

It  remains,  however,  to  be  determined  whether  or  not  the  court 
below  erred  in  holding  that  $5,000  of  the  award  made  to  Hunter 
was  for  damage  to  his  business,  and  properly  struck  that  amount 
out  of  the  award. 

The  undisputed  facts  are  that  the  property  taken  was  erected 
for  the  identical  business  which  Hunter  was  conducting  at  the 
time;  that  the  property  had  been  devoted  to  that  business  for 
more  than  40  years;  that  Hunter  had  conducted  the  business  at 
that  stand  since  January,  1891 ;  that  the  building  was  large, 
strong,  and  thoroughly  adapted  to.  storing  and  handling  heav>' 
machinery,  such  as  farming  implements,  wagons,  etc.,  which  was 
the  business  being  conducted  by  Hunter;  that  the  alleyway  af- 
forded facilities  for  receiving  and  shipping  stock  which  could 
scarcely  be  duplicated  in  the  city  of  Richmond ;  and  that  the 
annual  profits  of  Hunter's  business  conducted  on  the  property 
had  been  from  $4,300  to  $4,500  until  1899,  when  the  annual 
profits  were  $6,000,  and  there  had  been  a  steady  growth  in  the 
business.  A  number  of  leading  business  men,  speaking  from  ex- 
perience, testified  that  no  amount  less  than  $25,000  would  com- 
pensate Hunter  for  having  his  property  taken  from  him,  and  some 
of  them  say  that  they,  if  in  Hunter's  place,  would  not  part  with 
the  property  for  $25,000,  and  still  others  fix  the  value  of  the 
property  at  more  than  that  amount.  In  other  words,  they  re- 
garded the  property,  by  reason  of  the  uses  made  of  it,  its  con- 
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venience,  and  advantages,  and  yielding  a  profit  from  the  business 
conducted  thereon  as  above  stated,  as  worth  in  the  market  the 
sum  of  $25,000.  It  is  true  that  other  witnesses,  mainly  engaged 
in  the  real  estate  business,  do  not  agree  in  the  views  of  the  wit- 
nesses testifying  for  Hunter,  and  therefore  do  not  estimate  the 
market  value  of  the  property  as  high,  nor  did  the  commissioners 
allow  Hunter  the  full  amount  to  which  his  witnesses,  by  a  con- 
sensus of  opinion,  considered  he  was  entitled. 

In  Richmond,  etc.,  R.  Co.  v,  Chamblin  &  Scott,  supra,  the  court 
expressly  disclaimed  an  intention  of  considering  all  the  elements 
that  go  to  constitute  the  value  of  the  property,  saying  that  **the 
best  that  can  be  done  is  to  appoint  capable  and  upright  commis- 
sioners to  go  upon  the  land,  examine  and  hear  testimony,  and 
consider  all  the  facts  and  circumstances  surrounding  the  situa- 
tion and  likely  to  enter  into  the  value  of  the  land  to  be  taken,  and 
the  effect  of  such  taking  upon  the  residue  of  the  tract."  In  dis- 
cussing the  elements  of  damage  which  the  commissioners  should 
have  taken  into  consideration  in  ascertaining  the  compensation  to 
which  Chamblin  &  Scott  were  entitled,  the  opinion  says :  *'In  any 
business,  and  especially  such  as  involves  the  movement  of  heavy 
freight,  ease  of  access  to  and  from  the  place  where  it  is  con- 
ducted, and  facility  in  reaching  lines  of  transportation,  must  be 
important,  if  not  controlling,  factors,  and,  as  the  value  of  prop- 
erty consists  in  its  fitness  for  profitable  uses,  its  market  value  must 
be  influenced  in  large  measure  by  locality.  There  is  no  evidence 
in  the  record  showing  the  profits  of  the  business  of  appellees,  and 
this  is  as  it  should  be,  but  it  is  shown  that  the  movement  of 
freight  from  the  premises  to  the  railroads  and  from  the  railroads 
to  the  land  in  question  would  be  very  much  more  difficult  and 
costly,  and  those  causes  would  aflFect  any  business,  by  whomso- 
ever conducted,  at  that  place." 

The  report  of  the  commissioners  in  this  case  did  not  afford 
the  court  any  information  as  to  how  the  amount  of  the  award  to 
Hunter  was  arrived  at,  and,  as  has  been  remarked,  it  was  about 
five  years  after  their  report  was  made,  and  made  in  accordance 
as  they  testify  with  the  instructions  of  the  court,  before  the  com- 
missioners were  called  upon  to  state  the  grounds  of  their  award, 
and  this  after  all  vestige  of  the  property  condemned  had  been 
destroyed  and  the  ground  on  which  Hunter's  business  had  been 
conducted  appropriated  for  railroad  purposes,  rendering  another 
view  of  Hunter's  property  as  it  was  when  taken  impossible.  The 
testimony  of  the  commissioners  as  to  what  were  the  elements  they 
considered  in  making  up  their  award  is,  in  the  very  nature  of  the 
<^ase,  vague  and  unsatisfactory,  and  they,  in  fact,  admit  that  after 
that  lapse  of  time  they  could  not  say  positively  anything,  except 
that  they  followed  the  explicit  instructions  of  the  court  as  to  the 
elements  of  value.  True,  they  each,  aided  only  by  some  memo- 
randa furnished  by  one  of  them,  undertake  to  say  that  $5,000  was 
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allowed  for  damage,  interruption,  etc.,  to  the  business;  that  is, 
"for  taking  a  man's  business  away  from  him." 

The  vagueness  and  dnsatisfactory  character  of  this  testimony, 
given  at  so  late  a  day  after  they  had  made  their  award  and  filed 
it  with  the  court,  is  made  all  the  more  apparent  when  read  in 
connection  with  the  evidence  to  which  we  have  adverted,  going 
to  show  that  the  market  value  of  Hunter's  property  when  taken 
was  at  least  the  amount  of  the  award,  without  any  sor^  of  refer- 
ence to  damage  to  his  trade  or  loss  of  profits  in  his  business. 

It  has  been  again  and  again  declared  by  this  and  other  courts 
that,  in  the  very  nature  of  things,  the  finding  of  the  commission- 
ers is  entitled  to  great  weight,  and  is  not  to  be  disturbed  unless 
it  is  shown  to  be  erroneous  by  clear  proof.  Richmond  &  Peters- 
burg R.  Co.  V,  Seaboard,  etc.,  R.  Co.,  supra,  and  authorities  cited. 

In  Cranford  Paving  Co.  v.  Baum,  97  Va.  501,  24  S.  E.  906, 
this  court  said:  "When  it  becomes  necessary  to  ascertain  what 
is  just  compensation  for  land  taken  for  public  use,  as  in  the  pres- 
ent case,  the  statute  directs  that  the  court  shall  appoint  five  dis- 
interested freeholders  as  commissioners  to  perform  this  duty,  and 
requires  that  in  its  performance  they  shall  themselves  view  the 
land  so  taken.  The  law  lays  great  stress  upon  the  matter  of  the 
view,  and  justly  attaches  great  weight  to  the  report  of  the  com- 
missioners. They  are  greatly  aided,  as  they  were  in  this  case,  by 
the  evidence  of  their  own  senses.  They  have  the  advantage  of 
seeing  the  land  itself  which  is  taken,  and  judging  as  to  its  value. 
*  *  *  They  have,  as  they  also  had  here,  after  having  their  at- 
tention especially  drawn  to  the  element  of  damage  relied  upon, 
the  opportunity  to  apply  the  evidence  produced  before  them  to 
the  subject  of  the  controversy,  and  to  determine  the  weight  to  be 
given  to  its  several  parts.  We  are  without  the  benefit  of  their 
opportunities  and  of  what  they  saw  and  were  the  judges,  and  it 
should  be  a  very  clear  case,  indeed,  of  inadequate  compensation 
to  justify  the  court  in  disturbing  their  sworn,  deliberate,  and  dis- 
interested judgment  as  disclosed  in  their  report." 

In  Shoemaker  v.  United  States,  147  U.  S.  282,  13  Sup.  Ct. 
361,  37  L.  Ed.  170,  the  opinion,  quoting  from  Mills  on  Em.  Dom., 
says :  "An  appellate  court  will  not  interfere  with  the  report  of 
commissioners  to  correct  the  amount  of  damages  except  in  cases 
of  gross  error,  showing  prejudice  or  corruption.  The  commis- 
sioners hear  the  evidence  and  frequently  make  their  principal 
evidence  out  of  a  view  of  the  premises,  and  this  evidence  cannot 
be  carried  up  so  as  to  correct  the  report  as  being  against  the 
weight  of  evidence.  Hence,  for  an  error  in  the  judgment  of  com- 
missioners in  arriving  at  the  amount  of  damages  there  can  be  no 
correction,  especially  where  the  evidence  is  conflicting.  Com- 
missioners are  not  bound  by  the  opinions  of  experts  or  by  the  ap- 
parent weight  of  evidence,  but  may  give  their  own  conclusions.'' 
See,  also,  the  recent  case  of  Tidewater  Ry.  Co.  v.  Cowan,  106  Va. 
— ,  1  Va.  App.  177,  56  S.  E.  819. 
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While,  on  the  face  of  the  report  in  this  case,  which  was  borne 
out  by  the  evidence  returned  therewith,  there  appears  nothing 
going  to  show  that  any  improper  elements  of  damage  entered 
into  the  award,  these  commissioners,  long  after  the  award  and 
when  the  whole  matter  had  gone  entirely  out  of  their  minds,  each 
undertakes  to  speak  for  himself  as  to  what  elements  of  value  were 
considered,  although  each  of  them  had  signed  the  report  at  the 
time  it  was  made.  We  find  nothing  in  the  instructions  of  the 
court  to  justify  the  conclusion  that  the  commissioners  were  mis- 
led to  take  into  their  consideration  improper  elements  of  dam- 
age. 

When  testifying  from  memory,  confessedly  uncertain  by  rea- 
son of  the  lapse  of  time,  they,  in  effect,  agree  that  $5,000  of  the 
award  was  "for  taking  a  man's  business  from  him,"  but  whether 
this  and  other  like  considerations  had  influenced  them  only  in 
agreeing  upon  the  fair  market  value  of  Hunter's  property,  or 
had  induced  them  to  allow  $5,000  for  taking  Hunter's  business 
from  him  in  addition  to  the  fair  market  value  of  his  land  and 
buildings  taken,  does  not  clearly  and  satisfactorily  appear,  and 
under  the  conditions  then  existing  no  reasonably  fair  test  could 
be  made  as  to  whether  the  market  value  of  the  property  of  Hun- 
ter taken  was  or  not  as  much  as  the  amount  awarded  him,  con- 
sidering only  proper  elements  of  damage  in  such  cases,  as  every 
vestige  of  Hunter's  property,  except  the  land  itself,  had  been  re- 
moved, and  the  land  occupied  by  buildings  or  other  structures  of 
the  defendant  in  error.  The  record  shows  that  these  commis- 
sioners were  capable  and  upright  men  of  business  experience,  and 
with  large  business  interests  requiring  their  constant  attention, 
and  doubtless,  when  they  had  discharged  the  duties  required  of 
them  by  the  court's  order,  signed,  and  filed  their  report,  the  whole 
matter  was  discarded  from  their  minds,  so  that,  when  called  on 
to  testify  touching  the  considerations  that  influenced  their  award, 
it  was  quite  natural  that  they  could  not,  upon  their  oath,  be  posi- 
tive as  to  anything,  except  that  they  had  followed  the  instructions 
of  the  court  in  reaching  their  conclusion.  Upon  the  face  of  the 
report  there  appears  no  infirmity,  and,  as  has  been  stated,  there 
was  evidence  taken  which,  besides  the  view  of  the  property  by 
the  commissioners,  would  have  justified  them  in  fixing  the  market 
value  of  Hunter's  property  at  the  amount  of  their  award. 

The  established  rule  that  the  finding  of  the  commissioners  is 
entitled  to  great  weight,  and  is  not  to  be  disturbed  unless  it  is 
shown  to  be  erroneous  by  clear  proof,  is  not  to  be  disregarded  or 
even  affected  by  the  mere  fact  that  the  evidence  relied  on  to  show 
that  the  finding  is  erroneous  is  given  by  the  commissioners  them- 
selves. The  question  in  such  a  case  is  whether  or  not  the  proof 
can  be  considered  as  sufficiently  clear  and  satisfactory  to  warrant 
the  setting  aside  of  the  award  of  the  commissioners  made  upon 
evidence  before  them  at  the  time,  added,  and  greatly  aided  in  the 
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majority  of  cases,  by  the  evidence  of  their  own  senses,  they  hav- 
ing the  advantage  of  seeing  the  property  itself  which  is  taken, 
and  judging  as  to  its  value. 

In  view  of  the  facts  and  circumstances  which  have  been  nar- 
rated, we  do  not  consider  that  the  proof  relied  on  as  justifying 
the  lower  court  in  striking  from  the  award  made  by  the  commis- 
sioners of  $22,900  as  the  value  of  Hunter's  property  taken  in 
these  proceedings  the  sum  of  $5,000,  because  improperly  included 
in  the  award  for  damages  to  business,  etc.,  is  that  clear  and  satis- 
factory proof  which  the  established  rules  of  law  require.  There- 
fore the  judgment  of  the  lower  court  will  be  reversed  and 
annulled,  and  the  cause  remanded  to  that  court  to  be  further  pro- 
ceeded with  in  accordance  with  this  opinion. 

Reversed. 


Chesapeake  Stone  Co.  v,  Morei^and. 

(Court  of  Appeals  of  Kentucky,  Oct.  11,  1907.) 

[104  S.  W.  Rep.  762.] 

'.  Eminent  Domain — Condemnation  Proceedings — ^Judgment— Under 
Acts  1904,  p.  313,  c.  126,  §  3,  relating  to  roads  and  passageways,  pro- 
viding that  appeals  to  the  circuit  court  shall  be  tried  de  novo  upon  the 
confirmation  of  the  report  of  the  commissioners  in  the  county  court 
or  the  assessment  of  damages  by  that  court,  in  the  disposition  of  pro- 
ceedings for  the  establishment  of  a  private  tramway  over  the  property 
of  another,  the  circuit  court  should  enter  a  final  judgment  fixing  the 
rights  of  the  parties  and  awarding  compensation,  without  reference  to 
the  action  taken  in  the  county  court;  but  where  the  judgment  of  a 
county  court  defined  with  precision  the  rights  of  the  parties,  and 
awarded  compensation  to  be  paid  before  the  tramway  could  be  taken 
possession  of,  judgment  of  the  circuit  court  on  appeal  that  the  ap- 
pellee "is  entitled  to  the  tramroad  adjudged  by  the  C.  county  court, 
and  the  report  of  the  reviewers  therein  is  confirmed,"  is  sufficient. 

Same — Right  to  Take  Property — Public  Use.* — Property  is  not 
taken  for  a  public  use,  unless  the  public  has  some  right  to  use  and 
enjoy  the  property  taken,  as  distinguished  from  the  absolute  control 
of  the  individual;  and  an  individual  cannot  for  his  own  use  take 
private  property  of  another,  however  needful  or  convenient  it  may 


♦See  foot-notes  appended  to  Healy  Lumber  Co.  v.  Morris  (Wash.). 
12  R.  R.  R.  171,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  171;  extensive  note, 
17  Am.  &  Eng.  R.  Cas.,  N.  S.,  257;  foot-notes  appended  to  Caretta  Ry. 
Co.  V.  Virginia-Pocahontas  Coal  Co.  (W.  Va.),  24  R.  R.  R.  761,  47 
Am.  &  Eng.  R.  Cas.,  N.  S.,  761;  State  v,  Olympia  L.  &  P.  Co.  (Wash.), 
24  R.  R.  R.  757,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  757;  foot-notes  appended 
to  Kansas  City,  etc.,  Ry.  Co.  v.  Louisiana  W.  R.  Co.  (La.),  24  R.  R- 
R.  8,  47  Am,  &  Eng.  R.  Cas.,  N.  S.,  8. 


Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S         425 

Chesapeake  Stone  Co.  v,  Moreland 

be,  unless  it  is  necessary  to  enable  him  to  perform  some  public  serv- 
ice; bnt,  if  the  public  has  the  right  to  use  it  upon  the  same  terms 
as  the  person  at  whose  instance  it  was  taken,  it  is  a  public  use. 

Same.* — ^The  fact 'that  public  interest  will  be  promoted  by  a  con- 
templated improvement  will  not,  except  in  the  case  of  mills,  author- 
ize the  taking  of  private  property,  in  the  absence  of  the  right  on  the 
part  of  th<r  public  to  participate  in  the  enjoyment  of  the  property 
taken. 

Same — ^Determination  of  Question  as  to  Validity  of  Exercise  of 
Power— Jorisdicticn  of  Courts. — Whether  a  particular  use  is  public  or 
private  is  a  question  for  the  judiciary,  and  the  courts  have  an  undis- 
puted right  to  determine  whether  the  Legislature  has  passed  the  limits 
provided  by  the  Constitution,  and  that  without  reference  to  the  char- 
acter of  the  legislation  enacted. 

Constitutional  Lraw — Statutes— Construction — ^Determination  of  Va- 
lidity.— If  there  is  doubt  as  to  the  validity  of  a  statute,  it  will  be  up- 
held; and,  if  it  is  capable  of  two  constructions,  one  of  which  will  up- 
hold and  the  other  destroy  it,  that  construction  will  be  adopted  which 
will  uphold  it. 

Eminent  Domain — Public  Use — Private  Tramway.* — Acts  1904,  p. 
311,  c.  126,  amending  Ky.  St.  1903,  §  4348,  so  that  land  may  be  con- 
demned for  a  private  tramroad  to  enable  one  to  reach  railroad 
switches,  etc.,  for  the  purpose  of  marketing  the  products  of  certain 
quarries,  etc.,  and  providing  that  nothing  in  the  act  should  be  con- 
strued so  as  to  give  any  person,  etc,  exclusive  use  of  such  passage, 
but  that  other  persons,  etc.,  should  have  the  right  to  use  the  same 
upon  paying  proper  compensation  therefor,  is  not  unconstitutional  as 
taking  property  for  other  than  public  use,  since  others  have  the  ab- 
solute right  to  use  it  upon  the  condition  stated. 

Appeal  from  Circuit  Court,  Carter  County. 
"To  be  officially  reported." 

Proceedings  by  C.  S.  Moreland  against  the  Chesapeake  Stone 
Company  to  condemn  a  tramway.  From  a  judgment  of  the  cir- 
cuit court,  affirming  a  judgment  of  the  county  court,  defendant 
appeals.    Affirmed. 

Theobald  &  Theobald,  for  appellant. 
Henry  L.  Woods,  for  appellee. 

Carroll,  J.  Appellee  instituted  a  proceeding  in  the  Carter 
county  court  in  the  manner  provided  by  an  act  to  amend  an  act 
relating  to  roads  and  passways,  found  in  Acts  1904,  p.  311,  c. 
126.  The  county  court  entered  the  following  judgment:  "It  ap- 
pearing to  the  satisfaction  of  the  court  from  the  report  of  the 
commissioners  herein  that  it  is  necessary  for  the  petitioner,  C. 
S.  Moreland,  to  have  a  private  tramway  over  the  lands  of  the 

*See  foot-note  on  preceding  page. 
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said  Chesapeake  Stone  Company  to  get  her  stone  from  her  stone 
quarry  to  the  Chesapeake  &  Ohio  Railway  Company's  track,  and 
that  from  said  report,  no  other  evidence  being  offered,  $100  is  a 
reasonable  compensation  for  the  land  to  be  taken  for  the  same  as 
hereinafter  described  and  for  any  damage  to  adjacent  land  by 
reason  of  said  private  tramway,  it  is  now  ordered  and  adjudged 
that  the  said  report  of  the  commissioners  be  and  the  same  is 
hereby  confirmed ;  and  it  is  further  adjudged  that  the  petitioner, 
C.  S.  Moreland,  is  entitled  to  the  possession  of  the  land  as  de- 
scribed by  said  commissioners:  Beginning  at  a  post  in  a  wire 
fence  between  said  Moreland's  land  and  the  land  of  the  Chesa- 
peake Stone  Company   (a  stake)  ;  thence  S.  58%  degrees  W., 

462  feet,  to  a  stake;  thence Glyi  degrees  W.,  203  feet,  to 

a  stake,  50  feet  north  of  the  center  of  the  Chesapeake  &  Ohio 
railway  track;  thence,  beginning  at  the  same  wire  fence  and  at 
a  point  N.  31^  degrees  E.,  20  feet  from  the  first  beginning 
point,  at  a  stake;  thence  S.  58^  degrees  W.,  running  paralled 
with  said  first  line,  to  a  stake  50  feet  north  of  the  center  of 
Chesapeake  &  Ohio  railway  track  and  to  where  it  strikes  the  first 
line — said  land  being  20  feet  in  width.  The  possession  of  said 
land  is  to  be  for  the  use  herein  mentioned — that  of  a  private 
tramroad.  But  it  is  adjudged  that,  before  said  land  be  taken  by 
the  petitioner  for  said  purpose,  said  petitioner  shall  pay  or  offer 
to  pay  the  said  Chesapeake  Stone  Company  the  sum  of  $100  for 
the  same."  From  this  judgment  the  Chesapeake  Stone  Company 
prosecuted  an  appeal  to  the  circuit  court,  and  filed  in  that  court 
a  transcript  of  the  record  made  in  the  county  court.  This  record 
was  introduced  as  evidence,  and  a  witness  was  introduced  who 
testified  that  since  the  proceedings  in  the  county  court  C.  S.  More- 
land had  sold  the  land  upon  which  the  tramway  was  to  be  lo- 
cated to  the  Norton  Iron  Works  Company,  reserving  the 
roadway  over  the  land  so  sold  to  be  used  for  any  purpose  she  de- 
sired. The  land  sold  to  the  Norton  Iron  Works  Company  is  be- 
tween the  land  of  the  Chesapeake  Stone  Company  and  the  land 
originally  owned  by  C.  S.  Moreland.  There  is  a  stone  quarry  on 
the  land  of  C.  S.  Moreland,  and  also  on  that  sold  by  her  to  the 
Norton  Iron  Works  Company.  No  other  evidence  was  intro- 
duced by  either  party.  Thereupon  the  circuit  court  entered  the 
following  judgment :  "This  cause  coming  on  for  trial,  and  the 
court  having  heard  all  the  evidence  offered,  and  the  argument  of 
counsel,  and  being  sufficiently  advised,  orders  and  adjudges  that 
each  and  all  of  the  motions  and  exceptions  filed  herein  by  appel- 
lant in  the  Carter  circuit  court  on  July  31,  1906,  and  in  the  Carter 
county  court  on  March  3,  1906,  be  and  they  are  hereby  overruled, 
to  which  ruling  of  the  court  the  appellant  objected  and  excepted 
at  the  time  said  rulings  were  made ;  and  it  is  adjudged  by  the 
court  that  the  appellee,  C.  S.  Moreland,  is  entitled  to  the  tram- 
road  adjudged  by  the  Carter  county  court,  and  the  report  of  the 
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reviewers  therein  is  confirmed.  To  which  judgment  of  court  ap- 
pellant objected  and  excepted  at  the  time." 

The  act  provides  that  "either  party  may  appeal  to  the  circuit 
court  by  executing  bond  as  required  -in  other  cases  within  thirty 
days,  and  the  appeal  shall  be  tried  de  novo  upon  the  confirmation 
of  the  report  of  the  commissioners  in  the  county  court  or  the  as- 
sessment of  damages  by  said  court  as  herein  provided."  Section 
3.  The  first  objection  made  by  appellant  is  that  in  a  proceeding 
under  this  act  the  circuit  court  must  do  more  than  confirm  the 
judgment  of  the  county  court,  as  was  done  in  this  case ;  that  the 
proceeding  must  be  determined  in  the  circuit  court  without  refer- 
ence to  what  takes  place  in  the  county  court,  and  judgment  en- 
tered in  the  circuit  court  fixing  or  defining  the  rights  of  the  par- 
ties and  awarding  compensation  that  shall  be  paid  for  the  tram- 
way as  ordered.  It  is  said  that  the  judgment  of  the  circuit  court 
does  not  fix  or  define  the  rights  of  the  parties,  or  award  compen- 
sation, but  merely  confirms  the  judgment  of  the  county  court. 
In  the  disposition  of  proceedings  of  this  character  the  circuit  court 
should  enter  a  final  juagment  fixing  the  rights  of  the  parties  and 
awarding  compensation,  without  reference  to  the  action  taken  in 
the  county  court.  But  in  substance  and  effect  the  circuit  court 
entered  as  its  judgment  the  judgment  of  the  county  court;  and, 
as  the  judgment  of  the  county  court  defined  with  precision  the 
rights  of  the  parties  and  awarded  compensation  to  be  paid  before 
the  tramway  could  be  taken  possession  of,  no  question  can  arise 
as  to  the  meaning  and  effect  of  the  judgment  of  the  circuit  court. 
The  argument  of  counsel  for  appellant  that  the  circuit  court  did 
not  award  any  compensation  is  not  well  taken,  because  the  judg- 
ment of  the  county  court,  which  was  adopted  by  the  circuit  court, 
provides  in  terms  that,  "before  said  land  shall  be  taken  by  the  pe- 
titioner for  said  purpose,  said  petitioner  shall  pay  or  offer  to  pay 
said  Chesapeake  Stone  Company  the  sum  of  $100."  It  is  there- 
fore clear  that,  under  the  judgment  of  the  circuit  court,  appellee 
cannot  take  possession  of  the  property  until  the  compensation 
allowed  has  been  paid. 

A  more  serious  question  is  presented  in  the  contention  that  the 
act  of  1904  is  unconstitutional.  Under  the  Revised  Statutes 
adopted  in  1852,  when  it  was  necessary  for  a  citizen  to  have  a 
private  passway  over  the  land  of  one  or  more  persons  in  the 
county  to  enable  him  "to  attend  courts,  elections,  a  meeting  house, 
a  mill  or  warehouse,"  he  might  have  a  passway  condemned  and 
established.  The  General  Statutes  adopted  in  1873  added  to  the 
uses  for  which  a  private  passway  might  be  established  the  right 
to  condemn  to  enable  a  citizen  "to  pass  from  one  tract  of  land  to 
another  owned  by  him,  or  to  a  railroad  depot  most  convenient  to 
his  residence."  By  subsequent  acts  embraced  in  section  4348,  Ky. 
St.  1903,  ferries  and  steamboat  landings  were  included.    By  the 
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act  of  1904,  which  is  an  amendment  to  section  4348  of  the  Ken- 
tucky Statutes  of  1903,  the  uses  for  which  private  ways  might 
be  condemned  was  again  extended,  so  as  to  allow  the  establish- 
ment of  "a  private  tramroad'or  haul  road  over  the  land  of  one  or 
more  persons  to  enable  him  to  reach  a  warehouse,  steamboat  land- 
ing, ferry,  railroad  switch,  or  navigable  stream,  for  the  purpose 
of  marketing  the  products  of  a  lead  mine,  iron  works,  salt  works, 
coal  mine,  fire  clay,  and  other  minerals,  oil  wells,  stone  quarry, 
sand  bank,  or  merchantable  forest  timber."  This  section  also 
provides  that  "nothing  in  this  act  shall  operate  to  give  any  person, 
firm  or  corporation  exclusive  use  of  such  passage ;  but  any  other 
person,  firm  or  corporation  shall  have  the  right  to  use  the  same 
upon  paying  proper  compensation  therefor;  if  no  agreement  can 
be  made  for  such  compensation,  then  the  right  to  such  use  may 
be  condemned  as  herein  provided."  It  will  thus  be  seen  that  the 
Legislature  has  gradually  been  enlarging  the  uses  for  which 
private  property  may  be  taken.  Our  Constitution  does  not  de- 
fine what  is  "public  use,"  merely  providing  in  section  242  that 
"municipal  and  other  corporations  and  individuals  invested  with 
the  privilege  of  taking  private  property  for  public  use  shall  make 
just  compensation  for  property  taken,  injured  or  destroyed  by 
them;"  and  this  provision  was  in  substance  in  each  of  the  pre- 
ceding Constitutions,  and  may  be  found  in  the  Constitution  of 
nearly  all  the  states  of  the  Union. 

Under  these  constitutional  provisions  it  is  said  by  Judge 
Cooley,  in  Constitutional  Limitations  (page  530),  "to  be  con- 
ceded on  all  hands  that  the  Legislature  has  no  power  in  any  case 
to  take  the  property  of  one  individual  and  pass  it  over  to  an- 
other without  reference  to  some  use  to  which  it  is  to  be  applied 
for  the  public  benefit."  There  is,  however,  a  difference  of  opin- 
ion held  by  the  courts  as  to  what  constitutes  a  public  use,  some 
of  them  ruling  that,  if  the  public  interest  can  be  in  any  way  pro- 
moted by  the  taking  of  private  property,  it  must  rest  in  the  vns- 
dom  of  the  Legislature  to  determine  whether  the  benefit  to  the 
public  will  be  of  sufficient  importance  to  render  it  expedient  for 
them  to  exercise  the  right  of  eminent  domain,  and  to  authorize 
an  interference  with  the  private  rights  of  individuals  for  that 
purpose;  in  other  words,  holding  that  whatever  is  or  may  be 
beneficially  employed  for  the  community  is  a  public  use.  On  the 
other  hand,  numerous  cases  hold  that  to  constitute  a  public  use 
the  property  must  be  taken  into  the  direct  control  of  the  public 
or  public  agencies,  or  the  public  must  have  the  right  to  use  in 
some  way  the  property  appropriated.  Indeed,  so  conflicting  are 
the  authorities  upon  what  constitutes  a  public  use  that  Judge 
Cooley,  in  his  Constitutional  Limitations  (page  766),  deemed  it 
proper  to  remark  that  "we  find  ourselves  somewhat  at  sea,  how- 
ever, when  we  undertake  to  define  in  the  light  of  judicial  de- 
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cisions  what  constitutes  a  public  use;"  and  any  person  who  un- 
dertakes to  arrive  at  a  satisfactory  conclusion  from  an  investiga- 
tion of  the  authorities  will  find  himself  in  the  same  condition  as 
Judge  Cooley. 

Some  of  the  courts  hold  that  the  establishment  of  private  roads 
or  ways  like  the  one  here  in  question  are  deemed  inhibited  by  con- 
stitutional provisions  similar  to  ours.  Sholl  v,  German  Coal  Co., 
118  111.  427,  10  N.  E.  199,  59  Am.  Rep.  379;  Osborne  v.  Hart,  24 
Wis,  89,  1  Am.  Rep.  160;  Wild  v.  Dieg,  43  Ind.  455,  13  Am.  Rep. 
399;  Welton  v,  Dickson,  38  Neb.  767,  57  N.  W.  559,  22  L.  R.  A. 
496,  41  Am.  St.  Rep.  771.  In  others  they  are  allo\ved.  Latah 
County  V,  Peterson,  3  Idaho,  398,  29  Pac.  1089,  16  L.  R.  A.  81 ; 
Shearman  v.  Buick,  32  Cal.  241,  91  Am.  Dec.  577.  In  the  edi- 
torial notes  to  Beekman  v.  S.  S.  R.  Co,  (N.  Y.)  22  Am.  Dec.  686, 
and  to  Lynch  v.  Forbes  (Mass.)  42  Am.  St.  Rep.  402,  and  Chi- 
cago R.  R.  Co.  V.  Morehouse  (Wis.)  88  Am.  St.  Rep.  919,  the 
authorities  on  this  point  are  collected  and  commented  upon.  In- 
deed, the  courts  in  several  states  seem  to  have  adjudged  the 
question  in  such  manner  as  was  best  adapted  to  the  needs  and 
wants  of  the  people.  In  discussing  this  question,  Lewis  on  Emi- 
nent Domain,  §  165,  says :  "Public  use  means  use  by  the  public ; 
and  this,  it  seems  to  us,  is  the  construction  the  words  should  re- 
ceive in  the  constitutional  provision  in  question.  The  reasons 
which  incline  us  to  these  views  are,  first,  that  it  accords  with  the 
primary  and  more  commonly  understood  meaning  of  the  words ; 
second,  it  accords  with  the  general  practice  in  regard  to  taking 
private  property  for  public  use  in  vogue  when  the  phrase  was  first 
brought  into  use  in  the  earlier  constitutions ;  third,  it  is  the  only 
view  which  gives  the  words  any  force  as  a  limitation,  or  renders 
them  capable  of  any  definite  or  practicable  application.  If  the 
Constitution  means  that  private  property  can  be  taken  only  for 
use  by  the  public,  it  affords  a  direct  guide  for  both  the  legisla- 
ture and  the  courts." 

This  view  seems  to  have  been  adopted  by  this  court  in  the  well- 
considered  case  of  Robinson  v.  Swope,  12  Bush,  21,  where  it  is 
said:  "The  citizen  may  occupy  and  use  his  land  in  any  lawful 
manner  he  chooses,  subject  only  to  the  right  of  the  public  to  take 
it  upon  consideration  previously  made  for  some  public  use ;  that 
is,  to  be  occupied  and  enjoyed  by  the  public,  or  for  some  use 
necessary  to  enable  the  public  to  command  the  services  of  citi- 
zens, or  to  enable  the  citizen  to  perform  his  duties  to  the  pub- 
lic." And  in  this  view  we  concur;  our  opinion  being  that  the 
public  must  have  some  right  to  use  and  enjoy  the  property  taken, 
as  distinguished  from  the  absolute  control  of  the  individual.  In 
other  words,  an  individual,  for  his  own  use  and-  benefit,  unless  it 
be  necessary  to  enable  him  to  perform  some  public  service,  can- 
not take  the  private  property  of  another,  however  needful  or  con- 
venient to  him  the  use  might  be.    It  seems  entirely  probable  that 
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only  a  few  persons  aside  from  the  individual  at  whose  instance  it 
was  established  will  have  occasion  to  use  this  tramway;  but  this 
fact  does  not  destroy  its  public  use  in  the  meaning  of  the  Con- 
stitution.    It  is  not  the  number  of  people  who  use  the  property 
taken  under  the  law  of  eminent  domain  that  constitutes  the  use 
of  it  a  public  one ;  nor  does  the  fact  that  the  benefits  will  be  in  a 
large  measure  local  enter  into  the  question.    In  short,  according 
to  the  generally  recognized  rule,  the  length  of  the  public  way,  the 
places  between  which  it  runs,  or  the  number  of  people  who  use 
it,  is  not  the  essential  inquiry.    The  controlling  and  decisive  ques- 
tion is :    Have  the  public  the  right  to  its  use  upon  the  same  temis 
as  the  person  at  whose  instance  the  way  was  established?    If 
they  have,  it  is  a  public  use ;  if  they  have  not,  it  is  a  private  one. 
If  the  owner  can  exercise  the  same  kind  of  dominion  over  it  as 
he  does  over  other  property  owned  by  him,  if  he  can  close  it  up, 
if  he  can  prohibit  all  or  any  part  of  the  public  from  its  use,  then 
it  is  clear  that  its  establishment  would  be  private  and  not  public : 
and  the  right  of  eminent  domain  could  not  be  invoked  in  its  crea- 
tion.    Nor  is  the  fact  that  the  public  interest  will  be  promotefl 
by  the  contemplated  improvement  sufficient  to  authorize  the  tak- 
ing, in  the  absence  of  the  right  on  the  part  of  the  public  to  par- 
ticipate in  the  enjoyment  of  the  property  taken.     If  public  use 
was  construed  to  mean  that  the  public  would  be  benefited  in  the 
sense  that  the  enterprise  or  improvement  for  the  use  of  which 
the  property  was  taken  might  contribute  to  the  comfort  or  con- 
venience of  the  public,  or  a  portion  thereof,  or  be  esteemed  neces- 
sary for  their  enjoyment,  there  would  be  absolutly  no  limit  on 
the  right  to  take  private  property.    It  would  not  be  difficult  for 
any  person  to  show  that  a  factory  or  hotel  or  other  like  improve- 
ment he  contemplated  erecting  or  establishing  would  result  in 
benefit  to  the  public,  and  under  this  rule  the  property  of  the  citi- 
zen would  never  be  safe  from  invasion. 

Although  our  court  has  sustained  the  right  to  take  private 
property  when  necessary  to  enable  the  citizen  to  perform  a  pub- 
lic duty  or  service,  and  to  permit  the  establishment  of  mills,  it 
has  never  sanctioned  the  taking  for  any  other  purpose,  unless  the 
public  had  a  right  to  use  the  property  taken.  In  fact,  with  the 
single  exception  of  mills,  the  right  of  the  individual  to  take  prop- 
erty for  an  enterprise  or  improvement,  in  which  the  public  had 
no  rights  other  than  those  that  flowed  from  the  advantage  thev 
might  enjoy  from  the  conduct  or  operation  of  the  property,  has 
never  been  approved ;  and  mills  so  erected  have  always  been^sub- 
jcct  to  legislative  control  and  supervision  (Ky.  St,  1903,  §2721). 
the  same  as  railroads  and  turnpikes,  and  upon  this  theory  the 
taking  of  properly  for  their  establishment  may  be  justified.  In 
Robinson  v,  Swope,  supra,  and  in  the  later  case  of  Shake  v. 
Frazier,  94  Ky.  143,  21  S,  W,  583,  the  provision  of  the  statute 
allowing  a  passway  to  be  condemned,  so  as  to  allow  a  citizen  "to 
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pass  from  one  tract  of  land  to  another  owned  by  him,"  was  con- 
sidered by  the  court,  and  this  part  of  the  statute  held  invalid  upon 
the  ground  that  it  was  taking  property  for  a  purely  private  pur- 
pose. But  the  validity  of  so  much  of  the  statute  as  allows  the  es- 
tablishment of  a  passway  to  a  steamboat  landing,  warehouse, 
ferry,  or  railroad  depot  has  never  been  called  in  question  by  the 
courts,  although  it  has  been  a  part  of  the  law  of  the  state  for 
many  years. 

The  acquiescence  for  so  long  a  period  of  time  in  the  validity 
of  these  enactments  is  urged  in  support  of  the  argument  that  the 
courts  of  this  state  have  adopted  the  theory,  prevailing  in  some 
jurisdictions,  that  it  is  for  the  Legislature  to  say  whether  the  use 
is  a  public  one  or  not,  and  that  when  it  has  authorized,  as  in  the 
case  before  us,  the  establishment  of  a  road  by  invoking  the  right 
of  eminent  domain,  its  judgment  is  binding  upon  the  courts.  But 
the  weight  of  authority  is  decidedly  against  this  view,  and  this 
court,  in  Tracy  v.  E.  L.  &  B.  S.  R.  Co.,  80  Ky.  259,  following  the 
general  current  of  opinion,  declared  that  whether  a  particular  use 
is  public  or  not,  within  the  meaning  of  the  Constitution,  is  a  ques- 
tion for  the  judiciary.  Of  the  correctness  of  this  proposition  we 
entertain  no  doubt.  The  courts  have  the  undisputed  right  to 
declare  when  the  Legislature  has  passed  the  limits  provided  by 
the  Constitution,  and  this  without  reference  to  the  character  of 
the  legislation  enacted.  This  no  longer  is  an  open  question  in 
this  state,  and  we  do  not  deem  it  necessary  to  cite  authority  in 
support  of  the  proposition. 

it  is  equally  well  settled  that,  if  there  is  doubt  as  to  the  validity 
of  the  statute,  it  will  be  upheld ;  and  if  it  be  susceptible  of  two 
constructions,  one  of  which  would  sustain  it  and  the  other  de- 
stroy it,  the  courts  will  adopt  that  which  will  uphold  the  act,  and 
we  are  disposed  to  give  to  legislation  of  the  character  here  in- 
volved, where  the  right  of  the  public  in  its  use  is  not  prohibited, 
but  is  permitted,  a-  liberal  construction,  with  a  view  to  promote 
the  public  interest.  In  many  portions  of  the  state,  where  there 
are  valuable  mineral  resources,  it  would  seriously  interfere  with 
their  development  if  the  right  to  transport  them  to  market  was 
hindered  or  denied ;  and  there  can  be  little  doubt  that  the  public 
welfare  will  be  advanced  and  promoted  by  furnishing  every  rea- 
sonable facility  to  owners  of  mines  and  quarries  to  put  their  prod- 
ucts on  the  market.  Every  agency  that  helps  to  develop  and  build 
up  the  material  resources  of  the  state  contributes  to  the  good  of 
all  its  people ;  and  in  many  states  influences  of  this  character  have 
induced  the  courts  to  adopt  the  view  that  whatever  is  or  may  be 
useful  to  the  public  is  a  public  use,  in  the  meaning  of  the  Con- 
stitution. But  the  fact  that  the  resources  of  mines  and  quarries 
are  necessary  for  the  public  use  will  not  in  itself  authorize  the 
private  owner  in  their  development  to  take  the  land  of  the  citizen 
for  his  individual  use.    While  the  courts  will  not  shut  their  eyes 
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to  the  necessity  that  exists  for  the  development  of  the  state,  and 
will  aid  in  every  reasonable  way  the  efforts  of  those  who  are  ir}- 
ing  to  build  it  up,  yet  these  considerations  will  not  be  permitted 
to  destroy  the  ancient  and  valuable  right  that  private  property 
shall  not  be  taken  except  for  public  use.  The  act  in  question  goes 
to  the  very  limit  of  legislative  power  and  discretion.  Under  ^t 
is  provided  a  means  by  which  the  owner  of  land,  upon  which  may 
be  found  coal,  oil,  gas,  timber,  or  mineral  of  any  character,  may 
take  land  to  enable  him  to  carry  the  product  to  any  of  the  natural 
or  artificial  highways  of  transportation.  The*  only  limitation 
upon  the  right  of  the  individual  to  the  exclusive  use.  operation. 
and  control  of  the  way  is  found  in  the  provision  that  any  other 
person  desiring  so  to  do  shall  have  the  right  to  its  use  upon  pay- 
ing reasonable  compensation.  This  is  the  only  clause  that  saves 
the  act  from  judicial  condemnation.  Giving  to  this  provision  the 
most  liberal  construction,  it  may  be  deemed  to  allow  a  use  by  the 
public  of  the  way,  although  the  person  at  whose  instance  it  was 
taken  opposes  it ;  and  hence  it  will  be  considered  to  have  been 
taken  for  a  public  use,  not  upon  the  ground  that  the  public  will 
be  benefited  by  the  product  gathered  from  the  mine,  well,  or 
forest,  but  upon  the  ground  that  the  public,  or  any  number  so 
desiring,  may  use  the  way. 

For  the  reasons  herein  set  forth,  the  judgment  is  affirmed. 


City  of  Seattle  v,  Seattle  Electric  Co. 

(Supreme  Court  of  Washington,  March  4,  1908.) 

[94  Pac.  Rep.  194.] 

Municipal  Corporations  —  Street  Improvements  —  Assessments  — 
Street  Railways.'*' — The  interests  of  a  street  railroad  company  in  the 
part  of  a  street  improved  is  not  subject  to  assessment  for  the  improve- 
ment, under  Ballinger's  Ann.  Codes  &  St.  §  796,  providing  for  as- 
sessing the  "lots,  blocks,  tracts,  and  parcels  of  land'*  that  will  be  spe- 
cially benefited  thereby. 

Appeal  from  Superior  Court,  King  County;  Mitchell  Gilliam. 
Judge. 

Proceedings  between  the  city  of  Seattle  and  the  Seattle  Elec- 

♦For  the  aiilhcrities  in  this  series  on  the  questions  whether  rail- 
road property  is  subject  to  local  assessments,  $ee  foot-note  appended 
to  Chatham  County  Com'rs  v.  Seaboard  A.  L.  Ry.  (N.  Car.),  11  R.  R- 
R.  859,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  859,  where  all  those  preceding  it 
are  collected;  fool  note  appended  to  Pittsburg,  etc.,  Ry.  Co.  v-  Tabor 
(Ind.),  23  R.  R.  R.  753,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  753. 
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trie  Company,  relative  to  an  assessment  for  a  street  improvp- 
nient.    From  an  adverse  judgment,  said  city  appeals.    Affirmed. 

Scott  Calhoun  and  Elmer  E.  Todd,  for  appellant. 
James  B.  Howe  and  Hugh  A.  Tait,  for  respondent. 

FuLLERTON,  J.  The  city  of  Seattle,  pursuant  to  powers  con- 
ferred on  it  by  its  charter  and  by  the  general  laws,  caused  all 
that  portion  of  Westlake  avenue  lying  between  Denny  Way  and 
Mercer  street  to  be 'widened  and  otherwise  improved.  The  re- 
spondent, Seattle  Electric  Company,  owns  and  operates  an  elec- 
tric railway  on  certain  streets  of  the  city  of  Seattle,  among  which 
is  Westlake  avenue,  under  a  franchise  granted  by  the  city  to  J. 
D.  Lowman  and  Jacob  Furth,  of  whom-  it  is  the  successor  in  in- 
terest. The  track  on  the  improved  part  of  Westlake  avenue  ex- 
tends in  both  directions  beyond  such  parJ:,  and  such  track  is  but 
a  small  portion  of  one  general  system  of  street  railways  operated 
by  the  respondent  under  the  franchise  above  mentioned.  The 
ordinance  under  which  the  improvement  was  made  provided  that 
the  improvement  should  be  paid  for  in  part  by  an  assessment  on 
the  property  benefited  thereby,  and  to  that  end  commissioners 
were  duly  appointed  to  apportion  the  part  assessed  to  the  prop- 
erty between  each  several  lot,  block,  tract,  and  parcel  of  land  in 
the  proportion  in  which  they  found  each  to  be  severally  benefited. 
The  commissioners  so  appointed  made  up  an  assessment  roll  as 
directed,  in  which  they  returned  as  property  specially  benefited 
the  respondent's  "right  of  way  and  trackage  upon  Westlake  ave- 
nue between  Denny  Way  and  Mercer  street,"  assessing  thereon 
the  sum  of  $2,500.  To  the  report  of  the  commissioners  the  re- 
spondent filed  objections  in.  writing,  contending  that  the  assess- 
ment in  so  far  as  it  sought  to  impose  a  charge  upon  its  right  of 
way  and  track  to  pay  the  costs  of  the  street  improvement  was 
contrary  to  law  and  void,  and  moved  that  such  assessment  be 
set  aside  and  vacated.  On  the  hearing,  the  court  sustained  the 
objections  and  made  the  orders  moved  for,  further  ordering  that 
the  amount  of  the  assessment  which  the  commissioners  had 
sought  to  charge  on  the  property  of  the  respondent  be  paid  by  the 
city  out  of  its  general  fund.     The  city  appeals. 

The  section  of  the  statute  conferring  authority  upon  the  com- 
missioners to  make  the  assessment  and  the  section  under  which 
they  proceeded  in  making  the  assessment  reads  as  follows:  "It 
shall  be  the  duty  of  such  commissioners  to  examine  the  locality 
where  the  improvement  is  proposed  to  be  made,  and  the  lots, 
blocks,  tracts  and  parcels  of  land  that  will  be  specially  benefited 
thereby,  and  to  estimate  what  proportion  of  the  total  cost  of  such 
improvements  will  be  of  benefit  to  the  public  and  what  proportion 
thereof  will  be  of  benefit  to  the  property  to  be  benefited,  and  ap- 
portion the  same  between  the  city  and  such  property,  so  that  each 
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shall  bear  its  relative  equitably  proportion ;  and  having  found 
said  amounts  to  apportion  and  assess  the  amount  so  found  to  be 
of  benefit  to  the  property  upon  the  several  lots,  blocks,  tracts, 
and  parcels  of  land  in  the  proportion  in  which  they  will  be  sever- 
ally benefited  by  such  improvement :    Provided,  that  no  lot,  block, 
tract,  or  parcel  of  land  shall  be  assessed  a  greater  amount  than 
it  will  be  actually  benefited,  nor  shall  any  lot,  block,  tract,  or  par- 
cel of  land  which  shall  have  been  found  by  the  jury  or  court  to 
be  damaged  be  assessed  for  any  benefits :   And  provided  further, 
That  it  shall  hot  be  necessary  for  said  commissioners  to  examine 
the  locality  excepting  where  the  ordinance  provides  for  the  estab- 
lishment, opening,  widening  or  improvement  of  streets,  avenues, 
alleys  or  highways.     Such,  part  of  the  compensation,  damages 
and  costs  as  is  not  finally  assessed  against  property  benefited  shall 
be  paid  from  any  general  funds  of  the  city  or  town  applicable 
thereto/'   Ballinger's  Ann.  Codes  &  St.  §  796.   A  reading  of  this 
section  makes  it  at  once  apparent  that  the  commissioners  are  au- 
thorized to  assess  only  lots,  blocks,  tracts,  and  parcels  of  land 
specially  benefited,  to  pay  the  costs  of  a  street  improvement,  and, 
unless  the  respondent's  interests  in  this  street  can  be  held  to  be 
one  or  the  other  of  these,  there  is  no  authority  for  the  charge  the 
commissioners  sought  to  impose  upon  it.     It  seems  to  us  that  it 
cannot  be  so  held.    The  respondent's  right  in  the  street  is  in  no 
sense  a  lot,  block,  tract,  or  parcel  of  land.     It  neither  owns  the 
fee  of  the  street  over  which  its  tracks  are  laid  and  its  cars  oper- 
ated, nor  does  it  have  dominion  or  control  over  that  portion  of 
the  street.     On  the  contrary,  the  fee  of  the  street  rests  in  the 
abutting  property  holders,  to  whom  it  will  revert  when  the  in- 
terests of  the  public  therein  cease  from  any  cause,  and  dominion 
and  control  over  it  is  vested  in  the  public  authorities,  in  whom  it 
will  remain  as  long  as  the  street  retains  its  public  character.    The 
respondent's  rights  therein  are  such  and  only  such  as  these  pub- 
lic authorities  have  conferred,  and  are,  roughly  speaking,  the  right 
to  construct  and  maintain  for  a  limited  time  a  railway  track  on  a 
fixed  portion  of  the  street,  and  the  right  to  operate  cars  on  such 
track  for  the  purpose  of  carrying  passengers  and  freight  for  hire. 
This  does  not  constitute  either  a  lot,  block,  tract,  or  parcel  o\ 
land;  nor  does  it  constitute  an  interest  in  land,  as  that  term  \'> 
ordinarily  understood.    It  is  an  easement  only,  and  as  such  is  not 
assessable  under  a  power  to  assess  lots,  block,  tract,  and  parcels 
of  land.    Nor  has  the  railway  any  such  an  easement  in  the  street 
that  a  specific  portion  of  it  can  be  benefited  in  such  a  way  as  to 
warrant  a  special  assessment  on  that  particular  part  of  its  ease- 
ment.    Doubtless  to  lessen  the  grade  of  a  street  would  benefit 
the  railway  company,  inasmuch  as  the  lessened  grade  would  en- 
able it  to  carry  its  load  with  a  less  expenditure  of  power  than  the 
heavier  grade  required,  and  to  widen  the  street  would  doubtless 
benefit  it  as  it  would  tend  to  prevent  congestion  of  the  street,  and 
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thus  permit  of  a  freer  movement  of  its  cars,  enabling  the  com- 
pany to  carry  its  load  with  a  lesser  equipment  in  the  way  of  roll- 
ing stock  and  with  a  less  number  of  employees  than  the  narrower 
street  required.  But  these  are  not  specific  benefits  to  a  particular 
part  of  the  road.  They  are  general  benefits  inuring  to  the  entire 
system,  and  for  which  the  system  itself  not  a  small  fraction 
thereof  should  be  made  responsible. 

The  fact,  furthermore,  that  the  cost  .of  the  benefit  was  not 
made  a  charge  on  the  entire  system  is  evidence  of  the  fact  that 
the  Legislature  did  not  have  street  railways  in  mind  when  it  en- 
acted the  law  relating  to  special  assessments.  Had  it  had  them  in 
mind,  it  is  not  to  be  doubted  that  it  would  have  provided  some 
rational  means  of  collecting  the  assessment  when  made.  If  the 
city's  contention  be  correct,  the  Legislature  provided  for  the  en- 
forcement of  the  assessment,  not  by  making  the  charge  a  lien 
against  the  entire  road,  but  by  making  it  a  charge  on  that  portion 
of  the  road  only  which  passes  over  the  improved  street,  be  the 
same  10  blocks  in  length  as  in  this  instance,  or  only  the  length  of 
an  ordinary  car,  as  it  might  be  in  another  case,  and  confined  the 
power  to  collect  to  a  sale  of  that  specific  part.  This,  it  will  be 
seen,  could  result  in  dividing  the  street  car  system  into  many 
small  independent  parts.  The  one  part  operated  without  regard 
to  the  other,  practically  nullifying  its  primary  purpose,  namely, 
the  speedy  transportation  of  passengers  from  one  part  of  the 
city  to  another. 

But  it  is  said  our  statute  is  adopted  from  the  statute  of  Illi- 
nois, and  that  the  courts  of  that  state  had  prior  to  its  adoption 
by  this  state  construed  it  as  empowering  municipalities  to  impose 
a  part  of  the  burden  of  improving  the  streets  upon  the  street  car 
companies.  It  is  true,  as  we  said  in  the  case  of  In  re  Westlake 
Avenue,  40  Wash.  152,  82  Pac.  279,  that  the  statute  was  borrowed 
almost  literally  from  that  state,  and,  in  so  far  as  its  provisions 
were  in  question  in  that  case,  the  statement  was  correct  and  the 
deduction  drawn  from  the  fact  applicable.  But  the  Illinois  stat- 
ute makes  the  assessment  a  liability  against  the  person  owning 
the  property  assessed,  and  provides  that  judgment  may  be  taken 
against  such  owner  as  upon  a  personal  debt  on  which  execution 
n^any  issue  against  all  of  his  property,  personal  as  well  as  real. 
This  provision  has  the  effect  of  making  the  tax  a  lien  upon  the 
entire  property  of  a  street  car  company,  and  prevents  its  dissolu- 
tion by  sale  in  minor  parts.  This  part  of  the  statute  of  Illinois 
was  not  adopted  by  our  Legislature,  and  we  think  the  failure  to 
^  adopt  it  precludes  the  idea  that  they  intended  to  adopt  the 
cnnstruction  put  upon  it  by  the  courts  of  that  state,  since  such 
construction  must  have  been  influenced  lars^ely.  if  not  entirely, 
^>v  this  provision.  The  case  of  Northern  Pacific  Railway  Com- 
pany 7'.  Seattle  (Wash.)  91  Pac.  244,  is  not  in  point  here.  The 
Ti^^ht  of  way.  in  that  case  abutted  upon  the  street.     It    was    no 
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part  of  the  street  itself,  and  was  not  an  additional  burden  upon 
the  street.  The  right  of  way  and  track  was  also  the  private 
property  of  the  railroad  company  in  the  sense  that  the  company 
alone  had  the  use  of  and  control  over  it,  while  in  this  case  the 
general  public  still  have  the  use  and  do  use  the  entire  street.  The 
right  of  way  in  that  case  was  perpetual,  while  here  it  is  for  only 
a  limited  time.  The  land  in  that  case  was  to  all  intents  and  pur- 
poses the  railway  company's  property,  while  here  the  fee,  as  well 
as  the  right  of  control,  belong  to  others.  Other  differences  be- 
tween the  cases  will  readily  occur  to  the  mind,  but  these  are  suf- 
ficient to  show  the  want  of  similarity  between  them. 

The  authorities  from  other  states  are  collected  in  the  binefs  of 
counsel.  They  are  not  uniform  even  under  similar  or  like  stat- 
utes, but  we  think  the  better  reason,  as  well  as  the  weight  of  au- 
thority, is  with  the  conclusion  adopted  by  the  trial  court. 

The  judgment  appealed  from  will  therefore  be  affirmed. 

RuDKiN,  Mount,  and  Dunbar,  JJ.,  concur,  Root,  J.,  dissents. 
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(Supreme  Court  of  Indiana,  June  21,  1907.) 
[81  N.  E.  Rep.  657.] 

Eminent  Domain — Persons  Entitled  to  Take — Necessity  of  Legis- 
lative Authority — ^Lessees  of  Railroads.^ — A  lessee  of  a  railroad  can- 
not condemn  lands  for  a  use  appurtenant  to  a  way  of  the  lessor,  unless 
expressly  so  authori2ed  by  statute. 

Same — Street  Railwajrs.* — Acts  1903,  pp.  92,  94,  c.  36,  conferring  the 
power  of  eminent  domain,  provides  that  any  street  railroad  company 
having  constructed  or  acquired  any  street  railroad  or  interurban  street 
railroad  shall,  in  addition  to  the  rights  already  given  by  law  to  street 
railroad  companies,  possess  the  power  to  receive,  acquire,  and  take,  by 
special  proceedings  hereinafter  provided,  lands  and  other  property  nec- 
essary for  the  construction  of  lines  for  transmission  of  electricity. 
Held,  that  it  conferred  the  power  upon  lessees  of  street  and  interur- 
ban railroads. 

Same — Street  Railroads — ^Transmission  Lines.* — ^Under  the  express 
provisions  of  Acts  1903,  pp.  92,  94,  c.  36,  a  street  or  interurban  rail- 
road company  has  the  power  to  condemn  land  for  a  transmission 
line  which  may  be  on  its  line  of  road,  or  elsewhere,  as  the  company 
may  desire. 

♦For  the  authorities  in  this  series  on  the  question  as  to  who  may 
exercise  the  power  of  eminent  domain,  see  foot-notes  appended  to 
Caretta  Ry.  Co.  v.  Virginia-Pocahontas  Coal  Co.  (W.  Va.),  24  R.  R. 
R.  761,  47  Am.  &  Eng.  R.  Cias.,  N.  S.,  761,  where  all  the  preceding  au- 
thorities in  this  series  are  collected. 
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Same — ^Public  Use— Construction  of  Legislative  Actf — ^Where  the 
Legislature  has  authorized  the  taking  of  lands  for  the  use  declared  in 
a  complaint  in  condemnation  proceedings,  the  court  will  not  decline 
to  acknowledge  it  a  public  use,  merely  because  of  an  incidental  private 
advantage,  unless  it  is  manifest  that  the  proposed  use  does  not  imply 
a  right  in  the  general  public  to  its  enjoyment. 

Same — Proceedings — Sufficiency  of  Description  in  Complaint.-^Acts 
1905,  p.  60,  c.  48t  provides  that,  where  a  right  of  way  is  sought,  the 
complaint  in  condemnation  proceedings  must  state  the  location,  gen- 
eral route,  width,  and  termini  thereof,  and  a  specific  description  of 
each  piece  of  land  to  be  taken.  A  complainant  averred  that  the  de- 
fendant owned  a  quarter  section  particularly  described,  and  that  plain- 
tiff desired  to  construct  its  transmission  line  on  and  over  said  tract  by 
placing  24  poles  115  feet,  apart  across  the  land  from  the  west  side  to 
the  east  side  thereof,  which  poles  were  to  be  placed  within  6^  feet 
of  the  fence  on  the  north  side  of  the  right  of  way  of  a  certain  rail- 
road through  the  land  on  a  strip  of  land  6^  feet  wide  running  in  a 
diagonal  manner  through  the  quarter  section  on  the  north  side  of  and 
parallel  with  and  immediately  adjoining  the  railroad  right  of  way,  as 
then  located  through  the  land;  the  amount  of  land  actually  occupied 
by  the  poles  being  not  to  exceed  40  square  feet.  Held,  that  the  de- 
scription was  sufiicient. 

Statutes — Subjects  and  Title — ^Acts  Relating  to  One  or  More  Sub- 
jects-— ^Const.  art.  4,  §  19,  provides  that  "every  act  shall  embrace  but 
one  subject  and  matters  properly  connected  therewith;  which  sub- 
ject shall  be  expressed  in  the  title."  The  title  of  an  act  was  "An  act 
to  amend  sections  one  (1),  four  (4),  and  five  (5)  of  an  act,  entitled 
*An  act  concerning  street  railroad  companies,  granting  additional* 
rights  and  powers  therein  specified  and  matters  relating  thereto,  and 
declaring  an  emergency.'  *  ♦  ♦"  It  embraced  the  general  subject 
of  street  railroad  companies,  and  gave  power  to  acquire  ground  for 
the  construction  of  lines  for  the  transmission  of  electricity  for  light, 
heat,  and  power.     Held,  not  to  violate  the  constitutional  provision. 

Nuisances — ^Transmission  of  £lectricity4 — ^The  transmission  of 
electricity  at  a  high  voltage  over  a  right  of  way,  being  authorized  by 
law,  is  not  a  nuisance  per  se. 

Appeal  from  Circuit  Court,  Rush  County;  Will  M.  Sparks, 
Judge. 

tFor  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not,  a  public  use  for  which  private  property  may  be  condemned,  see 
foot-notes  appended  to  Caretta  Ry.  Co.  v,  Virginia-Pocahontas  Coal 
Co.  (W.  Va.),  24  R.  R.  R.  761,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  761; 
State  V,  Olympia  L.  &  P.  Co.  (Wash.),  24  R.  R.  R.  757,  47  Am.  &  Eng. 
R.  Cas.,  N.  S.,  757;  foot-notes  appended  to  Kansas  City,  etc.,  Ry.  Co. 
V.  Louisiana  W.  R.  Co.  (La.),  24  R.  R.  R.  8,  47  Am.  &  Eng.  R.  Cas., 
N.  S.,  8. 

tFor  the  authorities  in  this  series  on  the  subject  of  railroads  and 
things  pertaining  to  railroads  as  nuisances,  see  foot-notes  appended  to 
Southern  Ry.  Co.  v.  Commonwealth  (Ky.),  23  R.  R.  R.  370,  46  Am.  & 
Eng.  R.  Cas.,  N.  S.,  370. 
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Condemnation  proceedings  by  the  Indianapolis  &  Cincinnati 
Traction  Company  against  Leonidas  H.  Mull.  From  an  order 
appointing  appraisers,  defendant  appeals.    Affirmed. 

Douglas  Morris,  for  appellant. 

Claude  Cambern  and  Smith,  Cambem  &  Smith,  for  appellee. 

Montgomery,  J.     This  action  was    commenced   by  appellee 
against  appellant,  to  condemn  land  for  a  proposed  electrical  trans- 
mission line,  consisting  of  poles  and  wires,  for  the  transmission  of 
electricity  from  its  power  house  in  Rushville  to  a  station  in  Shel- 
byville,  where  such  electricity  is  to  be  reduced  in  voltage  and  used 
for  lighting  and  motive  power  in  operating  an  interurban  railroad 
extending  from  Indianapolis  to  Shelbyville,  and  its  proposed  ex- 
tension to  Greensburg,  when  completed.     Appellant  appeared  in 
response  to  notice,  and  filed  objections  to  the  proceeding,  in  sub- 
stance, as  follows :    ( 1 )  That  appellee  has  no  right  to  exercise  the 
power  of  eminent  domain  and  appropriate  the  lands  described; 
that  the  amended  complaint,  (2)  does  not  state  facts  sufficient  to 
entitle  appellee  to  exercise  the  power  of  eminent  domain  for  the 
use  sought,  (3)  does  not  state  the  location  of  the  right  of  way 
sought,  (4)  or  the  general  route  thereof,  (5)  or  the  width  of  the 
same  through  appellant's   land,    (6)    or  the  termini,    (7)  or  a 
specific  description  of  the  land  to  be  taken,  (8)  or  the  amount 
and  location  of  the  land  sought  to  be  appropriated,  and  proposes 
to  take  40  square  feet  in  25  different  places,  100  feet  apart,  and 
not  connected,   or   adjoining  any  highway;   (9)  that  the  facts 
stated  are  not  sufficient  to  show  that  the  proposed  use  is  a  public 
use;   (10)  that  appellee  is  the  lessee  of  the  interurban  road  ex- 
tending from  Indianapolis  to  Shelbyville  and  projected  and  to  be 
extended  to  Greensburg,  and  now  operated  from  a  power  house 
in  Shelbyville,  and  the  only  purpose  and  object  of  the  proposed 
transmission  line  is  to  enable  appellee  to  transmit  electricity  from 
its  power  house  at  Rushville  to  its  said  leased  line,  and  thereby 
reduce  the  expense  of  running  cars  thereon,  and  such  transmis- 
sion line  is  not  intended  to  be  used  for  any  other  purpose:  (11) 
that  the  act  of  February  26,  1903  (Acts  1903,  p.  92,  c.  36),  is  in 
conflict  with  the  Constitution  of  this  state,  and  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States;  (12)  that 
the  proposed  transmission  line  as  intended  to  be  used  would  be 
exceedingly  dangerous  and  constitute  a  nuisance;  (13)  that  the 
proposed  use  of  appellant's  land  sought  to  be  taken  is  not  in  fact, 
and  will  not  be,  a  public  use;  and  (14)  the  facts  alleged  in  the 
amended  complaint  are  denied.     The  court,  after  argument  of 
counsel,  overruled  the  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  tenth,  and  eleventh  of  said  objections,  to  the  over- 
ruling of  each  of  which  appellant  at  the  time  excepted,  and,  de- 
clining to  amend,  elected  to  stand  upon  his  exceptions  to  these  ml- 
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ings.  The  cause  was  heard  by  the  court  upon  the  issues  joined 
by  the  complaint  and  the  first,  twelth,  thirteenth,  and  fourteenth 
objections  thereto  by  appellant.  The  court  made  a  finding  in  fa- 
vor of  appellee;  and  against  said  objections,  and  entered  an  order 
appointing  appraisers  as  prayed  in  the  complaint. 

It  is  appellant's  contention  that,  as  appellee  is  a  mere  lessee  of 
the  railroad  to  which  the  proposed  transmission  line  is  to  be  ap- 
purtenant, it  cannot  exercise  the  power  of  eminent  domain  for  the 
declared  purpose.     It  is  conceded  upon  both  sides  that  a  lessee 
cannot  condemn  lands  for  a  use  appurtenant  to  a  way  of  the  lessor, 
unless  expressly  so  authorized  by  statute.     Western  Union,  etc., 
Co.  V.  Penn.  R.  R.  Co.,  195  U.  S.  594,  25  Sup.  Ct.  150,  49  L.  Ed. 
332;  Mayor,  etc.,  v.  Norwich,  etc.,  R.  Co.,  109  Mass.  103 ;  15  Cyc. 
572;  10  Am.  &  Eng.  Ency.  of  Law,  1060;  Lewis,  Em.  Domain,  § 
243;  Elliott  on  Railroads,  §  461.    Appellee  insists  that  the  act  of 
1903,  supra,  authorizes  lessees  of  street  railroads,  interurban  street 
railroads,  and  suburban  street  railroads,  to  exercise  the  power  of 
eminent  domain  for  the  acquisition  of  lands  upon  which  to  con- 
struct lines  for  the  transmission  of  electrical  power.    The  act  of 
1903  provides :  "That,  any  street  railroad  company  heretofore  or 
hereafter  organized  under  the  laws  of  the  state  of  Indiana,  and 
desiring  to  construct  or  acquire,  or  having  heretofore  constructed 
or  acquired  any  street  railroad,  interurban  street  railroad,  or  sub- 
urban street  railroad,  shall,  in  addition  to  the  rights,  privileges 
and  powers  already  given  and  granted  by  law  to  street  railroad 
companies,  possess  the  general  powers  and  be  subjected  to  the 
liabilities  and  restrictions  expressed  in  the  special  powers  follow- 
ing:   *    *    *    Third:    To  purchase,  or  by  voluntary  grants  and 
donations,  or   by   special   proceedings   hereinafter  provided,  re- 
ceive, acquire  and  take    *    *    *    hold  and  use  all  such  lands  and 
real  estate  and  other  property  as  may  be  necessary  for  the  con- 
struction, maintenance  and  operation  of  its  railroads     *     *     * 
lines  for  transmission  of  electricity  for  heat,  light  and  power  for 
such  companies  or  the  public,  which  transmission  lines  may  be  on 
the  line  of  said  railroad,  or  elsewhere,  as  such  company  may  de- 
sire," etc.     "Sixth.     To  mamtain,  and  operate,  and  to  that  end 
to  construct,  purchase,  lease,  or  otherwise  acquire,  and  own  or 
control  street  railroad,  interurban  street  railroad,  or   suburban 
street  railroad  lines  and  systems,  constructed  or  in  process  of 
construction,  or  any  part  or  parts  thereof,  and  property  apper- 
taining thereto  or  to  be  used  in  connection  therewith,"  etc.    Acts 
1903,  pp.  92,  94,  c.  36.    The  solution  of  the  question  turns  upon 
the  construction  of  the  word   "acquired,"  as  used   in  this  act. 
The  word  in  its  primary  use  doubtless  means  to  get  as  ownei*, 
but  in  its  broader  sense  means  to  obtain  in  any  manner.     In 
subdivision  6  of  the  first  .section  of  the  act,  we  find  the  terms 
"construct,  purchase,  lease  or  otherwise  acquire"  used  as  words 
ejusdem  generis.     It  thus  appears  that  leasing  was  regarded  by 
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the  Legislature  as  a  species  of  acquisition  of  railway  property 
within  the  purview  of  this  statute.  We  recognize  the  principle 
that  statutes  conferring  the  power  of  eminent  domain  are  to  be 
strictly  construed,  and  yet,  'taking  the  whole  statute  into  consider- 
ation, we  are  of  the  opinion  that  it  was  the  intent  of  the  Legis- 
lature in  passing  the  act  in  question  to  confer  this  power  upon 
lessees  of  street  and  interurban  railroads.  The  appellee  is 
shown  to  be  the  lessee  of  one  of  such  roads  for  a  term  of  999 
years,  and  had  a  right  to  exercise  the  power  of  eminent  domain 
to  acquire  property  for  use  in  connection  with  its  leased  line. 

It  is  further  contended  that  appellee  has  no  power  to  appropri- 
ate land  for  a  use  not  appurtenant  to  its  right  of  way,  or  to  con- 
struct a  transmission  line  on  a  route  disconnected  from  such  way. 
We  have  already  seen  that  under  our  statute  appellee  has  the 
power  to  condemn  land  for  a  transmission  line  appurtenant  to 
its  leased  road,  and  the  act  expressly  provides  that  such  line 
may  be  on  the  line  of  road,  or  elsewhere,  as  the  company  may 
desire.  It  appears  both  from  the  averments  of  the  complaint 
and  from  the  evidence  that  the  proposed  transmission  line  is  to 
be  used  to  transmit  electricty  for  the  purpose  of  supplying  light 
and  power  in  operating  an  interurban  railroad  between  the  cities 
of  Indianapolis  and  Greensburg,  and  it  is  accordingly  clear  that 
appellee  had  the  right  to  exercise  the  power  of  eminent  domain 
for  the  use  sought. 

It  is  urged  that  appellee's  complaint  does  not  aver  an  intended 
public  use  of  appellant's  land,  and  that  it  has  no  right  to  condemn, 
except  for  a  use  exclusively  public.  The  Legislature  authorized 
the  taking  of  lands  for  the  use  declared  in  appellee's  complaint, 
and  from  this  fact  a  presumption  in  favor  of  its  public  character 
arises.  The  courts  must  determine  whether  a  particular 
use  is  a  public  use,  but  they  will  not  decline  to  ac- 
knowledge an  evident  public  use  to  be  such,. merely  because  of 
an  incidental  private  advantage,  or  overthrow  the  legislative  dec- 
laration, unless  it  is  manifest  that  the  proposed  use  does  not  im- 
ply a  possession  or  occupation  of  the  land  by  the  public  at  large 
or  by  a  public  agency,  or  a  right  in  the  general  public  tQ^its  en- 
joyment. The  expediency  of  authorizing  the  taking  of  lands 
for  a  transmission  line  upon  a  route  situated,  as  the  proposed 
line  will  be,  with  reference  to  the  railroad  to  be  operated,  was 
for  the  Legislature,  and  under  the  facts  shown  we  have  no  diffi- 
culty in  holding  the  intended  use  to  be  public,  within  the  mean- 
ing of  the  law.  Heick  et  al.  v.  Voight,  110  Ind.  279,  284,  11  N. 
E.  306;  Cincinnati,  etc.,  Ry.  Co.  v.  City  of  Anderson,  139  Ind. 
490,  38  N.  E.  167,  47  Am.  St.  Rep.  285 ;  Stoy  et  al  v.  Indiana 
Hydraulic  Power  Co.  (Ind.  Sup.)  76  N.  E.  1057;  Rockingham, 
etc..  Power  Co.  v.  Hobbs,  72  N.  H.  531,  58  Atl.  46,  66  L.  R.  A. 
581;  Lewis,  Em.  Domain,  §§  158,  163,  170,  172. 

Appellant's  objections  3  to  8,  inclusive,  challenged  the  com- 


Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S  441 

Mnll  v«  Indian  apoUft  Sl  C.  Traction  Co 

plaint  for  failure  to  state  the  location,  general  route,  width, 
termini,  and  specific  description  of  lands  to  be  appropriated. 
The  sutute  of  1905  (Acts  1905,  p.  60,  c.  48)  provides  that, 
where  a  right  of  way  is  sought,  the  complaint  must  state  the  lo- 
cation, general  route,  width,  and  termini  thereof,  and  a  specific 
description  of  each  piece  of  land  to  be  taken.  The  complaint  in 
this  case  averred  that  appellant  owned  a  quarter  section  particu- 
larly described,  and  that  appellee  desired  to  construct,  maintain, 
and  operate  its  transmission  line  for  the  use  stated,  on  and  over 
said  tract,  by  placing  24  poles  115  feet  apart  across  the  same 
from  the  west  side  to  the  east  side  thereof,  which  pdes  are  to 
be  placed  within  634  feet  of  the  fence  on  the  north  side  of  the 
right  of  way  of  the  Pittsburg,  Cincinnati,'  Chicago  &  St.  Louis 
Railway  through  said  land,  on  a  strip  of  land  6>4  feet  wide  run- 
ning in  a  diagonal  manner  through  said  quarter  section  on  the 
north  side  of  and  perallel  with  and  immediately  adjoining  the 
right  of  way  of  said  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
Railway,  as  now  located  through  said  land,  and  the 
amount  of  land  actually  taken  and  occupied  by  said 
poles  being  not  to  exceed  40  square  feet,  and  in  such 
a  manner  as  not  to  interfere  with  the  cultivation  of  said  land  by 
the  appellant,  excepting  said  40  square  feet  occupied  by  said 
poles.  The  strip  to  be  appropriated  is  clearly  shown  to  extend 
across  appellant's  entire  tract  in  an  easterly  and  westerly  direc- 
tion, and  to  be  634  feet  in  width,  lying  immediately  north  and 
adjoining  the  right  of  way  of  the  Pittsburg,  Cincinnati,  Chicago 
&  St.  Louis  Railway,  as  now  located  through  said  land.  This 
description  meets  all  the  requirements  of  the  statute,  and  is 
sufficient. 

It  is  contended,  also,  that  the  act  of  February  26,  1903  (Acts 
1903,  p.  92,  c.  36),  is  in  violation  of  the  state  and  federal  Con- 
stitutions, because  (1)  it  embraces  more  than  one  subject,  (2) 
the  subject  in  question  is  not  within  the  title,  and  (3)  it  author- 
izes the  taking  of  private  property  for  private  use.  The  title  of 
the  act  challenged  is  as  follows :  "An  act  to  amend  sections  one 
(1),  four  (4);  and  five  (5)  of  an  act,  entitled  'An  act  concern- 
ing street  railroad  companies,  granting  additional  rights  and 
powers  therein  specified  and  matters  relating  thereto,  and  declar- 
ing an  emergency,'  approved  March  11th,  1901,  and  declaring 
an  emergency/'  Section  19  of  article  4  of  the  state  Constitution 
requires  that  "every  act  shall  embrace  but  one  subject  and  matters 
properly  connected  therewith;  which  subject  shall  be  expressed 
in  the  title."  One  of  the  purposes  of  this  provision  was  to  pre- 
vent the  combining  of  two  or  more  unrelated  subjects  in  the 
same  act,  and  thereby  compelling  support  of  obnoxious  provisions 
in  order  to  secure  meritorious  legislation  desired.  The  word 
''subject,"  as  used  in  this  section  of  the  Constitution,  refers  to 
the  thing  about  which  the  legislation  is  had,  and  the  word  "mat- 
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ters"  includes  subordinate  and  incidental  things  relating  to  such 
general  subject.  State  v.  Gerhardt,  145  Ind.  439,  44  N.  E.  469, 
33  L.  R.  A.  313;  Maule  Coal  Co.  v,  Partenheimer,  155  Ind.  101, 
55  N.  E.  751,  57  N.  E.  710;  Parks  v.  State,  159  Ind.  211,  64  N. 
E.  862,  59  L.  R.  A.  190.  The  general  subject  of  the  legislation 
in  question  is  street  railroad  companies,  and  the  provision  giving 
power  to  acquire  necessary  ground  for  the  construction  of  lines 
for  the  transmission  of  electricity  for  heat,  light,  and  power  is 
embraced  within,  germane  and  closely  related  to,  the  general 
subject  of  the  act,  and  does  not  subject  the  statute  to  the  charge 
of  embracing  two  or  more  subjects.  It  is  clear  from  the  pre- 
ceding statement  that  the  subject  of  acquiring  transmission  lines 
is  embraced  within  the  title  of  the  act.  "The  courts  will  not 
resort  to  critical  construction  of  the  title  in  order  to  hold  a  stat- 
ute unconstitutional.  On  the  contrary,  the  language  of  the  tide 
is  in  all  cases  given  a  liberal  interpretation,  and  the  largest  scope 
accorded  the  words  employed  that  reason  will  permit  in  order 
to  bring  within  the  purview  of  the  title  all  the  provisions  of  the 
act."  26  Am.  &  Eng.  Ency.  Law,  583 ;  Hargis  v.  Board,  etc.,  165 
Ind.  194,  73  N.  E.  915.  We  have  already  seen  that  the  taking 
of  appellant's  lands  for  the  purpose  declared  is  for  a  public  use, 
and  the  charge  that  the  statute  authorizes  a  taking  for  a  private 
use  is  not  sustained.  The  constitutional  objections  to  this  statute 
urged  by  appellant's  counsel  are  not  tenable,  and  we  cannot  hold 
the  act  invalid  upon  any  of  the  grounds  stated. 

The  use  of  the  words  "interurban"  and  suburban"  in  the  act 
does  not  strengthen  appellant's  argument,  since  the  right  and 
power  to  construct,  own,  and  operate  such  roads  has  been  given 
by  appropriate  legislation  to  street  railroad  companies. 

It  was  averred,  in  the  t\velth  objection  to  the  complaint,  that 
the  transmission  of  electricity  at  a  high  voltage  over  such  lines 
would  be,  per  se,  a  nuisance.  The  law  authorizes  the  construc- 
tion and  maintenance  of  lines  for  the  transmission  of  electricity 
for  the  purposes  stated  in  appellee's  complaint,  and  the  rule  is 
quite  well  settled,  and  abundantly  supported  by  reason  and  au- 
thority, that  a  lawful  business  or  erection  is  never  a  nuisance 
per  se.  21  Am.  &  Eng.  Ency.  Law,  p.  684,  and  cases  cited  in 
note  6.  The  landowner  may  recover  in  this  proceeding  all  dam- 
ages which  he  will  sustain  on  account  of  the  lands  taken,  and 
resulting  from  the  proper  construction  and  operation  of  the  trans- 
mission line  thereon. .  If  the  line  shall  be  improperly  constructed 
or  negligently  operated,  and  from  such  causes  become  a  nuisance 
in  fact,  or  occasion  unnecessarily  any  wrongful  injuries  in  the 
future,  full  redress  may  be  had  through  an  appropriate  action. 

We  find  no  error  in  the  proceedings  of  record,  and  the  order 
overruling  appellant's  objections  and  appointing  appraisers  is 
therefore   affirmed. 
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(Circuit  Court  of  Appeals,  Eighth  Circuit,  November  11,  1907.) 

[157  Fed.  Rep.  912.] 

Master  and  Servant — Injury  to  Servant — ^Assumption  of  Risk.'i' — 
Plaintiff,  who  for  a  number  of  years  had  been  employed  as  engineer 
and  fireman  on  engines  on  defendant's  railroad,  while  working  as 
fireman,  was  injured  by  the  explosion  of  the  glass  water  gauge  in  the 
cab  of  the  engine.  In  an  action  to  recover  for  the  injury,  the  only 
negligence  alleged  against  the  defendant  was  the  failure  to  cause  the 
gauge  to  be  enclosed  in  a  screen  to  prevent  the  particles  of  glass  from 
flying  off  in  case  of  an  explosion.  Plaintiff  knew  that  none  of  the 
gauges  on  defendant's  engines  were  screened,  and  that  they  sometimes 
exploded,  but  made  no  complaint  on  that  account,  and  testified  that 
he  never  apprehended  any  danger  from  that  source.  Held  that,  under 
such  circumstances,  he  assumed  the  risk,  and  could  not  charge 
defendant  with  liability  for  his  injury;  that  he  was  not  relieved  from 
such  assumption  of  risk  by  the  fact  that  a  short  time  before  he  had 
been  told  by  a  foreman  of  defendant  that  the  gauges  then  being  used 
were  made  by  a  new  process,  and  would  not  explode. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

George  A,  Mahan,  for  plaintiff  in  error. 

r.  M.  Bresnehen  and  Harry  K,  West,  for  defendant  in  error. 

Before  Van  DevantEr  and  Adams,  Circuit  Judges,  and  Ri- 
NER,  District  Judge. 

RiNER,  District  Judge.  This  is  an  action  for  damages  for 
personal  injuries  received  by  the  defendant  in  error  (referred  to 
hereinafter  as  plaintiff)  while  in  the  employ  of  the  plaintiff  in  er- 
ror (referred  to  hereinafter  as  defendant)  as  a  fireman  on  one  of 
its  engines,  operated  on  its  line  of  railroad  between  the  cities  of 
Hannibal  and  St.  Joseph,  Mo.  The  case  was  brought  originally 
in  the  state  court,,  and  removed  to  the  Circuit  Court  for  the 
Northern  Division  of  the  Eastern  District  of  Missouri.  The 
plaintiff  alleged  in  his  petition  that  for  a  long  time  prior  to  the 
27th  of  June,  1904,  he  had  been  a  skillful  and  competent  loco- 
motive engineer,  and  a  skillful  and  competent  locomotive  fireman. 
The  testimony  shows  that  he  was  engaged  in  this  company's 
service  as  a  locomotive  fireman  and  engineer  from  the  10th  day 

*  For  the  authorities  in  this  series  on  the  subject  of  the  general  prin- 
ciples involved  in  the  doctrine  of  assumption  of  risks  by  servants,  see 
foot-notes  appended  to  Southern  Ry.  Co.  v.  McGowan  (Ala.),  25  R. 
R.  R.  353,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  353;  foot-notes  appended  to 
Denver,  etc.,  R.  Co.  v.  Warring  (Colo.),  24  R.  R.  R.  531,  47  Am.  & 
Eng.  R.  Cas.,  N.  S.,  531. 
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of  September,  1899,  to  the  27th  of  June,  1904.  He  further  al- 
leges in  his  petition  that  on  the  27th  of  June,  1904,  he  was  in  the 
employ  of  the  defendant  on  its  line  of  railroad  as  a  locomotive 
fireman,  and  on  said  day  was  engaged  in  the  performance  of  his 
duties  on  one  of  the  company's  locomotive  engines,  numbered 
525,  used. and  operated  on  its  line  of  railroad  in  Lynn  county, 
Mo.,  between  the  cities  of  Hannibal  and  St.  Joseph;  that  whUe 
so  engaged,  the  water  gauge,  or  glass,  located  in  the  cab  of  the 
engine,  exploded,  a  piece  of  glass  striking  him  in  the  eye  and 
permanently  injuring  it.  He  charges  in  his  petition  that  his  in- 
juries were  due  to  the  negligence  of  the  railroad  company  in 
failing  to  cause  the  water  gauge  to  be  inclosed  iu  a  screen  to 
prevent  particles  of  glass  from  being  thrown  and  scattered  with 
great  force  and  violence  about  the  cab,  in  case  it  exploded. 

This  water  glass  was  located  in  the  cab  of  the  engine  in  plain 
view  of  both  the  engineer  and  fireman,  and  it  was  placed  there 
for  the  purpose  of  enabling  the  engineer  and  fireman  at  all  times 
to  determine  the  amount  of  water  in  the  boiler.  The  testimony 
shows  that  it  was  not  unusual  for  the  water  glass  used  on  loco- 
motive engines  to  break,  and  that  the  engineer  always  carried 
extra  glasses  to  supply  the  place  of  one  that  might  become  broken 
on  the  trip.  The  plaintiff  testified  that  it  was  not  unusual  for 
the  engineer,  when  a  glass  had  become  somewhat  worn  by  the 
action  of  the  water,  although  not  broken,  to  knock  it  out  and  re- 
place it  with  a  new*  one.  He  also  testified,  when  asked  if  he  ap- 
prehended any  danger  from  the  breaking  of  this  glass,  that  he 
never  thought  of  it*  and  said  he  never  saw  a  man  hurt,  and  that 
he  had  never  been  hurt  himself  prior  to  the  injury  complained  of. 
The  only  negligence  charged  in  the  petition  is  that  the  defendant 
failed  to  inclose  the  water  gauge  on  this  engine  with  a  screen 
to  prevent  particles  of  glass  from  flying  about  the  cab  in  case  the 
glass  exploded.  The  evidence  shows  that  the .  plaintiff  in  the 
court  below  was  well  acquainted  with  the  water  gauge  on  this 
engine,  and  knew  its  condition,  and  its  liability,  in  common  with 
all  other  water  gauges,  to  explode,  and  that  he  also  knew  from 
his  long  service  with  the  company  that  none  of  its  engines  were 
furnished  with  a  protecting  screien  about  the  water  glass,  and  was 
entirely  familiar  with  the  manner  of  construction  and  use  of  the 
same.  It  further  appears  from  his  testimony  that  he  Tr»ade  no 
complaint  of  the  unsafe  character  of  the  water  glasses  used  in 
the  different  engines  upon  which  he  worked,  and  that  he  did  not 
apprehend  any  danger  from  that  source,  although  he  knew  that 
they  did  at  times  explode. 

The  general  rule  is  that  where  one  enters  the  employ  of  an- 
other he  "assumes  the  usual  risks  of  the  service,  and  those  which 
are  apparent  to  ordinary  observation,  and,  when  he  accepts  or 
continues  in  the  service  with  knowledge  of  the  character  of 
structures  from  which  injury  may  be  apprehended,  he  also  as- 
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suraes  the  hazards  incident  to  the  situation/'    Texas  Pacific  Rail- 
way V.  Archibald,  170  U.  S.  665-673,  18  Sup.  Ct.  777,  780,  42 
L  Ed.  1188.     It  is  equally  well  settled  that  the  master  is  bound 
to  use  ordinary  care  in  the  matter  of  furnishing  and  maintaining 
reasonably  safe  machinery.    Wfi  consider  that  view  to  be  correct, 
also,  which  holds  that  this  duty  of  the  master  is  so  far  personal 
and  inalienable  that  responsibility  for  damages  caused  by  the 
negligent  discharge^ of  it  exists.     And  just  here  it  is  that  the 
plaintiff  insists  that  this  rule  gives  him  a  cause  of  action,  since 
his  employer  failed  to  use  care  in  providing  him  with  a  suitable 
and  safe  engine,  in  this :    that  the  water  glass  in  the  engine  fur- 
nished him  was  without  a  proper  appliance,  namely,  a  screen 
over  the  water  glass  in  the  cab  of  the  engine,  and  that  it  was  this 
omission  that  caused  the  injury  for  which  a  recovery  is  sought. 
It  was  admitted  in  the  pleadings  and  shown  by  the  evidence  at 
the  trial  that  there  was  no  screen  over  the  water  glass  on  the 
engine  upon  which  the  plaintiff  was  working  and  that  this  was 
true  of  all  other  engines  used  by  the  defendant  company.     It 
may  be  conceded  too,  we  think,  that  it  is  sufficiently  averred  in 
the  petition  and  established  by  the  evidence  that  this  was  the 
proximate  cause  of  the  injury  here  complained  of;  but,  if  it  be 
conceded  that  the  want  of  a  screen  covering  the  water  glass  was 
the  direct  cause  of  the  injury,  the  immediate  question  is :     Do 
the  pleadings  and  evidence,  notwithstanding,  set  out  and  estab- 
lish a  cause  of  action?    It  will  be  observed  that,  in  the  view  we 
are  now  considering  the  case,  the  complaint  is  that  there  was  no 
saeen  covering  the  water  glass  located  in  the  cab.    The  plaintiff 
in  the  court  below  was  an  engineer  and  fireman  of  large  expe- 
rience, and  the  defect  of  the  engine  in  this  respect  was  known  to 
him,  or  was  so  plainly  observable  that  he  must  be  presumed  to 
have  had  knowledge  of  it.     The  evidence  shows  that  it  was  his 
duty,  as  well  as  the  duty  of  the  engineer,  to  watch  the  condition 
of  the  water  in  the  boiler.     This  duty  was  peculiarly  within  his 
department,  and,  if  he  voluntarily  continued  to  use  the  engine 
without  the  water  glass  being  screened,  we  think  he  must  be  held 
to  have  assumed  the  risk  of  so  doing,  and  cannot  visit  it  upon 
the  employer.     To  this  general  rule  as  above  stated  there  are, 
of  course,  exceptions,  as,  for  instance,  where  the  servant  injured 
has  complained  of  the  dangerous  state  of  the  machinery  and  the 
master  has  promised  to  remedy  the  defect,  or  in  cases,  perhaps, 
where  the  servant  injured  did  not  know  or  have  reason  to  ap- 
prehend the  danger  to  which  the  defect  ©f  the  machinery  exposed 
him.     But  neither  the  allegations  of  the  petition  nor  the  proof 
bring  this  case  within  the  principle  of  the  exceptions;  on  the 
other  hand,  as  we  view  it,  the  case  falls  within  the  general  doc- 
trine that  a  servant  cannot  continue  to  use  a  machine  he  knows 
to  be  dangerous  at  the  risk  of  his  employer. 

T\ie  defense  of  an  assumed  risk  was  set  up  in  the  answer  of 
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the  defendant,  and  was  submitted  to  the  court  in  the  request 
made  by  it  at  the  trial  to  instruct  the  jury  to  return  a  verdict 
in  favor  of  the  defendant.    In  his  reply  the  plaintiff  alleged  that 
prior  to  the  time  of  his  injury  (the  testimony  shows  about  three 
months)  he  was  advised  by  the  foreman  that  the  water  jlasses 
being  put  into  use  and  then  in  use  on  the  company's  engines  were 
made  by  a  new  process  and  were  nonbreakable,  and  would  not 
burst  or  explode.     Tliis  allegation  in  the  reply  was  attacked  by 
motion  to  strike  it  out  on  the  ground  that  it  was  a  departure  from 
the  petition  and  an  attempt  to  set  up  a  new  ground  of  negligence. 
This  motion  was  overruled  by  the  court.     Whatever  view  may 
have  been  taken  of  this  allegation  of  the  reply  in  the  court  be- 
low, it  is  admitted  here  that  it  could  have  no  such  effect,  for,  as 
the  plaintiff  well  states  in  his  brief,  no  lawyer  would  seriously 
contend  that  a  plaintiff  may  set  up  by  way  of  reply  a  new  cause 
of  action  not  pleaded  in  his  petition.    He  does  attiempt,  however 
(although    admitting   that   he   Knew   the   water   glass   was   un- 
screened), to  give  as  a  reason  or  excuse  why  he  did  not  have 
knowledge  that  the  water  glass  was  likely  to  burst  or  explode,  and 
did  not  voluntarily  assume  the  risk  of  the  glass  breaking  and  in- 
juring him,  this  allegation  in  his  reply  and  the  proof  offered  in 
support  of  it.    But  the  law  does  not  admit  of  this  excuse.    The 
servant  must  not  go  blindly  to  work  where  there  is  danger.    He 
must  open  his  eyes,  and  take  notice  of  his  surroundings.     He 
must  see  those  things  that  are  open  to  observation,  and,  if  he 
fails  in  this  respect,  the  risk  is  his  own. 

The  record  shows  that  the  company  had  secured,  for  the  pur- 
pose of  testing,  24  water  glasses  of  a  different  make  from  those 
in  common  use  on  the  road ;  that  of  this  number  they  used  16  or 
17:  that  these  new  water  glasses  each  bore  a  tag  marked  :  "Spe- 
cial Glass.  This  water  glass  is  a  special  make  and  being  tested. 
When  it  breaks,  report  to  master  mechanic  full  particulars." 
But  the  evidence  is  uncontradicted  in  this  case  that  the  water 
glass  in  use  upon  this  particular  engine  on  the  day  plaintiff 
below  was  injured  was  one  of  the  old  style  with  which  he  was 
entirely  familiar,  from  which  he  apprehended  no  danger  and  that 
he  paid  no  attention  to  it. 

The  defective  condition  of  the  engine  upon  which  the  plaintiff 
was  employed  (if  the  failure  to  enclose  the  water  glass  with  a 
screen  can  be  said  to  be  a  defect)  was  so  obvious  and  the  knowledge 
of  the  plaintiff,  with  respect  to  its  defective  condition,  so  neces- 
sarily complete,  that  only  one  inference  could  properly  be  drawn 
therefrom,  and  that  was,  that  he  assumed  the  risk  of  the  employ- 
ment, and  upon  the  evidence  this  was  a  question  for  the  court. 
The  request  to  direct  a  verdict  for  the  defendant  should  have 
been  granted. 

The  case  will  have  to  be  reversed,  with  directions  to  grant  a 
new  trial;  and  it  is  so  ordered. 
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(Supreme    Court    of   South    Carolina,    March    20,    1908.) 

[60  S.   E.  Rep.   939.] 

Master  and  Servant — Injuries  to  Servant — Agreements  Limiting 
Liability.* — ^The  act  providing  that  if  any  corporation  operates  a  re- 
lief department  for  its  employees,  the  members  of  which  are  required 
to  pay  dues  to  be  entitled  to  the  benefits  thereof  upon  death  or  in- 
jury, the  acceptance  of  benefits  by  a  member  shall  not  bar  his  right 
to  damages  for  injury  by  negligence  of  the  employer,  and  that  any 
agreement  to  the  contrary  or  any  release  given  in  consideration  of  the 
payment  of  any  sum,  shall  be  void,  was  intended  to  prevent  employers 
from  inaugurating  schemes,  the  aim  and  effect  of  which  are  to  enable 
the  employer  to  force  employees  to  surrender  their  claims  for  dam- 
ages for  injuries  from  the  negligence  of  the  employer,  and  is  in  fur- 
therance of  public  policy. 

Same. — The  statute  relating  to  the  operation  of  relief  departments 
by  employers,  which  provides  that  the  acceptance  of  benefits  under 
the  fund  provided  for  shall  not  operate  to  estop  or  bar  the  right  of 
the  employee  to  damages  for  injuries  from  the  negligence  of  the  em- 
ployer, does  not  invalidate  a  release  given  in  satisfaction  of  a  claim 
arising  out  of  negligence,  so  as  to  enable  the  employee  to  afterwards 
recover  his  beneficial  interest  in  the  fund. 

Same— ReUef  Funds— Persons  Entitled— "DisabiUty"  —  "Disabled." 
—A  regulation  of  an  employer's  relief  department  that  "whenever 
used  in  this  regulation  the  word  'disability*  shall  be  held  to  mean 
physical  inability  to  work  by  reason  of  sickness  or  accidental  injury, 
and  the  word  'disabled'  shall  apply  to  members  thus  physically  un- 
able to  work,"  refers  to  physical  inability  to  work,  whether  by  sick- 
ness or  accidental  injury,  and  in  case  of  injury  the  right  to  relief  is 
not  limited  to  persons  who  can  do  no  work  of  any  kind. 

Appeal  from  Common  Pleas  Circuit  Court  of  Charleston 
County;  R.  O.  Purdy,  Judge. 

'For  the  authorities  in  this  series  on  the  subject  of  the  constitu- 
tionality of  employers*  liability  acts,  see  second  foot-note  appended 
to  Kane  v.  Erie  R.  Co.  (C.  C.  A),  20  R.  R.  R.  233,  43  Am.  &  Eng.  R. 
Cas.,  N.  S.,  233,  where  all  those  preceding  it  are  collected;  Bradford 
Construction  Co.  v.  Heflin  (Miss.),  24  R.  R.  R.  483,  47  Am.  &  Eng. 
R.  Cas.,  N.  S.,  483;  Pittsburgh,  etc.,  Ry.  Co.  v.  Lightheiser  (Ind.),  22 
R.  R.  R.  130,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  130;  McGuire  v,  Chicago, 
etc.,  R.  Co.  (Iowa),  21  R.  R.  R.  390,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 
390. 

For  the  authorities  in  this  series  on  the  subject  of  the  effect  of  the 
acceptance  by  an  injured  employee  of  relief  department  benefits  on 
the  right  to  recover  against  his  master  for  his  injuries,  see  foot- 
notes appended  to  Chicago,  etc.,  R.  Co.  v.  Olson  (Neb.),  10  R.  R.  R. 
209,  33  Am.  &  Eng.  R.  Cas.  209,  where  all  those  preceding  it  are 
collected;  foot-notes  appended  to  Chicago,  etc.,  R.  Co.  v.  Healy 
<Xeb.),  23  R.  R.  R.  140,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  140. 
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Action  by  J.  R.  Sturgiss  against  the  Atlanjtic  Coast  Line  Rail- 
road Company.  Frpm  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

This  is  an  appeal  from  a  judgment  declaring  the  act  herein- 
after mentioned  unconstitutional.  The  record  contains  the  fol- 
lowing statement  of  facts:  "The  plaintiff,  J.  R.  Sturgiss,  was 
injured  in  November,  1904,  while  in  the  employment  of  the  de- 
fendant company  as  a  carpenter,  and  he  brought  an  action  for 
the  injuries  sustained,  alleging  that  the  same  was  caused  by  and 
through  the  negligence  of  the  detendant  company ;  that  as  a  re- 
sult of  said  action  the  plaintiff  succeeded  in  recovering  from  the 
defendant  the  sum  of  $2,700  for  the  alleged  injuries  sustained, 
and  the  same  was  paid  to  the  plaintiff  by  the  defendant,  and  a 
full  and  complete  release  and  discharge  was  taken  for  all  claim 
and  demand  against  the  said  defendant  for  said  injuries.  The 
plaintiff  at  the  time  he  received  said  injuries  was  a  member 
of  what  is  known  as  the  hospital  and  relief  fund  of  the  defend- 
ant company,  all  of  which  will  more  fully  and  at  large  appear  by 
the  hospital  relief  fund  contract,  which  is  appended  to  this  agree- 
ment, and  made  a  part  thereof.  The  said  contract  provides  in 
case  of  injury  that  the  plaintiff  was  to  receive  one  dollar  a  day 
for  52  consecutive  weeks,  and  thereafter  one-half  of  this  amount 
so  long  as  his  disability  continues.  The  plaintiff  is  unable  to 
pursue  the  business  in  which  he  was  engaged  when  he  was  in- 
jured, but  is  not  disabled  from  doing  work  of  a  lighter  character. 
It  is  hereby  stipulated  that  two  questions  shall  be  submitted  to 
the  court  for  determination :  ( 1 )  Whether  the  act  of  the  Gen- 
eral Assembly  of  this  state  allowing  a  party,  a  member  of  the 
hospital  and  relief  fund,  to  recover  benefits  from  the  said  hospital 
and  relief  fund  notwithstanding  his  compensation  for  damages, 
is  constitutional  and  vali^.  (2)  Whether  the  disability  men- 
tioned in  the  contract  known  as  the  hospital  and  relief  fund  has 
reference  to  the  work  at  which  the  plaintiff  was  engaged  in  at 
the  time  he  was  injured,  or  does  it  apply  to  any  class  of  labor  he 
is   now   able  to   perform." 

The  act  which  was  held  to  be  unconstitutional  is  as  follows: 
"Section  1.  Be  it  enacted  by  the  General  Assembly  of  the  state 
of  South  Carolina,  that  when  any  corporation,  firm  or  individual 
runs  or  operates,  what  is  usually  called  a  relief  department  for 
its  employees,  the  members  of  which  are  required  or  permitted  to 
pay  dues,  fees,  money  or  other  compensation,  by  whatever  name 
called,  to  be  entitled  to  the  benefit  thereof,  upon  the  death  or  in- 
jury of  the  employee,  a  member  of  such  relief  department, 
such  corporation,  firm  or  individual,  so  running  or  operating  the 
same,  be,  and  is  hereby,  required  to  pay  to  the  person  entitled  to 
the  same,  the  amount  it  was  agreed  the  employee,  his  heirs  or  other 
beneficiary  under  such  contract  should  receive  from  such  relief 
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department,  the  acceptance  of  which  amount,  shall  not  operate 
to  estop,  or  in  any  way  bar  the  right  of  such  employee  or  his 
personsd  representative,  from  recovering  damages  of  such  corpo- 
ration, firm  or  individual,  their  servants  or  agents,  as  are  now 
provided  by  law ;  and  any  contract  or  agreement  to  the  contrary, 
or  any  receipt  or  release  given  in  consideration  of  the  payment 
of  such  sum,  is  and  shall  be  null  and  void. 

"Section  2.  That  all  acts  inconsistent  with  this  act  are  hereby 
repealed." 

Act  March  7,  1905,  24  St.  at  Large,  p.  962. 

The  application  for  membership  in  the  hospital  and  relief  fund 
must  set  forth  the  following  agreement  on  the  part  of  the  appli- 
cant-: **I  agree  that  the  said  company,  by  its  proper  agents,  and 
in  the  manner  provided  in  said  regulations,  shall  apply,  as  a  con- 
tribution from  any  wages  earned  by  me  under  said  employment, 
the  sum  of per  month,  for  the  purpose  of  securing  the  bene- 
fits provided  in  the  regulations  for  a  member  of  the  relief  fund  of 
the  class,  with  additional  death  benefit  of  the  first  class.  *  *  * 
I  also  agree  that  in  consideration  of  the  amounts  paid  and  to 
be  paid  by  said  company  for  the  maintenance  of  said  relief  de- 
partment, and  of  the  guaranty  of  said  company  of  the  payment 
of  said  benefits,  the  acceptance  by  me  of  benefits  for  injury  shall 
operate  as  a  release  and  satisfaction  of  all  claims  against  said 
company,  and  all  other  companies  associated  therewith  in  the 
administration  of  their  relief  departments,  for  damages  arising 
from  or  growing  out  of  said  injury;  and,  further,  in  the  event 
of  my  death,  no  part  of  said  benefit  or  unpaid  disability  benefit 
shall  be  due  or  payable,  unless  and  until  good  arid  sufficient  re- 
leases shall  be  delivered  to  the  superintendent  of  said  relief  de- 
partment of  all  claims  against  said  relief  department  as  well  as 
against  said  company,  and  all  the  companies  associated  therewith 
as  aforesaid,  arising  from  or  growing  out  of  my  death,  said  re- 
leases having  been  duly  executed  by  all  who  might  legally  assert 
such  claims;  and,  further,  if  any  suit  shall  be  brought  against 
said  company,  or  any  other  company  asscxriated  therewith  as 
aforesaid,  for  damages  arising  from  or  growing  out- of  injury 
or  death*  occurring  to  me,  the  benefits  otherwise  payable,  and  all 
obligations  of  said  relief  department  and  of  said  company  created 
by  my  membership  in  said  r-elief  fund,  shall  thereupon  be  for- 
feited without  any  declaration  or  other  act  by  said  relief  depart- 
ment or  said  company." 

Legare  &  Holman,  for  appellant. 

Willcox  &  Willcox  and  Henry  E.  Davis,  for  respondent. 

G.\RY,  A.  J.  (after  stating  the  facts  as  above).  We  will  con- 
sider first  whether  the  act  is  constitutional.  The  statute  was  in- 
tended to  remedy  an  evil  that  not  only  exists  in  this  state,  but  is  so 
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extensive  throughout  the  land  as  to  necessitate  action  on  the  part 
of  the  federal  government  in  the  passage  of  an  act  entitled  "An 
act  relating  to  liability  of  common  carriers/'  etc.,  approved  11th 
June,  1906,  the  third  section  of  which  is  as  follows:  **That 
tio  contract  of  employment,  insurance,  relief,  benefit,  or  in- 
demnity for  injury  or  death  entered  into  by  or  on 
behalf  of  any  employee,  nor  the  acceptance  of  any  such 
insurance,  relief,  benefit,  or  indemnity  by  the  person 
entitled  thereto,  shall  constitute  any  bar  or  defence  to  any  action 
brought  to  recover  damages  for  personal  injuries  to  or  death  of 
such  employee :  Provided,  however,  that,  upon  the  trial  of  such 
action  against  any  common  carrier,  the  defendant  may  set  off 
therein  any  sum  it  has  contributed  toward  any  such  insurance, 
relief,  be.nefit,  or  indemnity  that  may  have  been  paid  to  the  in- 
jured employee,  or  in  case  of  his  death,  to  his  personal  represent- 
ative.'* Act  June  11,  1906,  c.  3073,  34  Stat.  233  [U.  S.  Conip. 
St.  Supp.  1907,  p.  892].  Although  the  statute  last  mentioned 
has  been  declared  unconstitutional,  the  third  section  thereof  was 
not  before  the  court  for  construction.  The  statute  under  con- 
sideration was  enacted  for  the  purpose  of  preventing  railroad 
corporations  (and  other  parties  therein  mentioned)  from  inaugu- 
rating schemes,  the  ultimate  aim  and  practical  eflfect  of  which 
are  to  enable  the  railroad  company  to  bring  such  influence  to 
bear  upon  its  employees  as  will  force  them  to  surrender  their 
claims  for  damages  when  they  have  sustained  injury  throus^h  the 
negligence  of  the  company,  against  which  it  is  not  allowed  by  the 
law  to  contract.  When  the  regulations  of  the  hospital  and  relief 
fund  are  analyzed,  it  will  be  seen  that  they  contemplate  the  result 
just  mentioned.  Not  only  do  they  provide  that  the  employee 
who  has  paid  his  assessments  and  thereby  contributed  to  the  crea- 
tion and  a  maintenance  of  said  fund  shall  be  barred  from  re- 
covering damages  for  negligence  if  he  accepts  the  benefit  there- 
imder,  but  they  likewise  provide  that  his  representatives  shall 
not  be  allowed  to  bring  an  action  for  damages  caused  by  the 
negligence  of  the  corporation,  if  they  accept  the  benefit  of  said 
fund.  Membership  in  the  hospital,  and  relief  fund  creates  the 
relation  of  trustee  and  cestui  que  trust  between  the  company  and 
the  employee,  and,  although  the  employee  is  assessed  to  maintain 
the  fund,  he  is  not  allowed  to  receive  a  dollar  of  the  money  col- 
lected for  that  purpose,  imless  he  surrenders  his  claim  for  dam- 
ages when  he  has  been  injured  through  the  negligence  of  the 
corporation.  The  fiduciary  relation  established  between  the  com- 
pany and  the  employee  places  him  practically  at  the  mercy  of  the 
corporation,  for  it  is  a  well  known  fact  that  the  employees  are 
not  persons  generally  of  large  means,  and  frequently  are  de- 
pendent entirely  upon  their  salary  or  wages  for  a  support.  What 
is  the  condition  of  the  employee  when  he  is  injured  through  the 
negligence  of  the  company?    He  realizes  the  fact  that  he  has  a 
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beneficial  interest  in  a  trust  fund,  and,  being  in  need  of  the 
money,  he  is  anxious  to  get  it  He  is  informed,  however,  that 
he  must  surrender  all  other  claims  against  the  corporation.  At 
this  time  he,  perhaps,  is  suffering  great  mental  and  physical  pain, 
his  mind  is  not  so  clear  as  when  in  health,  and  the  opportune 
time  contemplated  by  the  corporation  has  arrived  when  he  can 
be  easily  persuaded  to  relinquish  his  claim  for  damages  arising 
out  of  negligence.  Public  policy  demands  that  the  corporation 
shall  not  have  the  opportunity  of  taking  advantage  of  its  em- 
ployees through  the  fiduciary  relations  established  between  them 
with  that  end  in  view.  We  only  desire  to  say  in  conclusion,  that 
if  the  hospital  and  relief  fund  is  successfully  operated,  the  prac- 
tical result  will  be  that  the  railroad  company  will  be  enabled  to 
liquidate  claims  for  damages  arising  out  of  its  negligence  w4th 
sums  of  money  contributed,  in  the  main,  by  its  employees — an 
indirect  way  of  contracting  against  its  negligence.  We  do  not 
think,  however,  that  the  question  as  to  the  constitutionality  of 
the  statute  is  controlling  in  this  case ;  but  as  it  fairly  arises  upon 
the  record,  was  also  msrde  the  paramount  issue  in  the  circuit 
court,  and  is  of  vital  importance,  we  have  followed  the  practice  in 
other  cases,  and  have  considered  it.  It  is  true  the  statute 
provides  that  the  acceptance  of  benefits  under  the  hospital  fund 
shall  not  operate  to  estop  or  in  any  manner  bar  the  right  of  the 
employee  from  recovering  damages  for  injury  caused  by  the  negli- 
gence of  the  corporation ;  but  it  does  not  provide  that  a  receipt 
or  release  given  in  satisfaction  of  a  claim  arising  out  of  negli- 
gence shall  be  null  and  void,  and  that  even  after  full  compensa- 
tion for  negligent  injury  the  employee  shall  still  have  the  right 
to  recover  his  beneficial  interest  in  the  hospital  fund,  although 
he  had  previously  relinquished  it.  The  statute  is  therefore  in- 
applicable to  this  case. 

We  proceed  to  consider  the  question  whether  the  disability 
mentioned  in  the  contract  has  reference  to  the  work  at  which  the 
plaintiff  was  engaged  when  he  was  injured.  The  conclusion  just 
announced,  however,  renders  the  question  speculative.  In  rule 
45  of  the  "regulations  of  the  relief  department''  is  the  following 
provision:  "Whenever  used  in  these  regulations  the  word  *dis- 
abilit)''  shall  be  held  to  rriean  physical  inability  to  work,  by  rea- 
son of  sickness,  or  accidental  injury,  and  the  word  'disabled' 
shall  apply  to  members  thus  physically  unable  to  work."  This 
prbvision  has  reference  to  physicial  inability  to  work  wliether 
caused  by  sickness  or  accidental  injury.  There  is  scarcely  a  con- 
ceivable case  where  a  person  sustaining  accidental  injury  is  not 
able  to  do  some  kind  of  work,  even  when  deprived  of  both  arms 
or  both  legs.  If  the  construction  of  the  said  provision  by  his 
honor,  the  presiding  judge,  is  correct,  then  a  person  accidentally 
losing  both  arms  or  both  legs  would  not  be  entitled  to  the  benefit 
of  the  fund  the  moment  he  was  able  to  do  any  kind  of  work.    He 
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would  not  even  be  entitled  to  any  part  of  the  fund  whatever,  if 
he  could  do  work  of  any  kind.  We  cannot  accept  a  construction 
that  would  bring  about  such  injustice. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 

JoNKS,  J.  With  respect  to  the  second  question  presented,  I 
agree  with  Justice  Gary  that  the  circuit  court  was  incorrect  in 
construing  the  terms  "physical,  inability  to  work"  to  mean  "phy- 
sical inability  to  perform  any  labor."  '  The  language  must  not 
be  construed  as  if  isolated  from  the  context,  but  must  be  con- 
strued in  the  light  of  the  circumstances  and  the  regulations  of 
the  relief  department.  Under  regulation  45  the  decision  as  to 
when  members  are  disabled  and  when  they  are  able  to  work 
rests  with  the  medical  officers  of  the  department,  and  under  regu- 
lation 54,  if  a  member  reported  by  the  medical  examiner  as  able 
to  work  is  not  able  to  work  on  the  day  set,  he  must  so  report 
to  the  medical  examiner,  otherwise  he  shall  not  be  cotisidered 
disabled  on  or  after  the  day  set  for  his  return  to  work.  Under 
regulation  57  the  time  of  disability  from  sickness  or  injury  be- 
gins on  the  day  after  the  last  wage  day,  and,  under  regulation  45. 
ends  when  the  medical  officers  decide  that  the  member  is  able  to 
work.  The  relief  department  contract  grows  out  of  the  fact  that 
the  employed  member  is  under  a  contract  of  service  with  the  em- 
ploying member  of  the  relief  department,  and  the  dues  and  bene- 
fits are  apportioned  according  to  classes  based  upon  the  wages  of 
employed  rnembers.  Hence  the  words  "physical  inability  to 
work"  must  mean  physical  inability  to  resume  work  within  the 
scope  of  the  original  service  or  Employment. 

With  respect  to  the  question  as  to  the  constitutionality  of  act 
March  7,  1905  (24  St.  at  Large,  p.  962),  I  agree  with  the  circuit 
court,  and  nothing  can  be  added  to  the  able  and  elaborate  argu- 
ment of  that  court  showing  that  the  statute  is  unconstitutional, 
if  construed  as  an  attempt  to  annul  the  contract  involved  in  this 
case.  It  must  be  remembered  that  the  plaintiff,  as  permitted  by 
the  relief  department  contract,  has  recovered  of  defendant  in  a 
suit  at  law  $2,700  as  full  compensation  for  all  injury  sustained  by 
the  negligence  of  the  defendant,  and  has  executed  a  full  release 
and  discharge  for  all  claim  against  defendant  for  such  injury. 
Hence  discussion  of  the  statute  in  so  far  as  it  may  be  supposed 
to  forbid  a  contract  which  would  exonerate  defendant  for  negli- 
gence is  not  strictly  applicable 

The  concrete  question  is  whether  plaintiff,  after  receiving  full 
compensation  for  injury  resulting  from  the  defendant's  negli- 
gence, can  sue  defendant  as  guarantor  of  the  relief  department 
contract  and  recover  the  benefits  provided  in  such  contract  for 
such  injury,  notwithstanding  his  release  of  the  department  from 
all  claim  for  such  injury,  and  his  express  stipulation  that,  "if 
any  suit  shall  be  brought  against  said  company    *    *    *    for  dam- 
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ages  arising  from  or  growing  out  of  injury    *    *    *    occurring 
to  me,  the  benefits  otherwise  payable  and  all  obligations  of  said 
relief  department  and  of  said  company  created  by  my  member- 
ship in  said  relief  fund  shall  thereupon  be  forfeited,"  etc.    The 
statute  does  not  declare  that  a  relief  department  such  as  is  shown 
in  this  case  is  obnoxious  to  the  public  health,  morals,  safety,  or 
welfare.    Indeed  it  assumes  the  beneficial  character  of  such  an 
association  by  requiring  the  payment  of  the  "benefits"  to  those 
enabled  to  receive  them  under  the  contract.     Is  plaintiff  entitled 
to  recover  the  benefits  under  the  contract?     No;  he  has  ex- 
pressly stipulated  not  to  be  entitled  to  recover  them  upon  the 
happening  of  the  conditions  existing  in  this  case.    His  action  is 
|3pon  the  contract.     ShalJ  he  be  allowed  to  enforce  the  contract 
in  so  far  as  it  benefits  him  and  repudiate  it  in  so  far  as  it  bene- 
fits the  other  party?     Surely  it  would  be  very  unjust  to  allow 
this.    The  statute^  goes  on   to  provide  that  the  acceptance  of 
^nefits  shall  not  estop  from  recovering  damages  for  negligent 
injury  or  death,  and  declares  void  any  contract  to  the  contrary 
^ndany  receipt  or  release  given  in  consideration  of  the  payment 
of  such  benefits,  but  it  nowhere  declares  that  a  member  after 
full  compensation  for  the  negligent  injury  is  still  entitled  to  re- 
cover of  the  same  defendant  the  benefits  which  he  agreed  to  waive 
by  accepting  compensation  in  such  other  mode.     In  my  opinion 
the  statute  in  question  should  not  be  construed  to  attempt  to  an- 
nul such  stipulation  as  the  above,  but  if  it  should  be  so  construed, 
I  think  it  clearly  void,  because  it  has  no  real  or  substantial  rela- 
tion to   any    subject    of    police   regulation,    and    unreasonably 
abridges  the  right  of  contract. 
The  judgment  of  the  circuit  court  should  be  affirmed. 
Woods,  J.     I  concur  in  the  opinion  of  Mr.  Justice  Jones.     I 
think  this  case  falls  within  the  principle  of  the  case  of  Adair  v. 
United  States   (decided  by  the  Supreme  Court  of  the  United 
States  January  27,  1908)  208  U  S.  161,  28  Sup.  Ct.  277,  52  L. 
Ed.  — . 


454         Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S 


Barrow  v.  B.  R.  Lewis  Lumber  Co.  et  al. 

(Supreme  Court  of  Idaho,  April  30,  1908.) 
[95  Pac.  Rep.  682.] 

Appeal — ^Dismissal — Defective  Transcript. — ^Where  the  certificate  to 
a  transcript  is  defective,  and  a  motion  to  dismiss  the  appeal  is  made 
for  that  reason,  and  a  corrected  certificate  is  offered  at  the  hearing  of 
the  motion,  the  motion  will  be  denied. 

Master  and  Servant — Injury  to  Servant — Evidence — Nonsuit — Held, 
that  the  court  did  not  err  in  overruling  defendants*  motion  for  a 
nonsuit  at  the  close  of  plaintiff's  evidence. 

Trial — Nonsuit — Denial — ^Waiver  of  Motion. — When  a  motion  for  a 
nonsuit  is  made  at  the  close  of  plaintiff's  evidence,  and  is  denied,  and 
the  defendant  thereafter  submits  evidence  in  support  of  his  defense, 
he  waives  his  motion  for  a  nonsuit  unless  he  renews  it  at  the  close  of 
all  the  evidence. 

Master  and  Servant — Relationship — Evidence.* — Held,  under  the 
facts  of  this  case,  that  the  plaintiff  when  acting  as  brakeman  was  act- 
ing in  the  capacity  of  a  servant  for  the  railroad  company  as  well  as 
for  the  lumber  company. 

Same — Care  Required  of  Master.f — A  corporation  that  maintains  a 
railway  as  a  part  of  its  lumber  manufacturing  plant  is  bound  to  exer- 
cise ordinary  care  to  the  end  that  such  road  shall  be  so  constructed 
and  maintained  as  to  be  reasonably  safe  as  a  place  of  w^ork  for  its 
employees. 

Same — Assumption  of  Risk4 — Where  the  injured  servant  has  had 
no  experience,  or  virtually  none,  in  dealing  with  conditions  similar  to 
those  which  he  was  required  to  encounter  in  his  employment,  he  does 
not  assume  the  risk  connected  therewith,  which  risk  he  would  have 
been  conclusively  presumed  to  appreciate  and  assume  if  he  had  been 
engaged  for  a  sufficient  length  of  time  in  discharging  similar  duties 
under  similar  circumstances  to  understand  the  risk  and  appreciate  the 
defects  in  the  machinery  with  which  he  is  working. 


♦See  foot-note  appended  to  Floody.  if.  Great  Northern  Ry.  Co. 
(Minn.),  27  R.  R.  R.  162,  50  Am.  &  Eng,  R.  Cas.,  N.  S.,  162. 

tSee  foot-note  appended  to  Sawyer  v.  Roanoke  R.  L.  Co.  (N.  Car.). 
27  R.  R.  R.  205,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  205;  second  foot-note 
appended  to  Healy  Lumber  Co.  v.  Morris  (Wash.),  12  R.  R.  R.  171, 
35  Am.  &  Eng.  R.  Cas.,  N.  S.,  171. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  general 
principle  involved  in  the  doctrine  of  assumption  of  risks  by  employees, 
see  second  foot-note  appended  to  Cryder  v.  Chicago,  etc.,  Ry.  Co. 
(C.  C.  A.),  27  R.  R.  R.  448.  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  448;  foot- 
note appended  to  Williams  v.  Choctaw,  etc..  R.  Co.  (C.  C.  A.),  26  R- 
R.  R.  479;  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  479;  foot-note  appended  to 
Barschow  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  26  R.  R.  R.  430, 
49  Am.  &  Eng.  R.  Cas..  N.  S.,  430;  second  foot-note  appended  to 
Denver,  etc.,  R.  Co.  v.  Warring  (Colo.),  24  R.  R.  R.  531,  47  Am.  & 
Eng.  R.  Cas.,  N.  S.,  531. 
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Trial— Instructions — Construction. — Instructions  must  be  consid- 
ered together  and  as  a  whole,  to  the  end  that  they  may  be  properly 
understood,  and  when  so  construed,  if  they  fairly  and  fully  state  the 
law  applicable  to  the  evidence,  the  giving  of  them  is  not  error,  al- 
though detached  sentences  or  separate  charges  considered  alone 
might  be  erroneous  or  misleading. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kootenai  County;  William  W. 
Woods,  Judge. 

Action  by  Peter  Barrow  against  the  B.  R.  Lewis  Lumber  Com- 
pany and  others.  Judgment  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Chas  L,  Heitman  and  Frank  T.  Post,  for  appellants. 
R.  E.  McFarland,  for  respondent. 

Suti^ivAN,  J.  This  action  was  brought  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  by  reason  of  the  negli- 
gent and  careless  operation  of  a  logging  train  on  the  Idaho  & 
Northwestern  Railway  Company  line  of  road.  A  motion  was 
made  to  strike  the  transcript  from  the  files  and  dismiss  the  ap- 
peal, for  the  reason  that  the  transcript  was  not  certified  as  re- 
quired by  law.  At  the  hearing  a  corrected  certificate  was  offered^ 
and  the  motion  was  denied.  Where  the  certificate  to  a  transcript 
is  defective,  and  a  motion  to  dismiss  the  appeal  is  made  for  that 
reason,  and  a  correct  certificate  is  presented  and  offered  at  the 
hearing  of  the  motion,  the  amended  certificate  will  be  admitted 
and  allowed,  and  the  motion  to  dismiss  denied. 

It  appears  from  the  record  that  the  B.  R.  Lewis  Lumber  Com- 
pany and  the  Idaho  &  Northwestern  Railway  Company,  who 
are  appellants  here,  are  corporations,  the  former  organ- 
ized and  existing  under  the  laws  of  the  state  of  W^ashington, 
and  doing  business  in  the  state  of  -Idaho,  and  the  latter 
organized  and  existing  under  the  laws  of  the  state  of  Idaho, 
and  doing  business  in  this  state.  We  shall  hereafter  refer  to  the 
first-named  corporation  as  the  lumber  company,  and  the  latter 
corporation  as  the  railroad  company.  It  appears  from  the  record 
that  the  capital  stock  of  the  railway  corporation  is  divided  into 
600  shares,  and  that  the  lumber  company  is  the  owner  of  595  of 
said  shares.  It  appears  also  that  the  respondent  was  employed 
by  the  lumber  company  to  drive  teams  and  to  cut  and  skid  logs, 
and  worked  at  that  labor  for  a  period  of  3  days,  when  the  com- 
pany directed  and  required  him  to  suspend  such  work,  and  to 
perform  services  as  a  brakeman  upon  the  logging  train  of  said 
railroad  company.  It  appears  that  the  grade  of  said  railroad 
was  about  5  per  cent.,  and  that  it  was  the  custom  of  said  com- 
pany to  load  the  cars  with  logs  and  then  bump  them  off,  and 
send  them  down  the  track  without  a  locomotive;  that  the  re- 
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spondent  had  assisted  in  taking  one  or  two  trains  of  logs  down  said 
grade  prior  to  the  time  of  the  acciSent;  that  the  train  to  which 
the  accident  occurred  consisted  of  10  loaded  cars ;  that  there  were 
4  brakemen  on  said  train,  including  the  respondent;  that  after 
said  train  was  loaded  with  logs  it  was  bumped  off  and  started 
down  the  grade,  and  at  a  curve  in  the  track  it,  for  some  reason 
jumped  the  track,  piled  up  and  broke  several  of  the  cars,  killed 
one  of  the  brakemen,  and  cut  the  respondent's  leg  off  and  other- 
wise injured  him. 

It  is  alleged,  among  other  things,  in  the  complaint  that  it 
was  the  duty  of  the  appellants  to  furnish  and  provide  the  re- 
spondent a  safe  place  to  work  in  and  at,  and  to  keep  and  maintain 
their  line  of  railroad  and  railway  track  in  proper,  suitable,  and 
safe  condition  for  said  logging  trains  and  cars  to  run  over  and 
upon,  and  to  equip  and  provide  their  isaid  logging  trains  and  cars 
with  proper,  suitable,  and  safe  brakes  and  other  operating  ap- 
pliances, and  to  run,  operate,  pull,  and  propel  said  logging  trains 
and  cars  with  proper,  suitable,  and  safe  railway  locomotives, 
and  to  start,  move,  and  control  said  logging  trains  and  cars, 
when  loaded  with  saw  logs  and  timbers,  with  and  by  means  of 
such  railway  locomotives;  but  that,  disregarding  their  said  duty 
in  the  premises,  and  in  this  respect,  they  knowingly,  carelessly, 
and  negligently  constructed  said  railroad  and  railway  track  in 
sucJi  manner  that  the  railroad  cross-ties  were  loosely  and  in- 
securely laid  and  placed  upon  the  ground  without  any  filling  or 
ballast  between  the  same  to  hold  the  same  in  place,  and  the 
rails  thereon  and  across  and  over  which  said  logging  trains  and 
cars  ran  and  were  operated  were  insecurely  fastened  to  said 
cross-ties  and  were  insufficiently  nailed  and  spiked  thereto;  and 
at  all  of  the  times  mentioned  they  knowingly,  carelessly,  and 
negligently  kept  and  maintained  said  railroad  and  railway  track 
in  said  unsafe  condition,  and  knowingly,  negligently,  and  care- 
lessly neglected  to  equip  and  provide  said  logging  trains  and  cars 
with  suitable  and  safe  brakes  and  operating  appliances,  and  lo- 
comotives with  which  to  start,  propel,  and  pull  the  same,  whereby 
and  by  reason  thereof  said  railroad  and  railway  track  and  said 
logging  trains  and  cars  were  rendered  and  remained  dangerous 
and  unsafe  to  work  in,  upon  and  about ;  that  there  is,  and  at  all 
of  said  times  was,  a  steep  grade  between  camp  No.  3  and  Mica 
Bay.  It  is  also  alleged  that  the  plaintiff  Ayas  inexperienced  as  a 
'  brakeman,  and  had  never  worked  upon  a  train  or  railway  cars 
in  the  capacity  of  brakeman  prior  to  the  time  that  he  commenced 
to  work  for  the  lumber  company,  that  all  of  which  was  well 
known  to  the  appellants ;  that  the  dangerous  and  unsafe  condi- 
tion of  said  railroad  and  railway  track  were  at  all  times  known 
to  the  appellants  and  unknown  to  the  respondent;  and  that  the 
handbrakes  on  said  logging  trains  and  cars  were  imperfect,  in- 
sufficient, and  defective,  and  were  inadequate  to  hold  or  manage 
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said  logging  trains  and  cars  in  the  absence  of  a  railway  locomo- 
tive, all  of  which  was  well  known  to  the  appellants  and  wholly 
unknown  to  the  respondent  and  could  not  have  been  discovered 
or  detected  by  him  prior  to  the  time  of  the  accident ;  that  on  the 
19th  of  April,  1906,  while  respondent  was  in  the  performance 
of  his  duties  as  a  brakeman,  the  appellants  knowingly,  carelessly, 
and  negligently  undertook  to  take  and  run  a  logging  train  down 
the  grade  on  said  railway  to  Mica  Bay  without  the  aid  of  a 
railway  locomotive,  and  carelessly  and  negligently  started  said 
logging  train  down  said  grade  by  bumping  the  engine  which  was 
used  for  loading  said  cars  against  the  rear  end  of  said  train,  and 
that  while  said  logging  train  was  going  down  said  grade  the  said 
rails  on  and  along  said  railroad  and  railway  track,  by  reason 
of  the  defective  and  imperfect  manner  and  condition  in  which 
they  were  fastened  to  said  cross-ties  and  maintained  as  afore- 
said, and  by  reason  of  the  careless  and  negligent  manner  and 
condition  in  which  said  cross-ties  were  laid  and  maintained  upon 
and  across  the  ground  without  any  filling  or  ballast  as  aforesaid, 
spread  and  separated,  and  tore  loose  from  said  rails, 
whereby,  and  by  reason  whereof,  the  said  logging  train  was 
thrown  off  said  railroad  and  railway  track  and  wrecked,  and  plain- 
tiff was  thereby  violently  and  with  great  force  thrown  from  said 
logging  train  upon  the  ground,  and  was  run  over  by  said  logging 
train,  and  his  right  leg  cut  off,  and  was  thereby  otherwise  greatly 
injured  in  his  back,  hip  and  ribs;  that  in  going  down  said  grade 
and  before  being  thrown  from  said  railroad  and  railway  track, 
the  said  logging  train  was  running  at  a  high  rate  of  speed  which 
could  not  be  checked  or  controlled  by  or  with  said  hand  brakes, 
although  said  hand  brakes  were  set  to  their  fullest  capacity  > 
but  were  insufficient  and  inadequate  to  check,  manage,  or  control 
said  logging  train;  that  said  accident  was  wholly  caused  by  the 
carelessness  and  negligence  of  defendants  in  maintaining  their 
said  raiboad  and  railway  track  in  an  unsafe  and  dangerous  con- 
dition, and  in  carelessly  and  negligently  failing  to  provide  and 
equip  their  said  logging  train  and  cars  with  suitable,  adequate, 
and  safe  brakes  and  railway  locomotives,  and  that  all  during  the 
performance  of  his  said  duties  as  brakeman,  and  at  the  time  of 
said  accident  and  injuries  complained  of,  plaintiff  was  exercising 
due  care  and  caution,  and  was  injured  as  aforesaid  without  any 
fault  or  negligence  on  his  part. 

The  respondent  prayed  for  $25,000  damages.  The  appellants 
each  separately,  answered,  denying  many  of  the  material  allega- 
tions of  the  complaint,  and  set  up  as  an  affirmative  defense  that 
the  respondent,  with  other  of  his  fellow  seryants,  contrary  to 
the  express  orders  and  directions  of  his  employer  and  over  and 
against  its  protest,  got  upon  a  loaded  log  train  detached  from  the 
locomotive  used  to  move  the  same,  and  for  the  purpose  of  carry- 
ing out  his  own  designs  and  purposes,  and  entirely  independent  of 
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his  employment,  and  acting  entirely  outside  thereof,  he  caused 
the  brakes  and  blockage  holding  said  train  to  be  released  and  re- 
moved, to  the  end  that  said  logging  train  would  move  down  the 
grade,  commencing  at  the  point  where  said  train  was  stationed; 
and  that  by  so  doing  he  caused  said  train  to  start  and  run  with 
great  velocity  down  said  grade,  and,  because  of  said  great  ve- 
locity, said  cars  left  the  track  on  a  curve  therein ;  that  said  plain- 
tiff climbed  upon  and  was  riding  upon  said  cars  when  they  left 
the  track  as  aforesaid,  and  either  sprang  from  or  was  thrown 
therefrom  at  or  about  the  time  said  cars  left  the  track  as  afore- 
said ;  that  at  the  time  of  getting  on  said  cars,  and  at  the  time  of 
starting  the  same,  and  thereafter  until  said  accident,  the  said 
plaintiff  should  have  known,  and  did  know,  that  to  start  said 
train,  or  to  ride  thereon  when  started  without  a  locomotive  at- 
tached, was  dangerous,  and  should  have  known,  and  did  know, 
at  all  times,  that  he  and  his  fellow  workmen  were  forbidden  to 
start  or  be  upon  said  train  without  an  engine  attached  thereto; 
that  any  and  all  injuries  sustained  by  the  plaintiff  at  the  time 
alleged  in  the  complaint  were  occasioned  solely  and  entirely  by 
the  negligence  and  carelessness  of  said  plaintiff  and  of  his  fel- 
low servants,  and  were  occasioned  while  acting  entirely  without 
his  duties  as  an  employee,  and  acting  independently  and  not  for 
his  employer  or  in  connection  with  the  work  or  enterprise  of 
said  employer;  that,  in  doing  the  things  hereinbefore  alleged  in 
this  affirmative  defense,  the  said  plaintiff  assumed  any  and  all 
risks  and  hazards  which  were,  or  might  be,  occasioned  by  his 
said  acts,  directly  or  indirectly,  and  that  part  of  the  agreement 
under  which  he  was  employed  was,  and  part  of  the  considera- 
tion of  his  employer  was,  that  he,  the  plaintiff*,  should  assume 
any  and  all  risks  and  hazards  incident  to  doing  any  of  the  things 
in  the  complaint,  or  in  this  affirmative  defense  hereinbefore  al- 
leged. 

Upon  the  issues  thus  made,  the  cause  was  tried  by  the  court 
with  a  jury,  and  a  verdict  was  returned,  and  judgment  entered 
in  favor  of  the  plaintiff  for  $6,000  damages  and  costs.  The  ap- 
peal is  from  the  judgment  and  the  order  denying  a  new  trial.  At 
the  close  of  the  plaintiff's  testimony,  each  of  the  appellants  inter- 
posed a  motion  for  a  nonsuit  based  on  the  grounds  that  there  was 
no  evidence  establishing  negligence  against  the  defendants;  that, 
if  any  negligence  was  shown,  it  was  not  the  proximate  cause  of 
the  accident  or  injury;  that  the  evidence  established  that  the 
plaintiff  himself  was  familiar  with  and  appreciated  all  the  risks 
and  hazards  incident  to  the  work  he  was  engaged  in  at  the  time 
and  prior  to  the  accident,  and  that  he  assumed  such  risk  and  haz- 
ard;  that  the  plaintiff  was  guilty  of  negligence  himself,  which 
caused  or  contributed  to  the  accident  and  injury;  that  the  evi- 
dence established,  if  there  was  any  person  or  party  guilty  of  n^- 
ligence  other  than  the  plaintiff,  such  person  was  a  fellow  servant 
of  the  plaintiff. 
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The  overruling  of  said  motions  is  assigned  as  the  first  error. 
We  have  made  a  careful  examination  of  the  evidence  introduced 
by  the  plaintiff  in  support  of  the  allegations  of  his  complaint, 
prior  to  the  time  said  motions  were  made.  We  are  fully  satisfied 
that  the  plaintiff  made  a  prima  facie  case  before  the  motion  for  a 
nonsuit  was  made,  and  that  the  court  did  not  err  in  overruling 
that  motion.  After  said  motions  were  denied,  appellants  pro- 
ceeded to  introduce  their  evidence.  It  was  held  by  this  court  in 
Shields  v.  Johnson,  12  Idaho,  329,  85  Pac.  972,  that  after  a  mo- 
tion for  a  nonsuit  had  been  denied,  and  the  defendant  submitted 
evidence  in  support  of  his  defense,  he  waived  his  motion  for  a 
nonsuit,  and  must  accept  the  verdict  of  the  jury,  unless  he  renews 
such  motion  at  the  close  of  all  the  evidence.  The  court  did  not 
err  in  denying  said  motions  for  a  nonsuit. 

It  is  next  contended  that,  irrespective  of  all  questions  of  law 
and  fact  to  be  considered  in  the  case  with  reference  to  the  lumber 
company,  no  case  has  been  made  against  the  railroad  company. 
This  suggestion  proceeds  upon  the  theory  that  the  railroad  com- 
pany was  not  operating  its  line  of  road,  or  that  respondent  was 
not  in  the  employ  of  the  railroad  company.  It,  however,  appears 
from  the  record  that  the  lumber  company  was  the  owner  of  595 
shares,  out  of  a  total  of  600  shares  of  the  capital  stock  of  said 
railway  company;  that  5  shares  thereof  were  held  by  parties  to 
qualify  them  as  directors,  and  we  think  it  sufficiently  appears 
from  the  record  that  both  corporations  are  liable  for  the  damages 
sustained  by  the  respondent.  It  is  true,  the  same  authority  that 
employed  the  plaintiff  to  drive  teams,  cut  and  skid  logs,  directed 
him  to  act  as  brakeman  on  the  logging  train,  and  he  did  so  act, 
apparently  with  the  full  knowledge  and  consent  of  the  railway 
company,  and  we  think  from  the  facts,  as  they  appear  from  the 
record,  that  the  railroad  company  owed  plaintiff  the  duty  a  mas- 
ter owes  his  servant,  as  the  plaintiff  was  acting  in  the  capacity  of 
a  servant  for  the  railroad  company. 

It  is  contended  by  coimsel  for  appellant  that  the  plaintiff  knew 
the  condition  of  the  roadbed,  as  he  had  walked  over  it  the  day  be- 
fore, and  he  had  ridden  over  it  on  a  logging  train  two  days  be- 
fore, and  on  the  jammer  or  loader  the  same  day ;  that  he  was  of 
mature  years,  experienced,  and  intelligent,  and  that  he  knew  as 
much  about  the  condition  of  the  road  as  the  railroad  company 
itself,  and  for  that  reason  they  were  on  an  equality;  and  that  if 
there  were  any  risks  because  of  the  failure  to  ballast  said  road  he 
assumed  them ;  and  that  it  appears  that  the  brakes  and  other  op- 
erating appliances  were  those  usually  used  on  logging  roads ;  that 
if  taking  said  train  of  logs  down  said  grade  without  a  locomotive 
was  a  dangerous  performance,  plaintiff  was  one  of  the  actors, 
and  cannot  recover  because  he  assumed  the  risks  and  was  guilty 
of  contributory  negligence.  We  have  gone  carefully  oyer  the  ev- 
idence, and  are  unable  to  concur  in  said  contentions  of  counsel. 
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The  evidence  on  the  part  of  the  appellants  shows  that  after  the 
wreck  the  brakes  on  said  cars  were  found  to  be  properly  set,  and 
it  nowhere  appears  that  the  brakeman  on  said  train  had  been  neg- 
ligent in  any  manner,  but  it  does  appear  that  it  was  negligence  on 
the  part  of  the  appellants  to  undertake  to  send  a  train  of  10  cars, 
loaded  with  logs,  down  said  grade  with  four  brakemen  and  with- 
out a  locomotive.     It  further  appears  from  the  evidence  that  the 
respondent  knew  nothing  about  the  railroad  business ;  that  he  had 
reason  to  and  did  believe  that  the  railroad  company  considered 
that  method  of  taking  trains  over  said  track  safe.    It  sufficiently 
appears  from  the  evidence  that  it  was  dangerous  to  take  such  a 
train  loaded  as  it  was  down  said  grade  without  a  locomotive,  with 
only  four  men  at  the  brakes,  and  on  account  of  the  inexperience 
and  want  of  knowledge  on  the  part  of  respondent,  it  was  un- 
known to  him,  and  that  he  was  unable  to  detect  and  discover  that 
such  a  method  of  sending  the  train  down  said  grade  was  dan- 
gerous.   But  it  appears  that  that  fact  was  known  and  understood 
by  the  appellants.    In  their  answers,  they  allege  that  the  respond- 
ent and  his  fellow  employees  were  forbidden  to  take  said  train 
down  said  track  without  a  locomotive,  and  did  so  in  violation  of 
such  order.     They,  however,  failed  to  introduce  any  evidence 
whatever  in  support  of  that  allegation,  and  the  evidence  shows 
that  the  usual  method  of  taking  such  trains  over  said  track  was 
without  a  locomotive.    It  is  incumbent  upon  any  one  maintaining 
a  sawmill  and  railway  plant  in  connection  therewith  to  put  and 
maintain  the  same  in  a  reasonably  safe  condition,  as  employees 
generally,  on  account  of  inexperience,  are  not  able  to  judge  of  the 
safety  of  the  appliances  or  machinery  used  by  them  in  their  em- 
ployment, especially  a  railroad.    The  rule  applicable  in  this  case 
is  clearly  stated  in  section  67,  1  Master  &  Servant,  Labatt,  as 
follows :    "The  general  rule  is  that  any  person  who  maintains  a 
railway  as  a  part  of  his  plant  is  bound  to  exercise  ordinary  care, 
to  the  end  that  it  shall  be  so  constructed  and  maintained  as  to  be 
reasonably  safe  as  a  place  of  work.     For  the  purposes  of  this 
rule,  it  is  immaterial  whether  the  employer  is,  as  is  usually  the 
case,  a  company  engaged  in  transportation  as  a  common  carrier, 
or  a  company  or  individual  operating  a  railway  as  an  accessory 
to  some  other  business — as,  a  coal  company,  or  a  lumber  manu- 
facturer who  owns  and  conducts  a  railroad  running  from  his  mill 
to  the  timber.    It  is  also  clear  that  the  employer  is  equally  liable 
whether  he  constructed  the  track  through  his  own  agents  or  ac- 
quired  it  after   its  completion   by  another  party."      See,   also.  4 
Thompson  on  Negligence,  §  4021 ;  Stephens  v.  Elliott  (Mont.) 
92  Pac.  45.    While  it  is  contended  by  counsel  that  respondent  was 
a  "timber  jack"  of  long  experience,  it  does  not  appear  that  he  had 
had  experience  with  logging  railways,  and  the  evidence  shows  he 
was  not  competent  to  judge  whether  such  railroad  track  and  the 
method  of  handling  the  logging  trains  thereon  were  safe  for  the 
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purposes  intended.  A  railroad  track  with  the  trains  and  ap- 
pliances thereon  may  not  be  safe,  and  an  employee  by  reason  of 
his  inexperience  could  not  appreciate  such  danger,  although  he 
may  have  observed  their  conditions.  Such  a  one  is  not  neces- 
sarily chargeable  with  notice  of  the  defective  conditions  of  such 
property  and  appliances.  In  section  395,  1  Master  &  Servant^ 
Labatt,  the  author  says:  "In  many  instances  where  the  injured 
servant  had  had  no  experience,  or  virtually  none,  in  dealing  with 
conditions  similar  to  those  which  he  was  required  to  encounter,  it 
is  deemed  unwarrantable  to  take  the  case  from  the  jury,  or  over- 
ride a  verdict  in  his  favor,  although  it  may  be  certain  that  the  risk 
to  which  the  injury  was  traceable  was  one  which  he  would  have 
been  conclusively  presumed  to  appreciate,  if  he  had  been  engaged 
for  a  longer  time  in  discharging  similar  duties  under  similar  cir- 
cumstances. *  *  *"  To  that  section  is  attached  an  exhaustive 
note  citing  many  authorities  on  the  question  of  risks  not  deemed 
to  be,  as  a  matter  of  law,  comprehended  without  special  expe- 
rience. The  evidence  in  this  case  clearly  shows  that  the  respond- 
ent was  inexperienced  so  far  as  railroad  construction  and  the 
running  of  trains  were  concerned,  and  for  that  reason  was  not 
capable  of  judging  whether  it  was  safe  or  not  to  take  cars  down 
said  track  and  grade  without  an  engine,  or  taking  10  loaded  cars 
down  the  same  with  only  4  brakemen. 

The  next  contention  is  that  the  court  erred  in  its  instructions 
to  the  jury  and  failure  to  give  instructions  requested  by  appellant. 
It  is  contended  that  the  third  instruction  given  is  erroneous  in 
^0  vital  particulars.  Said  instruction  is  as  follows:  "The  jury 
are  further  instructed  that  if  from  the  evidence  you  believe  that 
at  the  time  alleged  in  the  complaint  in  this  action,  and  while  the 
plaintiff  was  in  the  employ  of  the  defendants,  as  alleged  in  said 
complaint,  he  was  injured  through  the  negligence  of  defendant  in 
failing  to  provide  him  with  a  safe  place  in  and  at  which  to  work, 
as  is  alleged  in  said  complaint,  your  verdict  should  be  for  the 
plaintiff,  provided  that  if  from  the  evidence  you  believe  that  such 
injury  was  not  brought  about  through  the  negligence  or  fault  of 
the  plaintiff."  It  is  contended  that  the  thought  expressed  in  said 
instruction  is  that  the  master  is  negligent  in  failing  to  provide  the 
servant  with  a  safe  place  in  which  to  work,  and  that  the  settled 
rule  of  law  in  regard  thereto  may  be  stated  in  two  different  ways 
that  have  merely  a  shade  of  difference,  and,  in  illustrating  said 
shade  of  difference,  counsel  states :  "One  is  that  it  is  the  duty  of 
the  master  to  use  reasonable  care  to  provide  the  servant  with  a 
reasonably  safe  place  to  work,  considering  the  character  of  the 
work  being  undertaken ;  and  the  other  is  that  it  is  the  duty  of  the 
master  to  furnish  the  servant  with  a  reasonably  safe  place  to 
work,  considering  the  character  of  the  work  being  undertaken." 
Counsel  also  contends  that  it  has  never  been  held  that  it  is  the 
duty  of  the  master  to  provide  the  servant  with  a  safe  place  to 
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work,  and  that  failure  so  to  do  is  negligence  on  the  part  of  the 
master,  and  under  said  instruction  the  jury  was  bound  to  find  a 
verdict  for  the  plaintiflF.  There  might  be  something  in  counsel's 
contention  if  the  instruction  above  quoted  stood  alone,  but,  as  it 
does  not,  it  must  be  considered  with  the  other  instructions  given 
embodying  the  law  of  the  case  upon  the  evidence  as  presented 
upon  the  trial.  It  will  not  do  to  select  an  instruction  here  and 
there  from  a  mass  of  instructions,  and  affirm  or  reverse  a  case 
upon  a  consideration  of  such  selected  instructions;  but  the  in- 
structions must  all  be  taken  and  considered  together  and  if  they, 
as  a  whole,  state  the  law  applicable  to  the  facts  in  the  case,  that 
is  sufficient,  and  the  case  should  not  be  reversed.  It  is  not  re- 
quired that  the  entire  law  of  the  case  shall  be  stated  in  a  single 
instruction,  and  it  is  therefore  not  improper  to  state  the  law  as 
applicable  to  particular  questions  or  particular  parts  of  the  case 
in  separate  instructions,  and  if  there  is  no  conflict  in  the  law  as 
stated  in  different  instructions  and  all  the  instructions  considered 
as  a  series  present  the  law  applicable  to  the  case  fully  and  fairly, 
it  is  sufficient.  1  Blashfield,  Instructions  to  Juries,  §  61.  The 
court  gave  instructions  2,  3,  4,  5,  9,  11,  and  13  requested  by  the 
defendants,  and  we  think,  taking  all  of  the  instructions  together, 
as  given  by  the  court  on  its  own  motion  and  on  the  request  of 
counsel  for  respective  parties,  the  law  applicable  to  the  evidence 
of  the  case  and  the  issues  made  by  the  pleadings  is  fairly  and 
fully  stated. 

Instructions  must  be  considered  all  together,  to  the  end  that 
they  may  be  properly  understood,  and  if  when  so  construed,  and, 
as  a  whole,  they  fairly  and  fully  state  the  law  applicable  to  the 
evidence,  there  is  no  error  in  giving  them,  although  detached  sen- 
tences or  separate  charges  considered  alone  might  be  erroneous 
or  misleading.  1  Blashfield,  Instructions  to  Juries,  §  385.  In 
Tarr  v.  O.  S.  L.  Ry.  Co.,  93  Pac.  957,  this  court  said:  "Again, 
we  have  repeatedly  held  that  all  the  instructions  given  in  a  case 
must  be  read  and  considered  together  as  a  whole,  and  that,  where 
they  are  not  inconsistent  but  may  be  reasonably  and  fairly  har- 
monized, it  will  be  assumed  that  the  jury  gave  due  consideration 
to  the  whole  instruction,  rather  than  to  an  isolated  portion 
thereof.  Lufkins  v.  Collins,  2  Idaho,  236,  10  Pac.  300;  State  v. 
Corcoran,  7  Idaho,  220,  61  Pac.  1034;  Hansen  v,  Haley,  11  Idaho, 
293,  81  Pac.  935 ;  State  v.  Bond,  12  Idaho,  424,  86  Pac.  43;  State 
V.  Neil  (Idaho)  90  Pac.  860.'^ 

The  court  did  not  err  in  giving  such  instructions,  and  it  did 
not  err  in  rejecting  or  refusing  to  give  certain  other  instnictions 
requested  by  counsel  for  the  appellants.  After  considering  all  of 
the  errors  assigned,  we  are  fully  satisfied  that  the  judgment  ought 
to  be  affirmed,  and  it  is  so  ordered,  with  costs  in  favor  of  the  re- 
spondent. 

AiLSHiE,  C.  J.,  Stewart,  J.,  concur. 
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(Supreme  Court  of  Pennsylvania,  Jan.  6,  1908.) 

[68  Atl.  Rep.  963.] 

Master  and  Servant — Injury  to  Employee — Assumption  of  Risk.* — 

An  employee  assumes  such  risks  as  are  ordinarily  incidental  to  the 
employment,  and  has  notice  of  such  risks  as  are  or  ought  to  be 
obvious  to  a  person  of  his  experience. 

Negligence— rContributory  Negligence.t — An  injured  party  cannot 
recover  if  guilty  of  contributory  negligence. 

Master  and  Servant — Injury  to  Employee — Directing  Verdict.* — In 
an  action  by  a  brakeman  against  his  employer  for  damages  for  per- 
sonal injuries,  it  was  proper  to  direct  a  verdict  for  defendant  where 
plaintiff  was  injured  in  alighting  from  a  car  by  striking  a  telegraph 
pole  close  to  a  switch,  where  he  knew  the  location  of  the  pole,  and 
warned  the  engineer  that  he  would  be  hit  by  the  pole  if  he  did  not 
take  his  head  in  from  the  engine  window. 

Appeal  from  Court  of  Common  Pleas,  Venango  County. 

Action  by  Charles  E.  Bowen  against  the  Pennsylvania  Railroad 
Company.  Judgment  for  defendant,  and  plaintiff  appeals.  Af- 
finned. 

The  trial  court  gave  binding  instructions  for  the  defendant.  In 
his  charge  he  stated  the  circumstances  of  the  accident  to  be  as 
follows:  "It  appears  from  the  testimony  of  the  plaintiff  that 
there  was  a  pole  erected  near  one  of  the  switches  of  the  defend- 
ant company.  When  that  pole  was  placed  there  does  not  appear. 
The  plaintiff,  however,  knew  of  it  on  and  prior  to  December  30, 
19(H.  He  says  so,  and  he  says  that  on  that  date  he  called  the  at- 
tention of  the  supervisors  to  it  that  that  pole  was  too  near  the 
tracks.  He  says  the  supervisor  promised  to  have  the  matter 
remedied.  He  further  says  that  he  was  not  in  the  neighborhood 
of  the  pole  again  until  January  20th  following;  he  did  not  know 
whether  it  had  been  removed  or  not.  This  was  his  testimony  in 
chief,  and  that  on  the  20th  he  was  injured.     On  the  part  of  the 

defendant  Air.  Thompson,  the  engineer  in  charge  of  the  shifting 
"  '> 

*For  the  authorities  in  this  series  on  the  subject  of  the  general 
principles  involved  in  the  doctrine  of  assumption  of  risks  by  servants, 
see  foot-notes  appended  to  Southern  Ry.  Co.  v.  McGowan  (Ala.),  25 
R.  R.  R.  353,  48  Am.  &  Eng.  R.  Gas.,  N.  S.,  353;  foot-notes  appended 
to  Denver,  etc.,  R.  Co.  v.  Warring  (Colo.),  24  R.  R.  R.  531,  47  Am.  & 
Eng.  R.  Cas.,  N.  S.,  531. 

fFor  the  authorities  in  this  series  on  the  question  whether  contrib- 
utory negligence  on  the  part  of  an  employee  will  prevent  recovery 
against  the  master  for  his  injuries  or  death,  see  foot-notes  appended 
to  Betchman  v.  Seaboard  Air  Line  Ry.  (S.  Car.),  21  R.  R.  R.  535,  44 
Am.  &  Eng.  R.  Cas.,  N.  S.,  535. 
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engine  in  the  yard,  was  called,  and  he  testified  that  on  the  same 
evening  the  plaintiff  was  injured,  and  about  five  minutes  before 
he  was  injured,  and  possibly  not  to  exceed  two  minutes  before 
the  accident  happened,  that  the  plaintiff,  as  he  was  moving  the 
engine  along,  called  to  him  to  take  his  head  in,  that  he  would  be 
hit  by  that  pole.    Mr.  Thompson  says  the  plaintiff  was  then  about 
25  feet  from  the  pole.    Another  witness,  Mr.  McMullin,  testifies 
•  that  the  plaintiff  said  he  had  been  notifying  everybody  about  the 
pole.    This  was  some  little  time  before  the  accident.     He  is  un- 
able to  fix  the  exact  time  of  it,  but  it  was  some  tim^  before  the 
accident.    In  rebuttal  the  plaintiff  comes  on  the  stand,  and  admits 
that  he  was  on  the  side  of  the  train  upon  which  the  pole  was  lo- 
cated, and  he  says  he  was  about  two  car  lengths  from  the  pole, 
and  that,  when  in  that  position,  he  did  call  to  the  engineer  to  take 
his  head  in,  endeavoring  to  warn  him  against  the  proximity  of 
the  pole  and  the  danger  of  beings  hurt.    Now,  it  appears  that  not- 
withstanding these  facts  and  his  knowledge  tha;t  the  pole  was 
there,  which  cannot  be  questioned  in  view  of  this  evidence,  that 
he  went  on  the  car  after  it  was  disconnected  from  the  engine, 
took  his  position  on  the  front  platform  of  the  car  as  it  was. go- 
ing, applied  the  brakes,  and  while  the  way  was  open  for  him  to  go 
down  on  the  other  side  of  the  car,  and  while  the  car  was  still 
moving,  but  almost  stopped — in  fact  he  says  it  went  only  about 
two  feet  after  he  got  off — he  got  off  on  the  side  of  the  car  next 
the  pole,  right  at  the  point  where  the  pole  was  located,  in  such  a 
shape  as  to  be  immediately  caught  between  the  pole  and  the  car/" 
Verdict  and  judgment  for  defendant.    Plaintiff  appealed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Browx,  Mestre- 
ZAT,  Potter,  Elkin  and  Stewart,  JJ. 

Henry  P.  Ncvins  and  John  H.  McGill,  for  appellant. 

John  L.  Neshit,  Orr  Buffington,  and  P.  il/.  Specr,  for  appellee. 

Elkin,  J.  In  the  consideration  of  this  case,  some  confusion 
has  arisen  in  property  defining  and  understanding  the  doctrines 
of  assumption  of  risk  and  of  contributory  negligence.  It  should 
always  be  borne  in  mind  that  defences  growing  out  of  these  doc- 
ti;ines  are  separate  and  distinct,  resting  upon  entirely  different 
grounds,  and  not  dependent  upon  each  other.  In  Priestley  v. 
Fowler,  3  Mees.  &  W.  1,  decided  in  1837,  and  a  leading  case  on 
this  question,  it  was  laid  down  as  a  principle  that  a  servant  as- 
sumes all  the  ordinary  risks  which  are  incidental  to  his  employ- 
ment. Since  that  time  this  doctrine  has  been  universally  applied 
by  the  courts  in  which  the  common  law  is  the  prevailing  system 
of  jurisprudence.  While  the  text-writers  and  the  courts  have 
not  always  given  the  same  reason  for  the  foundation  of  the  rule, 
the  weight  of  authority  base^  it  upon  the  contractual  relation  ex- 
isting between  the  parties.    It  seems  but  reasonable  to  hold  that, 


Voi.  29  R  R  R— Voi.  52  Am  &  Eng  R  Cas  N  S         46S 

Bowen  v,  Penaaylyania  R.  Co 

when  one  person  enters  the  employ  of  another,  there  is  an  im- 
plied contract  that  he  assumes  such  risks  as  are  ordinarily  inci- 
dental to  that  employment  and  to  have  notice  of  all  such  risks  as. 
are,  or  ought  to  be,  open  and  obvious  to  a  person  of  his  expe- 
rience. In  theory,  at  least,  the  employee  is  presumed  to  have 
waived  any  right  of  action  he  might  otherwise  have  for  injuries, 
received,  if  such  injuries  result  from  the  risks  and  dangers  of  the 
employment  in  which  he  is  engaged.  He  assumes  this  risk  in  ad- 
vance at  the  very  inception  of  his  contract  of  employment,  and 
it  continues  so  long  as  that  relation  exists.  In  this  state  the  law 
is  settled  that  an  employee,  in  accepting  the  employment,  assumes 
all  risks  ordinarily  incidental  thereto,  and  all  other  risks,  open 
and  obvious,  the  dangerous  character  of  which  he  has  had  an  op- 
portunity to  observe.  Dooner  v.  Canal  Co.,  171  Pa.  581,  33  Atl. 
415;  Boyd  r.  Harris,  176  Pa.  484,  35  Atl.  222;  Nuss  v.  Rafsny- 
der,  178  Pa.  397,  35  Atl.  958;  Fulford  v.  Lehigh  Valley  Railroad 
Co..  185  Pa.  329,  39  Atl.  1115. 

The  application  of  this  rule  would  be  the  end  of  appellant^s 
case  except  for  the  allegation  that  he  had  reported  the  dangerou?i 
location  of  the  pole  to  the  supervisor,  who  had  promised  to  re- 
move it.  Assuming  this  to  be  a  fact,  it  is  argued  that  where  a 
master  makes  a  promise  to  repair  he,' and  not  the  servant,  assumes 
the  risk  between  the  time  of  the  promise  and  the  time  for  its  ful- 
fillment, and  for  a  reasonalJle  length  of  time  thereafter.  Patter- 
son V.  Railroad  Co.,  76  Pa.  389,  18  Am.  Rep.  412;  Maines  r^ 
Harbison-Walker  Co.,  213  Pa.  145,  62  Atl.  640,  and  Foster  v. 
Steel  Co.,  216  Pa.  279,  65  Atl.  618,  are  relied  upon  to  support  this 
contention.  On  the  other  hand,  it  is  denied  by  the  supervisor 
that  such  a  conversation  took  place,  or  such  promise  was  ever 
made.  It  is  urged  that  the  promise,  even  if  proven,  was  not 
made  by  any  one  having  authority  to  represent  the  defendant 
company,  and  would  not  be  sufficient  in  law  to  bind  it.  If  the 
case  turned  upon  the  question  of  the  assumption  of  risk,  in  our 
opinion  it  would  be  for  the  jury  to  determine,  under  proper  in- 
structions by  the  court,  whether  appellant  had  given  notice  of  the 
dangerous  location  of  the  pole  to  an  employee  or  officer  of  the 
company,  whose  promise  to  remove  could  bind  it,  and  whether 
he  had  continued  in  his  employment  relying  upon  the  promise  to 
remove  the  danger  complained  of. 

The  case  is  not  controlled  by  the  question  of  assumption  of 
risk,  but  the  right  to  recover  depends  upon  whether  appellant  was. 
guilty  of  contributory  negligence.  As  has  been  hereinbefore 
stated,  this  is  an  entirely  separate  and  distinct  defense,  in  no  way 
connected  with  or  dependent  upon  the  question  of  the  assump- 
tion of  risk.  An  injured  party  cannot  recover  if  guilty  of  con- 
tributory  negligence  because  by  his  own  act  he  has  intervened 
between  the  negligence  of  the  defendant  and  the  injury  received 
in  such  a  manner  as  to  break  the  casual  connection.     This  is  the 
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theory  upon  which  most  of  the  authorities  base  the  doctrine.  In 
its  application  to  the  facts  of  a  particular  case  it  means  that  the 
complaining  party  cannot  recover  damages  on  account  of  injuries 
received,  no  matter  if  the  evidence  produced  at  the  trial  clearly 
shows  the  defendant  to  be  guilty  of  negligence,  if  it  also  appears 
that  the  negligence  of  the  injured  party  contributed  to  the  in- 
juries for  which  he  asks  to  be  compensated.    In  other  words,  the 
law  will  not  permit  him  to  recover  from  some  other  party  on  the 
ground  of  negligence  if  his  own  act  of  negligence  contributed  to 
the  injuries  for  which  he  seeks  damages.  It  must  then  be  deter- 
mined whether  the  appellant  here  was  guilty  of  contributory  neg- 
ligence. What  are  the  facts  ?  Appellant  was  a  brakeman  or  switch- 
man in  the  yards  of  the  defendant  company  at  Oil  City,  and  must 
be  presumed  to  have  known  the  exact  location  of  the  switches, 
lines,  poles,  and  other  appliances  in  that  yard.    He  did  know  the 
exact  conditions,  as  is  shown  by  his  own  testimony.     He  saw  a 
certain  pole  located  so  close  to  one  of  the  tracks  as  in  his  judg- 
ment to  make  it  dangerous.    He  notified  the  engineer  and  other 
employees  of  this  alleged  danger.    On  the  evening  when  the  ac- 
cident occurred,  just  as  the  engine  approached  the  pole  he  noti- 
fied the  engineer  to  look  out  for  the  pole.    This  is  proof  positive  * 
that  he  knew  it  was  still  there.     At  that  time  he  was  in  a  safe 
position  and  by  the  exercise  of  ordinary  and  reasonable  care,  a 
duty  resting  on  him  at  all  times,  he  could  have  avoided  the  dan- 
ger about  which  he  notified  others.    He  also  had  the  opportunity 
of  getting  off  his  car  at  the  opposite  side  from  the  pole,  where  he 
would  have  been  in  a  place  of  safety,  and,  if  he  had  done  so, 
would  not  have  been  injured.     Under  these  circumstances,  the 
case  is  squarely  ruled  by  Bums  v.  Johnstown  Passenger  Railwav 
Company,  213  Pa.  143,  62  Atl,  564,  2  L.  R.  A.  (N.  S.)  1191.   In 
that  case  the  rule  was  stated  in  the  following  language:    "If  he 
knew  the  danger,  and  he  did  and  could  have  avoided  it  by  reason- 
able care,  and  of  this  there  is  no  doubt,  it  was  his  duty  to  do  so, 
and.  having  failed  to  perform  his  duty  in  this  respect,  he  was 
guilty  of  contributory  negligence  and  there  can  be  no  recovery  in 
this  case."  j 

Under  the  facts  of  this  case  we  hold  that  appellant  was  guilty 
of  contributory  negligence  in  not  avoiding  the  danger  with  which 
he  was  familiar,  and  which  he  could  have  avoided  by  the  exer- 
cise of  reasonable  care. 

Judgment  affirmed. 
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(Supreme  Court  of  Vermont,  Caledonia,  March  4,  1908.) 

[69   Atl.   Rep.   124.] 

Master  and  Servant — Existence  of  Relation — Sufficiency  of  Evi- 
dence.— Where,  in  an  action  against  a  railroad  for  the  death  of  plain- 
tiffs intestate  through  being  struck  by  a  water  tank  spout  while 
standing  on  top  of  a  car,  there  was  no  positive  testimony,  which  in 
terms  stated  that  defendant  was  the  person  or  corporation  operating 
the  road  or  employing  intestate,  but  such  person  or  corporation  was 
mentioned  by  the  attorneys  of  both  parties  and  by  their  witnesses 
throughout  the  trial  as  "the  railroad"  or  as  "the  railroad  company," 
and  not  as  a  railroad  or  a  railroad  company,  the  jury  had  a  right  to 
understand  that  when  the  witnesses  and  parties  spoke  of  "the  railroad 
companjr"  they  meant  defendant,  and  the  evidence,  therefore,  tended 
to  prove  the  defendant  operated  the  spout,  and  that  deceased  was  its 
employee. 

Same — Safe  Place  for  Work.* — It  is  the  diity  of  a  railroad  company 
operating  a  water  tank  and  spout  at  the  side  of  its  track  to  place  the 
spout,  when  it  can  reasonably  do  so,  at  a  reasonably  safe  distance 
from  the  track,  so  as  not  to  endanger  employees  working  on  trains; 
it  being  the  duty  of  the  master  to  furnish  the  servant  a  reasonably 
safe  place  in  which  to  perform  his  duties. 

Same — Injuries  to  Servant — Negligence — Submission  to  Jury. — 
Where,  in  an  action  against  a  railroad  for  death  of  an  employee 
through  being  struck  by  a  water  tank  spout  while  standing  on  the 
top  of  a  car,  there  was  evidence  showing  the  construction,  general 
surroundings,  and  location  of  the  spout,  the  court  properly  submitted 
to  the  jury  the  question  of  defendant's  negligence  in  maintaining  the 
spout  as  near  to  the  track  as  it  did. 

Same — ^Assumption  of  Risk.t — A  servant  assumes  the  ordinary  risks 
incident  to  his  employment,  and  also  extraordinary  risks,  where  he 
continues  in  the  service  after  ascertaining  and  comprehending  their 
dangerous  character. 

Same — Knowledge  of  Danger.^ — A  water  tank  spout  located  so  near 
a  railroad  track  that,  when  raised  to  its  highest  position,  it  would  hit 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies,  as  masters,  with  respect  to  structures 
located  near  or  over  railroad  tracks,  see  foot-notes  appended  to  South- 
em  Ry.  Co.  V.  Carr  (C.  C.  A.),  24  R.  R.  R.  699,  47  Am.  &  Eng.  R.  Cas., 
^.  S..  699. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  general 
principles  involved  in  doctrine  of  assumption  of  risks  by  employees, 
see  preceding  case,  and  foot-notes. 

tFor  the  authorities  in  this  series  on  the  question  whether  railroad 
employees  assume  the  risks  from  structures  over  or  near  tracks,  see 
foot-notes  appended  to  Southern  Ry.  Co.  v,  Carr  (C.  C.  A.),  24  R.  R. 
R.  699,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  699. 
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a  man  of  ordinary  height  standing  on  top  of  a  car  a  foot  or  more  to 
one  side  of  the  running  or  center  board,  unless  he  dodged  it,  was  an 
extraordinary  risk  not  assumed  by  an  employee  charged  with  the 
duty  of  standing  on  the  top  of  a  car  to  flag  trains,  unless  he  knew  or 
comprehended  the  danger  or,  under  the  circumstances  of  the  case, 
was  charged  with  such  knowledge  and  comprehension. 

Same — ^Actions — Burden  of  Proof. § — In  an  action  for  negligent 
death  of  an  employee  plaintiff  had  the  burden  of  proving  that  de- 
ceased did  not  know  and  comprehend  the  danger  of  the  extraordinary 
risk  causing  his  death. 

Same — Sufficiency  of  Evidence. — In  an  action  against  a  railroad  for 
death  of  an  employee  struck  while  standing  on  top  of  a  car  by  a  water 
tank  spout  situated  so  near  the  track  that  it  would  strike  a  man  of 
ordinary  height  standing  on  the  car  unless  he  dodged  it,  evidence 
examined  and  held  to  tend  to  show  that  deceased  did  not  know  and 
comprehend  the  danger. 

Same — Reliance  on  Care  of  Master.|| — A  railroad  employee,  charged 
with  the  duty  of  standing  on  the  top  of  cars  to  flag  trains,  and  who 
had  twice  passed  in  safety  a  water  tank  spout  on  one  side  of  the  track, 
had  the  right  to  rely  on  the  presumption  that  the  railroad  had  per- 
formed its  duty  and  provided  a  safe  place  for  him  to  work  in. 

Same — Contributory  Negligence.^ — In  an  action  against  a  railroad 
for  negligent  death  of  an  employee  through  being  struck  while  stand- 
ing on  top  of  a  car  by  a  water  tank  spout  on  one  side  of  the  track, 
evidence  held  insufficient  to  show  contributory  negligence  on  the  part 
of  deceased. 

Same. — Where  there  is  evidence  supporting  plain tiflf's  claim,  the 
court  will  not  direct  a  verdict  for  defendant. 

Master  and  Servant — Personal  Injuries — Sufficiency  of  Evidence- 
In  an  action  against  a  railroad  for  death  of  an  employee  through  being 
struck  by  a  water  tank  spout,  evidence  held  sufficient  to  support  a 
finding  that  the  accident  caused  deceased's  death. 

Same.|| — A  servant  is  not  bound  to  exercise  diligence  to  discover 
dangers  resulting  from  his  employer's  negligence. 


§Sce  second  foot-note  appended  to  Arenschicld  r.  Chicago,  etc., 
Ry.  Co.  (Iowa),  22  R.  R.  R.  41,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  41. 

II See  fourth  foot-note  appended  to  Southern  Ry.  Co.  v.  McGowan 
(Ala.),  25  R.  R.  R.  353,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  353;  foot-notes 
appended  to  O'Brien  v.  St.  Paul  City  Ry.  Co.  (Minn.),  23  R.  R.  R.  323, 
46  Am.  &  Eng.  R.  Cas.,  N.  S.,  323;  foot-notes  appended  to  Indian- 
apolis St.  Ry.  Co.  V.  Kane  (Ind.),  23  R.  R.  R.  151,  46  Am.  &  Eng.  R. 
Cas..  N.  S.,  151;  foot-notes  appended  to  Floan  v.  Chicago,  etc.,  Ry- 
Co.  (Minn.),  23  R.  R.  R.  95,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  95. 

t;For  the  authorities  in  this  series  on  the  subject  of  the  contributory 
negligence  of  railroad  employees  injured  by  reason  of  the  proximity 
of  objects  or  structures  over  or  near  railroad  tracks,  see  foot-notes 
appended  to  Fielding  v.  Chicago,  etc.,  R.  Co.  (Neb.),  15  R.  R.  R.  T69, 
38  Am.  &  Eng.  R.  Cas.,  N.  S..  769;  foot-notes  appended  to  Choctaw, 
etc.,  R.  Co.  V.  McDade  (U.  S.),  14  R.  R.  R.  837.  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  837;  McCabe  v.  Montana  Cent.  Ry.  Co.  (Mont.),  13  R.  R- 
R.  564,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  564. 
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Same— Issues,  Proof,  and  Variance. — In  an  action  against  a  railroad 
for  death  of  an  employee  through  being  struck  by  a  water  tank  spout, 
defendant  claimed  that  a  variance  between  allegations  that  deceased 
was  walking  on  top  of  the  car  when  struck  and  proof  that  he  was 
standing  still  at  the  time  was  material,  because,  if  standing  still  and 
doing  nothing,  deceased  had  greater  reason  to  be  looking  out  for 
danger  than  if  engaged  in  any  duty  requiring  his  attention  to  other 
matters.  The  evidence  showed,  however,  that  deceased  was  at  the 
time  signaling  the  train.  Held,  that  there  was  only  an  immaterial 
difference,  and  therefore  no  variance. 

Appeal — ^Review— Harmless  Error — Burden  of  Showing  Prejudice. 
—The  Supreme  Court  will  not  assume  that  it.  was  error  for  the  trial 
court  to  refuse  to  instruct  as  to  an  alleged  variance,  where  the  party 
complaining  of  the  ruling  does  not  point  out  in  what  respect  the 
variance  is  material,  and  the  court  is  unable  to  discover  any  material- 
ity therein. 

Pleading — Election  Between  Counts. — A  plaintiff,  entitled  to  recover 
on  both  counts  of  his  declaration,  should  not  be  required  to  elect  on 
which  count  he  will  rely. 

Evidence — Presumptions — Evidence  Withheld. — When  defendant 
has  introduced  no  evidence,  but  submits  the  case  on  the  plaintiffs 
evidence,  no  presumption  arises  against  him  for  a  failure  to  produce 
evidence  peculiarly  within  his  knowledge  and  possession. 

Trial — ^Arguments  and  Conduct  of  Counsel — Comments  on  Evi- 
dence.— Where,  in  an  action  against  a  railroad  for  negligent  death  of 
an  employee  through  being  struck  while  standing  on  top  of  a  car  by  a 
water  tank  spout,  defendant  introduced  no  evidence,  argument  of 
plaintiff's  counsel  to  the  effect  that  deceased  did  not  know  of  the 
danger  because  he  had  never  been  past  the  spout,  and  as  evidence  of 
that  fact  was  peculiarly  within  the  knowledge  of  defendant,  and  as  it 
had  not  shown  the  contrary,  its  omission  to  do  so  was  evidence  that 
deceased  had  not  been  there,  and  therefore  did  not  know  of  the  dan- 
ger, constituted  reversible  error. 

■ 

Exceptions  from  Caledonia  County  Court;  Loveland  Munson, 
Judge. 

Action  for  negligent  death  by  Delia  M.  McDuflPee,  administra- 
trix of  the  estate  of  Homer  A.  McDufFce,  against  the  Boston  & 
Maine  Railroad.  Judgment  for  plaintiff,  and  defendant  excepted. 
Reversed  and  remanded. 

The  plaintiff  is  the  surviving  mother  of  Homer  A.  McDuffee, 
and  the  administratrix  of  his  estate.  He  left  neither  father,  nor 
wife,  nor  issue.  The  declaration  consisted  of  counts  seeking  to 
recover,  for  the  benefit  of  said  estate,  the  damages  sustained  by 
the  intestate  on  account  of  his  alleged  injuries  from  the  date  of 
the  accident  to  his  decease,  and  other  counts  seeking  to  recover 
for  plaintiff's  own  benefit,  as  next  of  kin,  the  damages  sustained 
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by  her  because  of  the  intestate's  death.  Verdict  for  the  plaintiff 
for  $3,500,  $500  for  the  benefit  of  said  estate,  and  $3,000  for  the 
plaintiff,  as  next  of  kin. 

It  appeared  that  from  about  March  1,  1903,  till  October  10, 
1903,  the  intestate  was  employed  as  freight  brakeman  on  "the 
railroad,"  and  that  he  was  born  June  8,  1882.    It  appeared  that 
a  point  north  of  the  railroad  station  at  Newport,  Vt.,  on  the 
east  side  of  the  main  line  railroad  track,  and  10  or  12  feet  there- 
from, stood  a  water  tank,  with  spout  thereto  attached.    Plaintiff's 
evidence  tended  to  show  that  on  Saturday,  October  10,  1903,  about 
12:10  p.  m.,  the  intestate,  looking  southerly,  was  riding  on  the 
top  of  a  freight  car  moving  northerly  by  said  station  at  the  speed 
of  about  two  or  three  miles  an  hour;  that,  when  passing  said 
water  tank,  the  back  of  his  head  came  in  contact  with  said  water 
spout,  throwing  him  "forward"  upon  the  roof  of  the  car,  his  cap 
falling  to  the  ground;  that  he  arose,  descended   from  the  car, 
picked  up  his  cap,  remounted  the  car,  and  continued  his  duties  as 
freight  brakeman  that  afternoon  on  a  train  running  from  New- 
port to  Lyndonville,  where  he  resided,  but  that  on  that  afternoon, 
on  the  trip  to  Lyndonville,  he  told  a  trainman  that  he  "felt  rot- 
ten," his  "head  ached,"  and  that  on  his  return  home  that  afternoon 
he  complained  to  plaintiff  of  "feeling  bad,"  of  "pain  in  his  side/' 
"his  side  felt  queer,  funny,  funny  feeling  in  his  side,"  and  showed 
her  "a  lump"  on  the  back  of  his  head ;  that  he  then  looked  pale, 
ate  little  supper,  bathed  his  head  with  witch  hazel,  and  after  sup- 
per changed  his  clothes,  went  out,  and  did  not  return  till  10 
o'clock  that  evening;  that  he  arose  about  3:30  o'clock  Sunday 
morning,  ate  his  breakfast,  and  made  his  run  that  day  from  L>m- 
donville  to  Newport  and  return,  performing  all  his  duties  as 
freight  brakeman,  and  returning  to  Lyndonville  about  3  o'clock 
in  the  afternoon;  that  after  his  return  that  afternoon  he  com- 
plained to  plaintiff  of  having  pain  in  his  side,  ate  a  light  supper 
went  out  about  6  o'clock,  returned  about  8:30  that  evening  and 
went  to  bed,  asking  plaintiff  to  call  him  at  4 :20  the  next  morning 
to  go  out  on  a  stock  train  as  freight  brakeman,  which  she  did, 
and  he  came  down  stairs  Monday  morning  with  a  lamp,  staggered 
to  a  chair,  saying  that  he  was  sick  and  wanted  to  vomit,  where- 
upon a  physician  was  called,  who  saw  him  about  5  o'clock  that 
morning ;  that  the  intestate  was  sick  to  his  stomach,  and  had  pain 
in  his  left  side  from  the  time  he  came  down  stairs  Monday  morn- 
ing till  he  died  about  3  o'clock  that  afternoon.     Plaintiff's  evi- 
dence further  tended  to  show  that  at  the  time  of  the  accident 
freight  cars  projected  about  two  feet  outside  each  rail  of  the 
track;  that  the  intestate  was  then  standing  erect  on  the  top  of 
one  of  the  cars  of  the  train,  and  just  a  little  away  from  the  center 
board  toward  the  side  nearest  the  water  tank,  signaling  the  train 
and  facing  south  when  he  passed  the  tank;  that  said  car  was  a 
Grand  Trunk  car,  and  about  a  foot  higher  than  an  ordinary  car: 
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that  the  outer  end  of  the  water  spout,  when  not  in  use,  hung  over 
the  east  rail  of  the  main  line  of  the  Boston  &  Maine  Railroad. 
It  appeared  that  the  water  tank  and  water  spout  were  visible  and 
could  have  been  plainly  seen  by  the  intestate  for  a  considerable 
distance,  if  he  had  looked  in  that  direction.  The  exceptions, 
state  that:  "No  evidence  was  offered  tending  to  show  that  the 
injury  to  Mr.  McDuffee's  head  was  in  itself  of  a  serious  character 
or  in  any  way  caused  or  contributed  to  his  death.  PlaintifT*s  evi- 
dence tended  to  show  that  a  fall  such  as  plaintiff  received  at 
Newport  might  possibly  produce  a  rupture  of  the  spleen,  but  that 
such  a  result  was  not  a  probable  nor  a  natural  result;  and  the 
doctors  produced  by  the  plaintiff  all  testified  that  they  should  not 
expect  a  rupture  of  the  spleen  from  such  an  accident.  And  some 
of  plaintiff's  evidence  tended  further  to  show  that  a  person  having 
a  ruptured  spleen  would  not  be  able  to  work  after  the  accident 
producing  the  rupture."  Plaintiff's  evidence  tended  to  show  that 
an  autopsy  was  performed  on  the  intestate's  body  in  the  afternoon 
of  the  day  following  his  death ;  that  there  was  a  little  abrasion 
of  one  of  his  knees ;  that  there  was  a  severe  contusion  on  the 
back  of  his  head;  that  his  spleen  was  ruptured  near  its  apex; 
that  the  intestate  died  from  hemorrhage  of  the  spleen  caused  by 
a  rupture  thereof ;  that  the  rupture  was  caused  by  some  external 
violence  in  the  spleenic  region,  which  is  back  of  the  lower  rib^v  on 
the  left  .side ;  that  a  rupture  of  the  spleen  is  rare,  but  sometimes 
occurs  from  slight  causes ;  that  the  water  tank  and  spout  were  in 
perfect  condition  and  repair  at  the  time  of  the  accident;  that 
there  is  a  running  board  along  the  center  of  the  top  of  freight 
cars,  about  two  feet  wide,  for  the  convenience  of  employees  hav- 
ing occasion  to  pass  over  the  top  of  such  cars.  Defendant  claimed 
that  there  was  no  evidence  in  the  case  tending  to  show  that  it 
owned  or  operated  the  tank  and  water  spout  in  question. 

Subject  to  defendant's  exception  and  the  objection  that  "there 
is  no  evidence  that  such  an  accident  occurred  to  this  young  man," 
Dr.  Allen,  produced  by  plaintiff,  was  allowed  to  testify  as  follows : 
"Q.  Doctor,  assuming  that  a  young  man  of  20  received  a  sufficient 
injury  to  make  a  slight  rupture  of  the  pulp  of  the  spleen,  but 
not  sufficient  at  the  time  to  rupture  the  outer  covering,  what  would 
be  the  indication  of  that  rupture?  A.  I  should  expect  it  might 
have  very  little  at  the  time,  might  not  show,  ever  show  any  great 
disturbance,  probably  would  not  be  very  severe  in  effect." 

Defendant  introduced  no  evidence,  but  rested  at  the  close  of 
plaintiff's  case,  and  then  moved  that  a  verdict  be  directed  in  its 
favor  for  that:  First,  here  is  no  evidence  of  negligence  on  the 
part  of  the  defendant;  second,  there  is  no  evidence  that  the  de- 
ceased was  in  the  exercise  of  due  care;  third,  that  the  evidence 
shows  that  deceased  was  guilty  of  contributory  negligence,  fourth, 
that  the  danger,  if  any,  from  the  water  spout,  was  open  and  vis- 
ible, and  was  a  risk  incident  to  the  employment;  fifth,  that  the 


^ 
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danger,  if  siny,  from  the  water  spout,  was  a  risk  assumed  by  the 
deceased ;  sixth,  there  is  no  evidence  in  the  case  that  will  support 
a  finding  that  death  resulted  from  the  alleged  accident  at  the. 
water  spout ;  seventh,  there  is  no  evidence  that  the  death  resulted 
from  the  alleged  accident  at  the  water  spout;  eighth,  if  deceased 
was  injured  by  the  water  spout,  it  was  the  fault  of  a  co-employee 
in  leaving  the  spout  lower  than  it  should  be  when  not  in  use; 
ninth,  because  there  is  no  evidence  that  the  Boston  &  Maine 
Railroad  constructed,  owned,  or  operated  the  water  tank  or  water 
spout  referred  to  in  this  case  at  the  time  of  the  injury  to  the  de- 
ceased ;  tenth,  there  is  no  evidence  that  the  deceased  was  in  the 
discharge  of  any  duty  as  an  employee  of  the  Boston  &  Maine 
Railroad  at  the  time  he  was  injured ;  eleventh,  that  on  all  the  evi- 
dence in  the  case  the  plaintiff  is  not  entitled  to  recover.  This 
motion  was  overruled,  to  which  defendant  excepted,  and  there- 
upon moved  that  plaintiff  be  compelled  to  elect  on  which  set  of 
izounts  she  would  stand,  whether  on  the  counts  declaring  for  pain, 
"suffering,  and  damage  to  the  intestate,  or  on  the  counts  declar- 
ing for  damages  to  plaintiff,  as  next  of  kin,  resulting  from  the 
intestate's  death.  That  motion  was  also  overruled,  to  which  de- 
fendant excepted. 

Defendant  requested  the  court  to  instruct  the  jury  as  follows: 

(1)  The  defendant  had  a  right  to  locate  its  water  tank  con- 
veniently near  its  track,  even  if  such  location  involved  some  risk 
to  its  employees. 

(2)  Unless  the  evidence  satisfied  you  by  a  fair  balance  of  proof 
that  the  water  tank  and  spout  were  so  placed  as  to  be  unreasonably 
dangerous  to  the  employees,  and  that  some  arrangement  which 
was  free  from  all  risk  to  the  employees  was  feasible  and  proper 
for  the  convenient  and  practical  operation  of  the  road,  then  the 
defendant  was  guilty  of  no  negligence,  and  your  verdict  should  be 
for  the  defendant.  ^ 

(3)  It  appears  that  there  was  a  running  board  in  the  center  on 
the  top  of  the  car  Mr.  McDuffee  was  on  at  the  time  of  the  alleged 
accident,  placed  there  for  the  safety  and  convenience  of  employees 
required  to  be  upon  the  top  of  the  car.  If  you  find  from  all  the 
testimony  that  a  person  on  the  running  board  of  the  car  would  be 
safe  and  in  no  danger  of  being  hit  by  the  spout  when  on  the  run- 
ning board,  the  defendant  has  furnished  a  reasonably  safe  place. 

(4)  It  appears  that  the  running  boards  are  placed  upon  the 
cars  for  the  safety  and  convenience  of  the  employees  required  to 
l)e  on  the  tops  of  the  cars,  and  that  a  man  on  the  running  board 
'of  the  car  could  not  be  hit  by  this  water  spout  when  it  was  **way 
xip."  In  this  regard  the  defendant  has  performed  its  full  duty  in 
furnishing  a  reasonably  safe  place  for  the  deceased  to  work. 

(5)  The  burden  is  upon  the  plaintiff  to  show  that  the  deceased 
was  in  the  discharge  of  some  duty  required  of  him  by  the  defend- 
ant at  the  time  of  the  alleged  accident  at  Newport,  and  you  can- 
not assume  that  he  was,  w^ithout  evidence  showing  that  fact. 
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(6)  There  is  no  evidence  showing  that  at  the  time  of  the  al- 
leged accident  he  was  in  the  discharge  of  any  duty  .required  of 
him  by  the  defendant. 

(7)  There  is  no  evidence  showing  that  Mr.  McDufTee  was 
ever  employed  by  the  defendant,  or  was  in  the  defendant's  em- 
ploy at  the  time  of  the  alleged  accident. 

(8)  If  this  spout  could  readily  be  seen  by  the  deceased,  if  he 
had  looked,  and  if  he  could,  by  looking,  have  seen  the  danger  of 
being  hit  by  the  spout,  he  assumed  the  risk,  if  any  and,  if  he  was 
injured  by  the  spout,  there  can  be  no  recovery,  and  your  verdict 
should  be  for  the  defendant. 

(9)  The  defendant  has  the  right  to  place  near  its  tracks  all 
such  structures  as  are  necessary  for  the  convenient  and  expedi- 
tious transaction  of  its  business,  and  the  deceased  assumed  the 
risk  of  all  structures  so  placed. 

(10)  There  is  no  presumption  that  the  water  tank  was  improp- 
erly placed  or  constr^icted. 

(11)  The  occurrence  of  the  accident  is  no  evidence  of  negli- 
gence on  the  part  of  the  defendant. 

(12)  You  are  not  justified  in  finding  that  the  tank  and  water 
spout  were  improperly  or  negligently  located  by  the  defendant 
\\ithout  evidence  of  that  fact. 

(13)  The  happening  of  the  alleged  accident  to  deceased  is  no  evi- 
dence of  negligence  on  the  part  of  the  defendant  in  the  erection  or 
maintenance  of  the  tank  and  spout  as  and  where  it  was  located 
^nd  maintained. 

fl4)  If  the  danger  from  this  spout,  if  any,  was  one  which  Mr. 
McDuffee  could  have  seen,  if  he  had  looked,  and  have  avoided, 
by  the  exercise  of  due  care,  then  the  plaintiff  is  not  entitled  to 
recover,  and  your  verdict  should  be  for  the  defendant. 

(15)  If  the  negligence  of  the  deceased  contributed  in  any  de- 
gree to  the  accident,  the  plaintiff  cannot  recover. 

(16)  The  burden  is  upon  the  plaintiff  to  establish  by  a  fair  bal- 
ance of  proof  that  the  deceased  was  in  the  exercise  of  due  care  at 
the  time  of  the  accident.  If  the  evidence  fails  to  establish  this 
fact,  your  verdict  should  be  for  the  defendant. 

(17)  The  burden  is  on  the  plaintiff  to  establish  by  a  fair  bal- 
ance of  the  evidence  that  the  deceased  was  guilty  of  no  negligence 
in  any  way  contributing  to  the  accident. 

(18)  If  you  find  from  all  the  testimony  that,  if  the  deceased 
had  looked  and  had  used  his  senses  diligently  just  prior  to  the 
accident,  and,  by  the  exercise  of  ordinary  care  for  his  personal 
safety,  could  have  avoided  being  hit  by  the  water  spout,  then  he 
was  not  in  the  exercise  of  due  care,  and  was  guilty  of  contributory 
negligence,  which  will  bar  a  recovery,  and  your  verdict  should  be 
for  the  defendant. 

(19)  If  you  find  that  the  plaintiff  is  entitled  to  recover,  then 
the  measure  of  that  recovery  for  the  benefit  of  Mrs.  McDuffee  as 
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next  of  kin,  if  she  is  next  of  kin,  is  the  pecuniary  loss  which  she 
sustains  between  the  time  of  his  death  and  the  time  that  he  would 
become  21  years  of  age. 

(20)  This  action  is  brought  by  Mrs.  McDuffee,  the  mother  of 
the  deceased,  as  administratrix,  to  recover  damages  to  her  as  next 
of  kin  resulting  from  the  death  of  Mr.  McDuffee.  Within  the 
meaning  of  Vermont  Statutes,  §§  2451,  2452,  the  mother  is  not 
the  next  of  kin,  and  no  recovery  can  be  -had  for  her  benefit  as 
next  of  kin. 

(21)  You  will  give  no  damages  for  the  loss  of  aid  or  assist- 
ance subsequent  to  the  time  that  Mr.  McDuffee  would  have  been 
21  years  of  age. 

{22)  You  will  allow  nothing  on  account  of  Mrs.  McDuffee's 
wounded  feelings  occasioned  by  the  suffering  or  death  of  her  son. 

{2i)  You  will  allow  nothing  for  Mrs.  McDuffee's  loss  of  the 
society  and  companionship  of  her  son. 

(24)  Plaintiff  cannot  recover  any  damages  on  account  of  Mr. 
McDuffee's  death,  unless  the  evidence  establishes  that  his  death 
was  due  to  the  alleged  accident  at  Newport. 

(25)  The  mere  possibility  that  his  death  was  caused  by  the 
alleged  accident  at  Newport  is  not  sufficient  to  entitle  plaintiff 
to  recover. 

(26)  To  entitle  plaintiff  to  recover  for  the  death  of  Mr.  Mc- 
Duffee, the  testimony  must  show  that  his  alleged  accident  was  the 
proximate  cause  of  his  death. 

(27)  Plaintiff  cannot  recover  for  the  death  of  Mr.  McDuffee, 
unless  the  testimony  establishes  that  his  death  was  the  natural 
and  probable  result  of  the  alleged  accident  at  New^port, 

(28)  Unless  you  find  that  Mr.  McDuffee's  death  was  the  nat- 
ural and  probable  result  of  the  alleged  accident  at  Newport,  your 
verdict  should  be  for  the  defendant. 

(29)  That  on  all  the  evidence  in  the  case  the  plaintiff  is  not 
entitled  to  recover. 

(30)  That  there  can  be  no  recovery  on  either  the  1st,  2d.  3(1, 
4th,  7th,  8th,  9th,  or  10th  counts,  for  that  it  is  alleged  in  each  of 
said  counts  that  the  deceased  was  walking  on  the  top  of  a  certain 
car  when  he  received  the  alleged  injury,  and  there  is  no  evidence 
to  support  this  allegation. 

(31)  That  there  can  be  no  recovery  on  the  seventh  or  eighth 
counts,  because  of  a  variance  between  the  allegations  and  proof 
as  to  the  construction  and  operation  of  the  water  spout. 

(32)  That  there  can  be  no  recovery  on  the  seventh  or  eighth 
counts,  because  there  is  a  variance  between  the  allegations  and  the 
proof  as  to  the  water  spout,  chains,  pulleys,  and  weights  con- 
nected therewith  or  either  of  them  being  out  of  repair. 

(33)  There  is  no  evidence  that  the  defendant  constructed  or 
owned  or  operated  the  water  tank  or  water  spout  referred  to  in 
the  case  at  the  time  of  the  alleged  injury  to  the  deceased. 
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(34)  That  in  this  suit  recovery  can  be  had  only  on  one  cause 
of  action — either  for  the  damages  to  the  next  of  kin,  if  any,  or  for 
the  pain  and  suffering  and  damage  to  the  deceased  up  to  the  time 
of  his  death — but  not  for  both  causes  of  action  in  this  suit. 

Defendant  was  granted  an  exception  to  the  court's  failure  to 
charge  as  requested  in  each  of  the  foregoing  requests,  and  "an 
exception  to  what  the  court  said  on  the  subject-matter  of  each 
request,  in  so  far  as  it  differs  from  the  request."  Defendant  also 
severally  excepted  to  the  following  paragraphs  of  the  court's 
charge : 

"This  suit  is  brought  against  the  Boston  &  Maine  Railroad,  and 
is  based  upon  the  claim  that  the  deceased  was  in  the  employ  of. 
that  company.  The  defendant  claims  that  there  is  nothing  in  the 
case  to  show  that  the  deceased  was  in  its  employment  at  the  time 
of  the  accident  complained  of.  Plaintiff's  counsel  have  not  re- 
ferred us  to  any  testimony  which  in  terms  connects  the  deceased 
with  the  Boston  &  Maine  Railroad.  The  evidence  tends  to  show 
that  the  accident  occurred  while  he  was  acting  as  a  brakeman  on 
a  moving  freight  train  in  the  Newport  yard  while  in  a  run  from 
Lyndonville  north,  and  the  plaintiff  testified  that  he  was  working 
for  the  railroad.  We  leave  it  for  you  to  say  whether  it  appears 
from-the  testimony  and  the  circumstances  disclosed  by  the  tes- 
timony that  the  deceased  was  in  the  employ  of  the  defendant  at 
the  time  of  the  accident.  Unless  you  can  find  from  the  evidence 
that  he  was  in  the  defendant's  employment,  the  plaintiff  cannot 
recover. 

"It  was  the  duty  of  the  defendant  to  exercise  ordinary  care  for 
the  safety  of  the  deceased.  *  *  *  The  general  rule  as  applied 
here  required  the  defendant  to  place  and  keep  the  structures  along 
its  line  used  in  operating  the  road,  including  the  water  spouts,  at 
a  reasonably  safe  distance  from  the  track,  but  no  more  than  the 
use  of  ordinary  care  was  required.  And  it  was  not  bound  to  make 
the  situation  absolutely  safe.  The  employee  has  a  right  to  assume 
in  the  first  instance  that  his  employer  has  done  his  duty  in  this 
respect,  and  he  is  under  no  obligation  to  inspect  or  inquire  until 
something  comes  to  his  attention  which  ought  to  put  a  prudent 
man  upon  his  guard. 

"The  employee  has  the  right  to  assume  in  the  first  instance 
that  his  employer  has  done  his  duty  in  this  respect,  and  he  is  un- 
der no  obligation  to  inspect  or  inquire  until  something  comes  to 
his  attention  which  ought  to  put  a  prudent  man  upon  his  guard. 
(Page  338.)  *  *  *  But  defendant  argues  further  that,  if 
McDuffee  had  been  on  the  lookout,  he  would  have  seen  the  spout 
in  time  to  avoid  it.  But  this  argument  is  to  be  considered  in 
connection  with  our  instruction  that  McDuffee  had  the  right  to 
assume  that  his  employer  had  provided  him  a  reasonably  safe 
place  to  work  in  until  something  came  to  his  notice  that  ought  to 
put  a  prudent  man  upon  his  guard. 
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"But  the  defendant  claims  that,  if  it  was  negligent  in  having 
the  spout  where  it  was,  the  brakeman  would  not  have  been  hit 
by  it  if  he  had  been  exercising  ordinary  care  on  his  part,  and  that 
consequently  there  can  be  no  recovery.  It  is  said  that  there  was  a 
walk  along  the  center  of  the  car,  and  that  any  duties  connected 
with  signaling  could  be  done  without  leaving  this  walk,  and  that, 
if  McDuffee  had  remained  upon  the  walk,  the  spout  would  not 
have  reached  him.  It  is  for  you  to  say  whether  McDuffee  was 
guilty  of  negligence  in  getting  far  enough  from  the  walk  to  get 
within,  reach  of  the  spout. 

**And  the  defendant  claims  further  that  there  was  nothing  in  a 
Brakeman's  duties  which  required  him  to  be  out  upon  the  side  of 
the  car  and  in  range  of  the  spout,  and  that  consequently  the  de- 
fendant was  not  bound  in  the  exercise  of  ordinary  care  to  antici- 
pate that  he  would  be  there.  It  is  for  you  to  say,  upon  the  con- 
sideration of  all  the  evidence  in  view  of  these  arguments,  whether 
defendant  was  negligent  in  having  the  spout  as  it  was. 

"The  burden  is  on  the  plaintiff  to  show  by  the  required  meas- 
ure of  proof  that  McDuffee  was  in  the  employment  of  the  de- 
fendant at  the  time  of  the  accident,  that  the  defendant  was  neg- 
ligent in  the  matter  of  the  water  spout,  that  that  negligence  was 
the  cause  of  an  injury  which  resulted  in  McDuffee's  sickness  and 
death,  and  that  no  negligence  on  the  part  of  McDuffee  contrib- 
uted to  the  happening  of  the  accident.  The  plaintiff  must  estab- 
lish all  those  facts  to  entitle  her  to  a  verdict.  If  she  has  failed 
to  establish  any  one  of  them,  the  defendant  is  entitled  to  a  verdict. 

"There  is  no  question  but  that  McDuffee's  death  was  caused  by 
a  ruptured  spleen,  but  there  is  a  question  whether  the  ruptured 
spleen  was  caused  by  the  fall.  You  have  had  upon  this  subject 
the  testimony  of  five  medical  men,  one  of  whom  was  the  attending 
physician,  and  three  of  whom  were  present  at  the  autopsy.  There 
is  also  evidence  tending  to  show  how  McDuffee  felt  from  the 
time  he  got  the  fall  until  the  violent  attack  experienced  Monday 
morning,  and  what  he  did  by  way  of  work  and  otherwise  in  the 
meantime.  The  theory  of  the  plaintiff  is  that  the  pulp  of  the 
spleen  was  ruptured  at  the  time  of  the  fall,  and  that  this  resulted 
in  a  rupture  of  the  covering  of  the  spleen  on  Monday  morning, 
and  that  death  was  caused  by  the  hemorrhage  that  followed. 
But,  in  view  of  certain  statements  of  the  physician  as  to  the  na- 
ture of  such  an  injury,  and  the  results,  that  would  ordinarily  be 
expected  to  follow,  the  defendant  argues,  from  the  length  of 
time  that  elapsed  and  the  work  that  was  done  between  the  fall 
and  the  collapse  of  Monday  morning,  that  the  injury  could  not 
have  been  caused  by  the  fall,  but  must  have  been  sustained  at  a 
later  time.  It  is  for  you  to  say  from  the  consideration  of  all  the 
evidence  whether  it  fairly  appears  that  the  fall  upon  the  car  was 
the  cause  of  McDuffee's  death." 

The  court  also  instructed  the  jury  as  follows:    "But,  when  the 
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employer  has  done  his  full  duty  in  this  respect,  there  will  exist 
dangers  to  the  employee  not  obviated  by  the  care  required  by  the 
employer,  and  these  dangers  the  employee  is  held  to  assume  as 
risks  ordinarily  incident  to  his  employment,  and  for  injuries  re- 
sulting from  these  he  cannot  recover.  But  she  can  recover  noth- 
ing beyond  the  probable  pecuniary  benefit  she  would  have  received 
from  her  son  if  he  had  not  died  at  this  time.  She  can  recover 
nothing  for  the  pain  caused  her  by  his  death,  nor  for  the  loss 
she  has  sustained  in  being  deprived  of  his  companionship.  *  *  * 
The  law  permits  no  other  consideration  than  that  of  money  value." 
Argued  before  RowELL,  C.  J.,  and  Tyler,  Watson,  Haselton, 
Powers,  and  Miles,  JJ. 

HarUnd  B,  Howe,  Edzmn  A.  Cook,  and  Herbert  W.  Hovcy, 
for  plaintiff. 
Young  &  Young,  for  defendant. 

Miles,  J.  The  defendant  in  its  brief  assigns  five  grounds  of 
error  the  first  of  which  is  that  the  court  below  erred  in  overruling 
its  motion  for  a  verdict.  This  ground  is  divided  into  several  sub- 
divisions denoted  by  the  capital  letters  of  the  alphabet,  beginning 
with  A  and  ending  with  F,  inclusive. 

Under  division  A  the  question  arises  whether  there  was  any  evi- 
dence in  the  case  tending  to  prove  that  the  plaintiff *s  intestate  was 
in  the  service  of  the  defendant  at  the  time  of  the  accident.  If 
there  was  any  such  evidence,  it  is  to  be  found  on  pages  7  to  36  of 
the  exceptions,  inclusive.  From  an  examination  of  that  evidence 
we  are  convinced  that  there  was  testimony  that  some  person  or 
corporation  operated  the  water  tank  and  spout  in  question  to  sup- 
ply water  for  engines  running  through  Lyndonville  to  Newport 
upon  a  line  of  railroad  operated  by  such  person  or  corporation, 
which  ran  past  a  station  at  Newport,  along  the  east  side  thereof, 
having  tracks  and  a  bridge  known  as  the  "Boston  &  Maine  tracks" 
and  the  **Boston  &  Maine  bridge";  that  on  the  opposite  side  of 
those  tracks  from  the  station,  and  near  to  them,  was  the  water 
spout  from  which  the  plaintiff  claims  that  the  intestate  received 
a  fatal  injufy  from  which  he  afterwards  died;  and  thai  at  the 
time  of  his  injury  he  was  the  servant  of  the  person  operating  that 
spout.  There  was  no  positive  testimony  in  the  case  wliich  in 
terms  stated  that  the  defendant  was  the  person  or  corporation 
operating  the  road  or  employing  the  intestate ;  but  such  person  or 
corpQration  is  mentioned  by  the  attorneys  of  both  parties,  as  well 
as  by  their  witnesses,  all  the  way  through  the  trial,  as  "the  rail- 
road" or  as  "the  railroad  company,"  and  not  as  a  railroad  or  a 
railroad  company.  The  natural  meaning  of  the  expression  used 
would  indicate  that  they  were  referring  to  some  railroad  company 
then  under  consideration  or  discussion,  and  not  generally  to  any 
railroad  company.  The  only  railroad  company  then  under  dis- 
cussion was  the  defendant.    This  being  so,  the  jury  had  a  right  to 
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understand  that,  when  the  witnesses  and  parties  spoke  of  "the 
railroad  company,"  they  meant  the  defendant.  The  evidence, 
therefore,  had  a  tendency  to  prove  that  the  defendant  operated 
the  water  spout  in  question,  and  that  McDuffee  was  its  employee. 
This  holding  disposes  of  defendant's  ninth,  tenth  and  eleventh 
grounds  stated  in  its  motion  for  a  verdict,  and  its  fifth,  sixth, 
seventh,  and  thirty-third  request  to  charge. 

Under  division  B  the  question  is  raised  whether  there  was  any 
evidence  of  negligence  on  the  part  of  the  defendant.  The  evi- 
dence upon  this  point  tended  to  show  that  the  water  spout,  when 
raised  to  its  highest  position,  was  so  near  the  car  that  it  would 
have  hit  a  man  of  ordinary  height,  if  he  stood  upon  the  top  of  it, 
a  foot  or  more  to  one  side  of  the  running  or  center  boafd,  and 
that  a  man  on  top  of  the  car  flagging  a  train  was  forced  to  dodge 
the  spout  in  order  to  avoid  being  hit  by  it.  If  such  a  dangerous 
structure  could  have  been  reasonably  avoided,  it  was  the  duty  of 
the  defendant  to  have  done  so,  and  to  have  placed  this  water  spout 
at  a  reasonably  safe  distance  from  the  tracks,  so  as  not  to  en- 
danger its  servants  who  worked  on  its  trains.  Morrisette  v.  C. 
P.  R.,  74  Vt.  232,  52  Atl.  520 :  Choctaw,  O.  &  G.  B.  R.  r.  Mc- 
Dade,  191  U.  S.  68,  24  Sup.  Ct.  24,  48  L.  Ed.  96 ;  U.  Pac.  Ry. 
Co.  V.  O'Brien,  61  U.  S.  451,  16  Sup.  Ct.  618.  40  L.  Ed  766; 
Johnson  v.  St.  Paul,  etc.,  Ry.  Co.,  43  Minn.  53,  44  N.  W.  884: 
Allen  V.  Railroad  Co.,  57  Iowa,  624;  Chicago  &  I.  R.  Co.  v.  Rus- 
sell, 91  111.  298,  33  Am.  Rep.  54.  The  foregoing  cases  rest  upon 
the  well-established  principle  that  it  is  the  duty  of  the  master  to 
furnish  a  reasonably  safe  place  in  which  the  servant  is  to  per- 
form his  duties.  The  defendant,  however,  contends  that  there  is 
no  evidence  tending  to  show  but  that  the  tank  and  spout  were 
placed  at  a  reasonably  safe  distance  from  the  railroad  track, 
in  that  the  plaintiff  has  failed  to  produce  any  evidence  tending  to 
show  that  it  could  have  been  maintained  at  a  safer  distance  at 
that  place,  and  have  been  reasonably  useful  for  the  purpose  for 
which  it  was  constructed.  Assuming,  but  not  deciding,  that  it 
was  necessary  for  the  plaintiff  to  show  that  the  tank  and  spout 
could  have  been  constructed  and  maintained  in  a  safer  manner  at 
that  place,  the  fact  that  the  case  discloses  evidence  showing  the 
construction,  general  surroundings,  and  location  of  the  spout  made 
it  necessary  and  proper  for  the  court  below  to  submit  it  to  the 
jury  for  them  to  say  from  all  that  evidence  whether  it  was  negli- 
gence on  the  part  of  the  defendant  to  maintain  it  where  and  as 
it  was  at  the  time  of  the  injury.  That  was  the  legitimate  and 
proper  evidence  from  which  that  fact  was  to  be  determined,  and 
the  defendant's  argument  upon  this  point  is  not  supported  by  the 
facts.  Under  this  division  the  defendant  discusses  its  requests. 
Nos.  1,  2,  9,  10,  11,  12,  and  13.  No  useful  purpose  can  be  served 
in  disposing  of  these  requests  separately  or  with  any  great  par- 
ticularity.   It  is  enough  to  say  that  we  think  they  were  complied 
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with  so  far  as  they  were  justified  by  the  evidence  and  required 
by  the  issues  legitimately  raised  in  the  case. 

Under  division  C  the  question  is  raised  whether  the  risk  was 
assumed  by  McDuffee.    If  it  was  one  of  the  ordinary  risks  inci- 
dent to  his  employment,  it  was  assumed  when  he  entered  the  serv- 
ice of  the  defendant,  and  if  it  was  an  extraordinary  one,  and 
which  he  had  an  opportunity  to  ascertain,  and  had  in  fact  ascer- 
tained and  comprehended,  its  dangerous  character,  and  continued 
in  the  defendant's  service  after  'ascertaining  that   fact,  he  also 
assumed  that  risk;  but  we  think  that  risk  was  not  an  ordinary 
one  which  he  assumed   upon   entering  the  defendant's   service. 
It  can  well  be  said  of  this  danger  as  it  was  said  of  a  similar  struc- 
ture, in  case  of  Choctaw,  O.  &  G.  R.  R.  v,  McDade,  191  U. 
S.  67,  24  Sup.  Ct.  25,  48  L.  Ed.  96 :     "Its  maintenance  under 
the  circumstances  was  negligence  upon  tlie  part  of  the  railroad 
company."    Existing  as  it  did  through  the  wrong  of  the  defendant, 
it  was  an  extraordinary  risk,  and  th^  intestate  did  not  assume  it, 
unless  he  knew  and  comprehended  the  danger,  or,  in  the  circum- 
stances of  the  case,  will  be  taken  to  have  known  and  compre- 
hended it.     Dunbar  7/.  C.  V.  R.  Co.,  79  Vt.  474,  65  Atl.   528: 
Shattuck,  Adm'r,  v.  C.  V.  R.  Co.,  79  Vt.  469,  65  Atl.  529.  The  bur- 
den of  proving  that  McDuflFee  did  not  know  and  comprehend  the 
danger  rested  upon  the  plaintiff,  an,d,  unless  there  was  evidence 
in  the  case  tending  to  prove  that  fact,  the  verdict  should  have 
been  directed.    Dunbar  v.  C.  V.  R.  Co.,  supra.    We  think  there 
was  evidence  tending  to  prove  that  fact.     McDuffee  had  never 
been  over  this  road  north  of  Lyndonville  to  Newport  but  twice 
before  the  accident,  and  there  was  no  evidence  in  the  case  that 
he  had  ever  before  passed  this  tank  and  water  spout  which  was 
so  near  that  it  was  dangerous,  and  yet  so  far  away  that  the  danger 
was  not  obvious  without  measurement  or  careful  inspection.     It 
was  in  its  nature  a  trap.    Morrisette  v.  C.  P.  R.  Co.,  74  Vt.  232, 
52  Atl.  520.    The  defendant  lays  much  stress  upon  the  fact  that 
the  spout  was  open  and  plain  to  be  seen  for  quite  a  long  distance 
before  reaching  it;  but  this  is  not  the  controlling  fact.     While 
the  tank  and  spout  could  be  plainly  seen,  the  danger  could  not, 
and  herein  lay  the  mischief.    Its  apparent  safetv  lulled  the  servant 
into  fancied  security,  while  the  danger  could  be  discovered  only 
too  late  to  be  avoided.     McDuffee's  business  was  such  that  it 
did  not  require  him  to  measure  or  inspect  the  spout  and  ascertain 
its  distance  from  the  top  of  a  car,  and  therefore  the  natural  in- 
ference would  be  that  he  did  not  do  so.    These  facts,  therefore, 
would  be  evidence  tending  to  prove  that  he  knew  nothing  of  its 
danger ;  and,  if  he  had  gone  past  it  on  his  two  previous  trips,  hav- 
ing passed  it  safely  on  those  trips,  he  had  no  occasion  to  measure 
or  inspect  it,  but  had  the  right  to  rely  on  the  presumption  that 
the  defendant  had  performed  its  duty,  and  had  provided  a  safe 
place  for  him  in  which  to  perform  his  services.    Under  this  divi- 
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sion  the  defendant's  attorneys  discuss  the  eighth  request.  We 
think  that  request  was  fully  complied  with  so  far  as  it  stated  the 
law  upon  that  subject. 

Under  division  D  the  question  is  raised  whether  McDuffee 
was  guilty  of  contributory  negligence.  Th-e  ground  upon  which 
the  defendant  claims  that  McDuffee  was  guilty  of  contributory 
negligence  is  that  he  was  not  looking  in  the  direction  in  which 
the  cars  were  moving  at  the  time  of  his  injury,  and  because 
he  stood  at  one  side  of  the  running  or  center  board  on  the  top 
of  his  car.  There  were  no  facts  or  circumstances  in  the  case  from 
which  it  could  be  said  that,  as  matter  of  law,  McDuffee  was  re- 
quired to  look  in  the  direction  in  which  the  car  was  moving  to 
discover  dangers  such  as  this  was.  While  the  evidence  in  the 
case  tends  to  show  that  the  running  or  center  board  is  placed 
upon  the  car  for  the  convenience  of  the  brakeman,  it  does  not 
show  that  it  is  there  as  a  limitation  of  the  place  to  which  the  brake- 
man  is  confined  in  the  performance  of  his  duties  which  call  him 
to  the  top  of  the  car ;  but,  o*n  the  contrary,  it  tends  to  show  that 
some  of  his  duties  call  him  outside  of  that  limit,  especially  in 
signaling  trains,  as  appears  in  the  testimony  of  one  witness,  at 
least,  who  was  forced  to  dodge  this  spout  in  passing  it  when 
signaling  the  train  to  avoid  being  struck  by  it.  The  motion  for 
a  verdict  upon  this  ground  was  properly  overruled.  Requests  3, 
4,  14,  15,  16,  17,  and  18,  which  were  based  upon  the  same  ques- 
tion as  that  raised  in  division  D,  were  complied  with  by  the  court 
below  as  far  as  the  facts  in  the  case  and  the  law  warrant. 

Under  division  E  the  defendant  claims  th^t  there  can  be  no 
recovery,  because  the  accident  was  the  result  of  the  neglect  of 
a  fellow  servant  who  last  used  the  spout.  This  position  is  not 
well  taken,  for  the  evidence  does  not  support  it.  The  plaintiff 
relies  wholly  upon  the  neglect  of  the. defendant  in  maintaining  the 
tank  and  spout  as  they  were  maintained,  and  her  evidence  tends 
to  show  that  the  injury  was  the  result  of  their  negligent  main- 
tenance, and  not  in  their  use.  No  question  of  fellow  sen'ant 
was  raised  in  the  case,  and  no  error  was  committed  by  the  court 
below  in  refusing  to  direct  a  verdict  upon  this  ground. 

I'nder  division  F  the  question  is  raised  whether  there  was 
sufficient  evidence  to  support  a  finding  that  the  death  of  Mc- 
Duffee was  the  result  of  the  alleged  accident.  Upon  this  point 
the  defendant  has  brought  to  the  attention  of  the  court  a  large 
part  of  the  evidence  given  by  the  medical  experts,  and  asks  the 
court  to  weigh  the  same,  and  if,  in  their  judgment,  it  is  found  to 
be  insufficient  to  support  a  finding  that  death  resulted  from  the 
alleged  injury,  to  direct  a  verdict  for  the  defendant  on  that 
ground.  The  rule  that,  if  there  is  evidence  supporting  the  claim 
of  the  plaintiff,  the  court  will  not  direct  a  verdict  for  the  defend- 
ant, is  so  firmly  established  in  this  state  by  repeated  decisions  that 
the  citation  of  authorities  is  unnecessary.    In  this  case  there  was 
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evidence  tending  to  prove  that  death  resulted  from  the  alleged 
injury.  It  shows  that  on  the  afternoon  of  the  accident,  and 
not  long  after  it  occurred,  McDuffee  complained  to  the  plaintiff 
of  a  severe  pain  in  his  side,  and  said  "his  side  felt  queer,  funny, 
funny  feeling  in  his  side."  On  his  return  trop  to  Lyndonville 
the  afternoon  of  the  accident,  and  not  long  after  it,  McDuffee  said 
to  a  fellow  trainman  that  he  "felt  rotten."  The  medical  wit- 
nesses, who  were  found  by  the  court  to  be  qualified  as  experts, 
testified  in  substance  that,  in  their  opinion,  the  injury  probably 
caused  the  death  of  McDuffee,  and  Dr.  Allen,  in  answer  to  the 
hypothetical  question,  testified:  "Assuming  those  facts,  he  re- 
ceived the  injury  when  he  fell  upon  the  car."  The  injury  referred 
to  in  Dr.  Allen's  answer  above  was  the  injury  which  caused  the 
death  of  McDuffee.  From  this  testimony  of  the  experts,  in  con- 
nection with  the  evidence  upon  which  they  base  their  opinion, 
it  cannot  be  successfully  maintained  that  there  was  no  evidence 
upon  which  they  base  their  opinion,  it  cannot  be  successfully 
maintained  that  there  was  no  evidence  tending  to  prove  that  Mc- 
Uuffee's  death  resulted  from  the  alleged  injury  received  at  the 
water  spout.  The  charge  of  the  court  fairly  complied  with  the 
defendant's  requests  24,  25,  26,  27,  and  28,  so  far  as  they  stated 
the  law,  and  no  error  is  found  upon  this  point. 

2.  The  second  ground  of  error  assigned  by  the  defendant  is 
based  upon  the  court's  refusal  to  charge  as  requested  in  its  34 
separate  requests.  We  have  already  considered  and  disposed 
of  all  of  them,  except  requests  30,  31,  and  32,  in  our  treatment 
of  the  defendant's  first  ground  of  error.  Request  30  related  to 
an  alleged  variance  in  counts  1,  2,  3,  4,  5,  7,  8,  9,  and  10,  in  that 
in  those  counts  it  was  alleged  that  the  deceased  was  walking  when 
he  received  the  injury,  while  the  evidence  was  that  he  was  stand- 
ing still  when  he  received  it.  The  defendant's  counsel  argue  that 
the  court  should  have  charged  in  this  respect  as  requested,  be- 
cause the  variance  was  material ;  that  it  was  material  because, 
if  McDuffee  was  doing  nothing  and  was  standing  still,  he  had 
greater  reason  to  be  looking  out  for  danger  than  he  would  have 
had  if  he  was  engaged  in  any  duty  requiring  his  attention  to  be 
given  to  other  matters.  A  full  answer  to  this  argument  is  that 
the  evidence  does  not  warrant  the  assumption  that  he  was  doing 
nothing  but  standing  still,  for  the  witness  Belle  Villeneuve  testi- 
fied that  McDuffee  was  signaling  the  train  at  the  time  of  the 
injury;  besides  he  was  not  required  to  exercise  diligence  to  -iis- 
cover  dangers  which  were  the  result  of  the  defendant's  negli- 
gence. The  variance  claimed  by  the  defendant,  at  most,  was  only 
an  immaterial  difference,  and  therefore  not  a  variance,  for  a 
variance  means  material  difference.  State  zk  Briggs,  1  Aikens, 
226;  Skinner  v.  Grant,  12  Vt.  456.  Requests  31  and  32  related 
to  a  variance  in  counts  7  and  8,  and  as  the  defendant  has  not 
pointed  out  in  what  respect  such  alleged  variance  is  material, 
29  R  R  R— 31 
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and  as  we  are  unable  to  discover  any  materiality  in  such  alleged 
variance,  we  cannot  assume  that  it  was  error  for  the  court  below 
to  refuse  to  instruct  the  jury  as  requested.  What  the  court  said 
in  Duno  v.  Sessions,  65  Vt.  79,  26  Atl.  585,  may  well  be  said  here : 
**The  exceptions  must  show  that  the  particular  variance  relied 
upon  was  pointed  out  to,  and  passed  upon  by,  the  county  court." 
To  the  same  effect  is  Morey  v.  King,  49  Vt.  304,  and  Holdridge  v. 
Holdridge's  Est.,  53  Vt.  546. 

3.  The  third  ground  of  error  assigned  is  based  upon  the  charge 
of  the  court,  and  is  divided  into  several  subdivisions  denoted  by  the 
capital  letters  of  the  alphabet,  beginning  with  A  and  ending  with 
I,  inclusive.  We  deem  it  unnecessary  to  enter  into  a  discussion 
of  the  various  refinements  called  to  our  attention  in  these  numer- 
ous exceptions  to  the  charge  of  the  court  below,  as  we  think  the 
court  below  correctly  and  fully  stated  the  law  as  applied  to  the 
facts  of  this  case,  and  that  in  this  respect  there  was  no  error, 
nor  was  there  any  error  in  the  court's  refusal  to  require  the  plain- 
tiff to  elect  upon  which  count  she  would  rely,  for  she  was  entitled 
to  recover  upon  both.  Ranney,  AdmV,  v.  St.  J.  &  L.  C.  R.  Co., 
64  Vt.  277,  24  Atl.  1053. 

4.  The  fourth  ground  of  error  alleged  relates  to  the  admission 
and  exclusion  of  evidence.  Several  exceptions  were  taken  to 
the  admission  and  exclusion  of  evidence  during  the  trial ;  but,  as 
the  defendant  discusses  in  its  brief  only  one  exception,  we  direct 
our  attention  only  to  that  one.  That  exception  related  to  a  hy- 
pothetical question  put  to  Dr.  Allen.  The  exception  was  based 
upon  the  assumption  that  there  was  no  evidence  laying  a  founda- 
tion for  such  a  question.  In  the  earlier  part  of  our  opinion  we 
have  pointed  out  that  there  was  such  evidence  showing  that  Mc- 
Duffee  did  receive  such  injury  at  Newport  as  the  question  as- 
sumes, and  therefore  there  was  no  error  in  overruling  the  objec- 
tion and  admitting  the  answer. 

5.  The  fifth  alleged  ground  of  error  was  to  the  argument  of 
counsel  for  the  plaintiff.  In  opening  he  referred  to  what  the  de- 
fendant might  and  could  have  proved  by  evidence  peculiarly  in 
its  possession,  to  which  counsel  for  the  defendant  objected.  The 
<:ourt  cautioned  him  about  thjc  advisability  of  following  that  line 
of  argument,  and  after  a  little  discussion  concerning  the  pro- 
priety of  such  an  argument  he  said :  "If  I  hadn't  thought  it  was 
a  legitimate  line  of  argument,  I  would't  press  it,  but  I  feel  strongly 
that  it  is."  The  court  thereupon  permitted  him  to  proceed,  and, 
subject  to  the  defendant's  exception,  he  said :  "What  do  you 
say?  Does  any  presumption  arise  to  them  in  regard  to  that.'^ 
Gentlemen,  that  is  all  I  want  to  say.  Here  is  the  defendant. 
Here  is  the  plaintiff.  What  do  you  say  if  he  had  been  up  there 
at  a  previous  time  by  that  water  spout,  or  where  he  could  have 
seen  that  water  spout  and  its  dangers  to  a  man  on  top  of  a  car? 
Doesn't  it  lie  within  their  power  to  prove  it  ?"    The  argument  was 
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hiced  no  evidence  in 
ted,  and  went  to 
1  a  right  to  do. 
(  ause  of  its 
:^  only  when 
.  (1  in  the  case 
.linst  him  for  a 
^  knowledge  and 
iful,  the  judgment 
-nbstance,  that  Mc- 
e  he  had  never  been 
nf  that  fact  was  pecu- 
II  of  the  defendant,  and 
iiiission  to  do  so  was  evi- 
■  KTc,  and  therefore  did  not 
])iirden  was  upon  the  plain- 
not  know  of  the  existence  of 
Co.,  supra.    Counsel  attempted 
by  arguing  a  matter  not  in  the 
;lie  mind  of  an  ordinary  jury  as 
c  tending  to  show  that  the  intestate 
.i>ion,  go  past  this  spout,  and  so  did 
lor  aught  we  know  the  jury  may  have 
.1  alone  that  the  intestate  did  not  know 
k  it  was  harmful,  and  for  that  reason  the 
•  to  be  reversed.    As  this  holding  sends  the 
trial,  we  do  not  consider  the  other  excep- 
>:  i;ument,  believing  that  what  we  have  already 
ient  caution  to  counsel  in  this  case  to  restrain 
fling  the  legitimate  bounds  of  temperate  argument 
nt  of  the  case  at  a  future  trial, 
.^versed  and  remanded. 


484         Vol  29  R  R  R— Voi.  52  Am  &  Eng  R  Cas  N  S 


Sturgeon  v,  Tacoma  Eastern  R.  Co. 

(Supreme  Court  of  Washington,  Jan.  28,  1908.) 
[93  Pac.  Rep.  526.] 

Master  and  Servant — Master's  Liability  for  Injuries  to  Servant- 
Methods  of  Work — Customs.'^ — It  cannot  be  said,  as  matter  of  law, 
that  a  brakeman  is  negligent  in  attempting  to  board  a  moving  train, 
where  the  testimony  shows  that  such  is  the  common  custom. 

Same — Appliances — Inspection. — A  railroad  company  cannot  avoid 
liability  to  its  employees  by  imposing  on  them  the  duty  of  inspection 
without  affording  a  reasonable  opportunity  for  the  discharge  of  such 
duty. 

Same — Actions — Questions  for  Jury. — Plaintiff,  a  switchman  for 
defendant  railroad  company,  while  switching  a  wood  car  attempted 
to  board  the  moving  car  by  taking  hold  of  a  crosspiece  of  the  wood- 
rack  on  the  front  of  the  car,  and  it  broke,  letting  him  fall  to  the 
ground.  There  was  testimony  showing  it  to  be  customary  for  brake- 
men  to  use  the  crosspiece  for  such  purposes.  Held,  that  the  question 
whether  defendant  was  negligent  in  not  keeping  the  rack  reasonably 
safe  was  for  the  jury. 

Appeal  from  Superior  Court,  Pierce  County;  M.  L.  Clifford, 
Judge. 

Action  by  Ben  H.  Sturgeon  against  the  Tacoma  Eastern  Rail- 
road Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

Burkey,  O'Brien  &  Burkey,  for  appellant. 

E.  M.  Hay  den  and  Johtt  A,  Shacklefbrd,  for  respondent. 

RuDKiN^  J.  On  and  for  some  time  prior  to  the  27th  day  of 
January,  1906,  the  plaintiff  was  in  the  employ  of  the  defendant  as 
a  brakeman  on  one  of  its  logging  trains.  Between  the  hours  of 
4:00  and  6:00  o'clock  of  the  morning  of  the  above  date  the  train 
on  which  the  plaintiff  was  employed  stopped  at  Nelson's  siding 
on  the  line  of  the  defendant's  road  to  take  up  some  empty  cars 
on  a  side  track.  There  was  a  flat  car  partly  loaded  with  wood  in 
front  of  the  empties  which  the  train  was  about  to  pick  up,  and  in 
order  to  reach  the  empties  the  engine  was  backed  up  and  attached 
to  this  wood  car.  The  wood  car  was  next  attached  to  the  empties, 
and  the  train  drawn  forward  onto  the  main  track.  The  empties 
were  then  kicked  back  onto  the  main  track,  and  the  plaintiff  turned 
the  switch  in  order  that  the  wood  car  might  be  returned  to  its 

♦See  foot-notes  appended  to  Wise  Terminal  Co.  v.  McCormick 
(Va.),  19  R.  R.  R.  23,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  23,  where  all  the 
preceding  authorities  in  this  series  on  the  subject  are  collected. 
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original  position  on  the  side  track.  As  he  turned  the  switch  the 
plaintiff  signaled  the  engineer  to  back  the  train  onto  the  siding, 
and,  as  the  train  approached  him  at  a  speed  of  from  one  to  four 
miles  an  hour,  he  attempted  to  board  the  wood  car  for  the  purpose 
of  setting  the  brake  when  the  car  reached  its  proper  position  on 
the  siding,  by  placing  his  left  hand  and  left  knee  on  the  drawhead 
and  seizing  one  of  the  crosspieces  of  the  wood  rack  with  his  right 
hand.  The  crosspiece  thus  seized  was  defective  and  gave  way. 
In  an  effort  to  save  himself  the  plaintiff  attempted  to  throw  him- 
self clear  of  the  train,  but  his  left  foot  was  caught  and  crushed. 
This  action  was  brought  to  recover  damages  for  the  injury  thus 
received.  At  the  close  of  the  plaintiff's  case  the  court  directed 
a  nonsuit,  and  from  the  judgment  of  nonsuit  the  present  appeal  is 
prosecuted. 

Under  the  facts  thus  presented  two  questions  arise:  (1)  Was 
there  testimony  tending  to  show  negligence  on  the  part  of  the 
respondent?  and  (2)  was  the  appellant  guilty  of  contributory 
negligence  as  a  matter  of  law?  The  respondent  contends  that 
the  wood  rack  in  question  was  not  intended  for  use  as  a  ladder 
by  trainmen  in  boarding  cars,  but  there  was  no  testimony  on 
this  point.  On  the  other  hand  trainmen  of  years  of  experience 
testified  that  it  is  customary,  not  only  on  the  respondent's  road, 
but  on  all  railroads,  for  brakemen  to  board  cars  such  as  this  in 
the  identical  manner  in  which  the  appellant  attempted  to  board 
the  car  in  question.  If  this  custom  prevailed  and  was  known 
to  the  respondent,  or  should  have  been  known  by  the 
exercise  of  reasonable  diligence,  it  became  its  duty  to  make 
its  wood  racks  reasonably  safe  for  the  purpose  for  which  they 
were  habitually  used,  regardless  of  the  purpose  they  were  origi- 
nally intended  to  subserve.  Wallace  v.  Seaboard  Air  Line  Ry.  Cc, 
141  N.  C.  646,  54  S.  E.  399;  Dunn  v.  New  York  &  N.  H.  Ry.,  107 
Fed.  666,  46  C.  C.  A.  546 ;  Babcock  Lumber  Co.  v.  Johnson,  120 
Ga.  1030,  48  S.  E.  438. 

There  is  some  controversy  between  counsel  with  reference  to 
the  testimony  relating  to  the  condition  of  the  crosspiece  which 
gave  way  and  caused  the  appellant's  injury.  While  we  must  ac- 
cept the  record  as  certified  to  this  court  we  are  satisfied  that  the 
testimony  on  this  point  was  not  correctly  reported.  Sometimes 
counsel  and  the  witness  are  made  to  refer  to  the  "brake"  on  the 
car  and  sometimes  to  the  "break"  in  the  crosspiece.  To  a  certain 
extent  the  testimony  is  unintelligible,  but  it  is  apparent  that  some 
of  the  testimony  at  least  referred  to  the  break  in  the  crosspiece 
on  the  wood  rack,  and  that  the  appellant  testified  that  the  break 
was  an  old  one.  From  the  entire  record  the  jury  would  have  been 
warranted  in  finding  that  it  is  customary  for  trainmen  to  use  the 
crosspieces  on  the  wood  racks  in  boarding  cars  such  as  this  in 
the  manner  in  which  the  crosspiece  in  question  was  used  by  the 
appellant ;  that  this  custom  was  known  to  the  respondent ;  that  the 
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crosspiece  or  wood  rack  was  not  reasonably  safe  for  that  pur- 
pose, and  that  its  defective  and  unsafe  condition  could  have  been 
ascertained  by  the  respondent  by  the  exercise  of  rea- 
sonable diligence  and  proper  inspection.  Was  the  ap- 
pellant guilty  of  contributory  negligence?  The  respondent 
contends  that  he  was  for  two  reasons:  First:  in  at- 
tempting to  board  a  moving  train  in  the  manner  in  which  he 
did;  and,  second,  because  he  failed  to  inspect  the  car  as  re- 
quired by  the  rules  of  the  company.  It  certainly  cannot  be  said 
as  a  matter  of  law  that  a  brakeman  is  guilty  of  negligence  if  he 
attempts  to  board  a  moving  train.  The  testimony  shows  clearly 
that  such  is  the  common  custom,  and  it  is  perhaps  not  going  too 
far  to  say  that  the  existence  of  such  a  custom  is  a  matter  of  com- 
mon knowledge.  Prosser  v.  Montana  Central  Ry.  Co.,  17  Mont. 
372,  43  Pac.  81,  30  L.  R.  A.  814. 

The  rule  of  the  company  which  imposed  the  duty  of  inspection 
on  the  appellant  is  as  follows:     "672  (a)    Brakemen  report  to 
trainmaster,  assistant  superintendent,  or  superintendent,  and  obey 
the  conductor,  with  those  duties  they  will  become  familiar  and  as- 
sist in  performing."    Other  rules  impose  the  duty  of  inspection  on 
conductors,  and  it  is  contended  that  the  above  rule  imposes  a  like 
duty  on  brakemen.     It  must  be  apparent  that  a  brakeman  on  a 
dark  morning  has  but  little  opportunity  to  inspect  cars  while  en- 
gaged in  the  discharge  of  his  other  duties,  and  a  railroad  com- 
pany cannot  avoid  liability  to  its  employees  by  imposing  upon 
them  the  duty  of  inspection,  unless  a  reasonable  opportunity  is 
given  for  the  discharge  of  that  duty.     "A  master  cannot  shift 
upon  his  employees  his  responsibility  to  them  for  injuries  result- 
ing from  defects  due  to  wear  and  tear,  by  devolving  upon  them 
the  duty  of  inspection,  unless  they  are  given  time  and  oppor- 
tunity to  make  such  inspection,  as  would  reveal  the  defects.    And 
this  may  be  said  to  be  the  effect  of  the  decisions.    It  is  considered 
that  such  rules  should  receive  a  reasonable  interpretation,  and 
that  the  obligations  of  the  servant  should  be  determined  with 
reference  both  to  the  character  of  the  defect  and  to  his  ability 
to  make  an  examination.     Upon  this  basis,  the  validity  of  rules 
or  agreements  of  the  ordinary  tenor,  by  which  servants  are  ob- 
ligated to  examine  appliances,  may  often  be  upheld.    But  if  they 
are  couched  in  terms  which  indicate  a  clear  and  absolute  inten- 
tion on  the  employer's  part  to  impose  a  more  extensive  obliga- 
tion upon  the  servant  than  is  thus  declared  to  be  permissible,  they 
will  be  treated — by  most  courts  at  all  events — as  an  illegal  attempt 
to  subject  the  latter  to  the  duty  which  is  incumbent  upon  the  for- 
mer, of  seeing  that  the  plant  is  in  a  reasonably  safe  condition." 
1  Labatt,  Master  and  Servant,  p.  1178.     See,  also,  Matchett  t'. 
C.  W.  &  M.  Ry.,  132  Ind.  Sup.  334,  31  N.  E.  792;  Strong:'. 
Iowa  Central  Ry.  Co.,  94  Iowa,  380,  62  N.  W.  799;  Holmes  v. 
Southern  Pac.  Ry.  Co.,  120  Cal.  357,  52  Pac.  652. 
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On  the  entire  record  we  are  of  opinion  that  the  question  of 
negligence  on  the  part  of  the  respondent,  and  of  contributory 
negligence  on  the  part  of  the  appellant,  should  have  been  submitted 
to  the  jury  under  proper  instructions,  and,  for  the  court's  failure 
so  to  do,  the  Judgment  is  reversed,  and  a  new  trial  ordered. 

Hadi^Ey,  C.  J.,  and  Dunbar  and  Fuli^Erton^  JJ.,  concur. 


Indianapous  Union  Ry.  Co.  et  al,  v.  Waddington. 

(Supreme  Court  of  Indiana,  Dec.  11,  1907.) 
[82  N.  E.  Rep.  1030.] 

Statutes — Construction — Repealing  Clause. — ^A  repealing  clause  is 
subject  to  construction,  the  same  as  any  other  provision  of  statute, 
and  even  an  express  declaration  of  a  repeal  will  not  be  given  that 
effect  when  it  is  apparent  that  the  Legislature  did  not  so  intend. 

Courts — Supreme  Court — ^Appellate  Jurisdiction — Statutory  Provi- 
sions—Construction.— Act  March  9,  1907  (Acts  1907,  p.  237,  c.  148), 
§  1,  relates  to  cases  which  may  be  appealed  directly  to  the  Supreme 
Court,  clause  14  giving  the  court  jurisdiction  in  cases  "wherein  the 
amount  of  money  in  controversy,  exclusive  of  interest  and  costs  on 
the  judgment  of  the  trial  court,  exceeds  $6,000."  Section  2  provides 
that  the  clerk  shall,  on  the  taking  effect  of  the  act,  docket  in  the  Su- 
preme Court  all  cases  pending  if  the  Appellate  Court,  not  ready  for 
distribution,  the  jurisdiction  of  which  is  by  said  act  conferred  on  the 
Supreme  Court.  Then  follows  the  proviso  that  "all  cases  other  than 
those  herein  mentioned  shall  remain  in  the  Appellate  Court  and  be 
heard  and  finally  determined  by  said  Appellate  Court  as  though  this 
act  had  not  passed."  Held,  that  the  act  should  not  be  construed  as 
absolutely  repealing  Act  1901,  §  10,  subd.  3,  so  as  to  deprive  the  Su- 
preme Court  of  jurisdiction  of  an  appeal  from  the  Appellate  Court 
pending  at  the  time  of  the  passage  of  the  act  of  1907. 

Street  Railroads — Collisions  with  Vehicles — Negligence  of  Serv- 
ants—Pleading.— In  an  action  against  a  street  railway  company  for 
wrongful  death  through  a  collision  between  the  locomotive  on  which 
decedent  was  riding  and  defendant's  street  car,  a  paragraph  of  the 
complaint  directly  charging  defendant  with  negligence,  and  charging 
that  decedent  met  his  death  by  reason  of  the  negligence  of  defend- 
ant as  therein  alleged,  was  sufficient,  though  it  did  not  allege  that 
defendant's  servants  were  at  the  time  in  the  line  of  their  duty. 

Same— Proximate  Cause  of  Injury — Pleading. — In  an  action  for 
wrongful  death,  the  complaint  alleged  that  while  one  of  defendant 
railroad  company's  locomotives,  on  which  decedent,  an  employee, 
was  riding  westerly,  was  approaching  a  street  crossing,  defendant 
street  railway  company,  whose  tracks  crossed  the  railroad  tracks, 
negligently  ran  its  car  upon  the  crossing  without  sending  its  con- 
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ductor  ahead  as  required  by  a  city  ordinance  to  ascertain  whether 
locomotives  or  cars  were  approaching;  that  a  collision  ensued,  and, 
to  escape  injury,  decedent  jumped  from  the  locomotive;  that  at  the 
same  time  another  of  defendant  railroad  company's  locomotives, 
which  was  running  easterly  on  a  parallel  track  at  a  speed  in  violation 
of  a  city  ordinance,  struck  the  street  car,  and  decedent  was  killed. 
Held,  that  these  averments  did  not  show  that  the  first  collision  was 
a  remote,  rather  than  a  proximate,  cause  of  the  injury,  in  view  of  a 
direct  averment  of  negligence  of  the  street  railway  company  as  the 
cause  of  the  accident. 

Same — Pleading — City  Ordinance. — In  an  action  for  wrongful  death 
of  an  employee  of  defendant  railroad  company,  an  averment  that 
its  locomotive  was  being  run  at  the  time  at  an  unlawful  speed,  in 
violation  of  a  city  ordinance  "which  is  and  was  at  the  time  of  the 
injury  as  follows"  (setting  it  out),  sufficiently  alleged  that  the  ordi- 
nance was  in  force  at  the  time  of  the  injury. 

Municipal  Corporations  —  Ordinances  —  Repeal  —  Statutory  Provi- 
sions.— Act  March  6,  1891  (Acts  1891,  p.  137,  c.  97),  governing  cities 
of  more  than  100,000  inhabitants,  gave  the  right  to  regulate  the  speed 
of  cars  and  locomotives,  and  also  to  secure  the  safety  of  citizens  and 
others  in  the  running  of  trains  through  the  city,  and  provided  (Bums' 
Ann.  St.  1901,  §  3772)  that  all  ordinances,  etc.,  not  inconsistent  with 
the  act  should  remain  in  force  until  repealed  by  the  common  council 
etc.  Held,  that  the  act  did  not  repeal  an  ordinance  passed  in  1866, 
under  authority  of  Acts  Sp.  Sess.  1865,  p.  3,  c.  1,  limHing  the  speed  of 
locomotives  and  cars.  ^ 

Master  and  Servant — Ifijury  to  Servant — Assumption  of  Risk— Neg- 
ligence of  Co-Employee.'^ — A  railroad  employee  does  not  assume  the 
risk  of  injury  resulting  from  the  violation  by  a  co-employee  of  a 
city  ordinance  limiting  the  speed  of  locomotives  and  cars. 

Same — Negligence  of  Master — Operation  of  Railroad — Pleading.— 
In  an  action  against  a  railroad  company  for  wrongful  death  of  an 
employee,  the  complaint  alleged  that,  while  a  street  car  was  stand- 
ing across  defendant's  tracks,  one  of  defendant's  engines  negligently 
ran  against  the  car  and  threw  it  from  the  tracks,  etc.,  whereby  de- 
cedent was  injured.  Held,  that  the  allegation  of  negligence  was  suf- 
ficient on  demurrer. 

Same — Injury  to  Servant— Assumption  of  Risk— Employer's  Lia- 
bility  Act— Construction.!— Employer's    Liability    Act.,   §   l   (Burns' 

♦For  the  authorities  in  this  series  on  the  question  whether  a  tbH' 
road  employee  assumes  the  risks  from  the  violation  of  ordinances 
limiting  the  speed  of  his  employer's  trains  of  cars,  see  foot-notes  ap- 
pended to  Norfolk  &  W.  Ry.  Co.  v.  Gesswine  (C.  C.  A.),  20  R.  ^ 
R.  553.  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  553;  Ives  v.  Wisconsin  Cent.  Ry- 
Co.  (Wis.),  20  R.  R.  R.  393,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  393. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  contributory 
negligence  of,  or  assumption  of  risk  by,  the  injured  servant  on  the 
right  to  recover   for  his  injuries  under  an  employers'   liability  act, 
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Ann.  St.  1901,  §  7083),  makes  every  railroad  or  other  corporation 
liable  for  personal  injury  suffered  by  an  employee  while  in  its  serv- 
ice "(4)  where  such  injury  was  caused  by  the  negligence  of  any  per- 
son in  the  service  of  such  corporation  who  has  charge  of  any  *  *  * 
locomotive  engine  or  train  upon  a  railway,  or  where  such  injury  was 
caused  by  the  negligence  of  any  person,  co-employee  or  fellow  serv- 
ant engaged  in  the  same  common  service  in  any  of  the  several  de- 
partments of  the  service  of  any  such  corporation,  the  said  person, 
co-employee  or  fellow  servant  at  the  time  acting  in  the  place  and  per- 
forming the  duty  of  the  corporation  in  that  behalf,  and  the  person 
so  injured,  obeying  the  order  of  some  superior  at  the  time  of  such 
injury,  having  authority  to  direct."  Held,  that  the  doctrine  of  as- 
sumed risk  is  not  applicable  to  cases  arising  under  such  fourth  sub- 
di^sion. 

Railroads — Accidents  at  Crossings — Proximate  Cause  of  Injury — 
Trial — Special  Findings. — In  an  action  for  wrongful  death,  the  com- 
plaint alleged  that  while  one  of  defendant  railroad  company's  loco- 
motives, on  which  decedent,  an  employee,  was  riding  westerly,  was 
approaching    a    street   crossing,    defendant    street    railway    company 
whose  tracks  crossed  the  railroad  tracks  negligently  ran  its  car  upon 
the  crossing  without  sending  its  conductor  ahead,  as  required  by  a 
city  ordinance,  to  see  whether  locomotives  or  cars  were  approaching; 
that  a  collision  ensued  between  the  locomotive  and  the  car,  and  that, 
to  escape  injury,  decedent  jumped  to  the  ground;  that  at  the  same 
time  another   of   defendant   railroad   company's    locomotives,    which 
was  running  easterly  on  a  parallel  track  at  a  speed,  in  violation  of  a 
city  ordinance  limiting  the  speed  to  four  miles  an  hour,  struck  the 
street  car,  and  decedent  was  killed.    It  was  also  alleged  that  the  brake 
on  the  street  car  was  defective.    The  answers  of  the  jury  to  interrog- 
atories stated,  in  substance,  that  the  first  collision  was  a  slight  one; 
that  the  east-bound  locomotive  was  running  at  the  rate  of  12  miles 
per  hour  at  the  time  of  the  first  collision;  that  it  was  then  250  feet 
away,  and  could  not  have  been  stopped  in  time  to  avoid  the  collision, 
though  it  could  have  been  stopped  if  running  at  the  rate  of  four 
miles  per  hour;  that  the  brake  on  the  street  car  did  not  fail  to  work; 
and  that  the  failure  of  the  engineer  of  the  east-bound  locomotive  to 
begin  to  stop  his  train  promptly  when  he  saw  the  first  collision  was 
not  the  sole  and  proximate  cause  of  the  second  collision.     In  answer 
to  the  question:    "What,  if  any,  careless  or  negligent  act  of  any  per- 
son engaged  in  running  said  street  car  caused,  or  helped  to  cause, 
said  first  collision?"  the  jury  answered:    "The  act  of  the  conductor  in 
beckoning  the  motorman  to  come  on."    Held,  that  there  was  nothing 


see  foot-notes  appended  to  Atlantic  C.  L.  R.  Co.  v.  Ryland  (Fla.),  18 
R.  R.  R.  834,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  834,  where  all  the  pre- 
ceding ones  are  collected;  first  foot-note  appended  to  Pittsburg,  etc., 
Ry.  Co.  V.  Ross  (Ind.),  23  R.  R.  R.  160,  46  Am.  &  Eng.  R.  Cas.,  N. 
S.,  160. 
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in  the  answers  to  show  thdt  the  negligence  of  each  defendant  in  ap- 
proaching the  crossing  was  not  a  proximate  cause  of  the  injury. 

Street  Railroads — Collisions — ^Negligence  —  Evidence.  —  In  an  ac- 
tion against  a  street  railway  company  and  a  railroad  company  for 
wrongful  death  from  a  collision,  evidence  held  not  to  show  freedom 
of  street  railway  from  negligence  proximately  contributing  to  the  in- 
jury. 

Evidence — Best  and  Secondary — Collateral  Matter. — In  an  action 
against  a  railroad  company  for  wrongful  death  from  an  accident  at  a 
street  crossing,  oral  evidence  that  the  crossing  was  within  the  cor- 
porate limits  of  a  city  was  admissible. 

Railroads — Operation — Municipal  Regulation  —  Speed  Ordinance- 
Validity. — A  city  ordinance  limiting  the  speed  for  locomotives  while 
passing  through  the  city  did  not  become  invalid  from  a  failure  to 
afterwards  limit  the  speed  of  electric  cars;  the  fact  that  such  cars  are 
more  readily  controlled  than  steam  cars  affording  just  ground  for 
distinguishing  between  them  in  respect  to  speed. 

Street  Railroads  —  Collisions  —  Negligence  —  Crossing  Raflroad 
Track. — The  attempt  of  those  in  charge  of  a  south-bound  street  car 
to  cross  a  double  railroad  track  when  a  west-bound  train  was  almost 
on  the  car,  and  an  east-bound  locomotive  was  but  a  few  hundred  feet 
away,  with  the  bell  ringing  and  having  whistled  for  the  crossing,  was 
gross  negligence. 

Negligence — Contributory  Negligence — Instructions. — ^Where,  in  an 
action  for  injuries  through  negligence,  there  was  no  evidence  of  con- 
tributory negligence,  it  was  not  error  to  refuse  to  instruct  on  that 
subject. 

Street  Railroads — Collision — Action. — In  an  action  against  a  street 
railway  company  for  wrongful  death  in  a  collision  between  a  street 
car  and  a  locomotive  at  a  crossing,  plaintiff  alleged  that  defendant's 
car  proceeded  to  cross  the  railroad  track  without  sending  some  one 
ahead,  as  required  by  a  city  ordinance,  to  look  for  approaching  trains, 
and  the  complaint  contained  an  independent  charge  that  defendant 
negligently  failed  to  make  proper  investigation  to  ascertain  whether 
trains  were  approaching,  and  negligently  ran  its  car  in  front  of  the 
locomotive.  Held,  that  proof  of  a  violation  of  the  ordinance  was  not 
essential  to  plaintiff's  recovery. 

Appeal  from  Circuit  Court,  Hamilton  County;  Sam.  R.  Art- 
man,  Special  Judge. 

Action  by  Elmer  E.  Waddington,  administrator  of  John  H. 
Heckman,  against  the  Indianapolis  Union  Railv^ay  Company  and 
another.  Judgment  for  plaintiff, -and  defendants  appeal.  Af- 
firmed. 

See  81  N.  E.  1179. 

Kane  &  Kane,  Baker  &  Daniels,  P.  Winters,  W,  F.  Christian, 
and  W.  H.  Latta,  for  appellants. 

C  F.  Remy,  J.  W.  Donaker,  and  Shirts  &  Fertig,  for  appellee 
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GiLLETT,  J.  Appellee  brought  this  action  against  the  Indian- 
apolis Street  Railway  Company  and  the  Indianapolis  Union  Rail- 
way Company  to  recover  for  the  alleged  negligent  killing  of  his 
decedent,  John  H.  Heckman. 

The  first  question  for  our  consideration  arises  upon  the  mo- 
tion of  appellee  to  dismiss  the  appeal  from  the  Appellate  Court 
to  this  court,  on  the  ground  that  the  act  of  March  9,  1907  (Acts 
1907,  p.  237,  c.  148),  has  deprived  us  of  jurisdiction.  Section 
1  of  that  act  relates  to  cases  which  may  be  appealed  directly  to 
the  Supreme  Court,  and  the  fourteenth  clause  of  that  section  gives 
this  court  jurisdiction  in  cases  "wherein  the  amount  of  money  in 
controversy,  exclusive  of  interest  and  costs,  on  the  judgment  of 
the  trial  court,  exceeds  $6,000."  Section  2  provides  that  the  clerk 
shall,  upon  the  taking  effect  of  the  act,  docket  in  the  Supreme 
Court  all  cases  then  pending  in  the  Appellate  Court,  not  ready  for 
distribution,  the  jurisdiction  of  which  is  by  said  act  conferred 
upon  the  Supreme  Court.  Then  follows  this  proviso :  "That  all 
cases  other  than  herein  mentioned  shall  remain  in  the  Appellate 
Court,  and  be  heard-  and  finally  determined  by  said  Appellate 
Court  as  though  this  act  had  not  passed."  It  may  be  admitted 
that  it  was  competent  for  the  General  Assembly  to  cut  off  this 
court^s  jurisdiction  on  appeal  from  the  Appellate  Court.  We 
are  of  opinion,  however,  that  this  is  not  the  effect  of  said  act  as 
applied  to  cases  of  the  class  in  question,  which  were  ready  for 
distribution  at  the  time  the  law  took  effect.  A  repealing  clause 
is  subject  to  construction,  the  same  as  any  other  provision  of 
statute.  Arnett  v.  State  ex  rel.,  80  N.  E.  153,  8  L.  R.  A.  (N.  S.) 
1192;  26  Am.  &  Eng.  Ency.  of  Law,  720.  Even  an  express  decla- 
ration of  a  repeal  will  not  be  given  that  effect  when  it  is  apparent 
that  the  Legislature  did  not  so  intend.  We  observe,  in  the  first 
place,  that  as  applied  to  cases  in  which  more  than  $6,000  is  in 
controversy  upon  the  judgment  the  statute  continues  the  legisla- 
tive policy  of  this  state  for  many  years  to  give  this  court  final 
jurisdiction  for  the  purposes  of  review  of  this  class  of  cases. 
WTiat  reason  could  there  be,  therefore,  for  permitting  certain 
cases  of  this  class  to  be  conclusively  determined  by  the  Appel- 
late Court?  A  construction  is  to  be  preferred  which  carries  out 
the  general  policy ;  thus  leaving  all  interests  unimpaired.  26  Am. 
&Eng.  Ency.  of  Law  (2d  Ed.)  758;  Taylor  v.  Strayer,  167  Ind» 
23,  78  N.  E.  236 ;  State  v.  Kates,  149  Ind.  46,  48  N.  E.  365.  In* 
determining  whether  it  was  the  legislative  purpose  by  the  repealing 
clause  absolutely  to  repeal  subdivision  3  of  section  10  of  the  act 
of  1901  (page  567,  c.  247),  the  fact  must  not  be  lost  sight  of  that 
section  17  of  the  latter  act  provides  that,  if  a  clause  be  appealed 
to  the  Supreme  Court  from  the  Appellate  Court,  "the  judgment 
of  the  division  of  the  Appellate  Court  is  thereby  vacated."  We 
would,  therefore,  have  the  startling  consequence,  as  applied  to 
cases  which  had  been  decided  by  the  Appellate  Court  and  were 
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pending  on  appeal  in  this  court  at  the  time  the  act  of  1907  took 
effect,  that,  if  the  provision  for  repeal  were  literally  followed, 
there  would  not  even  remain  the  judgment  of  the  Appellate  Court, 
so  that,  whatever  might  have  been  the  judgment  of  the  latter 
court,  the  judgment  of  the  trial  court  would  have  to  prevail ;  the 
fact  being  that  the  act  of  1907  had  deprived  us  of  jurisdiction 
while  section  17  of  the  act  of  1901  had  operated  to  vacate  the 
judgment  of  the  Appellate  Court.  It  cannot  be  presumed  that 
such  a  result  was  contemplated  by  the  Legislature,  when  it  added 
the  repealing  clause  to  the  act  of  1907.  Therefore  we  are  led 
seriously  to  doubt  the  proposition  that  said  clause  should  be  given 
an  unrestricted  operation.  But  we  do  not  rest  our  conclusion 
on  the  above  consideration.  The  proviso  of  section  2  provides 
that  distributed  cases  of  the  class  in  question  "shall  be  heard  and 
finally  determined  by  said  Appellate  Court  as  though  this  act  had 
not  been  passed."  Looking  at  the  question  from  this  viewpoint, 
it  appears  that,  if  the  situation  stood  as  to  such  cases  as  though  the 
act  of  1907  had  not  been  passed,  that  court  never  did  possess  the 
power  of  final  determination.  The  word  "final,"  therefore,  ap- 
pears to  have  been  used,  as  it  frequently  is  in  reference  to  judg- 
ments, as  denoting  the  essential  character  of  the  judgment,  and 
not  the  mere  consequence  thereof.  19  Cyc.  532.  If  the  Appel- 
late Court  is  to  hear  and  determine  the  case  as  if  the  act  of  1907 
had  not  been  passed,  it  follows  that  said  court  has  never  had, 
and  therefore  is  still  without,  the  power  to  render  a  judgment 
which  shall  be  final,  using  that  word  in  the  sense  of  conclusive. 
Counsel  for  appellee  find  themselves  constrained  to  argue  as  to  the 
proper  construction  of  the  act  as  one  of  an  ambiguous  character, 
but,  in  view  of  the  considerations  above  suggested,  we  can  but  re- 
gard such  implied  admission  as  leading  to  the  conclusion  that, 
so  long  as  it  is  a  matter  of  construction,  such  consequences  should 
be  avoided.  "Statutes  will  be  construed  in  the  most  beneficial 
way  which  their  language  will  permit  to  prevent  absurdity,  hard- 
ship, or  injustice,  to  favor  public  convenience,  and  to  oppose  all 
prejudice  to  public  interest.  The  considerations  of  evil  and  hard- 
ship may  properly  exert  influence  in  giving  a  construction  to  a 
statute  when  its  language  is.  ambiguous  or  uncertain  and  doubt- 
ful." Sutherland,  Statutory  Construction,  §  34.  The  motion  to 
.dismiss  is  overruled. 

Heckman  came  to  his  death  in  a  collision  between  a  street  car 
of  the  Indianapolis  Street  Railway  Company  and  a  freight  train 
of  the  Indianapolis  Union  Railway  Company,  which  occurred  at 
the  intersection  of  the  latter's  tracks  with  East  street,  in  the  city 
of  Indianapolis.  The  street  rtms  north  and  south,  and  the  steam 
railway  tracks  cross  it  at  right  angles.  On  the  da}'  in  question 
the  street  car,  which  was  running  north,  came  into  collision  with 
a  locomotive  (No.  11)  attached  to  several  freight  cars,  which  was 
going  west  on  the  north  track  of  the  steam  railroad.     Heckman, 
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who  was  a  brakeman  of  the  Indianapolis  Union  Railway  Company, 
and  as  such  was  riding  on  said  locomotive,  jumped  therefrom, 
and  was  killed,  by  reason  of  the  fa(jt  that  the  street  car  was  struck 
by  another  locomotive  (No.  4)  which,  with  a  train  of  cars,  was 
running  east  on  the  south  track  of  said  company.    The  case  was 
tried  on    the    ninth    and    tenth    paragraphs    of    the    complaint 
and    resulted    in    a    verdict    and    judgment    against    both    of 
said   appellants.    We   shall   not   attempt   to   set   out   all   of   the 
averments    of    the    ninth  paragraph  of    complaint,  but  only  so 
much  thereof  as  is  relevant  to  the  objections  which  appellants 
severally  urge  against  it.    It  is  therein  charged  that  the  street  rail- 
way company's  servants  who  were  in  charge  of  said  street  car 
knew  that  trains  of  the  Union  Railway  Company  passed  over 
said  crossing  at   frequent  intervals,  and  could  by  the  exercise 
of  reasonable  care  have  seen  said  locomotives  approaching  be- 
fore going  upon   the  tracks;  that  the  street  railway  company 
negligently  permitted  its  said  car  to  enter  upon  said  tracks  with- 
out sending  the  conductor  thereof  or  any  other  person  in  front 
of  said  car  to  ascertain  whether  locomotives  or  cars  were  ap- 
proaching as  required  by  an  ordinance  of  the  city  of  Indianapolis 
approved  February  9,  1901,  and  in  full  force  and  effect  on  the 
26th  day  of  November,  1902  (the  day  of  the  collision).    The  or- 
dinance referred  to  is  then  set  out.     It  is  further  charged  that 
the  Indianapolis  Street  Railway  Company  negligently  failed  to 
make  reasonable  or  proper  investigation  in  order  to  ascertain 
whether  locomotives  or  trains  were  approaching  said  crossing, 
and  negligently  ran  said  street  car  on  and  upon  said  tracks  and 
crossing  and  in  front  of  engine  No.  4;  that  the  servants  of  said 
street  railway  company  in  charg^e  of  said  car  knew,  or  by  the  exer- 
cise of  reasonable  care  and  diligence  could  have  ascei  tained  and 
known,  before  attempting  to  cross  said  tracks,  that  the  locomotive 
and  train  approaching  from  the  east  would  strike  and  collide  with 
said  car,  and  that,  if  said  collision  occurred,  there  would  be 
danger  of  a  collision  with  the  train  coming  from  the  west ;  that  the 
brake  on  said  street  car  was  worn  out  and  out  of  repair,  and,  when 
the  servants  in  charge  of  said  car  discovered  the  approach  of 
said  locomotive  No.  11,  the  brake  on  said  car,  by  reason  of  its 
said  worn  and  defective  condition  as  aforesaid,  failed  to  work, 
and  they  were  unable  to  stop  said  car,  but  negligently  ran  the  said 
*'ar  upon  the  tracks  and  crossing;  of  said    steam  railway,  and  the 
said  car  struck  and  came  into  collision  with  engine  No.  11,  and  the 
front  end  of  said  street  car  was  turned  to  the  west;  that  at  or 
about  the  time  of  said  collision  Heckman,  who  was  in  a  position 
of  peril  on  account  of  such  impending  collision,  in  order  to  avoid 
the  danger,  jumped  to  the  ground  on  the  south  side  of  said  loco- 
motive :  that  at  that  time,  without  the  knowledge  of  said  decedent, 
said  locomotive  No.  4,  in  charge  of  an  engineer  and  conductor,  the 
servants  of  the  Indianapolis  Union  Railway  Company,  was  be- 
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ing  run  backward  at  a  high  and  dangerous  rate  of  speed — that  is 
to  say,  at  the  rate  of  more  than  four  miles  per  hour,  to  wit,  at 
the  rate  of  eight  miles  per  hour,  in  violation  of  an  ordinance  of 
said  city  "approved  March  12,  1866,  which  is,  and  was  at  the  time 
of  the  injury  of  said  decedent  as  follows"  (here  the  speed  ordi- 
nance limiting  the  speed  of  locomotive  sand  cars  to  a  rate  of  speed 
of  four  miles  per  hour  is  set  out).     It  is  further  alleged  that 
the  servants  in  charge  of  said  locomotive  No.  4  saw  or  could  have 
seen  the  street  car  upon  the  crossing,  and  might  have  stopped 
the  locomotive  in  time  to  have  avoided  the  collision,  if  it  had  not 
been  that  they  were  running  at  said  high  and  unlawful  rate  of 
speed,  but,  because  of  that,  it  was  impossible  for  them  so  to  do 
after  they  saw  or  could  have  seen  the  street  car  and  the  locomo- 
tive in  collision;  that  the  servants  of  the  street  railway  in  charge 
of  said  car  knew,  before  entering  upon  said  crossing  in  front  of 
locomotive  No.  11,  or  could  have  known  by  the  exercise  of  ordi- 
nary care,  and  by  complying  with  the  provision  of  the  aforesaid 
ordinance,    that    locomotive    No.    4    and    the    train    of    cars 
attached    thereto    was    approaching    at    such    high,    dangerous, 
and    unlawful    rate    of    speed,    and    that,    by    reason    thereof, 
it    would  be  impossible    for    the    servants    of .  the    Indianapolis 
Union  Railway  Company  to  stop  said  locomotive  and  train  of 
cars  in  time  to  avoid  said  collision,  and  that,  by  reason  of  the  negli- 
gence of  defendants  as  herein  alleged,  and  without  knowledge  of 
said  decedent,  he  lost  his  life. 

The  Indianapolis  Street  Railway  Company  has  not  questioned 
the  sufficiency  of  the  tenth  paragraph  of  complaint.  Counsel  for 
said  company  insist,  however,  that  the  ninth  paragraph  was  in- 
sufficient, on  the  ground  that  it  is  not  alleged  that  the  servants  of 
said  company  were  in  the  line  of  their  duty.  A  sufficient  answer 
to  this  proposition  is  that  said  paragraph  directly  charges  the 
company  with  negligence,  and  that  it  is  charged  that  decedent 
met  his  death  by  reason  of  the  negligence  of  the  defendants  as 
therein  alleged. 

It  is  further  urged  by  counsel  for  the  street  railway  company 
that  the  ninth  paragraph  affimatively  shows  that  Heckman  was 
killed  as  a  result  of  the  collision  of  locomotive  No.  4  with  the 
street  car,  and  from  this  it  is  argued  that  the  street  railway  com- 
pany had  no  reason  to  apprehend  that  the  Indianapolis  Union 
Railway  Company  was  violating  the  speed  ordinance,  and  that, 
therefore,  the  prior  collision  should  be  regarded  as  a  remote  rather 
than  a  proximate  cause  of  the  injury.  Assuming  the  validity 
and  operation  of  the  speed  ordinance  as  to  the  steam  railway 
company,  we  have  a  case  in  which  the  two  companies  were  con- 
temporaneously engaged  in  the  commission  of  unlawful  acts. 
Each,  in  violation  of  law,  was  proceeding  to  the  point  of  intersec- 
tion, where  the  street  car,  owing  to  the  nonresponsible  act  of 
the  engineer  of  locomotive  No.  11,  would  be  brought  into  collisicn 
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with  locomotive  No.  4,  thus  bringing  into  conjunction  the  con- 
sequences of  the  unlawful  acts  above  referred  to.    Both  ordinances 
had  been  adopted,  as  we  must  presume,  for  the  purpose  of  in- 
creasing the  margin  of  safety  at  the  crossing,  and,  owing  to  a 
mutual  disregard  of  the  law  on  the  part  of  the  servants  of  the  two 
companies,  a  consequence  which  the  ordinance  was  designed  to 
guard  against  happened.     The  unlawful  presence  of  the  street 
car  upon  the  steam  railroad  tracks  at  that  particular  time,  al- 
though the  car  had  been  stopped  by  the  first  collision,  was  still  a 
continuing  factor  in  the  fatal  accident  which  followed.    It  was  not 
necessary  that  the  servants  of  the  street  car  company  should  have 
been  able  to  apprehend  the  concrete  menace  which  attended  upon 
their  neglect  to  make  out  a  case  of  negligence  against  them. 
Chicago,  etc.,  R.  Co.  v,  Prichard,  79  N.  E.  508,  9  L.  R.  A.  (N. 
S.)  857;  1  Street,  Foundations  of  Legal  Liability,  104.     It  is 
enough,  it  appearing  that  the  original  act  of  negligence  was  reason- 
ably calculated  to  eventuate  in  the  second  collision,  that  the  injury, 
in  the  precise  manner  of  its  occurrence,  now  appears  to  have 
been  such  a  natural  conseqdence  of  such  negligence  as  to  warrant 
the  conclusion  that  the  street  car  company  was  really  responsible 
for  the  injury.    Chicago,  etc.,  R.  Co.  v.  Prichard,  supra ;  Hill  v, 
Winsor,  118  Mass.  251 ;  Hoeppefz^.  Southern  Hotel  Co.,  142  Mo. 
378,  44   S.    W.  257;   Thompson,   Com.    on   Negligence,    §    59. 
Distinguishing  between  causes  and  effects,  there  was  abundant  war- 
rant for  the  conclusion  that  the  case  was  one  of  strictly  contem- 
poraneous negligence.    It  appears  to  us  that  the  action  was  prop- 
erly brought  against  both  defendants.    Barrett  v.  Third  Ave.  R. 
Co.,  45  N.  Y.  628;  Cuddy  v.  Horn,  46  Mich.  596,  10  N.  W.  32,  41 
Am.  Rep.  178;  Lanez/.  Atlantic  Works,  111  Mass.  136;  Village  of 
Carterville  v.  Cook,  129  111,  152,  22  N.  E.  14,  4  L.  R.  A.  721,  and 
note  to  this  case  as  reported  in  16  Am.  St.  Rep.  248 ;  Flaherty  v, 
Minneapolis,  etc.,  R.  Co.,  39  Minn.  328,  40  N.  W.  160,  1  L.  R. 
A.  680,  12  Am.  St.  Rep.  654.    And  see  Louisville,  etc..  Ferry  Co. 
V,  Xolan,  135  Ind.  60,  34  N.  E.  710.    The  editor  of  the  American 
State  Reports,  in  the  course  of  a  carefully  prepared  note  on  the 
subject  of  proximate  an^  remote  cause,  says  that  the  most  fre- 
quent exception  to  the  rule  that  a  defendant  is  not,  in  general, 
liable  for  an  independent  act  of  negligence  by  a  third  person,  "is 
to  be  found  in  that  numerous  class  of  cases  in  which  a  person  by 
Ws  negligence  produces  a  dangerous  condition  of  things  which 
does  not  become  active  for  mischief  until  another  person  has  op- 
erated upon  it  by  the  commission  of  another  negligent  act  which 
might  not  unreasonably  be  anticipated  to  occur.    The  original  act 
of  negligence  is  then  regarded  as  the  proximate  cause  of  the  in- 
jury which  finally  results.     The  principle  is  that  the  first  act  is 
regarded  as  being  continuous  in  its  operation  up  to  the  time  of  the 
second,  and  therefore,  for  the  purposes  of  fixing  the  defendant's 
liability,  the  two  acts  are  treated  as  contemporaneous. "    36  Am. 
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St.  Rep.  845.  Besides,  the  complaint  shows  that  trains  of  the 
Union  Railway  Company  passed  such  crossing,  going  in  both  di- 
rections at  frequent  intervals.  This  court  has  said  that  a -rail- 
way track  is  in  itself  a  warning  of  danger,  and  no  traveler  is 
warranted,  without  any  precaution,  in  venturing  thereon,  upon 
the  mere  assumption  that  the  company  has  obeyed  a  municipal 
regulation.  Mallott  v,  Hawkins,  159  Ind.  127,  135,  63  N.  E.  308; 
Baltimore,  etc.,  R.  Co.  v.  Conoyer,  149  Ind.  524,  48  N.  E.  352,  49 
N.  E.  452;  Miller  v.  Terre  Haute,  etc.,  R.  Co.,  144  Ind.  323,  43 
N.  E.  257;  3  Elliott  on  Railroads,  §  1171.  Here  the  complaint 
contains  an  averment  as  to  the  cause  of  the  accident ;  and  we  can- 
not say  that  the  particular  averments  as  to  the  manner  in  whicli 
the  accident  occurred  are  sufficient  to  overcome  such  charge. 
Bessler  v,  Laughlin,  79  N.  E.  1033.  This  court  has  frequently 
approved  the  declaration  that  courts  do  not  indulge  in  refine- 
ments and  subtleties  as  to  causation  that  would  defeat  the  claims 
of  natural  justice.  Terre  Haute,  etc.,  R.  Co.  v.  Buck,  96. Ind.  246, 
49  Am.  Rep.  168;  Coy.  v,  Indianapolis  Gas  Co.,  146  Ind.  655,  46 
N.  E.  17,  36  L.  R.  A.  535 ;  Bessler  v.  Laughlin,  supra.  The  col- 
lision between  locomotive  No.  4  and  the  street  car  cannot,  as  a 
matter  of  law,  on  the  facts  pleaded,  be  said  to  have  been  a  super- 
vening cause,  and  under  the  averments  of  the  paragraph  of  the 
complaint  in  question  the  question  of  proximate  cause  should 
have  been  submitted  to  the  jury.  Chicago,  etc.,  R.  Co  v.  Pritch- 
ard,  supra;  Davis  zf.  Mercer  Lumber  Co.,  164  Ind  413,  73  N.  E. 
899;  Thompson,  Com.  on  Negligence,  §§  161,  164.  As  to  the 
speed  ordinance  pleaded  in  the  ninth  paragraph  of  complaint, 
we  are  of  opinion  that  a  fair  construction  of  the  pleading  leads 
to  the  conclusion  that  the  ordinance  was  in  force  at  the  time  of  the 
injury.  Madison,  etc.,  R.  Co.  v,  Taffe,  37  Ind.  361.  It  does  not 
appear  to  us  that  said  ordinance,  which  was  passed  by  authorit}'  of 
Acts  Sp.  Sess.  1865,  p.  3,  c.  1,  was  repealed  by  the  act  of  March 
6,  1891  (Acts  1891,  p.  137,  c.  97),  governing  cities  of  more  than 
100,000  inhabitants.  The  latter  act  gave  the  right  "to  regulate 
the  speed  of  horses,  wheeled  vehicles,  cars  and  locomotives,"  and 
also  "to  secure  the  safety  of  citizens  and  others  in  the  running  of 
trains  in  and  through  said  city."  This 'was  quite  the  equivalent 
in  breadth  of  the  act  of  1865,  and  therefore  under  the  express 
provision  of  the  latter  act,  the  ordinance  was  not  replealed.  See 
section  3772,  Burns'  Ann.  St.  1901.  Decedent  did  not  assume  the 
risk  that  the  engineer  upon  locomotive  No.  4  would  violate  the 
law.  Davis  Coal  Co.  v.  Tolland,  158  Ind.  607,  62  N.  E.  492,  92 
Am.  St.  Rep.  319;  Chicagjo  &  Erie  R.  Co.  v.  Lawrence  (on  re- 
hearing at  this  term)  82  N.  E.  768.  The  ninth  paragraph  of 
complaint  sufficiently  showed  that  the  negligence  of  the  Indianap- 
olis Union  Railway  Company  was  a  proxim.ate  cause  of  the  in- 
jury. We  hold  that  said  paragraph  is  not  open  to  any  of  the  ol>- 
jections  which  have  been  urged  against  it. 
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It  is  objected  on  behalf  of  the  Indianapolis  Union  Railway 
Company  that  the  tenth  paragraph  of  the  complaint  does  not 
charge  that  locomotive  No.  4  was  running  in  excess  of  the  ordi- 
nance rate  of  speed,  or  that  at  the  time  of  the  collision  it  was  negli- 
gently run.  It  must  be  admitted  that  at  the  time  of  the  collision 
sufficiently  show  a  violation  of  said  ordinance,  but  nevertheless 
we  think  that  it  was  sufficient  on  demurrer.  It  is  charged  in  said 
paragraph  "that  at  said  time,  without  the  knowledge  of  the  de- 
cedent, an  engine  of  the  defendant  Indianapolis  Union  Railway 
Company,  known  as  'engine  No.  4,'  in  charge  of  an  engineer  and 
conductor,  employees  of  the  defendant  Indianapolis  Union 
Railway  Company,  approached  from  the  west,"  and  "negligently 
ran  against  and  collided  with  the  said  street  car  in  the  position 
aforesaid,  and  threw  the  said  street  car  from  the  tracks,"  etc. 
While  the  allegation  of  negligence  is  very  general,  yet  it  was  suffi- 
cient on  demurrer.  Indianapolis,  etc.,  R.  Co.  v.  Taffe,  11  Ind.  458; 
Indianapolis,  etc.,  R.  Co.  v.  Keely,  23  Ind.  133;  Terre  Haute, 
etc.,  R.  Co.  V.  Graham,  46  Ind.  239;  Baltimore,  etc.,  R.  Co.  v. 
Reynolds,  33  Ind.  App.  219,  71  N.  E.  250;  Railroad  v.  Davis, 

104  Tenn.  442,  58  S.  W.  296 ;  Chattanooga,  etc.,  Co.  z/.  Walton, 

105  Tenn.  415,  58  S.  W.  737;  Davidson  iy,  Chicago,  etc.,.  R.  Co., 
98  Mo.  App.  142,  71  S.  W.  1069 ;  note  to  King  v.  Oregon  Short 
Line  R.  Co.,  59  L.  R.  A.  209.  The  paragraph  predicates  negli- 
gence in  an  act,  namely,  the  collision,  and  the  charge  shows  a 
direct  invasion  of  the  decedent's  rights. 

It  is  further  asserted  by  counsel  for  said  company  that  the 
negligence  charged  was  the  negligence  of  persons  having  charge 
of  locomotive  engines,  under  the  fourth  subdivision  of  section  1 
of  the  employer's  liability  act  (section  7083,  Burns'  Ann.  St. 
1901),  and  that  the  doctrine  of  assumed  risk  is  applicable  to  cases 
•  arising:  under  said  fourth  subdivision — citing  American  Rolling 
Mill  Co.  V,  Hullinger,  161  Ind.  673,  67  N.  E.  986,  69  N.  E.  460. 
It  is  expressly  pointed  out  in  that  case  that  the  co-servant  doc- 
trine is  not  to  be  applied  in  those  cases  where  the  statute  creates 
a  liability  on  the  part  of  the  master  for  the  delinquency  of  a 
particular  class  of  servants,  for  the  reason  that  such  a  holding 
would  maintain  in  full  vigor  the  co-servant  rule  which  the  statute 
was  designed  to  modify.  Resides,  as  shown  in  connection  with 
the  discussion  of  the  sufficiency  of  the  ninth  paragraph  of  com- 
plaint, decedent  could  not,  as  a  co-servant,  assume  the  risk  of  a 
violation  of  law.  We  cannot  hold  the  paragraph  in  question  bad 
on  account  of  remote  conjectures  as  to  what  decedent  might 
have  perceived  and  done  to  have  avoided  the  consequences  of  the 
collision.  Counsel  for  said  company  do  not  question  that  it  suf- 
ficiently appears  that  the  acts  done  by  those  in  charge  of  loco- 
motive No.  4  were  done  in  their  capacity  as  servants  of  said 
company,  and  therefore  it  may  be  answered,  as  respects  the  claim* 
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that  it  is  not  shown  that  the  act^of  the  company  was  the  prox- 
imate cause  of  the  injury  that  the  general  averment  that  de- 
cedent's death  was  caused  by  the  negligence  alleged,  sufficiently 
shows  said  fact.  Bessier  v.  Laughlin,  79  N.  E.  1033.  The  tenth 
paragraph  of  complaint  was  somewhat  inartificially  framed;  but 
it  can  at  the  least  be  said  that  counsel  for  said  company  have 
failed  to  point  out  any  sufficient  reason  for  sustaining  a  demurrer 
to  that  pleading. 

Each  of  appellants  in  this  case,  by  respective  counsel,  severally 
contend  that  the  answers  of  the  jury  to  interrogatories  were  such 
as  to  show  that  such  appellant  was  not  guilty  of  negligence  prox- 
imately contributing  to  decedent's  death.     In  substance,  the  an- 
swers state  that  the  first  collision  was  a  very  slight  one;  that 
locomotive  No.  4,  witb  cars  attached,  was  running  at  the  rate  of 
12  miles  per  hour  at  the  time  of  the  first  collision,  in  violation  of 
said  speed  ordinance;  that  at  that  time  said  train  was  250  feet 
away,  and  could  not  have  been  stopped  in  time  to  have  avoided 
the  collision,  although  it  could  have  been  stopped  had  it  been  run- 
ning at  the  rate  of  4  miles  per  hour ;  that  the  cog  did  not  slip  out 
of  the  ratchet  wheel  of  the  brake  on  the  street  car,  thus  letting 
off  the  brake,  and  thaft  the  failure  of  the  engineer  of  locomotive 
No.  4  to  begin  to  stop  his  train  promptly  when  he  saw  the  first 
collision  was  not  the  sole  and  proximate  cause  of  the  second  col- 
lision.   Question  38,  propounded  to  the  jury  by  the  street  railway 
company,  was  as  follows:     "What,  if  any,  careless  or  negligent 
act  of  any  person  engaged  in  running  said  street  car  caused  or 
helped  to  cause  said  first  collision?"    To  this  the  jury  answered: 
"The  act  of  the  conductor  in  beckoning  the  motorman  to  come  on.'* 
There  is  certainly  nothing  in  the  answer  to  interrogatories  to  show 
that  the  negligence  of  each  company  in  approaching  the  crossing 
was  not  a  proximate  cause  of  the  injury  complained  of.    The 
negligence  of  the  steam  railway  company  in  running  in  disregard 
of  the  speed  ordinance  was  certainly  a  pr9ximate  cause  of  the 
second  collision,  and  with  trains  coming  from  both  directions,  the 
westbound  train  being  so  near  as  to  bring  it  and  the  street  car  \n 
collision  as  the  latter  was  passing  the  crossing,  it  certainly  cannot 
be  said  as  a  matter  of  law  that  the  servants  in  charge  of  the  street 
car  were  justified  in  taking  the  chance  that  the  east-bound  train 
would  be  under  perfect  control.    Besides,  whether  we  look  to  the 
evidence  introduced,  or  act  upon  such  evidence  as  would  have 
been  admissible  under  the  issues — the  rule  applied  to  answers,  to 
interrogatories — it  may  be  said  that  both  the  conductor  and  the 
motorman  had  abundant  opportunity  to  observe  and  know  the 
fact  that  locomotive  No.  4  was  moving  faster  than  the  ordinance 
authorized.    The  engineer  of  said  locomotive  testified  that,  when 
he  first  saw  the  street  car,  he  was  400  feet  from  the  crossing,  ami 
*the  street  car  al>out  250  feet  therefrom ;  that  he  then  seunded  liie 
whistle,  and  started  the  bell,  which  operated  automaticaHy  ri?ig- 
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ing;  that,  when  the  street  car  reached  the  crossing,  the  motor- 
man  slowed  up;  that  the  conductor  of  the  street  car  ran  ahead 
three  or  four  feet,  and  that  just  as  t;he  car  got  on  the  crossing 
and  stopped  it  was  struck  by  locomotive  No.  11.  The  latter 
locomotive,  according  to  the  other  evidence,  was  moving  very 
slowly.  There  was  also  evidence  that  from  250  to  350  trains 
passed  over  this  crossing  every  day,  and  that  the  average  speed 
at  which  they  were  operated  on  the  day  in  question,  and  for  sev- 
eral months  theretofore,  was  about  eight  or  ten  miles  an  hour. 
In  these  circumstances  there  appears  to  be  no  basis  for  the  claim 
that  the  street  car  company  was  not  guilty  of  negligence  which 
proximately  contributed  to  the  injury.  If  its  servants  had  ob- 
served the  care  which  is  exacted  of  other  travelers  at  railway 
crossings,  they  might  have  been  sufficiently  advised  of  the  danger 
of  the  extent  thereof.  If  they  perceived,  as  they,  should  have 
done,  the  extreme  hazard  they  were  taking  of  coming;  into  col- 
lision with  locomotive  No.  11,  it  certainly  cannot  be  said  as  a  mat- 
ter of  law  that  they  were  justified  in  attempting  to  cross  in  supine 
disregard  of  danger  from  east-bound  trains. 

The  Indianapolis  Union  Railway  Company  complains  that  the 
court  erred  in  permitting  the  introduction  of  oral  evidence  that 
the  crossing  in  question  was  within  the  corporate  limits  of  the 
city  of  Indianapolis.  A  fact  of  this  character  is  not  required  to 
be  proved  by  the  records  where  the  question  arises  collaterally. 
Shea  V,  City  of  Muncie,  148  Ind.  14,  46  N.  E.  138;  Hewitt  r. 
State,  121  Ind.  245,  23  N.  E.  83;  Coonrod  v.  Madden,  126  Ind. 
197,  25  N.  E.  1102. 

It  cannot  be  said  that  the  speed  ordinance  became  invalid 
from  a  failure  afterwards  to  limit  the  speed  of  electric  cars.  The 
fact  that  such  cars  are  more  readily  controlled  than  steam  cars 
affords  just  ground  for  distinguishing  between  them  in  respect 
to  speed. 

A  refusal  is  sought  by  the  Indianapolis  Street  Railway  Com- 
pany because  of  a  refusal  to  give  its  instruction  No.  3,  relative  to 
the  quantum  of  care  required  being  ordinary.  Instruction  No.  4, 
given  by  the  court  on  its  own  motion,  contained  a  full  exposition 
of  this  subject ;  and,  if  it  was  in  any  wise  subject  to  critical  ob- 
jection, the  defect  was  one  which  was  common  to  both  instruc- 
tions. We  should,  however,  be  compelled  to  refuse  to  reverse  this 
case  if  there  had  been  an  omission  to  give  an  instruction  on  the 
subject  of  ordinary  care.  The  jury,  by  its  answers  to  inter- 
rogatories, discredited  the  testimony  offered  by  said  appellant 
that  the  motorman  was  unable  to  stop  the  car  because  the  brake 
failed  to  work;  and  this  left  the  company  without  a  shred  of 
<lefense.  There  remains  only  the  hypothesis  that  the  servants  of 
the  street  car  company  attempted  to  cross  the  south  track  when 
tlie  west-bound  train  was  almost  upon  the  car,  and  with  the  east- 
Wind  locomotive,  on  the  ncrth  track,  but  a  few  hundred  feet 
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away,  with  the  bell  ringing,  and  having  whistled  for  the  crossing.  ' 
This  was  the  grossest  negligence. 

Complaint  is.  made  by  said  appellant  of  a  number  of  instruc- 
tions following  instruction  No.  4.  These  objections  are  that  the 
court  informed  the  jury  that  upon  proof  of  the  material  allega- 
tions of  the  complaint  the  plaintiff  might  recover,  and  afterwards, 
without  explaining  that  contributory  negligence  was  a  matter  of 
defense,  proceeded  to  give  a  general  instruction  that,  if  the  jury 
found  that  deceased  was  guilty  of  negligence,  it  would  defeat  the 
action;  that  the  court  instructed  in  subsequent  instructions  that 
upon  the  finding  of  certain  facts  the  jury  might  find  for  appellee 
against  said  appellant,  without  in  that  connection  calling  attention 
to  the  subject  of  contributory  negligence,  and  that  the  court  gave 
certain  instructions  relative  to  a  finding  for  the  Indianapolis  Union 
Railway  Company  in  the  event  that  decedent  was  guilty  of  such 
negligence,  without  in  that  connection  referring  to  the  effect  of 
such  negligence  as  to  the  Indianapolis  Street  Railway  Company. 
Without  pausing  to  determine  whether  the  instructions  were  really 
misleading  on  account  of  the  matter  stated,  we  dispose  of  the 
questions  by  the  holding  that  there  was  no  question  of  contrib- 
utory negligence  in  the  case  so  far  as  the  street  railway  company 
was  concerned.  It  appears  from  the  evidence  and  physical 
circumstances  that  it  suddenlv  became  evident  to  the  crew 
upon  locomotive  No.  11  that  a  collision  with  the  street 
car  was  imminent.  Decedent,  who  was  standing  on  the  south 
side  of  the  gangway  of  said  locomotive,  jumped  to  the  ground. 
At  least  one,  if  not  two,  men,  were  in  the  opposite  gangway,  and 
two  or  three  men  jumped  from  that  side.  The  north  end  of  the 
street  car  was  pushed  by  the  first  collision  until  the  front  end  of 
it  was  next  to  the  cab  of  the  locomotive.  The  car  was  about  40 
feet  long.  A  brakeman  who  had  jumped  from  locomotive  No.  4 
testified  to  having  seen  Heckman  pass  around  the  south  end  of 
the  car  just  before  the  second  collision.  Another  witness  claimed 
that  Heckman  jumped  when  he  was  30  or  40  feet  from  East 
street.  At  any  rate,  he  was  caught  when  locomotive  No.  4  ran 
into  the  car,  as  said  car  was  dragged  some  distance.  The  burden 
was  on  said  appellant  to  show  contributory  negligence,  and  it  can- 
not be  said  that  there  was  any  evidence  to  warrant  such  a  finding. 
The  most  that  can  be  said  of  Heckman's  conduct  in  jumping  is 
that  it  might  have  seemed  safer  to  have  remained  on  the  locomo- 
tive, or  that  he  might  have  jumped  on  the  other  side.  But  there 
was  sudden  peril  ahead  of  him;  and  time  for  deliberation  was 
lacking.  In  these  circumstances  the  party  who  caused  the  peril 
ought  not  to  be  heard  to  say  .that  decedent  did  not  take  the  course 
which  was  most  prudent.  Clarke  v.  Pennsylvania  Co.,  132  Ind. 
199,  31  N.  E.  808,  17  L.  R.  A.  811 ;  Indianapolis,  etc.,  R.  Co.  v. 
Stout,  53  Jnd.  143  ;  Indianapolis,  etc.,  R.  Co.  v.  Carr,  35  Ind.  510; 
Lake  Erie,  etc.,  R.  Co.  v.  McIIenry,  10  Ind.  App.  525,  37  N.  E. 
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186.  As  to  the  decedent's  conduct  subsequently,  the  matter  is 
involved  in  such  entire  uncertainty  as  to  afford  no  possible  basis 
for  a  conclusion  that  he  was  guilty  of  contributory  negligence. 
Whether  he  was  hurt  before  the  second  collision  does  not  appear ; 
whether  he  knew  of  the  approach  of  locomotive  No.  4  is  un- 
known; whether  he  fell  in  jumping,  or  what  was  his  mental  con- 
dition while  in  peril  of  the  second  collision,  were  also  matters 
which  were  wholly  conjectural.  If  it  can  be  said  that  the  instruc- 
tions did  not  clearly  place  the  general  doctrine  of  contributory 
negligence  as  a  defense  before  the  jury,  it  is  a  sufficient  answer 
thereto  to  say  that  any  other  finding  on  that  subject  than  that 
which  the  jury  impliedly  made  by  their  general  verdict  would 
have  been  wrong  upon  the  evidence. 

The  verdict  was  not  contrary  to  law  because  the  ordinance 
relative  to  the  crossing  of  steam  railroad  tracks  was  not  intro- 
duced in  evidence,  as  is  contended  by  the  street  railway  company. 
The  ninth  paragraph  of  complaint  contained  an  independent 
charge  that  said  appellant  negligently  failed  to  make  reasonable 
or  proper  investigation  in  order  to  ascertain  whether  locomotives 
or  trains  were  approaching  and  negligently  ran  its  car  in  front 
of  locomotive  No.  11  and  locomotive  No.  4.  It  was  not  neces- 
sary,  therefore,  that  appellee  should  recover  on  proof  of  a  viola- 
tion of  the  ordinance. 

A  few  minor  points,  made  by  the  Indianapolis  Union  Railway 
Company,  have  not  been  directly  passed  on  by  us,  but  our  gen- 
eral observations  in  the  course  of  this  opinion  suffice  to  dispose 
of  them.  In  our  opinion  the  result  below  was  right,  and  prejudi- 
cial error  has  not  intervened. 

The  judgment  of  ^e  trial  court  is  affirmed. 
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(Supreme  Court  of  South  Carolina,  March  IS,  1908.) 

[60  S.  E.  Rep.  956.] 

Appeal — Review — ^Harmless  Error — Admission  of  Evidence. — Where, 
if  evidence  introduced  by  plaintiff  over  defendant's  objection  was  ma- 
terial, its  tendency  was  to  benefit  defendant,  defendant  cannot  com- 
plain that  the  evidence  was  prejudicial  to  him. 

Equity — ^Relief  Awarded — Damages. — The  court  of  common  pleas, 
in  the  exercise  of  its  chancery  powers,  can  award  compensatory  dam- 
ages. 

Damages — Time  to  Which  Damages  May  Be  Recovered. — Damages 
accruing  after  pommencement  of  the  action  may  be  recovered  where 
the  injury  is  continuous. 

Same — Pleading — Allegations  of  General  Damage. — Damages  that 
are  the  direct  result  of,  and  incidental  to,  the  wrongful  act,  need  not 
be  alleged. 

Appeal — Review — Harmless  Error — Admission  of  Evidence. — The 
fact  that  plaintiff  railroad,  in  an  action  to  require  the  removal  of  a 
fence  off  its  right  of  way,  did  not  insist  on  the  recovery  of  dam- 
ages, did  not  render  evidence  otherwise  competent  on  the  question 
whether  plaintiff  suffered  damages  after  the  commencement  of  the 
action  prejudicial  to  defendant. 

Trial  —  Instructions  —  Requested  Instructions  Covered  by  Instruc- 
tions Given. — Where  a  party,  in  so  far  as  requested  charges  were 
applicable,  received  the  benefit  of  them  in  the  charge  given,  it  was 
not  error  to  refuse  such  requested  charges. 

Evidence — Presumption  —  Railroads — Extent  of  Way  Acquired.— 
The  presumption  is  that  a  railroad  took  100  feet  on  each  side  from 
the  center  of  its  track. 

Adverse  Possession — Exclusive  Possession.* — Mere  obstruction  of 
an  easement  of  right  of  way  of  a  railroad  for  the  statutory  period 
will  not  defeat  it,  but  there  must  be  an  exclusive  occupancy. 

Trial — Instructions — Charge  on  Facts. — A  charge  that  it  is  not 
simply  in  obstructing  the  right  of  way  of  a  railroad  that  its  ease- 
ment can  be  defeated,  that  the  railroad  had  no  title,  but  claimed  to 
have  100  feet  on  each  side  from  the  center  of  its  track  to  be  used  for 
railroad   purposes,   and   that   whenever   it   abandoned    that   strip  for 


♦For  the  authorities  in  this  series  on  the  question  whether  title  by 
adverse  possession  can  be  acquired  against  a  railroad  company  to 
lands  originally  acquired  by  it  for  railroad  purposes,  see  foot-notes 
appended  to  Northern  Pac.  Ry.  Co.  v.  Townsend  (U.  S.),  9  R.  R.  R- 
181.  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  181,  where  all  those  preceding  it 
arc  collected  or  referred  to;  foot-notes  appended  to  Railroad  Co.  v. 
Village  of  Roseville  (Ohio),  25  R.  R.  R.  173,  48  Am.  &  Eng.  R.  Cas., 
N.  S.,  173;  foot-notes  appended  to  Louisville  &  N.  R.  Co.  v.  Smith 
(Ky.),  23   R.  R.  R.  351,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  351. 
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that  purpose  its  right  ceased,  is  correct,  and  it  cannot  be  said  that  it 
was  a  charge  on  the  facts  because  of  the  statement  that  it  is  not 
simply  in  obstructing  the  right  of  way  of  a  railroad  that  its  ease- 
ment can  be  defeated. 

Appeal — Review — ^Harmless  Error — ^Instructions. — A  charge,  in  an 
action  to  require  the  removal  of  a  fence  off  plaintiff  railroad's  right 
of  way,  merely  eliminating  from  the  jury's  consideration  the  question 
whether  defendant  was  a  purchaser  for  a  valuable  consideration  with- 
out notice,  was  not  prejudicial  to  defendant,  where  he  did  not  inter- 
pose that  defense. 

Same« — A  charge,  in  an  action  to  require  the  removal  of  a  fence 
from  plaintiff  railroad's  right  of  way,  that  the  law  will  not  permit 
the  abandonment  of  an  easement  from  mere  nonuse,  whether  a  party 
has  abandoned  his  right  to  an  easement  is  a  question  of  fact  and  in- 
tention for  the  jury,  even  if  erroneous,  was  not  prejudicial  to  defend- 
ant, where  he  did  not  rely  on  mere  nonuse  for  the  sratutory  period. 

Trial — ^Instructions — Necessity  for  Request. — A  party  desiring  a 
charge  other  than  that  given  should  so  request. 

Appeal — Review — ^Harmless  Error — Instructions. — A  charge,  in  an 
action  to  require  the  removal  of  a  fence  from  plaintiff  railroad's  right 
of  way,  that  all  real  estate  belonged  to  the  state  to  a  certain  extent, 
and  it  had  the  right  to  dedicate  it  for  the  use  of  the  public,  and  the 
Constitution  authorized  its  condemnation  on  payment  of  compensa- 
tion, and  that  the  Legislature  gave  to  certain  corporations  the  right 
to  condemn  on  payment  of  just  compensation,  not  only  states  the 
law  correctly,  but  even  if  erroneous,  was  not  prejudicial  to  defendant. 

Appeal  from  Common  Pleas  Circuit  Court  of  Anderson 
County;  Ernest  Gary,  Judge. 

Action  by  the  Southern  Railway  Company  against  James  P. 
Gossett.  Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Defendant's  exceptions  were  as  follows: 

"(1)  Excepts  because  his  honor,  the  circuit  judge,  allowed 
the  plaintiff's  witness,  H.  A.  Williams,  to  answer,  over  the  ob- 
jection of  defendant,  the  following  question :  *Do  you  know  what 
is  being  done  with  that  right  of  way  now  ?' — it  being  stated  by 
plaintiff's  attorneys  that  the  object  of  the  question  was  to  show 
there  had  never  been  an  abandonment.  It  was  error  to  show  any 
act  of  plaintiff  after  the  commencement  of  this  action  as  to  any 
of  the  issues  raised  by  the  pleadings,  and  was  therefore  preju- 
dicial to  this  defendant. 

**(2)  Excepts  because  his  honor  allowed  the  plaintiff's  witness, 
H.  A.  Williams,  to  answer  over  the  objection  of  the  defendi»nt 
the  following  question :  *What  use  is  the  railroad  making  of  that 
right  of  way  now?' — it  being  error  to  show  any  use  or  act  of 
plaintiff  since  this  action  was  brought  to  show  that  the  railroad 
used  the  lands  in  dispute  as  a  right  of  way. 
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"(3)  Because  his  honor,  the  circuit  judge,  erred  in  refusing  to 
charge  defendant's  first  request  to  charge,  to  wit:  *It  is  not 
necessary  that  the  party  in  possession  of  lands  should  make  oral 
doclaration  of  claim  of  title,  but  he  may  show  that  he  has  so 
acted  as  to  clearly  indicate  that  he  did  claim  title.  No  mere 
words  could  more  satisfactorily  assert  a  claim  of  ownership  over 
the  land  for  a  period  of  10  years  or  more.  Using  and  controlling 
property  as  owner  is  the  ordinary  mode  of  asserting  right  and 
claim  of  title.  Therefore,  if  the  jury  find  from  the  evidence  that 
the  defendant  or  any  grantor  or  predecessor  used  and  controlled 
the  land  in  question  in  such  manner  that  the  said  use  and  control 
clearly  indicated  a  claim  of  title  adverse  to  any  claim  of  plaintiff, 
then  the  jury  should  find  in  the  affirmative  to  the  question:  Has 
defendant,  his  ancestors  or  grantors,  been  in  adverse  possession 
of  the  land  in. dispute  for  a  period  of  10  years  before  the  com- 
mencement of^this  action  under  claim  of  title  and  right  of  the 
premises?' — it  being  respectfully  submitted  that  said  request  to 
charge  contained  a  correct  proposition  of  law,  and  applicable  to 
the  facts  and  pleadings  of  this  case. 

"(4)  Because  his  honor,  the  circuit  judge,  erred  in  refusing 
to  charge  defendant's  second  request  to  charge,  to  wit:  "Where 
a  known  farm  or  single  lot  has  been  partly  improved,  the  por- 
tion of  such  farm  or  lot  that  may  have  been  left  not  cleared  or 
inclosed  according  to  the  usual  course  and  custom  of  the  adjoin- 
ing country  shall  be  deemed  to  have  been  occupied  for  the  same 
length  of  time  as  the  part  improved  and  cultivated.  Therefore,  if 
the  jury  find  from  the  evidence  that  the  land  in  dispute  is  a  part  of 
a  farm  or  lot  which  calls  for  the  railroad  track  or  right  of  way  as 
its  boundary,  and  should  .they  find  further  that  the  defendant  or 
any  ancestor,  predecessor  or  grantor  was  seized  or  possessed  of  any 
of  the  alleged  right  of  way  along  said  lot  or  farm  adversely  to  the 
plaintiff  for  10  years  before  the  commencement  of  this  action, 
and  that  said  claim  is  founded  on  a  written  instrument,  the  jury 
should  answer  in  the  affirmative  to  the  question :  Has  defendant, 
his  ancestors  or  grantors,  been  in  adverse  possession  of  the  land 
in  dispute  for  a  period  of  10  years  before  the  commencement  of 
this  action  under  claim  of  title  and  right  of  the  premises?' — ^it  be- 
ing respectfully  submitted  that  said  request  to  charge  contains  a 
correct  proposition  of  law,  and  applicable  to  the  facts  and  plead-, 
ings  of  this  case. 

"(5)  Because  his  honor,  the  circuit  judge,  erred  in  refusing  to 
charge  defendant's  fourth  request  to  charge,  to  wit :  'That  it  is 
incumbent  upon  the  plaintiff  herein  to  show  by  the  preponder- 
ance of  the  evidence  what  assessment  and  valuation  it  took  under 
section  No.  5  of  an  act  to  amend  an  act  entitled  "An  act  to  au- 
thorize the  formation  of  the  Greenville  &  Columbia  Railroad  Com- 
pany," and  an  act  entitled  "An  act  to  amend  an  act  to  authorize 
the  formation  of  the  Greenville  &  Columbia  Railroad  Company," 
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and  for  other  purposes,  passed  December  19,  1849  (11  St.  at 
Large,  p.  575) — the  presumption  being  that  under  said  amend- 
ment the  Greenville  &  Columbia  Railroad  Company  took  only  so 
much  as  was  necessary  for  the  building  and  maintaining  their 
said  road,  and  without  proof  as  to  the  amount  said  company  did 
take  it  is  for  the  jury  to  say  what  amount  on  each  side  of  their 
railway  was  then  necessary  for  a  right  of  way  for  the  purpose  of 
constructing  and  maintaining  their  road.  And  should  the  jury 
find  from  the  evidence  that  at  the  time  the  fence  in  question  was 
built  it  had  not  been  necessary  to  use  more  space  than  lay  be- 
tween said  fence  and  plaintiff's  track  for  the  construction  and 
maintaining  said  road  they  should  answer  "No"  to  the  questions 
No.  1  and  No.  2' — it  being  respectfully  submitted  that  said  re- 
quests to  charge  contain  a  correct  proposition  of  law,  and  ap- 
plicable to  the  facts  and  pleadings  of  this  case. 

"(6)  Because  his  honor,  the  circuit  judge,  erred  in  charging 
the  jury  as  follows:  *It«is  not  simply  in  obstructing  lands  on  a 
right  of  way  you  can  defeat  its  easement.  The  railroad  has  no 
title  to  it,  but  claims  to  have  100  feet  on  each  side  from  the  center 
of  its  track  to  be  used  for  railroad  purposes,  and  whenever  it 
abandons  that  strip  for  that  purpose  its  right  ceases.'  The  said 
charge  contains  the  following  errors:  (a)  It  is  a  charge  on  the 
facts  to  say  that  it  is  not  simply  in  obstructing  land  on  a  right  of 
way  you  can  defeat  its  easement,  (b)  It  is  error  of  law  to  charge 
that  an  obstruction  will  not  defeat  an  easement,  whereas  it  is  re- 
spectfully submitted  that  an  obstruction  persisted  in  for  the  statu- 
tory period  under  a  claim  of  right  of  title  does  defeat  an  easie- 
ment. 

"(7)  Because  his  honor,  the  circuit  court,  erred  in  charging 
plaintiff's  first  request  to  charge,  to  wit:  *The  defendant  cannot 
be  regarded  as  a  purchaser  for  valuable  consideration  without 
notice  of  the  railway  company's  right  of  way,  if  he  had  actual 
notice  that  the  railroad  was  being  operated  through  said  land  at 
the  time  of  his  purchase,  because  under  the  act  of  the  General 
Assembly  of  South  Carolina  passed  1845  chartering  the  Green- 
ville &  Columbia  Railroad  he  is  presumed  to  have  known  that 
the  company's  right  of  way,  in  the  absence  of  a  written  contract, 
extended  100  feet  on  each  side  of  the  center  of  its  track.  So  if 
he  knew  when  he  purchased  the  land,  and  whether  he  had  such 
knowledge  is  a  question  of  fact  for  the  jury,  then  he  had  such  no- 
tice as  was  sufficient  to  put  him  on  the  inquiry,  and  this  is  equiva- 
lent to  notice' — it  being  respectfully  submitted  that  said  request 
is  not  applicable  to  any  of  the  facts  proven  or  alleged  in  the 
pleadings  in  this  case.  The  defendant  has  not  pleaded  purchase 
for  value  without  notice.  Said  request  tended  to  confuse  the 
minds  of  the  jury  by  injecting  in  this  case  questions  not  raised 
hy  the  pleadings  or  proof. 

"(8)    Because  his  honor,  the  circuit  judge,  erred  in  charging 
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plaintiff's  second  request  to  charge,  to  wit:  'The  law  will  not 
permit  the  abandonment  of  an  easement  from  mere  nonuse. 
Whether  a  party  has  abandoned  his  right  to  an  easement  is  a 
question  of  fact  and  intention  for  the  determination  of  the  jur>'.' 
It  is  respectfully  submitted  that  said  charge  is  in  error  in  that  it 
undertakes  to  say  that  the  law  will  not  permit  the  abandonment 
of  an  easement  by  nonuse,  whereas  he  should  have-charged  that 
nonuse  is  a  fact  or  circumstance  which  should  be  taken  into  con- 
sideration by  the  jury  like  any  other  fact  or  circumstance  in  de- 
termining the  question  of  abandonment. 

"(9)  That  his  honor,  the  circuit  judge,  erred  in  diar^ng  the 
jury  as  follows:  'You  frequently  hear  that  the  railroad  and 
other  corporations  have  the  right  to  take  your  property.  They 
have  no  right  to  take  your  property,  and  the  law  is  this :  All  of 
the  real  estate  in  the  state  of  South  Carolina  belongs  to  the  state 
to  a  certain  extent.  She  has  the  right  to  dedicate  it  for  the  use 
of  the  public,  and  if  that  portion  is  in.  possession — some  other 
citizen  has  title  to  it — the  Constitution  says :  "You  can  condemn 
it,  provided  you  first  pay  the  owner  thereof  for  it."  The  Legis- 
lature gives  to  certain  corporations  the  right  to  condemn  real  es- 
tate by  first  paying  to  the  owner  thereof  a  just  compensation  for 
his  property' — it  being  respectfully  submitted  that  the  said  charge 
contained  error  in  that  (a)  the  constitutional  provision  therein 
cited  does  not  apply  to  the  law  in  this  case,  as  the  same  was  not 
in  force  at  the  time  of  the  chartering  of  the  Greenville  &  Co- 
lumbia Railroad;  (b)  that  the  legislative  provision  referred  to  in 
said  charge  is  not  applicable  to  the  law  in  this  case,  the  same  not 
being  in  force  at  the  time  the  Columbia  &  Greenville  railroad  was 
chartered. 

*'(10)  That  the  circuit  judge  erred  in  charging  the  jury  a> 
follows:  'Who  built  the  Columbia  &  Greenville  Railroad?  My 
father  and  your  fathers.  I  remember  the  time  when  I  could 
recognize  the  whistle.  My  grandfather  was  one  of  the  original 
officials.  I  recall  the  names  of  those  old  engines.  Now  these 
gentlemen  conceived  the  idea  that  they  would  connect  the  Blue 
Ridge  Mountains  with  the  sea  coast,  and  they  went  to  the  Legis- 
lature and  got  permission  to  do  it ;  and  the  conception  of  that 
thought,  that  enterprise,  is  verified  to-day  by  the  progress  of  the 
cities  in  this  state,  and  the  progress  of  the  state.  It  is  phenome- 
nal ;  and  I  think  the  projectors  of  that  enterprise  deserve  a  monu- 
ment from  the  state  of  South  Carolina  for  having  developed  her 
resources  to  such  an  extent.  It  is  unparalleled  in  history.  They 
have  changed  mountain  towns  into  cities.  They  put  steel  bands 
from  the  mountains  to  the  sea  coast,  and  I  believe  it  was  John  C. 
Calhoun  said  that  we  would  live  to  see  the  day  we  could  have  a 
chicken  cooked  here  for  breakfast  and  eat  it  in  Charleston  for 
supper.*  It  is  respectfully  submitted  that  the  judge  erred  in  that 
the  charge  was  argumentative  and  misleading,  and  not  contain- 
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mg  a  correct  provision  of  law  applicable  to  this  case.  It  had  a 
tendency  to  unduly  prejudice  the  minds  of  the  jury  in  favor  of 
this  plaintiff  by  the  eloquent  laudations  of  the  judge. 

*'(11)  Excepts  because  his  honor,  the  circuit  judge,  passed  an 
order  requiring  the  defendant  to  remove  his  fence,  and  enjoining 
him  from  further  obstructing  his  right  of  way  of  erecting  a 
fence,  basing  said  decree  on  the  finding  of  the  jury  that  defend- 
ant, his  ancestors,  grantors,  or  predecessors,  have  not  been  in  ad- 
verse possession  of  the  land  in  dispute  for  a  period  of  10  years, 
nor  for  a  period  of  40  years,  before  the  commencement  of  this 
action  under  claim  of  right  and  title  to  the  premises ;  whereas  it 
is  respectfully  submitted  that  the  undisputed  and  uncontradicted 
evidence  was  that  the  defendant,  his  ancestors,  grantors,  and  pred- 
ecessors, had  held  the  land  in  dispute  adversely,  and  the  circuit 
judge  should  have  so  found,  and  dismissed  the  plaintiff's  com- 
plaint. 

**(12)  That  His  honor,  the  circuit  judge,  erred  in  ordering  this 
defendant  to  remove  the  fence  at  once  from  the  right  of  way  of 
the  plaintiff,  and  restraining  him  from  erecting  other  fences 
thereon,  basing  said  order  upon  the  finding  of  the  jury  that  the 
defendant,  his  ancestors,  grantors,  and  predecessors,  have  not 
been  in  adverse  possession  of  the  land  in  dispute  for  a  period  of 
10  years,  nor  a  period  of  40  years,  before  the  commencement  of 
this  action  under  claim  or  right  of  title  to  the  premises ;  whereas 
it  is  respectfully  submitted  that  the  undisputed  and  uncontra- 
dicted testimony  prove  that  defendant  had  been  in  possession  of 
at  least  32  feet  of  the  172  feet  adversely  to  the  rights  of  this 
plaintiff,  and  his  honor,  the  circuit  judge,  should  have  found  and 
dismissed  plaintiff's  complaint  as  to  these  32  feet. 

"(13)  That  the  overwhelming  preponderance  of  the  evidence 
was  in  favor  of  the  contention  of  the  defendant  and  against  the 
finding  of  the  jury,  and  the  circuit  judge  erred  in  passing  the  or- 
der founded  on  said  findings.  On  the  contrary,  he  should  have 
dismissed  the  complaint. 

"(14)  Because  it  is  respectfully  submitted  that  his  honor,  the 
presiding  judge,  erred  in  granting  the  final  order  and  decree  on 
the  20th  of  February,  1907,  and  requiring  the  defendant  to  re- 
move at  once  from  the  right  of  way,  as  first  described  in  the  said 
order,  and  restraining  and  enjoining  the  defendant  and  those  act- 
ing for  him  from  erecting  any  fence  or  fences  thereon ;  whereas 
it  is  respectfully  submitted  that  the  defendant,  having  established 
the  fact  of  the  actual  possession  of  the  same  under  the  claim  of 
such  title  by  himself  and  his  grantors  for  a  period  of  over  40 
years,  had  shown  title  thereto,  and  the  plaintiff  was  not  entitled 
to  the  order  and  decree  so  made." 

Paget  &  IVatkins  and  Smythc,  Lee  &  Frost,  for  appellant. 
Bonham  &  Watkins.  for  respondent. 
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Gary,  A.  J.     The  facts  are  thus  stated  in  the  decree  of  his 
honor,  the  circuit  judge :    "This  is  an  act  on  the  equity  side  of 
the  court,  brought  to  require  defendant  to  remove  a  fence  off  the 
right  of  way  of  plaintiff,  which  is  a  corporation  operating  a  rail- 
road between  the  cities  of  Columbia  and  Greenville,  in  the  state 
of  South  Carolina,  and  known  formerly  as    the    Columbia    & 
Greenville  Railroad.     Counsel  agreed  upon  the  following  issues, 
which  were  submitted  out  of  chancery  to  a  jury,  viz. :    (1)  Is  the 
fence  erected  by  defendant  on  or  about  March  8,  1904,  on  the 
right  of  way  of  plaintiff?    (2)    Has  plaintiff  ever  been  in  posses- 
sion of  said  land  as  right  of  way?     (3)  Has  plaintiff  ever  aban- 
doned the  right  of  way  upon  which  the  fence  is  erected?    (4) 
Has  the  defendant,  his  ancestors  or  grantors,  been  in  adverse 
possession  of  the  land  in  dispute  for  a  period  of  10  years  before 
the  commencement  of  this  action  under  claim  of  title  and  right 
of  the  premises?     (5)    Has  the  defendant,  his    ancestors    and 
grantors,  been  in  adverse  possession  of  the  land  in  dispute  under 
claim  of  title  and  right  of  the  premises  for  a  period  of  (40) 
years  before  the  commencement  of  this  action?     The  jury  an- 
swered *Yes*  to  the  first  two  questions  and  'uo'  to  questions  3,  4, 
and  5.     In  other  words,  they  find  that  plaintiff  is  in  possession 
of  the  land  as  a  right  of  way  upon  which  the  fence  is  erected, 
and  has  never  abandoned  the  same ;  that  the  defendant,  his  an- 
cestors, grantors,   and  predecessors,  have  not  been   in  adverse 
possession  of  the  land  in  dispute  for  a  period  of  10  years,  nor  for 
a  period  of  40  years,  before  the  commencement  of  this  action, 
under  claim  of  right  and  title  to  the  premises.     It  followed  that 
plaintiff  is  entitled  to  the  relief  demanded  in  the  complaint." 

The  defendant  appealed  upon  exceptions  which  will  be  set  out 
in  the  report  of  the  case.  They  will  be  considered  in  r^ular 
order. 

First  and  second  exceptions:  In  the  first  place,  if  the  testi- 
mony could  be  regarded  as  material,  its  tendency  was  to  benefit 
the  defendant  by  showing  that  the  use  of  thie  property  had  not 
been  necessary  to  the  plaintiff's  enjoyment  of  its  rights  until  the 
action  was  commenced,  and  for  this  reason  it  had  been  therefore 
abandoned.  The  defendant  cannot  therefore  complain  that  the 
testimony  was  prejudicial  to  its  rights.  In  the  second  place  the 
court  of  common  pleas,  in  the  exercise  of  its  chancery  powers, 
can  award  compensatory  damages.  Bird  v.  Railroad,  8  Rich. 
Eq.  46,  64  Am.  Dec.  739 ;  McClellan  v,  Taylor,  54  S.  C.  430,  32 
S.  E.  527;  Railroad  Co.  v.  Victor  Mfg.  Co.  (S.  C.)  60  S.E.675. 
Such  damages  may  be  recovered  after  the  commencement  of  the 
action,  when  the  injury  is  continuous  in  its  nature.  Puckett  v. 
Smith,  5  Strob.  26,  53  Am.  Dec.  686 ;  Bratton  v.  Catawba  P.  Co. 
(S.  C.)  60  S.  E.  673.  And  it  is  not  necessary  to  allege  those  dam- 
ages that  are  the  direct  result  of,  and  incidental  to,  the  wrongful 
act.    Levi  v,  Legg,  23  S.  C.  282 ;  Norris  v.  Clinkscales,  47  S.  C. 
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488,  25  S.  E.  797 ;  Welborn  v.  Dixon,  70  S.  C.  108,  49  S.  E.  232. 
The  testimony  was  competent  upon  the  question  whether  the 
plaintiff  suffered  damages  after  the  commencement  of  the  action. 
The  fact  that  the  plaintiff  did  not  insist  upon  the  recovery  of 
damages  did  not  render  testimony  prejudicial  to  the  rights  of  the 
defendant,  which  otherwise  would  have  been  competent. 

Third  and  fourth  exceptions:  His  honor,  the  circuit  judge, 
refused  to  charge  the  requests,  on  the  ground  that  they  were  in- 
applicable. In  so  far,  however,  as  they  were  applicable,  the  ap- 
pellant received  the  benefit  of  them  in  other  portions  of  the 
charge. 

Fifth  exception:  The  presumption  was  that  the  plaintiff  or 
its  predecessors  took  100  feet  on  each  side  from  the  center  of  the 
track.  Harman  v.  Railroad,  72  S.  C.  228,  51  S.  E.  689;  Railroad 
V.  Victor  Mfg.  Co.  (S.  C.)  60  S.  E.  675. 

Sixth  exception:  The  rights  of  the  owner  of  the  fee  and  the 
railroad  company  are  thus  clearly  stated  by  Mr.  Justice  Jones  in 
the  case  of  Railway  v.  Beaudrot,  63  S.  C.  266,  41  S.  E.  299 : 
"Having  a  mere  easement  in  the  land,  plaintiff's  right  of  posses- 
sion is  not  exclusive,  except  in  so  far  as  the  land  covered  by  the 
right  of  way  is  actually  needed  for  the  purpose  of  constructing, 
operating,  or  maintaining  the  railroad.  Subordinate  to  this  right 
acquired  under  the  state's  eminent  domain,  the  owner  of  the  fee 
has  the  right  to  the  use  and  possession  of  the  land  covered  by 
the  right  of  way  for  any  purpose  not  incompatible  with  the  pur- 
poses for  which  the  easement  was  granted  or  acquired.  *  *  *  As 
already  stated,  it  appears  in  the  *case'  that  the  defendant  had 
erected  within  the  alleged  right  of  way  a  substantial  fence,  in- 
closing what  defendant  claimed,  exclusive  of  any  right  therein 
by  plaintiff.  Such  an  assertion  of  right  to  exclusive  occupancy  of 
the  land  is  not  compatible  with  the' right  of  easement  belonging 
to  the  plaintiff.  If  such  adverse  holding  should  run  for  the 
statutory  period,  the  easement  would  be  defeated.  We  do  not 
say  that  the  mere  use  or'  cultivation  of  land  within  the  right  of 
way  acquired  by  a  railroad  company  is  such  adverse  use  as  would 
give  currency  to  the  statute  of  limitations,  unless  the  use  is  in- 
consistent with  the  easement ;  but  we  do  say  that  the  inclosing  of 
land  within  the  right  of  way,  under  a  claim  of  exclusive  right  to 
use  and  occupation,  and  a  refusal  to  remove  the  inclosure  after 
the  demand  therefor,  is  some  evidence  of  the  assertion  of  a  claim, 
incompatible  with  plaintiff's  alleged  easement,  which,  under  the 
issues  raised,  ought  to  have  been  submitted  to  the  jury."  There 
niust  be  more  than  a  mere  obstruction  before  it  can  ripen  into  a 
right.  The  assertion  must  be  of  an  exclusive  occupancy  in  order 
that  the  adverse  holding  for  the  statutory  period  may  have  the 
effect  of  destroying  the  easement.  As  the  charge  stated  a  correct 
proposition  of  law,  it  cannot  be  said  that  it  was  a  charge  upon  the 

facts. 
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Seventh  exception :  The  charge  of  the  presiding  judge  merely 
eliminated  from  the  consideration  of  the  jury  the  question  whether 
the  defendant  was  a  purchaser  for  valuable  consideration  without 
notice,  and  the  appellant  has  failed  to  show  that  the  charge  was 
prejudicial  to  his  rights,  as  he  did  not  interpose  such  defense. 

Eighth  exception:  Even  conceding  that  the  charge  was  erro- 
neous, it  was  not  prejudicial  to  the  appellant,  as  he  did  not  rely 
upon  mere  nonuse  for  the  statutory  period.  If  the  appellant  de- 
sired the  presiding  judge  to  charge  "that  nonuse  is  a  fact  or  cir- 
cumstance which  should  be  taken  into  consideration  by  the  jury 
like  any  other  fact  or  circumstance  in  determining  the  question 
of  abandonment,"  he  should  have  presented  requests  to  that 
effect. 

Ninth  exception :  Not  only  is  the  law  correctly  stated  in  said 
charge,  but,  even  if  there  was  error,  it  was  not  prejudicial  to  the 
rights  of  the  appellant. 

Tenth  exception:  The  appellant  has  failed  to  show  that  the 
charge  may  have  had  an  undue  influence  upon  the  verdict  of  the 
jury. 

Eleventh,  twelfth,  thirteenth  and  fourteenth  exceptions:  These 
merely  involve  questions  of  fact  that  were  determined  by  the 
verdict  of  the  jury. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 


Carson  &  Co.  v,  Shelton,  et  al. 

(Court  of  Appeals  of  Kentucky,  Feb.  25,  1908.) 

[107  S.  W.  Rep.  793.] 

'  Railroads — Liens  for  "Supplies."* — Groceries  furnished  a  subcon- 
tractor to  supply  his  boarding  house  where  he  boarded  his  laborers 
while  constructing  a  railroad  are  not  "supplies"  furnished  for  the 
construction  of  a  railroad,  for  the  price  of  which  the  seller  is  en- 
titled to  a  lien  under  Ky.  St.  1903,  §  2492. 

Statutes  —  Construction  —  Meaning  of  Language.  —  In  construing 
statutes,  a  word  is  construed  in  connection  with  the  words  with  which 
it  is  associated,  and,  where  several  things  are  referred  to,  they  are 
presumed  to  be  of  the  same  class,  when  connected  by  a  copulative 
conjunction,  unless  a  contrary  intent  appears. 

♦For  the  authorities  in  this  series  on  the  subject  of  liens  against 
and  in  favor  of  railroads,  see  foot-notes  appended  to  Ozark,  etc..  Ry- 
Co.  V.  Moran,  etc.,  Co.  (Ark.),  15  R.  R.  R.  784,  38  Am.  &  Eng.  R.  Cas.,  X. 
S..  784,  where  all  the  preceding  ones  are  collected;  extensive  note,  22 
R.  R.  R.  247,  45  Am.  &  Eng.  R.  Cas.,  N.  S..  247  (carrier's  lien  upon 
freight);  foot-notes  appended  to  Savannah,  etc..  Ry.  Co.  r.  Tolbert 
(Ga.),  18  R.  R.  R.  288,  41  Am.  &  Eng.  R.  Cas.,  N.  S..  288;  Kentucky, 
etc.,  R.  Co.  V.  Clemmons  (Ky.),  17  R.  R.  R.  155,  40  Am.  &  Eng.  R. 
Cas.,  N.  S.,  155. 
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Appeal  from  Circuit  Court,  Ohio  County. 
"To  be  officially  reported." 

Action  by  Carson  &.  Co.  against  G.  A.  Shelton  and  others. 
From  a  judgment  for  defendants,  plaintiff  appeals.  Affirmed. 

Barnes  and  Anderson,  for  appellant. 

Glettn  &  Simmerman,  C,  H.  Moorman,  and  Benjamin  D,  War- 
field,  for  appellee  M.  H.  &  E.  R.  Co. 

Ernest  Woodzvard  and  M.  L.  Heavrin,  for  appellee  Walton, 
Wilson,  Rhodes  &  Co. 

HoBSON,  J.  Walton,  Wilson,  Rhodes  &  Co.  were  the  general 
contractors  for  the  building  of  the  Madisonville,  Hartford  & 
Eastern  Railroad.  G.  A.  Shelton  was  a  subcontractor  under 
them.  Shelton  boarded  his  hands,  and  bought  from  Carson  ck 
Co.  the  supplies  necessary  for  this  purpose  and  for  the  feeding 
of  his  teams,  as  well  as  for  his  household.  He  failed  to  pay  Car- 
son &  Co.  the  grocery  bill,  and  they  filed  a  claim  in  the  county 
clerk's  office,  asserting  a  lien  upon  the  railroad  for  the  balance 
due  them.  They  brought  this  suit  to  enforce  their  lien.  The  cir- 
cuit court  sustained  a  demurrer  to  their  petition,  and  they  declin- 
ing to  plead  further,  dismissed  it.  From  this  judgment,  they  ap- 
peal. 

The  rights  of  the  parties  are  governed  by  section  2492,  Ky. 
St.  1903,  which  is  as  follows :  "All  persons  who  perform  or  fur- 
nish labor,  material,  supplies  or  teams,  for  the  construction  or 
improvement  of  any  canal,  railroad,  turnpike  or  other  public  im- 
provement in  this  commonwealth,  by  contract  expressed  or  im- 
plied, with  the  owner  or  owners  thereof,  or  by  subcontract  there- 
under, shall  have  a  lien  thereon,  and  upon  all  the  property  and 
franchise  of  the  owner  or  the  owners  thereof,  for  the  full  contract 
price  of  such  labor,  material,  supplies  and  teams  so  furnished  or 
performed,  which  said  lien  shall  be  prior  and  superior  to  all  other 
liens  thereafter  created  thereon."  It  will  be  observed  that  the  stat- 
ute gives  to  all  persons  who  furnish  labor,  material,  supplies,  or 
teams  for  the  construction  of  any  railroad  by  contract,  expressed 
or  implied,  with  the  owner,  or  by  subcontract  thereunder.  The 
things  for  which  the  statute  gives  a  lien  ^re  labor,  material,  sup- 
plies, or  teams  for  the  construction  of  the  railroad.  The  material 
referred  to  is  that  which  enters  into  the  construction  of  the  rail- 
road. The  labor  and  teams  are  those  used  in  the  construction  of 
the  railroad.  The  word  "supplies"  must  receive  a  similar  con- 
struction and  must  include  such  things  as  are  used  in  the  con- 
^tniction  of  the  railroad.  To  construe  it  to  refer  to  all  supplies 
furnished  to  any  subcontractor  for  his  personal  use,  or  for  the 
personal  use  of  his  hands,  would  be  to  entirely  disregard  the  rule 
that,  in  construing  statutes,  a  word  is  always  construed  in  con- 
nection with  the  words  with  which  it  is  associated,  and,  where 
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several  things  are  referred  to,  they  are  presumed  to  be  of  the 
same  class,  when  connected  by  a  copulative  conjunction,  unless  a 
contrary    intent    appears.      The    word    "supplies"    would    in- 
clude    powder    or     dynamite    used     in    the     construction    of 
the     railroad,     or     fuses     to     set     off     the     powder,     shoveh 
and  carts  with  which  the  work  was  done,  and  the  like.  But  the 
food  that  was  furnished  Shelton  was  not  used  in  the  construction 
of  the  railroad.    The  fact  that  Shelton,  who  was  a  subcontractor, 
also  boarded  his  hands,  is  not  material.     If  another  person  had 
run  the  boarding  house,  there  would  be  as  much  ground  for  ad- 
judging the  supplies  furnished  for  the  hands  a  lien  on  the  rail- 
road as  there  is  now.    The  plaintiff  sold  his  groceries  to  Shelton. 
Shelton  used  the  groceries  in  running  his  boarding  house  and  in 
feeding  his  household,  and,  if  there  was  a  lien  on  the  road  for 
such  things  as  these,  there  would  be  no  limit  to  the  things  that 
would  be  included  by  the  statute,  and  a  railroad  company  would 
never  be  safe  in  settling  with  the  contractor.     In  Hightower  r. 
Bailey,  108  Ky.  208,  56  S.  W.  149,  49  L.  R.  A.  255,  94  Am.  St. 
Rep.  350,  when  we  had  before  us  a  similar  statute,  we  said :  *'We 
cannot  extend  the  statute  beyond  its  plain  language  and  evident 
meaning.     The  hardships  to  owners  are  apt  to  be  considerable, 
even  under  the  terms  of  the  statute.     If  the  right  to  the  lien  be 
extended  beyond  its  terms,  then  it  can  be  extended  indefinitely, 
and  there  would  be  no  safety  in  contracting  for  the  erection  of  a 
building." 

Judgment  affirmed. 


Wallingford  et  al,  v.  Maysville  &  B.  S.  Ry.  Co.  ct  al. 
(Court  of  Appeals  of  Kentucky,  Feb.  19,  1908.) 

[107  S.  W.  Rep.  781.] 

Evidence— Relevancy. — In  an  action  for  overflowing  plaintiffs'  land 
by  obstructing  a  water  course,  it  was  error  to  admit  in  evidence  a 
letter  received  by  an  officer  of  defendant  corporation  from  its  at- 
torney, which  threw  no  light  on  the  issues,  and  was  reasonably  cal- 
culated to  prejudice  plaintiffs  in  the  minds  of  the  jury. 

Waters  and  Water  Courses  —  Overflowing  Land  —  Evidence  — Ex- 
traordinary Rains. — In  an  action  for  overflowing  land,  resulting  from 
defendants*  failure  to  keep  open  a  culvert,  evidence  is  admissible  to 
show  that  there  were  extraordinary  rains  at  the  time  in  the  immediate 
neighborhood.  • 

Same — Construction  of  Railroad — ^Defective  Culvert.— -A  railroad 
company  which  negligently  constructs  a  culvert,  or,  after  its  construc- 
tion, negligently  permits  it  to  become  so  filled  as  to  render  it  inad- 
equate to  carry  off  the  water  of  usual  floods  and  rainfall,  is  liable  for 
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the  injury  to  growing  corps,  fences,  or  buildings  resulting  from  the 
flooding  of  land  caused  thereby. 

Same — ^Damages. — Damages  for  wrongfully  causing  land  to  be 
overflowed  are  recoverable  for  the  market  value  of  crops  destroyed,, 
the  reasonable  cost  of  such  repairs  as  were  made  necessary  to  fences 
and  buildings,  and  such  a  sum,  in  addition,  as  will  fairly  compensate 
for  the  diminution,  if  any,  in  the  value  of  the  use  of  the  land,  re- 
sulting from  the  overflow. 

Same.* — A  railroad  company  which  maintains  a  culvert  adequate  to 
carry  the  water  of  usual  and  ordinary  rainfall  and  floods  in  the  vicin- 
ity is  not  liable  for  injuries  to  land  resulting  from  extraordinary 
rainfall  or  floods. 

Appeal  from  Circuit  Court,  Mason  County. 
"Not  to  be  officially  reported." 

Action  by  R.  ^^.  Wallingford  and  others  against* the  Mays- 
ville  &  Big  Sandy  Railway  Company  and  others.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.    Reversed  and  remanded. 

/.  M.  Collins  and  A.  D.  Cole,  for  appellants. 
Worthington  &  Cochran,  W,  H.  Wadszvorth,  and  Le  Wright 
Brouming,  for  appellees. 

Settle,  J.  We  gather  from  the  record  that  appellants  own  a 
piece  of  real  estate,  made  up  of  several  lots,  situated  at  the  east 
end  of  the  city  of  Maysville,  and  bounded  on  the  south  and  partly 
on  the  west  by  the  Maysville  &  Mt.  Carmel  pike,  on  the  east  by 
Dietrich's  lane,  and  extending  north  nearly  to  the  Ohio  river. 
About  the  middle  of  this  land  there  is  a  natural  depression  run- 
ning from  south  to  north,  through  which  flows  a  small  creek  that 
empties  into  the  Ohio  river.  The  center  of  the  land  is  a  plain  or 
t)ottoni  of  very  fertile  soil.  Near  the  center  of  the  land  running 
east  and  west  is  the  right  of  way  and  roadbed  of  appellees,  and 
immediately  north  thereof  the  right  of  way  and  roadway  of  the 
Maysville  Street  Railway,  which  crosses  the  depression  in  the 
land  on  trestles;  but  appellees  have  a  fill  for  their  track  about 
75  feet  in  width  at  the  bottom,  and  30  or  40  feet  deep  at  the  low- 
est point.  Beneath  and  passing  through  their  fill  appellees  have 
a  culvert  which  at  the  south  end,  where  the  water  enters,  meas- 
ures 26y2  by  42  inches,  and  3  by  5  feet  at  the  north  end,  where 
the  water  leaves  it.  The  "bottom"  includes  three  or  four  acres 

*See  foot-notes  appended  to  Earhart  v.  Cowles  (Iowa),  12  R.  R> 
R.  243.  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  243,  where  all  the  preceding  au- 
thorities on  the  subject  in  this  series  are  collected;  foot-notes  ap- 
pended to  Greenwood  v.  Southern  Ry.  Co.  (N,  Car.),  25  R.  R.  R. 
181,  48  Am.  &  Eng.  R.  Cas..  N.  S..  181;  foot-notes  appended  to  Chi- 
cago, etc.,  Ry.  Co,  v.  Buel  (Neb.),  23  R.  R.  R.  772,  46  Am.  &  Eng. 
R.  Cas.,  N.  S.,  772;  foot-notes  appended  to  Lindsay  v.  Southern  Ry. 
Co.  (Ala.),  23  R.  R.  R.  723,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  723. 

28  R  R  R— 33 
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of  the  south  side  of  appellees'  right  of  way,  and  six  or  eight  acres 
north  of  it,  and  is  used  for  truck  gardening.      It    seems   to  be 
charged  in  the  petition  that  appellants'  crops  were  damaged  and 
the  fencing  and  buildings  injured  on  the  south  side  of  the  rail- 
road in  the  years  1899,  1900,  1902,  1903,  1904,  and  1905,  rang- 
ing from  $50  in  the  earlier  years  to  a  total  loss  of  $500  in  the 
later  years,  by  reason  of  the  water  collecting  on  the  bottom  south 
of  the  railroad  and  flooding  the  crops,  land,  and  buildings,  caused 
by  appellee's  culvert,  which  they  alleged  to  have  negligently  con- 
structed and  allowed  to  become  defective  and  out  of  repair,  and 
so  filled  with  mud  and  sand  that  it  prevented  the  water  from  flow- 
ing through,  and  causfed  an  increased  flow  of  water  in  the  bottom 
on  the  south  side,  thereby  destroying  the  crops  and  fencing  and 
injuring  the  buildings  on  the  land.    The  petition  contains  the  fur- 
ther complaint  that  the  water  by  reason  of  appellee's  negligence 
in  failing  to  keep  the  culvert  in  repair  accumulated  in  such  un- 
usual quantity  and  volume  on  the  south  side,  and  made  it  flow 
through  the  partly  closed  culvert  with  such  force  and  pressure 
as  to  spout   forth   f^ty  or  fifty  feet  across  the  right  of  way 
of  the  street   railway,  and,   leaving  its  natural  channel,  which 
turns    to     the     west     immediately    north    of    the    street  rail- 
way,    fall    and    pour    upon    appellant's    land    north    of    ap- 
pellees' right  of  way,  overflow  and  wash  it,  injure  the  fencing 
and  buildings,  and  destroy  the  crops  growing  thereon  to  their  (ap- 
pellants') great  damage.    The  answer  filed  by  appellees  contained 
a  traverse  and  counterclaim,  but  to  so  much  of  it  as  attempted  -O 
plead  a  counterclaim  the  court  below  sustained  a  demurrer.  There 
were  two  trials  of  the  case.    On  the  first  appellants  recovered  a 
verdict  and  judgment  for  $195,  but  appellees  were  granted  a  new 
trial.     Upon  the  last  trial  the  jury  returned  a  verdict  in  behalf 
of  the  appellees,  upon  which  judgment  was  entered  dismissing 
the  action  at  appellants'  cost.     The  latter  having  been  refused  ^ 
new  trial,  prosecute  this  appeal. 

As  in  our  opinion  a  reversal  should  be  adjudged,  we  will  dis- 
cuss the  evidence  only  so  far  as  to  say  that  much  of  it  tends  to 
show  that  appellants'  fencing  and  crops  were  injured  in  some  of 
the  years  for  which  they  claimed  damages.  There  was  also  evi- 
dence tending  to  prove  that  some  of  the  overflows  of  which  ap- 
pellants complain  were  caused  by  the  negligence  of  appellees  in 
the  particulars  alleged.  On  the  other  hand,  there  was  also  evi- 
dence in  appellees'  behalf  which  conduced  to  disprove  any  negli- 
gence upon  their  part,  either  in  the  matter  of  constructing  or 
failing  to  keep  the  culvert  in  repair;  also,  that  the  greatest  in- 
jury to  appellants'  land  and  crops  resulted  from  an  unprecedented 
rain  in  the  year  1903.  However,  we  do  not  mean  to  indicate  m 
whose  behalf  the  evidence  as  a  whole  preponderated.  The  case 
was  properly  allowed  to  go  to  the  jury,  and  we  do  not  think  't 
can  be  said  the  verdict  was  flagrantly  against  the  evidence;  but 
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there  was  errors  committed  on  the  trial  in  the  admission  of  tes- 
timony and  in  instructing  the  jury  which  compel  a  reversal  of 
the  judgment. 

The  letter  from  appellees'  attorney  to  one  of  its  officers,  which 
the  court  permitted  to  be  read  to  the  jury,  was  clearly  incompe- 
tent as  evidence.  It  threw  no  light  upon  the  written  contract  be- 
tween appellants  and  appellees  which  was  already  before  the  jury. 
In  brief,  the  contents  of  the  letter  merely  expressed  the  attorney's 
unfavorable  opinion  of  appellant  R.  M.  Wallingford,  and  eluci- 
dated no  question  constituting  an  issue  on  the  trial.  It  was  rea- 
sonably calculated  to  make  the  impression  upon  the  jury  that  ap- 
pellant was  contentious,  unreasonable,  and  overbearing,  and 
thereby  prejudice  their  minds  against  him.  Upon  a  retrial  the  let- 
ter in  question  should  be  excluded  from  the  consideration  of  the 
jury. 

We  find  no  error  in  the  ruling  of  the  court  in  admitting  the 
testimony  with  reference  to  the  extraordinary  rains  that  fell  in 
the  immediate  neighborhood  of  appellants*  land  and  the  destruc- 
tion to  property  that  resulted  therefrom,  as  it  is  apparent  that 
they  fell  at  the  same  time  and  were  of  the  same  character  as 
those  which  caused  some  of  the  overflows  of  and  similar  injuries 
to  appellants'  land. 

Practically  all  the  instructions  that  were  given  upon  the  trial 
were  erroneous  and  several  of  them  radically  wrong.  None  of 
them  should  again  be  given,  but  in  lieu  thereof  the  court  should 
give  the  following : 

"(1)  If  the  jury  befieve  from  the  evidence  that  the  culvert  un- 
der defendants'  railroad  track  dividing  plaintiffs'  lands  was  so 
negligently  and  defectively  constructed,  or  after  its  construction 
was  negligently  permitted  by  defendants  to  become  so  filled  with 
mud  or  sand,  as  to  render  it  inadequate  to  carry  off  the  water 
that  accumulated  upon  plaintiffs'  lands  from  the  usual  and  ordi- 
nary floods  and  rainfalls  ifi  that  vicinity,  and  shall  further  be- 
lieve from  the  evidence  that,  by  reason  of  the  defectiveness  and 
inadequacy,  if  any,  of  the  culvert,  and  within  five  years  before 
December  24,  1905,  the  water  from  such  usual  and  ordinary  floods 
and  rainfalls  was  caused  to  overflow  plaintiffs'  land  in  unusual 
volume  or  quantity,  thereby  injuring  it,  destroying  the  growing 
crops,  or  injuring  the  fencing  or  buildings  thereon,  they  should 
find  for  plaintiffs  the  damages  thereby  sustained,  not  to  exceed 
$1,500  to  plaintiff  R.  W.  Wallingford  for  the  overflows  to  the 
land  south  of  the  railroad  track,  or  $490  to  the  plaintiff  Maggie 
Wallingford  for  the  overflows  to  the  land  north  of  the  railroad 
track. 

"(2)  If  the  jury  find  for  plaintiffs,  they  should  allow  them  such 
a  sum  in  damages  as  they  may  believe  from  the  evidence  will 
compensate  them  for  the  fair  market  value  of  crops  destroyed  on 
their  lands,  the  reasonable  cost  of  such  repairs  as  were  made  nec- 
essary to  fencing  and  buildings  on  the  land,  and  such  a  sum  in 
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addition  as  will  fairly  compensate  them  for  the  diminution,  if 
any,  in  the  value  of  the  use  of  the  lands  during  or  resulting  from 
their  overflow,  if  the  foregoing  items  of  damage,  or  any  of  them, 
were  shown  by  the  evidence  to  have  been  caused  by  the  negligence 
of  defendants  as  predicated  in  instruction  No.  1. 

"(3)  On  the  other  hand,  if  the  jury  believe  from  the  evidence 
that  the  culvert  was  so  constructed  and  maintained  by  defendants 
as  to  render  it  adequate  to  carry  off  the  water  accumulated  upon 
plaintiffs'  lands  from  usual  and  ordinary  rainfalls  and  floods  in 
that  vicinity,  they  should  find  for  defendants.  Or  if  they  believe 
from  the  evidence  that  overflows  to  plaintiffs'  lands  complained 
of  were  caused  by  extraordinary  rains  or  floods — that  is,  such 
floods  or  rainfalls  as  were  of  unusual  occurrence  in  that  vicinity, 
and  could  not  have  been  anticipated  by  persons  of  ordinary  ex- 
perience and  prudence — they  should  find  for  defendants." 

For  the  reasorts  indicated,  the  judgment  is  reversed  and  cause 
remanded  for  a  new  trial  consistent  with  the  opinion. 


Northern  Pacific  Railway  Company,  Plff.  in  Err.,  v. 
Static  of  Minnesota  ex  rel.  City  of  Duluth. 

(Argued    December    20,   23,    1907.     Decided    February   24,   1908.) 

[28  Sup.  Ct.  Rep.  341.] 

Error  to  State  Court — Federal  Question — Impairing  Contract  Obli- 
gations.— Municipal  legislation  carried  into  effect  by  mandamus, 
which  requires  a  railroad  company  to  make  repairs  in  a  viaduct  at  its 
own  expense,  in  accordance  with  plans  adopted  and  approved  by  the 
municipal  council,  cannot  be  regarded  as  a  mere  repudiation  by  the 
municipality  of  its  agreement  to  maintain  the  viaduct,  so  as  to  de- 
feat the  appellate  jurisdiction  of  the  Supreme  Court  of  the  United 
States  over  a  state  court,  invoked  on  the  ground  that  contract  ob- 
ligations were  thereby  impaired. 

Constitutional  Law — Impairing  Contract  Obligations — ^Validity  of 
Municipal  Contract.* — Requiring  a  railway  company  to  repair,  at  its 
own  expense,  a  viaduct  and  its  approaches,  built  to  carry  over  a  rail- 
road a  street  which  was  not  extended  over  the  right  of  way  until  after 
the  railroad  was  built,  cannot  be  said  to  impair  the  obligation  of  a 
contract  by  which  the  municipality,  in  consideration  of  a  contribution 
from  the  railroad  company  toward  the  expense  of  the  original  con- 
struction, agreed  to  maintain  the  viaduct  for  fifteen  years,  and  to 
maintain  the  approaches  perpetually,  where  the  highest  state  court, 

consistently  with  its  earlier  decisions,  holds  that  the  railway  charter, 
»  —  ^ 

♦See  foot-note  appended  to  State  v.  Northern  Pac.  Ry.  Co.  (Minn.), 
21  R.  R.  R.  337,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  337. 
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as  well  as  the  common  law,  requires  the  railway  company  to  construct 
and  maintain  suitable  crossings  at  existing  and  future  streets,  and 
that  any  contract  limiting  the  exercise  of  legislative  power  in  this 
regard  is  void  as  against  public  policy,  although  there  may  have  been 
some  doubt  when  the  contract  was  made  as  to  what  the  rights  of  the 
parties  were,  and  the  contract  may  have  been  a  compromise. 

In  error  to  the  Supreme  Court  of  the  State  of  Minnesota  to 
review  a  judgment  which  affirmed  a  judgment  of  the  St.  Louis 
County  Court,  in  that  state,  compelling  a  railroad  company  by 
mandamus  to  repair  a  viaduct  carrying  a  city  street  over  its  tracks. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  IV,  Bunn  for  plaintiff  in  error. 
Mr,  Bert  Fesler  for  defendant  in  error. 

Mr  Justice  Day  delivered  the  opinion  of  the  court : 

This  case  comes  here  from  the  supreme  court  of  Minnesota, 
to  review  a  judgment  of  that  court  affirming  a  judgment  in  man- 
damus of  the  St.  Louis  county  court  in  that  state,  which  required 
the  Northern  Pacific  Railway  Company,  plaintiff  in  error,  to  repair 
a  certain  viaduct  in  the  city  of  Duluth,  carrying  Lake  avenue 
over  the  railway  company's  tracks.  98  Minn.  429,  108  N.  W. 
269.  The  Northern  Pacific  Railway  Company  is  the  successor  m 
title  of  the  St.  Paul  &  Duluth  Railroad  Company  which  derived 
its  title  from  the  Lake  Superior  &  Mississippi  Railroad  Company. 
The  Lake  Superior  &  Mississippi  Railroad  Company  whose  rights 
and  obligations  have  devolved  upon  the  Northern  Pacific  Rail- 
way Company,  had  the  following  provisions  in  its  charter : 

"Sec.  6.  The  said  company  may  construct  the  said  railroad 
across  any  public  or  private  road,  highway,  stream  of  water,  or 
water  course  if  the  same  be  necessary :  Provided,  That  the  same 
shall  not  interfere  with  navigation;  but  said  company  shall  re- 
turn the  same  to  the  present  state,  or  in  a  sufficient  manner  so  as 
not  to  impair  the  usefulness  of  such  road,  highway,  stream  of 
water,  or  water  course,  to  the  owner  or  to  the  public." 

"Sec.  17.  This  act  is  hereby  declared  to  be  a  public  act,  and  may 
be  amended  by  any  subsequent  legislative  assembly  in  any  manner 
not  destroying  or  impairing  the  vested  rights  of  said  corporation.** 

The  Lake  Superior  &  Mississippi  Railroad  laid  its  first  track 
across  what  is  now  Lake  avenue  in  1869.  Lake  avenue  Was 
graded  and  improved  for  public  traffic  in  the  winter  and  spring 
of  1871,  and  since  that  time  it  has  been  in  continuous  use  as  a 
public  street.  In  the  year  1891  the  amount  of  business  on  Lake 
avenue  and  the  number  of  tracks  therein  had  become  to  great 
that  the  constant  passage  of  cars  and  engines  endangered  the 
safety  of  the  public.     The  city  of  Duluth  thereupon  prepared 
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plans  and  specifications  for  the  constructipn  of  the  viaduct  upon 
Lake  avenue,  and  made  a  demand  upon  the  railroad  company  to 
construct  the  same.  The  railroad  company,  after  considerable 
negotiation,  in  which  it  denied  its  obligation  to  build  the  viaduct, 
entered  into  a  contract  with  the  city  of  Duluth,  which  is  set  up  hi 
its  answer  in  this  case  as  a  full  defense  to  the  right  of  the  city  of 
Duluth  to  require  the  repair  of  the  viaduct  at  the  railroad  com- 
pany's expense.  This  contract  was  dated  September  2,  1891,  and 
provided  that  the  city  should  build  the  bridge  or  viaduct  upon 
Lake  avenue  to  carry  that  street  over  the  railroad  tracks  which 
had  therefore  crossed  said  avenue  at  grade.  The  railroad  was 
to  contribute  to  the  expense  of  the  construction  in  the  amount  of 
$50,000,  and  the  city  undertook,  for  the  period  of  fifteen  years, 
to  maintain  the  part  of  the  bridge  over  the  railroad's  right  of  way, 
and  to  perpetually  maintain  the  approaches.  The  city  built  the 
bridge  at  an  expense  of  $23,000,  in  addition  to  the  $50,000  which 
was  paid  by  the  railroad  company. 

In  1903,  the  viaduct  and  its  approaches  having  become  dan- 
gerous for  public  use,  the  city  of  Duluth  acted  within  the  power 
conferred  on  it  by  law  to  require  railroad  companies  to  construct 
bridges  and  viaducts  at  their  own  expense  at  public  railroad  cross- 
ings, and,  having  investigated  the  subject,  approved  the  plans 
prepared  by  the  city  engineer,  and  on  the  13th  of  July,  1903, 
passed  the  following  resolution: 

"Resolved,  That  the  repairs  set  forth  in  said  specifications  are 
necessary  and  proper,  and  are  demanded  by  the  public  safety  and 
convenience. 

"Resolved,  further,  That  said  repairs  are  reasonable  and  prac- 
ticable for  the  repairs  of  said  viaduct  and  its  approaches;  an<I 
that  said  repairs  as  set  forth  in  said  specifications  are  hereby 
adopted  and  approved. 

"Resolved,  further,  That  this  council  does  hereby  demand  that 
the  Northern  Pacific  Railway  Company  immediately  proceed  *o 
repair  said  viaduct  and  approaches  in  accordance  with  said  spec- 
ifications. 

"Resolved,  further,  That  a  copy  of  this  resolution  be  forth- 
with served  upon  the  Northern  Pacific  Railway  Company  in  tlie 
same  manner  as  service  may  be  made  of  summons  in  a  civil  ac- 
tion by  the  city  clerk. 

"Resolved,  further,  That,  in  the  event  of  the  failure  or  refusal 
of  said  company  to  comply  with  such  demand,  that  the  city  at- 
torney be  and  he  is  hereby  instructed  to  institute  such  action  or 
actions  as  to  him  may  seem  proper  to  compel  the  said  railway 
company  to  make  such  repairs,  or  such  portion  thereof  as  the 
court  may  determine  it  is  legally  liable  to  make." 

It  was  in  pursuance  of  this  resolution  that  this  action  in  manda- 
mus was  begun  and  the  writ  issued,  requiring  the  railroad  com- 
pany to  make  the  repairs  in  accordance  with  the  plans  adopted 
and  approved  by  the  city  council. 
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We  are  met  at  the  threshold  with  the  question  of  the  jurisdic- 
tion of  this  court.  It  is  the  contention  of  the  plaintiff  in  error 
that,  in  requiring  the  railroad  company  to  repair  the  viaduct  at 
its  own  expense,  the  obligation  of  the  contract  of  September  2, 
1891,  has  been  impaired  by  legislation  of  the  municipal  corpora- 
tion, in  violation  of  the  contract  clause  of  the  Constitution  of  the 
United  States.  In  cases  arising  under  this  clause  of  the  Federal 
Constitution  this  court  determines  for  itself  whether  there  is  a 
contract  valid  and  binding  between  the  parties,  and  whether  its 
obligation  has  been  impaired  by  the  legislative  action  of  the  State. 
Stearns  v.  Minnesota,  179  U.  S.  223,  233,  45  L.  ed.  162,  170,  21 
Sup.  Ct.  Rep.  73.  If  the  plaintiff  in  error  set  up  a  claim  of  con- 
tract upon  substantial  grounds  and  with  allegations  showing  an 
impairment  of  its  obligation  by  state  or  municipal  legislation,  a 
case  was  presented  which  might  be  brought  to  this  court  in  event 
such  legislation  was  upheld.  Chicago,  B.  &  Q.  R.  Co.  v,  Ne- 
braska. 170  U.  S.  57,  42  L.  ed.  948,  18  Sup.  Ct.  Rep.  513. 

It  is  no  longer  open  to  question  that  municipal  legislation  passed 
undet*  supposed  legislative  authority  from  the  state  is  within  the 
prohibition  of  the  Federal  Constitution  and  void  if  it  impairs 
the  obligation  of  contracts.  Mercantile  Trust  &  D.  Co.  v.  Colum- 
bus, 203  U.  S.  311-320,  51  L.  ed.  198-202,  27  Sup.  Ct.  Rep.  83, 
and  cases  there  cited.  But  it  is  contended  that  the  action  of  the 
city  in  this  case  amounts  to  no  more  than  a  denial  of  the  validity 
and  binding  force  of  the  contract  in  question  and  brings  the  case 
within  St.  Paul  Gaslight  Co.  v.  St.  Paul,  181  U.  S.  142,  45  L.  ed. 
788,  21  Sup.  Ct.  Rep.  575,  followed  in  Dawson  v.  Columbia  Ave. 
Sav.  Fund,  S.  D.  Title  &  T.  Co.  197  U.  S.  178,  49  L.  ed.  713,  25 
Sup.  Ct.  Rep.  420.  In  the  St.  Paul  Case  the  city  refused  to  pay 
certain  sums  claimed  to  be  due  on  contract  of  the  company,  and 
ordered  the  gas  posts  to  be  removed  from  the  streets.  Such  a  de- 
nial of  liability  on  the  part  of  a  municipal  corporation  was  con- 
tained in  an  ordinance  to  that  effect,  it  was  held  this  was  not  leg- 
islation'impairing  the  obligation  of  the  contract,  and  it  was  said 
in  that  case  that  the  ordinance  'created  no  new  right  or  imposed 
no  new  duty  substantially  antagonistic  to  the  obligations,  of  the 
contract,  but  simply  expressed  the  purpose  of  the  city  not  in  the 
future  to  pay  the  interest  on  the  cost  of  construction  of  the  lamp 
posts  which  were  ordered  to  be  removed.  *  *  *  When  the  sub- 
stantial scope  of  this  provision  of  the  ordinance  is  thus  clearly 
understood  it  is  seen  that  the  contention  here  advanced  of  the  im- 
pairment of  the  obligations  of  the  contract  arising  from  this  pro- 
vision of  the  ordinance  reduces  itself  at  once  to  the  proposition 
that,  wherever  it  is  asserted,  on  the  one  hand,  that  a  municipality 
is  bound  by  a  contract  to  perform  a  particular  act  and  the  munic- 
ipality denies  that  it  is  liable  under  the  contract  to  do  so,  thereby 
an  impairment  of  the  obligations  of  the  contract  arises,  in  viola- 
tion of  the  Constitution  of  the  United  States.    But  this  amounts 
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only  to  the  contention  that  every  case  involving  a  controversy 
HToncerning  a  municipal  contract  is  one  of  Federal  cognizance,  de- 
terminable ultimately  in  this  court.  Thus,  to  reduce  the  proposi- 
tion to  its  ultimate  conception  is  to  demonstrate  its  error." 

And  such  was  the  effect  of  the  ordinance  in  the  subsequent 
•case  of  Dawson  v.  Columbia  Ave.  Sav.  Fund,  S.  D.  Title  &  T. 
Co.  supra. 

We  think  the  municipal  legislation  complained  of  in  this  case 
amounts  to  more  than  a  mere  denial  of  liability  or  of  the  binding 
force  of  the  former  contract.  The  legislation  which  deprives  one 
of  the  benefit  of  a  contract,  or  adds  new  duties  or  obligations 
thereto,  necessarily  impairs  the  obligation  of  the  contract,  and 
when  the  state  court  gives  effect  to  subsequent  state  or  munici- 
pal legislation  which  has  the  effect  to  impair  contract  rights  by 
depriving  the  parties  of  their  benefit,  and  make  requirements 
which  the  contract  did  not  theretofore  impose  upon  them,  a  case 
is  presented  for  the  jurisdiction  of  this  court.  New  Orleans  Wa- 
terworks Co.  V.  Louisiana,  185  U.  S.  336,  350,  351,  46  L.  ed.  936, 
943,  944,  22  Sup.  Ct.  Rep.  691.  And  this  jurisdiction  has  been 
frequently  exercised  in  cases  of  municipal  ordinances  having  this 
•effect  upon  prior  contract  rights.  Vicksburg  W'aterworks  Co.  r. 
Vicksburg,  185  U.  S.  65-81,  46  L.  Ed.  808-815,  22  Sup.  Ct.  Rep. 
585 ;  Cleveland  v.  Cleveland  City  R.  Co.,  194  U.  S.  517,  48  L.  Ed. 
1102,  24  Sup.  Ct.  Rep.  756.  As  was  said  in  Dawson  v.  Columbia 
Aye.  Sav.  Fund,  S.  D.  Title  &  T.  Co.,  supra,  it  is  not  always  easy 
to  determine  on  which  side  of  the  line  a  given  case  may  fall.  But, 
recurring  to  the  resolution  in  this  case,  we  are  of  the  opinion  tha: 
it  is  legislative  action  which  impairs  the  obligation  of  the  con- 
tract, if  the  contract  is  of  binding  force,  which  is  a  question  to  be 
determined  upon  the  merits.  For  the  judgment  of  mandamus 
against  the  railroad  company  could  not  have  been  rendered  in 
this  case  without  the  prior  legislation  by  the  city  ascertaining  the 
necessity  for  repairs  upon  the  viaduct,  the  character  and  extent 
of  the  same,  and  imposing  upon  the  railroad  company  the  duty 
to  enter  upon  the  street  and  construct  the  improvement. 

This  municipal  action  is  more  than  a  mere  denial  of  the  obli- 
gation of  the  contract ;  it  affirmatively  requires  that  certain 
improvements  shall  be  made  upon  the  viaduct  by  the  railroad  com- 
pany which  the  council  deemed  to  be  necessary-.  It  required  leg- 
islative action  to  determine  the  nature  and  character  of  these 
improvements.  The  mandamus  issued  by  the  court  is  but  the 
carrying  of  the  ordinance  into  effect.  If  the  contract  was  of 
l)inding  force  and  effect  it  would  relieve  the  railroad  company 
from  making  such  improvements  within  the  right  of  way  for  the 
period  of  fifteen  years  and  permanently  relieve  it  of  other  im- 
provements upon  the  viaduct.  To  require  that  it  shall  make 
these  improvements  within  the  period  named,  as  this  legislation 
does,  is  to  require  the  railroad  to  incur  expenses  for  things  which 
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the  city  had  expressly  contracted  to  relieve  it  from  during  the 
period  mentioned.  Assuming,  for  jurisdictional  purposes,  that 
the  company  had  a  valid  claim  of  contract,  it  was  impaired  by 
the  legislation  of  the  city  in  question ;  we  therefore  think  there  is 
jurisdiction  in  the  case. 

Passing  to  the  merits,  it  is  the  contention  of  the  railroad  com- 
pany that  when  this  contract  was  made  the  supreme  court  of 
Minnesota  had  decided  that,  as  to  highways  which  were  con- 
structed after  the  railroad  was  built,  there  was  no  obligation  upon 
the  company  to  construct  overhead  bridges  or  crossings,  and 
whatever  the  rule  might  be  as  to  requiring  a  railroad  company  to 
construct  such  overhead  bridges  in  the  interest  of  public  safety 
as  to  streets  in  existence  when  the  railroad  was  built,  it  could  not 
be  required  so  to  do  when  the  highway  was  constructed  after  the 
railway  had  acquired  its  right  of  way  and  laid  its  tracks. 

It  is  difficult  to  perceive  how  a  judicial  determination  that  the 
railroad  company  could  not  be  charged  with  the  expense  of  such 
structures  as  this  viaduct  as  to  streets  laid  out  after  the  railroad 
was  built  could  have  induced  the  agreement  to  pay  $50,000  to- 
wards the  improvement  in  question  in  a  street  first  occupied  by 
the  railroad  company.  And  the  recitals  of  the  contract  of  Sep- 
tember, 1891,  are  to  the  effect  that  the  payment  of  the  $50,000 
was  in  lieu  of  assessments  for  benefits  in  excess  of  damages  for 
the  taking  of  property  of  the  railroad  company  to  be  caused  by 
said  public  improvement,  which  might  be  imposed  upon  the  prop- 
erty of  the  railroad  company. 

But  was  there  such  settled  judicial  construction?  In  the  case 
of  State  ex  rel.  Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co.,  98 
Minn.  380,  108  N.  W.  261,  a  case  decided  by  that  court  upon  the 
same  day  it  handed  down  its  decision  in  the  case  at  bar,  the  sub- 
ject was  elaborately  examined  and  a  conclusion  reached  that  the 
charter  of  a  railroad,  similar  to  the  oile  granted  the  Lake  Superior 
&  Mississippi  Railroad  Company,  above  set  forth,  imposed  an  ob- 
ligation upon  the  railroad  company  as  to  highways,  roads,  and 
streets,  over  which  the  railroad  was  constructed,  to  keep  the  same 
in  good  condition  and  repair,  whether  laid  out  after  the  building 
of  the  railroad  or  before,  and  that  such  requirement  in  the  in- 
terest of  public  safety  embraced  an  overhead  bridge  necessary 
for  the  public  safety,  and  that  a  requirement  that  it  should  be  built 
at  the  expense  of  the  railroad  company  was  an  exercise  of  the 
police  power  of  the  state,  and  did  not  amount  to  taking  property 
without  due  process  of  law.  In  that  case  the  cases  relied  upon 
by  the  learned  counsel  for  the  plaintiff  in  error  in  this  case  as 
establishing  a  contrary  doctrine,  prior  to  the  making  of  the  con- 
tract, were  reviewed.  They  are:  State  ex  rel.  Minneapolis  v. 
St.  Paul,  M.  &  M.  R.  Co.,  35  Minn.  131,  59  Am.  Rep.  313,  28  N. 
W.  3,  and  State  ex  rel  St.  Paul,  M.  &  M.  R.  Co.  v.  District  Court, 
42  Minn.  247,  7  L.  R.  A.  121,  44  N.  W.  7.    It  was  there  pointed 
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out,  and  we  think  correctly,  that  while  the  learned  court,  in  State 
ex  rel.  St.  Paul  M.  &  M.  R.  Co.,  limited  its  ruling  to  cases  where 
railroads  had  been  constructed  in  streets  already  laid  out,  and 
expressly  disclaimed  that  the  doctrine  there  announced  would 
necessarily  apply  where  a  new  street  had  been  laid  out  over  the 
railroad  after  its  construction,  the  question  now  made  was  not 
involved  in  the  case,  and  the  decision  then  made  was  limited  to 
existing  streets  only.  In  the  second  case  above  cited  (42  Minn. 
247),  while  it  was  held  that  planking  the  tracks  at  crossings  was 
a  part  of  the  construction  of  the  highway,  and  not  a  safety  device 
for  the  protection  of  the  thoroughfare,  and  therefore  not  within 
the  proper  exercise  of  the  police  power,  so  that  the  cost  thereof 
could  be  required  from  the  company,  the  court  did  say,  in  the 
most  emphatic  manner,  that  safety  devices  might  be  required  at 
new  streets,  and  that  cattle  guards  and  gates  were  such  safety 
devices,  the  construction  of  which  would  be  required  at  the  ex- 
pense of  the  company.    And  the  court  said: 

"When  the  railroad  company  accepted  its  charter  it  received 
its  franchises  subject  to  the  authority  and  power  of  the  state  to 
impose  such  reasonable  regulations  concerning  ^the  use,  in  mat- 
ters :;/tccting  the  common  safety,  of  its  dangerous  enginery,  and 
not  merely  subject  to  the  then-existing  regulations  as  applicable 
to  then-existing  conditions;  and  whether  the  obligation  now  in 
question  had  been  imposed  at  this  time  by  direct  act  of  the  legis- 
lature, or,  as  is  the  case,  arises  from  the  laying  out  of  a  new 
highway,  to  which  the  previously-existing  law  becomes  applicable, 
can  make  no  difference.  • 

"The  fallacy  involved  in  the  claim  of  the  relator,  and,  as  we 
think,  in  some  decisions  by  which  its  claim  is  supported,  arises 
from  a  failure  to  distinguish  between  rights  of  property,  which 
confessedly  are  protected  under  the  Constitution  from  being  de- 
vested or  appropriated  to  other  purposes  without  compensation, 
and  the  very  different  matteT  concerning  the  manner  in  which 
the  owner  may  use  his  propeprty  so  as  not  to  unnecessarily  en- 
danger the  public.  The  claimi  of  the  relator  involves  an  assump- 
tion that  when  the  railroad  corjstructed  its  line  of  road,  conform- 
ing to  the  requirements  of  the  law  as  to  all  then-existing  highvyay 
crossings,  it  had  a  constitutional  right,  by  virtue  of  its  priority, 
to  always  afterwards  operate  ifls  road  unembarrassed  by  being 
required  to  observe  like  precautions  with  respect  to  highway-^ 
that  might  be  thereafter  laid  out  Across  the  railroad,  except  upon 
the  condition  that  it  should  reccivle  compensation,  not  merely  for 
whatever  of  its  acquired  propertv  might  be  taken  for  the  other 
use,  but  also  for  the  expense  and)  burden  of  conforming  its  own 
conduct  to  the  newly-existing  conditions, — of  conforming  to  a 
general  police  regulation  of  the  stJate,  not  being  applicable.  There 
was  no  such  exclusive  or  superi(j)r  right  acquired  by  priority  of 
charter,  or  of  the  construction  of  J  this  railroad  highway.    It  can- 
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not  be  supposed  that,  when  its  franchises  were  granted  to  this 
relator  to  construct  and  operate  this  railroad,  it  was  contemplated, 
either  by  it  or  by  the  state,  that  no  more  public  highways  should 
be  laid  out  which  should  increase  the  number  of  places  where  the 
ordinary  police  regulations  would  have  to  be  complied  with  by 
the  railroad  company,  to  its  inconvenience  and  expense.  On  the 
contrary,  it  must  hare  been  understood  and  contemplated,  es- 
pecially in  a  new  state  rapidly  advancing  in  population  and  in  the 
development  of  its  resources,  where  new  towns  were  springing 
up,  and  new  avenues  for  travel  and  traffic  were  becoming  neces- 
sar)',  that  new  streets  and  roads  would  be  and  must  be  laid  out, 
and  that  many  of  these  would  necessarily  cross  existing  railroad 
lines.  We  cannot  resist  the  conclusion  that,  so  far  as  concerns 
the  matter  now  under  consideration,  the  charter  of  the  relator 
was  taken  subject  to  the  right  of  the  state  to  impose  this  duty 
whenever,  by  reason  of  the  establishing  of  new  highways,  it 
should  become  necessary ;  and  hence  the  relator  is  not  entitled  to 
compensation  for  obedience  to  this  requirement.  Lake  Shore  & 
M.  S.  R.  Co.  V.  Cincinnati,  S.  &  C.  R.  Co.,  30  Ohio  St.  604;  Chi- 
cago &  A.  R.  Co.  ^^  Joliet,  L  &  A.  R.  Co-,  105  III.  388,  400,  404, 
44  Am.  Rep.  799;  Hannibal  v,  Hannibal  &  St.  J.  R.  Co.,  49  Mo. 
480;  Bridgeport  v.  New  York  &  N.  H.  R.  Co.,  36  Conn.  255,  4 
Am.  Rep.  63." 

As  the  supreme  court  of  Minnesota  points  out  in  the  opinion 
in  98  Minn.  380,  above  referred  to,  the  state  courts  are  not  alto- 
gether agreed  as  to  the  right  to  compel  railroads,  without  com- 
pensation, to  construct  and  maintain  suitable  crossings  at  streets 
extended  over  its  right  of  way,  after  the  construction  of  the  rail- 
road. The  great  weight  of  state  authority  is  in  favor  of  such 
right.    See  cases  cited  in  98  Minn.  380. 

There  can  be  no  question  as  to  the  attitude  of  this  court  upon 
this  question,  as  it  has  been  uniformly  held  that  the  right  to  ex- 
ercise the  police  power  is  a  continuing  one ;  that  it  cannot  be 
contracted  away,  and  that  a  requirement  that  a  company  or  indi- 
vidual comply  with  reasonable  police  regulations  without  compen- 
sation is  the  legitimate  exercise  of  the  power,  and  not  in  violation 
of  the  constitutional  inhibition  against  the  impairment  of  the 
obligation  of  contracts.  In  New  York  &  X.  E.  R.  Co.  v.  Bristol, 
151  U.  S.  556,  567.  38  L.  Ed.  269,  272.  14  Sup.  Ct.  Rep.  437,  440, 
the  doctrine  was  thus  laid  down  by  Chief  Justice  Fuller,  speaking 
for  the  court : 

"It  is  likewise  thoroughly  established  in  this  court  that  the  in- 
hibitions of  the  Constitution  of  the  United  States  upon  the  im- 
pairment of  the  obligation  of  contracts,  or  the  deprivation  of 
property  without  due  process,  or  of  the  equal  protection  of  the 
laws,  by  the  states,  are  not  violated  by  the  legitimate  exercise  of 
legislative  power  in  securing  the  public  safety,  health,  and  morals. 
The  governmental  power  of  self-protection  cannot  be  contracted 
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away,  nor  can  the  exercise  of  rights  granted,  nor  the  use  of  prop- 
erty, be  withdrawn  from  the  implied  liability  to  governmental 
regulations  in  particulars  essential  to  the  preservation  of  the 
community  from  injury.  Boston  Beer  Co.  v.  Massachusetts,  97 
U.  S.  25,  24  L.  Ed.  989;  Northwestern  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659,  24  L.  Ed.  1036;  Barbier  v.  Connolly,  113  U. 
S.  27,  28  L.  Ed.  92Z,  5  Sup.  Ct.  Rep.  357 ;  'New  Orleans  Gaslight 
Co.  V.  Louisiana  Light  &  H>  P.  &  Mfg.  Co.,  115  U.  S.  650,  29  L. 
Ed.  516,  6  Sup.  Ct.  Rep.  252;  Mugler  v,  Kansas,  123  U.  S.  623, 
31  L.  Ed.  205,  8  Sup.  Ct.  Rep.  273;  Budd  v.  New  York,  143  U. 
S.  517,  36  L.  Ed.  247,  4  Inters.  Com.  Rep.  45,  12  Sup.  Ct.  Rep. 
468." 

The  principle  was  recognized  and  enforced  in  Chicago,  B.  & 
Q.  R.  Co.  V.  Chicago,  166  U.  S.  226,  41  L.  Ed.  979,  17  Sup.  Ct. 
Rep.  581,  where  it  was  held  that  the  expenses  incurred  by  the 
railroad  company  in  erecting  gates,  planking  at  crossings,  etc., 
and  the  maintenance  thereof,  in  order  that  the  road  might  be 
safely  operated,  must  be  deemed  to  have  been  taken  into  account 
when  the  company  accepted  its  franchise  from  the  state,  and  the 
expenses  incurred  by  the  railroad  company,  though  upon  new 
streets,  might  be  required  as  essential  to  the  public  safety.  In 
Detroit,  Ft.  W.  &  B.  I.  R.  Co.  v.  Osbom,  189  U.  S.  383,  47  L. 
Ed.  860,  23  Sup.  Ct.  Rep.  540,  it  was  held  that  the  state  of  Michi- 
gan might  compel  a  street  railroad  to  install  safety  appliances  at 
an  expense  to  be  divided  with  a  steam  railroad  company  occupy- 
ing the  same  street,  notwithstanding  the  steam  railroad  was  the 
junior  occupier  of  the  street.  The  subject  was  further  under 
consideration  in  New  Orleans  Gaslight  Co.  v.  Drainage  Commis- 
sion, 197  U.  S.  453,  49  L.  Ed.  831,  25  Sup.  Ct.  Rep.  471,  where 
it  was  held  that,  although  the  gas  company  had  permission  from 
the  city  to  lay  its  pipes  under  the  streets,  it  might  be  required  to 
remove  the  same  at  its  own  expense,  in  the  exercise  of  the  police 
power  in  the  interest  of  the  public,  in  order  to  make  way  for  a 
system  of  drainage  which  was  required,  in  the  interest  of  the 
public  health,  without  compensation  to  the  gas  company;  and 
that  uncompensated  obedience  to  regulations  for  public  safety 
under  the  police  power  of  the  state  was  not  a  taking  of  property 
without  the  due  process  of  law. 

The  same  principles  were  recognized  and  the  previous  cases 
cited  in  Chicago,  B.  &  Q.  R.  Co.  v,  Illinois,  200  U.  S.  561,  50  L. 
Ed.  596,  26  Sup.  Ct.  Rep.  341,  and  again  in  Union  Bridge  Co.  v. 
United  States,  204  U.  S.  364,  51  L.  E.  523,  27  Sup.  Ct.  Rep. 
367.  The  result  of  these  cases  is  to  establish  the  doctrine  of  this 
court  to  be  that  the  exercise  of  the  police  power  in  the  interest 
of  public  health  and  safety  is  to  be  maintained  unhampered  by 
contracts  in  private  interests,  and  that  uncompensated  obedience 
to  laws  passed  in  its  exercise  is  not  violative  of  property  rights 
protected  by  the  Federal  Constitution. 
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In  this  case  the  supreme  court  of  Minnesota  has  held  that  the 
charter  of  the  company,  as  well  as  the  common  law,  required  the 
railroad,  as  to  existing  and  future  streets,  to  maintain  them  in 
safety,  and  to  hold  its  charter  rights  subject  to  the  exercise  of 
the  legislative  power  in  this  behalf,  and  that  any  contract  which 
undertook  to  limit  the  exercise  of  this  right  was  without  con- 
sideration, against  public  policy,  and  void.  This  doctrine  is  en- 
tirely consistent  with  the  principles  decided  in  the  cases  referred 
to  in  this  court.  But  it  is  alleged  that  at  the  time  this  contract 
was  made  with  the  railroad  company  it  was  at  least  doubtful  as 
to  what  the  rights  of  the  parties  were,  and  that  the  contract  was 
a  legitimate  compromise  between  the  parties,  which  ought  to  be 
carried  out.  But  the  exercise  of  the  police  power  cannot  be  lim- 
ited by  contract  for  reasons  of  public  policy;  nor  can  it  be  de- 
stroyed by  compromise ;  and  it  is  immaterial  upon  what  consid- 
eration the  contracts  rest,  as  it  is  beyond  the  authority  of  the 
state  or  the  municipality  to  abrogate  this  power  so  necessary  to 
the  public  safety.  Chicago,  B.  &  Q.  Co.  v.  Nebraska,  170  U.  S. 
57,  42  L.  Ed.  948,  18  Sup.  Ct.  Rep.  513. 

We  find  no  error  in  the  judgment  of  the  Supreme  Court  of 
Minnesota,  holding  the  contract  to  be  void  and  beyond  the  power 
of  the  city  to  make,  and  it  will,  therefore,  be  affirmed. 


Pacific  Electric  Ry.  Co.  v.  Campbell-Johnson  ,et  al. 

(Supreme  Court  of  California,  Feb.  27,  1908.) 

[94  Pac.  Rep.  623.] 

Spedfic  Performance — Contracts  Enforceable — Contracts  for  Con- 
struction of  Railroad — Mutuality  of  Remedy. — Since  under  general  eq- 
uity principles,  and  under  Civ.  Code,  §  3386,  providing  that  neither 
party  to  an'obligation  can  be  compelled  specifically  to  perform  it  u»^- 
less  the  other  party  thereto  has  performed,  or  is  compellable  spc 
cifically  to  perform  its  obligations,  the  remedy  of  specific  performance 
must  be  mutual,  and  since  a  contract  to  construct  and  operate  a  rail- 
road cannot  be  specifically  enforced,  a  contract  by  defendant  to  con- 
vey a  right  of  way  in  consideration  of  plaintiffs  constructing  and 
operating  a  railroad  across  the  land  could  not  be  specifically  enforced 
by  plaintiff,  there  being  no  mutuality  of  remedy. 

Same — Contracts  for  Continuous  Acts  during  Long  Period. — Eq- 
uity will  only  decree  specific  performance  where  the  subject-matter  of 
the  decree  is  capable  of  being  embraced  in  one  order  and  is  imme- 
diately enforceable,  and  will  not  decree  specific  performance  when 
the  duty  to  be  performed  is  a  continuous  one,  extending  possibly  over 
a  long  period  of  time,  and  which,  in  order  that  the  performance  may 
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be  made  effectual,  will  necessarily  require  the  constant  personal  su- 
pervision and   oversight  of  it   by   the   court. 

Same — Part  Performance. — Where  pflaintiff  agreed  to  construct  an 
electric  railroad  extending  from  one  city  across  defendants'  lands 
and  thence  to  another  city,  about  one-third  of  the  road  to  be  on  de- 
fendants' land,  in  consideration  whereof  defendants  agreed  to  grant 
plaintiff  a  right  of  way  over  their  lands,  and  also  deeded  certain 
land  as  a  bonus,  the  construction  of  the  other  two-thirds  of  the  road 
only  was  not  such  substantial  performance  on  plaintiff's  part  as  en- 
titled it  to  enforce  specific  performance  of  the  contract  by  defend- 
ants. 

Department  2.  Appeal  from  Superior  Court,  Los  Angeles 
County;  Curtis  D.  Wilbur,  Judge. 

Action  by  the  Pacific  Electric  Railway  Company  against  A. 
Campbell-Johnston  and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Bickncll,  Gibson,  Trask,  Dunn  &  Crutcher  {Edward  E.  Ba- 
con,  of  counsel),  for  appellant. 
Borden  &  Carhart  and  Hunsakcr  &  Britt,  for  respondents. 

LoRiGAN^  J.  This  action  was  brought  to  compel  the  specific 
performance  of  a  contract.  The  contract,  which  is  made  the 
basis  of  the  claim  of  plaintiff  for  a  specific  performance,  is  set 
forth  in  full  in  the  complaint.  It  was  executed  by  all  the  parties 
to  the  action  on  February  2,  1903,  and  its  preliminary  recitals 
disclose  that  the  San  Rafael  Ranch  Company  was  the  owner  of 
a  large  body  of  land  lying  between  the  cities  of  Los  Angeles  and 
Pasadena,  a  portion  thereof,  on  the  northeasterly  boundary',  be- 
ing within  the  limits  of  the  latter  city,  and  the  company  was  also 
the  owner  of  a  bridge  across  the  Arroyo  Seco  near  such  north- 
eastern boundary,  and  within  said  city  limits ;  that  the  Campbell- 
Johnstons  had  acquired  franchises  from  the  city  of  Los  Angeles 
and  from  the  county  of  Los  Angeles  to  construct  and  operate 
street  railroads  from  the  city  of  Los  Angeles  to  the  western 
boundary  of  the  land  of  said  San  Rafael  Company,  and  also  con- 
templated purchasing  a  franchise  then  offered  for  sale  on  Feb- 
ruary 3,  1903,  by  the  city  of  Pasadena  for  a  street  railroad  over 
the  streets  of  the  said  city  within  and  near  the  northeast  bound- 
ary of  the  land  of  said  company ;  that  the  said  San  Rafael  Land 
Company  owned  land  on  both  sides  of  portions  of  the  streets  and 
lines  of  the  right  of  way  mentioned  in  the  Pasadena  franchise, 
and  was  interested  in  the  construction  and  operation  of  a  street 
railroad  upon  the  lines  so  indicated;  that  all  the  parties  of  the 
second  part  were  interested  in  having  a  single  or  double  track 
electric  railway  operated  over  the  lines  described  in  said  ordi- 
nances across  said  bridge,  and  also  over  the  lands  of  the  parties 
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of  the  second  part  upon  th^  lines  of  the  street  railway  as  hereto- 
fore surveyed;  and  that  the  Pacific  Electric  Railway  Company 
was  willing  to  construct  and  operate  such  railway  over  the  lines 
aforesaid  under  the  terms  and  conditions  hereafter  expressed. 

Following  the  recitals,  it  is  then  provided  that  the  said  parties 
of  the  second  part,  in  consideration  of  the  agreements,  covenants, 
and  conditions  hereinafter  contained,  agreed  to  be  kept  and  per- 
formed by  the  party  of  the  first  part,  do  hereby  agree,  if  so  re- 
quested to  do,  "to  assign,  transfer  and  set  over  to  the  party  of  the 
first  part  those  certain  ordinances,  hereinbefore  mentioned, 
granted  by  the  city  of  Los  Angeles,  and  by  the  board  of  super- 
visors of  Los  Angeles  county,  and  to  assign,  trjinsfer  and  set 
over  to  the  party  of  the  first  part  that  certain  ordinance  herein- 
before mentioned,  to  be  offered  for  sale  in  the  city  of  Pasadena 
on  the  third  day  of  February,  1903,  if  they,  or  either  of  them, 
acquire  the  same ;  and  also  to  grant  to  the  party  of  the  first  part 
the  right  to  construct  its  railroad  track  over  the  bridge  herein- 
before mentioned  *  *  *  and  operate  its  cars  thereover.  *  *  * 
And  the  said  parties  of  the  second  part  further  agree  for  the  con- 
sideration aforesaid  to  convey  to  the  Los  Angeles  Land  Com- 
pany, or  such  other  person  or  corporation  as  the  party  aforesaid 
may  direct,  that  certain  tract  of  land  containing  forty  acres"  (de- 
scribing it).  The  contract  then  declares  that  "in  consideration 
therefor  the  party  of  the  first  part  agrees  that  upon  obtaining  the 
franchise  from  the  city  of  Pasadena  hereinbefore  mentioned,  and 
securing  the  rights  of  way  over  the  lines  as  above  indicated,  such 
right  of  way  to  be  not  less  than  forty  feet  in  width  on  the  surface, 
with  such  additional  width  as  may  be  required  for  the  slopes  in 
the  fills  and  excavations  necessary  in  the  construction  of  said 
roadbed;  and  the  40-acre  tract  of  land  hereinbefore  referred  to, 
it  will  proceed  and  construct,  and  operate  a  railroad,  the  cars 
thereon  to  be  propelled  by  electricity,  over  the  lines  above  men- 
tioned ;"  and  "in  the  event  that  the  parties  of  the  second  part  fail 
to  acquire  the  rights  of  way  and  franchise  necessary  for  the  con- 
stniction  and  operation  of  the  railroad  upon  the  lines  indicated 
in  the  ordinance  granted  by  the  city  of  Los  Angeles,  and  the  or- 
dinance granted  by  the  board  of  supervisors  of  Los  Angeles 
county;  and  such  other  rights  of  way  over  private  property  as 
herein  contemplated ;  and  to  convey  the  forty  acres  of  land  here- 
inbefore mentioned,  and  the  right  to  operate  its  cars  over  the 
bridge  hereinbefore  mentioned — then  the  party  of  the  first  part 
shall  be  released  from  all  obligations  in  law  or  equity  to  con- 
struct or  operate  a  road  upon  the  lines  hereinbefore  mentioned." 
The  contract  then  declares  that  "the  intention  and  purpose  of  the 
parties  hereto  is  that  the  parties  of  the  second  part  are  to  furnish 
a  free  right  of  way  from  the  junction  of  Marmion  way  and 
Pasadena  avenue,  upon  the  line  of  the  railroad  heretofore  sur- 
veyed crossing  the  Arroyo  Seco  at  or  near  the  bridge  now  con- 
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structed,  hereinbefore  referred  to,  and  extending  the  same  to  and 
over  the  line  described  in  that  certain  ordinance  granted  by  the 
trustees  of  the  city  of  Pasadena,  to  be  sold  on  the  3rd  instant,  as 
hereinbefore  mentioned ;  and  the  acquiring  by  the  party  of  the 
first  part  of  said  franchise  to  be  granted  by  the  trustees  of  the 
city  of  Pasadena  as  hereinbefore  provided.  And  in  the  event 
that  the  said  party  of  the  first  part  acquires  such  right  of  way  and 
said  franchises,  and  the  forty  acres  of  land  hereinbefore  men- 
tioned to  be  conveyed  to  the  Los  Angeles  Land  Company,  then 
the  party  of  the  first  part  is  to  proceed  as  soon  as  practicable,  to 
construct  said  railroad  and  continue  the  construction  thereof  in 
good  faith  until  the  same  is  completed,  and  thereafter  to  operate 
cars  thereover,*  and  said  deed  conveying  said  forty  acres  is  to  be 
placed  in  escrow  with  a  bank  to  be  agreed  upon  and  to  be  de- 
livered upon  the  completion  and  the  operation  of  said  road." 
These  are  the  material  portions  of  the  contract. 

Having  set  forth  the  terms  of  the  contract  and  the  description 
of  the  right  of  way,  conveyance  of  which  is  sought,  the  amended 
complaint  then  alleges  that  plaintiff  constructed  an  electric  rail- 
road according  to  the  provisions  of  the  franchise  granted  by  the 
city  of  Pasadena,  referred  to  in  the  agreement,  through  the  streets 
of  said  city  to  the  northeastern  boundary  of  said  tract  of  land 
belonging  to  defendants,  and  under  the  franchises  granted  by  the 
city  of  Los  Angeles  and  by  the  county  of  Los  Angeles,  con- 
structed its  electric  road  from  the  city  of  Los  Angeles  to  the 
western  boundary  of  said  land  of  defendants,  and  ever  since  the 
construction  of  said  electric  railways  plaintiff  has  maintained  and 
operated  the  same  as  an  electric  railroad,  with  well-eqinpped  cars 
for  the  carriage  of  passengers  thereon ;  that  the  defendants  pur- 
chased the  franchise  of  the  city  of  Pasadena,  referred  to  in  tlie 
contract,  and,  subseauently,  assigned  it  to  plaintiff;  that,  though 
demanded  to  do  so,  defendants  have  refused  to  transfer  and  con- 
vey to  plaintiff  the  franchises  granted  by  the  board  of  super- 
visors of  the  county  of  Los  Angeles  and  by  the  city  council  of 
the  city  of  Los  Angeles ;  that  about  September  8,  1904,  plaintitT 
caused  to  be  surveyed  through  said  tract  of  land  belonging  to  de- 
fendants a  right  of  way  from  the  connection  of  its  electric  rail- 
way at  the  said  northeasterly  boundary  of  said  tract  of  land,  and 
from  this  to  the  connection  with  plaintiff's  railway  at  the  western 
boundary  thereof,  which  said  right  of  way  for  an  electric  railway 
to  connect  with  plaintiff's  line  as  aforesaid  is  over  the  same  sjen- 
eral  route  as  the  prior  survey  of  the  lines  of  a  street  railway 
through  said  lands  mentioned  and  referred  to  in  said  contract  of 
February  2,  1903,  and  is  the  one  which  is  described  in  the  com- 
plaint;  that  said  survey  referred  to  in  the  contract  was  a«  pre- 
liminary survey  only  in  order  to  determine  the  feasibility  of 
constructing  an  electric  railway  through  the  said  land  of  defend- 
ants ;  that  said  preliminary  survey  formed  the  basis  of  the  survey 
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for  the  final  location  of  the  right  of  way  described  in  the  com- 
plaint, and  was  so  surveyed  and  located  by  the  plaintiff  under  the 
direction  and  with  the  consent  of  the  defendants,  and  the  defend- 
ants accepted  the  said  final  location  of  said  right  of  way  and  sur- 
vey, and  platted  their  lands  in  lots  and  blocks  with  reference  to, 
and  in  conformity  with,  said  final  location  of  said  right  of  way  ; 
that  the  defendants,  though  requested,  have  refused  to  transfer 
and  convey  and  deliver  the  possession  of  said  right  of  way  to 
plaintiff  to  enable  it  to  construct  its  railroad  thereon  and  there- 
over in  accordance  with  the  terms  of  said  contract ;  that,  though 
demanded,  defendants  have  refused  to  execute  a  deed  conveyini^ 
said  40-acre  tract  of  land,  specified  in  said  contract,  to  the  Los 
Angeles  Land  Company,  and  to  place  the  same  in  escrow,  to  be 
delivered  to  said  Los  Angeles  Land  Company  upon  the  completion 
and  operation  of  said  road ;  that,  expecting  and  believing  the 
said  promises  and  agreements  of  defendants  would  be  fully  per- 
formed in  accordance  with  said  contract,  plaintiff  constructed  the 
portions  of  said  electric  railway  alleged  to  have  been  constructed ; 
that  said  portions  of  said  railway  were  constructed  by  plaintiff  at 
great  expense,  and  as  a  part  of  the  continuous  line  of  railway 
contemplated  to  be  constructed  in  accordance  with  said  contract, 
and  for  the  purpose  of  connecting  the  said  lands  of  the  defend- 
ants with,  and  to  furnish  transportation  between,  the  same  and 
the  said  city  of  Los  Angeles  and  the  said  city  of  Pasadena ;  that 
the  total  length  of  said  continuous  line  of  railway  is  approxi- 
mately 3.83  miles;  that  the  length  of  the  portion  already  con- 
structed is  approximately  2.78  miles ;  that  the  length  of  the  por- 
tion remaining  unconstructed,  to  wit,  the  portion  extending  across 
the  said  lands  of  defendants,  is  approximately  LOS  miles;  that 
plaintiff  has  been  ready  and  willing,  and  is  still  willing,  to  fully 
perform  the  contract  on  its  part,  and  now  offers  to  construct  its 
railroad  through  said  tract  of  land  in  connection  with  the  por- 
tions of  said  line  of  railway  theretofore  constructed,  and  to  con- 
tinue the  operation  of  the  whole  of  said  line  of  railway  in  accord- 
ance with  the  terms  of  the  agreement.  Other  allegations  of  the 
complaint  we  omit  as  not  bearing  on  the  points  presented  on  this 
appeal. 

The  prayer  of  the  amended  complaint  is  for  a  decree  requiring 
defendants  to  execute  conveyances  to  plaintiflF  of  the  right  of  way 
through  the  land  of  the  San  Rafael  Company  described  in  the 
complaint,  and  of  the  rights  and  franchises  acquired  from  the 
city  of  Los  Angeles  and  the  county  of  Los  Angeles ;  that  defend- 
ants execute  a  deed  of  the  40-acre  tract  described  in  the  com- 
plaint to  the  Los  Angeles  Land  Company,  and  that  it  be  placed 
in  escrow,  and  on  completion  of  the  line  of  railroad  of  plaintiff 
over  said  right  of  way  and  along  the  line  described  in  said  fran- 
chises, referred  to  in  the  agreement,  and  operating  the  same,  the 
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said  deed  be  delivered  to  said  Los  Angeles  Land  Company.  A 
demurrer,  general  and  special,  interposed  to  the  amended  com- 
plaint, was  sustained,  and,  plaintiflF  declining  to  further  amend, 
judgment  was  entered  againsf  it.  This  appeal  is  from  the  judg- 
ment, and  the  only  point  involved  in  it  is  as  to  the  correctness  of 
the  ruling  of  the  court  in  sustaining  the  demurrer. 

It  is  conceded  by  both  parties  to  this  appeal  that  the  demurrer 
was  sustained  on  the  general  ground  that  the  amended  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  the 
principal  reason  stated  by  the  court  in  sustaining  it  being  that  the 
contract  relied  on  was  not  capable  of  specific  performance,  for 
want  of  mutuality  of  remedy  to  both  parties  to  it.  Respondents, 
while  so  conceding  and  relying  on  that  ground  here  in  support  of 
the  ruling  of  the  lower  court  based  on  it,  insist  that,  the  demurrer 
being  sustained  generally,  the  ruling  is  supported,  not  only  for 
the  principal  reason  given  by  the  lower  court,  but  upon  the 
further  ground  that  the  contract  relied  on  is  too  vague  and  un- 
certain in  its  material  terms  to  entitle  plaintiff  to  specific  per- 
formance. 

While  this  latter  point  is  pressed  here  by  respondents  with  as 
much  earnestness  as  the  point  upon  which  it  is  conceded  the  rul- 
ing was  based,  we  think  it  unnecessary  to  burden  this  opinion 
with  a  discussion  of  it.  If  the  court  was  right  in  holding  that 
the  plaintiff  was  not  entitled  to  such  specific  performance  for  lack 
of  mutuality  of  remedy  under  the  contract  sued  on,  that  is  the 
end  of  the  action  as  far  as  this  appeal  is  concerned,  and  we  think 
the  ruling  of  the  court  below  in  sustaining  the  demurrer  on  that 
ground  was  correct. 

It  is  well-settled  general  doctrine  that  specific  performance  of 
a  contract  at  the  instance  of  one  of  the  parties  to  it  will  not  be 
enforced  in  equity,  unless  the  contract  is  of  such  obligatory  na- 
ture upon  both  parties  that,  at  the  suit  of  either  against  the  other, 
the  court  would  decree  specific  performance.  This  is  equally  the 
rule  under  the  Code,  which  provides:  "Neither  party  to  an  obli- 
gation can  be  compelled  specifically  to  perform  it,  unless  the  other 
party  thereto  has  performed,  or  is  comnellable  specifically  to  per- 
form, everything  to  which  the  former  Is  entitled  under  the  same 
obligation  either  completely  or  nearly  so,  together  with  full  com- 
pensation for  any  want  of  entire  performance.*'  Civ.  Code,  § 
3386. 

The  remedy  of  specific  performance  must  be  mutual,  and  the 
test  of  mutuality  of  remedy  is  applied  by  considering  whether  the 
agreement  under  which  the  remedy  is  asserted  is  of  such  a  char- 
acter that,  at  the  suit  of  either,  a  court  of  equity  would  decree 
specific  performance  against  the. other.  In  applying  this  test,  if 
it  appears  that  the  right  to  this  remedy  is  not  reciprocal,  it  is  not 
available  to  either  party  to  the  contract.  When  there  is  no  siicli 
mutuality  of  remedy  equity  refuses  to  interfere,  and  leaves  the 
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parties  to  assert  their  rights  under  the  contract  in  a  court  of  law. 

As  declared  in  the  leading  case  in  this  state  on  this  subject 
—Cooper  V,  Pena,  21  Cal.  404 — "the  remedy  must  be  mutual,  as 
well  as  the  obligation,  and  when  the  contract  is  of  such  nature 
that  it  cannot  be  specifically  enforced  as  to  one  of  the  parties, 
equity  will  not  enforce  it  against  the  other."  And  reiterating  an*l 
sustaining  the  doctrine  of  Cooper  v.  Pena  in  its  application  to 
different  contratts  where  specific  performance  was  sought,  but 
denied  for  want  of  mutuality  of  remedy,  are  Anson  v,  Townsend, 
73  Cal.  418,  15  Pac.  49;  Stanton  v.  Singleton,  126  Cal.  657,  59 
Pac  146,  47  L.  R.  A.  334;  Los  Angeles,  etc.,  Co.  v.  Occidental 
Oil  Co.,  144  Cal.  533,  78  Pac.  25. 

Having  in  mind  this  doctrine,  that  there  must  exist  a  mutuality 
of  remedy  in  order  to  warrant  specific  enforcement  of  their  con- 
tract by  either  party  against  the  other,  it  is  quite  clear  that  no 
such  mutuality  exists  under  the  contract  upon  which  this  action 
is  based.  When  we  examine  that  contact,  it  appears  therefrom 
that  the  agreement  on  the  part  of  plaintiff  is  to  "build  and  oper- 
ate'* a  railroad,  and  as  appears  from  the  complaint,  in  advance  of 
construction  of  any  part  of  its  railroad  over  the  lands  of  the 
defendants,  it  is  seeking  to  compel  them  to  convey  a  right  of  way 
to  plaintiff  over  such  lands,  and  a  further  conveyance  of  what  is 
apparently  a  bonus  of  40  acres  of  land. 

Xow,  if  a  court  of  equity  at  the  suit  of  the  defendants  could 
not  decree  specific  performance  against  plaintiff  of  the  agree- 
ment on  its  part  to  construct  and  operate  the  railroad,  then  plain- 
tiff cannot  enforce  specific  performance  against  defendants  to 
convey  the  right  of  way  and  the  40-acre  bonus  because  there  is 
a  lack  of  mutuality  of  remedy. 

It  will  be  observed,  as  we  have  said,  that  the  contract  on  the 
part  of  plaintiff  is  "to  construct  and  operate"  a  railroad,  and  un- 
<ier  the  authorities  a  court  of  equity  cannot  decree  specific  per- 
formance of  a  contract  of  that  character.  In  Wood  on  Railroads, 
vol.  1,  §  210,  p.  708,  on  the  subject  of  Actions  for  the  Specific 
Performance  of  Contracts  to  Convey  Rights  of  Way,  it  is  said: 
''It  (equity)  will  not  decree  specific  performance  of  contracts 
which  by  their  terms  stipulate  for  a  succession  of  acts ;  *  *  *  such 
as  agreements  to  repair  or  build,  to  construct  works,  to  build  or 
carry  on  railways,  mines,  quarries,  and  other  analogous  under- 
takings." In  Pomeroy  on  Specific  Performance  of  Contracts  the 
author  says  (section  312),  while  discussing  the  right  to  specific 
performance  of  contracts:  "Finally,  contracts  which  by  their 
terms  stipulate  for  a  succession  of  acts,  whose  performance  can- 
not be  consummated  by  one  transaction,  but  will  be  continuous, 
and  require  protracted  supervision  and  direction,  with  the  exer- 
cise of  special  knowledge,  skill,  and  judgment  in  such  foresight 
—such  as  agreements  to  repair  or  build,  to  construct  works,  to 
build  or  carry  on  railways,  mines,  quarries,  and  other  analogous 
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undertakings — are  not  as  a  general  rule  specifically  enforced." 
While  the  contract  of  plaintiff  is  both  to  "construct  and  operate*' 
a  railroad,  the  authorities  hold  that  a  contract  providing  either 
for  the  building  or  the  operation  of  a  railroad  cannot  be  specif- 
ically enforced.  Strang  v.  Richmond,  P.  &  C.  R.  R.  Co.,  101 
Fed.  511,  41  C.  C.  A.  474;  Texas,  etc.,  Ry.  Co.  v.  Marshall,  136 
U.  S.  407,  10  Sup.  Ct.  846,  34  L.  Ed.  385 ;  Oregonian  Ry.  Co.  v. 
Oregon  Ry.  &  Nav.  Co.  (C.  C.)  37  Fed.  7Z2^\  Wlarton  v.  Stou- 
tenburg,  35  N.  J.  Eq.  266;  Ewing  v,  Litchfield,  91  Va.  575,  22  S. 
^E.  362;  Suburban  Con.  Co.  v,  Naugle,  70  111.  App.  384.  Of 
course,  if  a  contract  which  provides  either  for  the  building  only 
or  for  the  operation  only  of  a  railroad  cannot  be  specifically  en- 
forced, a  covenant  providing  for  both  the  construction  and  opera- 
tion could  not  be. 

Aside  from  these  authorities  in  other  jurisdictions  the  case  of 
Lattin  v.  Hazard,  91  Cal.  87,  27  Pac.  515,  appears  to  be  decisive 
to  the  effect  that  the  contract  here  in  question  is  of  such  a  nature 
as  not  to  be  enforceable  specifically.  In  that  case  it  appears  that 
suit  was  brought  to  compel  specific  performance  of  a  contract  to 
convey  lands  in  consideration  of  the  building  of  a  railroad  and 
its  operation  for  a  period  of  not  less  than  10  years.  The  road 
was  built,  but  had  not  been  operated  for  the  required  period 
when  the  action  was  brought.  This  court  held  that  specific  per- 
formance of  the  contract  to  convey- could  not  be  enforced  at  the 
suit  of  plaintiff;  that  there  was  a  want  of  mutuality  of  remedy 
under  the  contract,  as  the  operation  of  the  road  for  the  stipulated 
period  was  a  substantial  and  important  part  of  the  obligation  of 
plaintiff  which  had  not  been  performed,  and  of  which  specific  per- 
formance could  not  be  decreed  at  the  suit  of  defendant.  This 
conclusion  of  the  court,  stated  generally  in  the  case  cited,  that 
specific  performance  of  the  stipulation  in  the  contract  to  operate 
the- road  for  10  years  could  not  be  enforced  by  defendant  against 
plaintiflF,  was  undoubtedly  based  (though  there  was  no  particular 
discussion  of  the  point)  on  the  general  rule  we  have  adverted 
to — that  equity  cannot  enforce  the  specific  performance  of  a  con- 
tract to  build  or  operate  railroads.  And  it  is  of  no  moment  to 
the  application  of  the  rule  that  the  stipulation  is  for  the  opera- 
tion of  such  roads  for  a  stipulated  period  or  generally.  Equity 
cannot  specifically  decree  their  operation  at  all. 

The  case  of  Stanton  v.  Singleton,  126  Cal.  657,  56  Pac.  146,  47 
L.  R.  A.  334,  which  was  an  action  to  compel  specific  perform- 
ance of  a  contract  for  the  erection  of  a  quartz  mill  and  opening 
and  developing  a  quartz  mine,  is  also  in  point,  this  being  one  of 
the  undertakings  as  to  which,  with  the  building  and  operating  of 
a  railroad,  Pomeroy  states  equity  will  not  decree  specific  perform- 
ance. The  case  last  cited,  and  the  reasoning  applied  there  in 
denying  specific  performance,  is  equally  applicable  here.  We 
pursue  the  consideration  of  this  point  no  further.    We  have  been 
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cited  to  no  authority  in  the  briefs  of  appellant,  and  our  own  ex- 
amination has  failed  to  disclose  any,  where  it  has  been  held  that 
specific  performance  may  be  decreed  to  enforce  a  contract  such 
as  the  one  involved  here.  The  rule,  as  we  have  seen,  is  to  the  con- 
trary, and  as  defendants  would  be  precluded  under  its  application 
from  obtaihing  a  decree  for  specific  performance  against  plain- 
tiff to  enforce  the  construction  and  operation  of  the  railroad  pro- 
vided for  had  they  sued  to  obtain  such  a  decree,  the  plaintiff  is 
equally  precluded  from  maintaining  an  action  "to  compel  specific 
performance  on  the  part  of  defendants.  As  both  parties  to  the 
contract  are  not  entitled  to  have  it  specifically  enforced,  there  is 
a  want  of  mutuality  of  remedy,  and  neither  one  is  entitled  to  the 
aid  of  equity  to  enforce  its  specific  performance  against  the  other. 
Whatever  rights  they  have  must  be  enforced  in  an  action  at  law.  * 

It  is,  however,  insisted  by  appellant  that  the  general  rule  re- 
quiring mutuality  of  remedy  is  subject  to  the  exception  that  when 
a  party  has  substantially  performed  his  part  of  the  contract  he 
may  compel  specific  performance  by  the  other  party.  And,  in 
this  regard,  it  is  insisted  that  as  it  is  apparent  from  the  contract 
that  the  parties  contemplated  the  construction  of  an  interurban 
line,  extending  from  the  city  of  Pasadena  across  the  lands  of  de- 
fendants and  thence  into  the  city  of  Los  Angeles,  there  to  con- 
nect with  the  railway  system  of  plaintiff  already  in  operation 
there,  and  as  plaintiff  has  performed  the  major  part  of  its  obliga- 
tion by  constructing  and  operating  its  line  from  said  cities  to  the 
boundaries  on  either  side  of  said  lands  of  defendants;  this  con- 
stitutes a  substantial  compliance  with  the  contract  on  its  part, 
which  removed  the  want  of  mutuality  of  remedy  existing  at  the 
inception  of  the  contract  between  the  parties,  and  now  entitles 
plaintiff  to  a  decree  of  specific  performance. 

Undoubtedly  the  want  of  mutuality  in  the  right  to  specific  per- 
formance existing  at  the  inception  of  the  contract  may  be  re- 
moved, and  is  removed,  when  there  has  been  had  a  full  or  sub- 
stantial performance  of  the  contract.  And,  in  the  matter  at  bar, 
if  the  construction  and  operation  of  the  railroad  to  the  extent  that 
it  is  alleged  to  have  been  done  can  be  said  to  constitute  a  sub- 
stantial performance  of  the  agreement  to  construct  and  operate 
it  in  its  entirety,  then  plaintiff  would  be  entitled  to  specific  per- 
formance. The  substantial  execution  by  plaintiff  of  its  oblie^ation 
would  give  present  mutuality  to  the  contract,  althougrh  in  its  in- 
ception the  contract  lacked  it.  Spiers  z'.  Urbahn,  124  Cal.  110, 
56  Pac.  794.  But  it  is  quite  evident  from  the  allegations  of  the 
complaint  that  the  agreement  on  the  part  of  plaintiff  relative  to 
the  railroad  has  not  been  substantially  complied  with.  Conceding 
that,  in  contemplation  of  the  parties  under  the  contract,  the  roavl 
was  to  be  constructed  and  operated  from  Pasadena  to  Los 
Angeles  over  the  lands  of  the  defendants,  it  is  admitted  that  it 
has  not  been  constructed  over  such  lands.    There  is  still  nearly 
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one-third  of  the  road  to  be  constructed  and  operated.    The  most 
that  can  be  said  is  that  the  road  has  been  largely  constructed,  but 
it  certainly  cannot  be  said  that  if  nearly  one-third  of  it  is  still  to 
be  constructed  and  operated  that  the  contract  on  the  part  of  the 
plaintiff  has  been  substantially  complied  with.    The  fact  is  that 
the  road  has  only  been  constructed  and  operated  as  faf  as  plaintiff 
can  construct  it  in  view  of  the  alleged  refusal  of  defendants  *:o 
convey  the  right  of  way,  a  conveyance  of  which,  with  other  con- 
veyances, plaintiff  seeks  now  to  specifically  enforce.     And  it  is 
also  true  that  plaintiff  offers  in  its  complaint  to  perform  its  part 
of  the  contract,  and  complete  and  operate  the  road  over  the  lands 
of  defendants.    But  neither  the  refusal  of  the  defendants  to  per- 
mit the  construction  over  their  lands,  nor  the    willingness    of 
plaintiff  to  do  so,  have  any  bearing  in  the  application  of  the  equi- 
table principle  that  where  there  is  no  mutuality  of  remedy  there 
can  be  no  decree  for  specific  performance.    Every  action  for  spe- 
cific performance  is  predicated  upon  the  refusal  of  the  defend- 
ants to  perform  the  terms  of  a  contract  which  the  plaintiff  con- 
siders equity  should  compel  him  to  perform.     So  that  refusal  to 
do  so  is  of  no  moment  as  far  as  the  right  to  such  specific  per- 
formance is  concerned.     Neither  does  the  willingness  or  offer  of 
the  plaintiff  to  do,  what  otherwise  it  could  not  be  specifically  re- 
quired to  do,  confer  the  right  to  compel  it  from  the  other  party. 
If  this  were  true  then  in  the  present  instance  the  plaintiff  could, 
by  expressing  its  willingness  and  offering  to  complete  the  road 
from  Pasadena  to  Los  Angeles  over  the  lands  of  defendants, 
have  demanded  of  defendants  conveyances  of  the  right  of  way 
and  the  40-acre  bonus  involved  here,  and  on  their  refusal  to  make 
them  and  without  having  completed  any  part  of  such  road,  but 
reiterating  in  the  complaint  its  offer  and  willingness  to  do  so, 
have  demanded  specific  performance  of  the  defendants.     The 
application  of  the  equitable  rule  that  equity  will  not  specifically 
enforce  a  contract  to  complete  or  operate  a  railroad  or  other  anal- 
ogous undertakings,  is  not  based  upon  the    inclination    or  dis- 
position of  the  parties  to  the  contract.    Equity  cannot  specifically 
enforce  a  contract  for  the  performance  of  service;  and  the  con- 
struction and  operation  of  a  railroad  comes  within  this  category. 
The  rule  is  applied  because  such  undertakings  are  not  of  the  char- 
acter that  a  court  of  equity  will  undertake  to  enforce.    Courts  of 
equity  only  decree  specific  performance  where  the  subject  matter 
of  the  decree  is  capable  of  being  embraced  in  one  order  and  is  im- 
mediately enforceable.     It  will  not  decree  specific  performance 
when  the  duty  to  be  performed  is  a  continuous  one,  extending 
possibly  over  a  long  period  of  time  and  which,  in  order  that  the 
performance  may  be  made  effectual,  will  necessarily  require  the 
constant  personal  supervision  and  oversight  of  it  by  the  court. 
Particularly  is  this  true  with  reference  to  the  construction  and 
operation  of  railroads,  which  are  enumerated  by   Pomeroy  as 
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among  the  undertakings  concerning  which  specific  performance 
will  not  be  decreed,  because,  among  other  things,  they  require 
protracted  supervision  and  direction  of  the  court,  with  the  exer- 
cise of  special  knowledge,  skill,  or  judgment  in  their  oversight. 
So  that,  in  those  special  and  exceptional  contracts  mentioned  by 
him,  including  the  one  under  consideration  here,  as  it  is  imprac- 
ticable, if  not  impossible,  to  supervise  and  control  any  decree 
which  the  court  might  make  relative  to  them,  it  will  not  under- 
take to  specifically  enforce  them  at  all. 

Now,  as  there  is  a  large  and  substantial  part  of  the  road  still 
to  be  constructed  and  operated  by  the  plaintiff,  it  cannot  be  said 
that  there  has  been  such  a  performance  of  the  contract  so  as  to 
bring  plaintiff  within  the  exception  to  the  general  rule.  The  rea- 
son of  the  rule  still  applies,  and,  under  the  principle  of  the  de- 
cisions, a  court  of  equity  could  no  more  effectually  decree  a 
specific  performance  on  the  part  of  plaintiff  as  to  this  portion  of 
the  road  still  to  be  constructed  and  operated  than  it  could  as  to 
the  entire  road,  the  construction  of  which  it  is  claimed  was'  in 
the  contemplation  of  the  parties.  The  want  of  mutuality  of  rem- 
edy originally  existing  under  the  contract,  and  which  precluded 
plaintiff  from  asserting  a  right  to  specific  performance,  could 
only  be  removed  by  a  full  or  substantial  performance  on  its  part, 
and,  as  the  contract  is  far  from  being  so  substantially  performed, 
the  want  of  mutuality  still  exists,  and  specific  performance  can- 
not be  decreed. 

There  are  many  other  reasons  urged  by  appellant  why  a  court 
of  equity  should  decree  specific  performance  under  the  facts 
alleged  in  the  complaint.  They  commend  themselves  to  us  as 
general,  equitable  principles,  but  cannot  be  applied  here,  because 
the  rule  of  equity,  that  specific  performance  of  contracts  of  the 
special  character  involved  here  will  not  be  enforced  for  want  of 
mutuality  of  remedy,  is  so  well  established  that  it  may  not  be 
departed  from,  and  the  parties  must  be  left  to  assert  such  reme- 
dies as  they  have  under  the  contract  in  an  action  at  law. 

For  the  reasons  given,  the  demurrer  was  properly  sustained, 
and  the  judgment  appealed  from  is  affirmed. 

We  concur:    Henshaw,  J.;  McFarland,  J. 
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(Supreme  Court  of  Indiana,  Jan.  28,  1908.) 
[83  N.  E.  Rep.  503.] 

Railroads — Control  and  Regulation  in  General — Statutory  Provi- 
sions.— The  acceptance  by  a  railroad  corporation  of  its  franchise  car- 
ries with  it  an  assumption  of  all  the  duties  and  obligations  imposed 
by  existing  statutes. 

Same — Construction  and  Maintenance  of  Road — Crossing  High, 
ways.* — Under  Burns'  Ann.  St.  1901,  §  5153,  empowering  railroad 
companies  to  construct  their  roads  across  any  highway  so  as  not  to 
interfere  with  the  free  use  thereof,  etc.,  and.  requiring  the  company  to 
restore  the  highway  thus  intersected  to  its  former  state,  or  in  a  suf- 
ficient manner  not  to  unnecessarily  impair  its  usefulness,  it  is  the  duty 
of  a  railroad  company  to  construct  and  keep  in  reasonably  safe  and 
good  condition  all  highway  crossings,  whether  the  highway  was  laid 
out  and  opened  before  or  after  the  railroad. 

Same — Expenses  of  Construction  and  Repair  of  Crossings.— The 
duty  of  a  railroad  company  under  Burns'  Ann.  St.  1901,  §  5153,  to 
construct  and  keep  in  repair  highway  crossings,  implies  the  obliga- 
tion to  defray  the  expenses  and  costs  of  such  construction  and  re- 
pairs. 

Eminent  Domain — Nature  and  Source  of  Power. — Eminent  domain 
implies  a  taking  by  the  sovereign  for  some  public  benefit,  and  is  a 
reserved  right  or  an  inextinguishable  attribute  of  sovereignty  that 
may  be  exercised  by  the  state  or  its  authorized  agent,  to  effect  a  pub- 
lic good  whenever  public  necessity  requires  it. 

Same — Compensation — Necessity  of  Making  Compensation  in  Gen- 
eral— Constitutional  Provisions. — Under  the  Constitution  the  right  of 
eminent  domain  cannot  be  enjoyed  by  the  public,  except  on  condition 
that  full  compensation  for  all  damage  to  private  property  for  that 
taken  or  injured  shall  be  first  paid  or  tendered. 

Constitutional  Law — Police  Power — Nature  and  Scope  in  General.— 
The  police  power  springs  from  the  fundamental  principle  that  every 
property  owner  must  so  use  his  own  as  not  to  endanger  the  safety, 
health,  and  general  welfare  of  the  community.  It  operates  on  an  ex- 
isting evil  that  injuriously  affect?  the  health,  morals,  safety,  or  gen- 


*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  rail- 
roads to  construct  and  maintain  crossings,  see  foot-ijotes  appended 
to  State  V.  Northern  Pac.  Ry.  Co.  (Minn.),  21  R.  R.  R.  337,  44  Am.  & 
Eng.  R.  Cas.,  N.  S.,  337. 

For  the  authorities  in  this  series  on  the  Hght  to  require  railroad 
companies  to  construct  and  maintain  crossings  over  streets  and  high- 
ways laid  out  after  the  construction  of  the  railroads,  see  foot-notes 
appended  to  State  v.  St.  Paul,  etc.,  Ry.  Co.  (Minn.),  23  R.  R.  R.  737, 
46  Am.  &  Eng.  R!  Cas.,  N.  S..  737;  foot-notes  appended  to  In  re 
Bristol  County  (Mass.),  22  R.  R.  R.  156,  45  Am.  &  Eng.  R.  Cas.,  N. 
S.,  156. 
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eral  welfare  of  the  community,  and  is  a  power  to  which  every  person 
and  corporation  must  yield  obedience,  and  from  which  the  state  itself 
cannot  grant  exemption. 

Railroads — Regulation — Police  Power.f — Railroads  are  not  exempt 
from  the  police  power. 

Same — Construction  and  Maintenance  of  Road — Crossing  Highways 
—Statutory  Provisions. — Under  Burns'  Ann.  St.  1901,  §  5153,  requir- 
ing, as  interpreted  by  the  Supreme  Court,  a  railroad  company,  at 
its  own  expense,  to  do  whatever  the  conditions  present  at  each  par- 
ticular place  require  to  be  done  to  render  a  highway  crossing  suitable 
and  reasonably  safe,  a  railroad  company  will  be  required  when  neces- 
sary to  carry  its  railroad  over  or  under  the  highway,  as  the  CcCse 
may  be. 

Eminent  Domain — Compensation — Taking  Railroad  Right  of  Way.^ 
—Land  taken  from  a  railroad  company  by  a  city  in  extending  a 
street  over  the  company's  right  of  way  is  taken  in  the  exercise  of  the 
right  of  eminent  domain,  and  subject  to  full  compensation. 

Same — Expense  of  Constructing  Highway  Crossing.§ — Under  Burns' 
Ann.  St.  1901,  §  5153,  empowering  railroad  companies  to  construct 
their  roads  across  any  highway  so  as  not  to  interfere  with  the  free 
use  thereof,  etc.,  and  requiring  the  company  to  restore  the  highway 
thus  intersected  to  its  former  state,  or  in  a  sufficient  manner  not  to 
unnecessarily  impair  its  usefulness,  where,  in  the  exercise  of  the 
right  of  eminent  domain,  a  city  extended  a  street  across  a  railroad 
right  of  way,  the  railroad  company  was  not  entitled  to  compensation 
for  the  expense  of  constructing  and  maintaining  a  crossing  over  the 
street,  since  the  statiflory  requirement,  as  a  regulation  emanating 
from  the  police  power,  must  be  complied  with  without  compensation. 

Same — Right  to  Compensation — Compliance  with  Police  Regula- 
tion.§ — Neither  a  natural  person  nor  a  corporation  can  claim  dam- 
ages on  account  of  being  compelled  to  comply  with  a  poljce  regula- 
tion designed  to  secure  the  pubilc  health,  safety    or  welfare. 

Same — ^Acts  Constituting  Taking  of  Private  Property.§ — Uncompen- 
sated obedience  to  a  regulation  ordained  to  secure  the  public  health 
and  safety  is  not  a  taking  of  private  property,  within  the  inhibitions  of 
the  state  or  federal  Constitutions. 

Same — Elements  of  Compensation — ^Taking  Railroad  Right  of  Way 
—Instructions. — Burns'  P^  nn.  St.  1901,  §  5153,  empowers  railroad  com- 
panies to  construct  their  roads  across  any  highway  so  as  not  to  inter- 
fere with  the  free  use  thereof,  and  requires  the  company  to  restore 
the  highway  thus  intersected  to  its  former  state,  or  in  a  sufficient 

tSee  foot-notes  appended  to  23  R.  R.  R.  737,  46  Am.  &  Eng.  R.  Cas., 
N.  S.,  737;  foot-notes  appended  to  Stone  &  Co.  v.  Atlantic  Coast  Line 
R.  Co.  (N.  Car.),  23  R.  R.  R.  420,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  420. 

tSee  foot-notes  appended  to  Town  of  Poulan  v.  Atlantic  Coast  Line 
R.  Co.  (Ga.),  17  R.  R.  R.  133,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  133. 

§See  foot-notes  appended  to  Village  of  Plymouth  v,  Pere  Marquette 
R.  Co.  (Mich.),  16  R.  R.  R.  707,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  707. 
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manner  not  to  unnecessarily  impair  its  usefulness.  Held  that,  in 
condemnation  proceedings  by  a  city  to  extend  a  street  across  land 
over  which  a  railroad  had  an  easement  for  a  right  of  way,  instruc- 
tions directing  the  jury  to  allow  defendant  for  the  value  of  the  land 
actually  taken  in  extending  the  street,  for  the  value  of  the  section  of 
the  road  embankment  required  to  be  removed,  and  for  the  cost  of  re- 
moving the  same,  were  as  favorable  as  defendant  was  entitled  to. 

Appeal  from  Circuit  Court,  Henry  County ;  John  M.  Morris, 
Judge. 

Condemnation  proceedings  by  the  city  of  Connersville  against 
the  Cincinnati,  Indianapolis  &  Western  Railway  Company.  From 
the  judgment  defendant  appeals.     Affirmed. 

Elain  &  Fesler,  Forkner  &  Forkner,  and  Reuben  Conner,  for 
appellant. 

R.  M.  Elliott  and  D,  IV,  MeKee,  for  appellee. 

Hadley,  J.  In  1869  appellant's  grantor  constructed  a  railroad 
from  the  city  of  Indianapolis  to  Cincinnati  by  way  of  the  city  of 
Connersville.  In  passing  the  city  for  some  distance  the  railroad 
track  was  on  a  grade  15  feet  high,  and  which  is  now  66  feet  wide 
at  the  bottom  and  16  feet  at  the  top.  When  built  this  part  of  the 
road  was  outside  of  the  city  limits,  and  all  the  population  resided 
south  of  the  railroad.  Now  the  territory  crossed  by  the  em- 
bankment is  within  the  city  limits,  and  about  one-half  of  the  city's 
population  reside  north,  and  the  other  half  >30Uth,  of  the  railroad. 
The  railroad  runs  east  and  west  by  the  city.  Running  north  and 
south  entirely  across  the  city  is  the  street  Grand  avenue,  both 
ends  of  which  are  opened  and  used  to  the  railroad  embankment. 
Four  hundred  and  fifty  feet  east  of  Grand  avenue  is  an  under- 
grade crossing,  and  600  feet  west  of  Grand  avenue  is  another 
crossing.  A  traveler  on  Grand  avenue  had  no  other  more  con- 
venient way  of  crossing  the  railroad  than  by  one  or  the  other  of 
these  crossings.  This  is  a  condemnation  proceeding  by  appellee 
city  to  extend. Grand  avenue  across  the  right  of  way  of  appellant, 
and  the  only  question  raised  in  this  court  relates  to  appellant's 
damages. 

Grand  avenue  is  60  feet  wide,  and  its  extension  through  the 
railroad  right  of  way  requires  the  appropriation  of  a  strip  of 
ground  66  feet  long  (the  bottom  width  of  the  railroad)  and  60 
feet  wide.  Appellant  has  only  an  easement  in  the  land.  From 
the  evidence  allowed  and  rejected,  and  the  instructions  given  and 
refused  the  jury,  it  is  manifest  that  the  question  was  submitted 
to  the  jury  on  the  theory  that  appellant  was  only  entitled  to  dam- 
ages for,  first,  the  value  of  any  land  actually  taken  from  it; 
second,  the  value  of  the  embankment  necessarily  taken;  and, 
third,  the  cost  of  removing  such  embankment.    "The  sum  of  these 
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items,"  the  court  instructed  the  jury,  "will  constitute    the    full 
measure  of  the  defendant's  damages." 

The  court  refused  to  submit  the  question    upon     appellant's 
theor>';  vi^,  that,  in  addition  to  the  elements  of  damage  enumer- 
ated by  the   court   in  its  charge   to   the  jury,  there  should  also 
have  been  stated  that  appellant  was  entitled  to  recover  for  any 
special  or  peculiar  damage  it  would  suffer  by  reason  of  the  taking 
of  the  embankment  which  had  been  specially  prepared  for,  and 
was  being  used  as  a  part  of  its  railroad,  as  well  as  the  full  cost  of 
the  structural  change,  or  for  the  putting  in  of    the     necessary 
bridge  over  the  highway.     Were  the  rulings  o'f  the  court  erro- 
neous?   The  adjudications  cited  and  relied  upon  by  counsel  for 
appellant  cannot  be  accepted  as  supporting  their  view  of  the  law. 
So  far  as  we  have  observed  in  every  state  referred  to  except  New 
Jersey,  where  there  appears  to  be  no  legislation  on  this  subject, 
the  cases  cited  rest  upon  local  statutes,  which,  in  requiring  rail- 
road companies  to  construct  and  restore  highway  crossmgs,  have' 
been  construed  to  expressly  or  impliedly  refer  to  such  highways 
as  were  constructed  before  the  crossing  railroad.     In  this  state 
the  law  is  ruled  by  section  5153,  Burns'  Ann.  St.  1901,  which 
provides  that  all  railroad  "corporations  shall  possess  the  general 
powers  and  be  subject  to  the  liabilities  and  restrictions  expressed 
in    the     special     powers     following:*'      Fifth,     to     construct 
its   road    across    any    highway    so    as    not    to    interfere  with 
the  free  use  of  the  same,  in  such  manner  as  to  afford  security  for 
life  and  property ;  but  the  railroad  company  shall  restore  the  high- 
way thus  intersected  to  its  former  state,  or  in  a  sufficient  manner 
not  to  unnecessarily  impair  its  usefulness.    This  statute  has  been 
in  force  since  May,  1853.     In  the  case  of  Louisville,  etc..  Com- 
pany V.  Smith,  91  Ind.  119,  121,  it  was  said  in  construing  this 
statute :  "Whether  the  highway  is  laid  out  and  opened  before  or 
after  the  construction  of  the  railroad,  the  legislative  intent  in  the 
clause  quoted  is  clear,  we  think,  that  the  railroad  company  shall 
construct  its  road  at  its  intersection  with  such  highway  in  such 
manner  as  to  afford  security  for  life  and  property."    This  inter- 
pretation of  the  statute  has  since  been  many  times  reaffirmed  by 
this  court,  the  last  expression  being  in  Lake  Erie,  etc.,  Company  v. 
Shelley  (1904)  163  Ind.  36,  41,  71  N.  E.  153,  as  follows:    "Un- 
der the  statutes  of  this  state  it  is  the  duty  of  all  railroad  companies 
to  construct  and  keep  in  safe  and  good  condition  all  highway 
crossings,  and  this  duty  is  the  same  whether  the  highway  was  es- 
tablished before  or  after  the  railroad  was  built" — citing  divers 
cases.    This  statute  was  in  full  force  and  effect  when  appellant 
accepted  its  franchise,  and  the  acceptance  carried  with  it  an  as- 
sumption of  all  the  duties  and  obligations  imposed  by  the  statute. 
It  was  bound  to  take  notice  that,  the  right  of  the  people  to  es- 
tablish and  maintain  public  highways  over  the  territory  remained 
unimpaired;  and  whether  laid  out  before  or  after  the  railroad  it 
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should  be  the  duty  of  the  company  to  construct  and  maintain  the 
crossing  in  such  condition  as  will  render  it  suitable  and  reason- 
ably safe  as  a  railroad  crossing  for  the  passage  of  trains,  and  trav- 
elers on  the  highway.  There  is  no  cross-assignmegt  of  error, 
and  we  are  therefore  not  called  upon  to  decide  whether  the  in- 
structions given  by  the  court  contained  a  correct  expression  of 
the  law  relating  to  such  subject,  for  under  the  view  we  have 
taken  of  the  case  it  is  clear  that  the  instructions  given  did  not 
tend  in  any  way  to  injure  appellant.  As  laid  dewn  in  Railroad 
Company  v.  Shelley,  163  Ind.  36,  41,  71  N.  E.  151,  the  statute  of 
this  state  requires  all  railroad  companies  to  construct  and  keep 
in  reasonably  safe  and  good  condition  all  highway  crossings, 
without  reference  to  whether  the  highway  was  laid  out  and  opened 
before  or  after  the  railroad.  The  duty  to  construct  and  keep  in 
repair  implies  the  obligation  to  defray  the  expenses  and  costs  of 
such  construction  and  repairs.  Railway  Company  v,  McCarrell, 
163Ind.  469,  71  N.  E.  156. 

It  is,  however,  argued  by  appellant's  counsel  that  this  being  a 
condemnation  proceeding  under  the  right  of  eminent  domain,  ap- 
pellant is  entitled  to  full  compensatory  damages,  which  includes, 
not  only  the  value  of  the  property  taken,  but  also  all  consequen- 
tial injury  to  the  remaining  property,  which  in  this  case  embraces, 
in  addition  to  the  elements  of  damage  enumerated  by  the  coun, 
the  cost  of  putting  in  the  bridge  over  the  street,  and  that  a  denial 
of  damage  for  the  cost  of  the  bridge  made  necessary  by  the  street 
crossing  is  a  taking  of  private  property  for  public  use  without 
just  compensation,  in  violation  of  both  the  federal  and  state  Con- 
stitutions. Appellant's  counsel  overlook  the  fact  that  there  are 
two  distinct  principles  of  law  that  operate  upon  the  question  we 
have  under  consideration ;  namely,  "eminent  domain,"  which  im- 
plies a  taking  by  the  sovereign  for  some  public  benefit,  and  the 
"police  power,"  which  implies  a  regulation  by  the  sovereign  of 
private  property  for  the  preservation  of  the  public  safety,  health, 
and  general  welfare.  "Eminent  domain"  is  a  reserved  right,  or 
an  unextinguishable  attribute  of  sovereignty,  that  may  be  exer- 
cised by  the  state,  or  its  authorized  agent,  to  effect  a  public  good 
whenever  public  necessity  requires  it.  Resting  upon  a  public  ben- 
efit it  cannot,  under  the  Constitution,  be  enjoyed  by  the  public, 
except  upon  condition  that  full  compensation  for  all  damages  to 
private  property  for  that  taken  or  injured  shall  be  first  paid  or 
tendered.  The  "police  power"  arises  from  a  very  different  source. 
It  springs  from  the  fundamental  principle  that  every  property 
owner  must  so  use  his  own  as  not  to  endanger  the  safety,  health, 
and  general  welfare  of  the  community  in  which  he  lives.  Lewis, 
Eminent  Domain.  §  6,  and  authorities  collated.  It  operates  upon 
an  existing  evil  that  injuriousl>j  affects  the  health,  morals,  safet}*. 
or  general  welfare  of  the  community,  and  is  a  power  to  which 
every  person  and  corporation  must  yield  obedience,  and  from 
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which  the  state  itself  cannot  grant  exemption.     Stone  v.  Missis- 
sippi, 101  U.  S.  814,  25  L.  Ed.  1079;  Butcher^s  Union  Co.  .^j, 
Cresent  City  Company,  111  U.  S.  746,  4  Sup.  Ct.  652,  28  L.  Ed. 
585.   **It  extends  to  the  protection  of  the  lives,  health,  and  prop- 
erty of  the  citizens,  and  the  preservation  of  good  order  and  pub- 
lic'morals."     Beer  Company  Case,  97  U.  S.  33,  24  L.  Ed.  989. 
Under  its  wide  application  unwholesome  and  adulterated  foods 
may  be  destroyed,  the  sale  of  intoxicating  liquors  restricted,  easy 
exits  from  theaters  and  other  public  halls  required,  sometimes  at 
heavy  expense,  and  also  fire  escapes   from  hotels  and  school- 
houses.    This  power  may  also  compel  builders  to    plank    lofty 
floors,  manufacturers  to  guard  dangerous  machinery,  miners  to 
maintain  props.    In  an  emergency  from  fire  it  may  tear  down  pri- 
vate buildings  and  otherwise  destroy  private  property  without 
rendering  compensation.     2  Kent.  Com.  339,  notes.  It  may  also 
eject  from  populous  communities,  or  confiscate  the  business,  of 
all  forms  of  public  nuisance,  thus  rendering  valuable  structures 
worthless,  or  of  greatly  reduced  value,  without  any  right  to  in- 
demnity accruing  to  the  sufferer.    Railroads  are  by  no  means  ex- 
empt from  this  power.    They  enjoy,  as  grants  from  the  people, 
superior  rights  to  go  where  they  please,  and  as  fast  as  they  please, 
subject  to  the  duties  that  are  constantly  being  imposed  upon  them 
having  reference  to  the  safety  of  persons  and  property.     The 
use  of  improved  brakes,  switches,  signals,  couplers,  and  a  mul- 
titude of  other  safety    devices    is    often     commanded,     though 
previously     used     devices     are     thereby     rendered     worthless. 
The  same  principle  applies  with  equal  vigor  to  highway  crossings. 
There  is  probably  more  human  life  and  property  destroyed  from 
collision  wuth  trains  at  railroad  crossings  than  from  all  other  rail- 
road accidents  combined.    It  is  evident  that  a  high  degree  of  care 
to  avoid  accidents  at  crossings  is  of  first  importance.    And  there 
are  reasons  why  railroad  companies  should  be  charged  with  the 
duty  of  constructing  and  maintaining  all  such  crossings  in  a  suit- 
able and  safe  condition.    In  the  first  place,  their  right  to  traverse 
the  country  on  private  property  is  subject  to  the  right  of  the 
people  to  construct  highways  for  their  own  convenience  across 
the  same  country,  and  the  railroad,  whenever  it  becomes  neces- 
sar}\    Railway  Company  v.  Railway  Company,  30  Ohio  St.  604; 
Railway  Company  v.  Chicago,  140  111.  309,  317,  29  N.  E.  1109. 
In  the  second  place,  the  peculiar  danger  at  the  crossings  is  all 
created  by  the  railroads.    In  the  third  place,  the  companies  know 
best  the  character  and   requirements  of   their  trains,   and   the 
means  best  calculated  to  minimize  the  dangers.     In  the  fourth 
place,  a  divided  responsibility  would  likely  prove  impracticable, 
impolitic,  and  inefficient ;  and,  in  view  of  the  burdensome  liability 
of  railroad  companies  to  their  passengers,  it  is  clear  that  the  com- 
panies should  have  the  entire  control  of  all  things  necessary  to  be 
done  within  its  right  of  way,  for  any  purpose,  whether  for  the 
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benefit  of  the  company  or  the  public.  Anyhow  the  Legislature 
deemed  it  expedient  to  enact  section  5153;  Bums'  Ann.  St.  1901, 
which,  under  the  interpretation  given  it  by  this  court,  requires 
a  railroad  company,  at  its  own  expense,  to  dp  whatever  the  con- 
ditions present  at  each  particular  place  require  to  be  done  to  ren- 
der the  crossing  suitable  and  reasonably  safe,  "or  in  a  sufficient 
manner  not  to  unnecessarily  impair  the  usefulness"  of  the  high- 
way, "or  interfere  with  the  free  use  of  the  same,"  and,  "in  such 
manner  as  to  afford  security  for  life  and  property."  And  when 
necessary  to  accomplish  these  ends  the  company  will  be  required 
to  carry  its  railroad  over,  or  under,  the  highway,  as  the  case  may 
be.  Elliott,  Railroads,  §  1107;  Elliott,  Roads  and  Streets,  §  77%', 
Chicago,  etc.,  Co.  v.  State,  158  Ind.  189,  193,  63  N.  E.  224,  and 
cases  cited;  Railway  Company  v.  State,  159  Ind.  237,  64  N.  E. 
860;  Baltimore,  etc.,  Co.  v.  State,  159  Ind.  510,  520,  65  N.  E.  508; 
Vandalia  R.  Co.  v.  State,  166  Ind.  219,  76  N.  E.  980.  Applying 
these  principles  to  the  question  before  us,  the  appeal  must  fail. 

Whatever  was  necessarily  taken  from  the  railroad  company  by 
the  city  in  the  extension  of  its  street  over  the  company's  right  of 
way  may  be  said  to  have  been  taken  in  the  exercise  of  eminent  do- 
main, and  therefore  subject  to  full  compensation.  But  the  street 
being  once  across  the  right  of  way,  whatever  is  then  necessary,  un- 
der the  statute,  for  the  company  to  do  to  construct  and  maintain 
the  crossing  in  such  manner  as  will  render  it  suitable  and  safe  as  a 
railroad  crossing  for  the  passage  of  trains  and  travelers  on  the 
highway,  is  a  regulation  emanating  from  the  police  power,  and 
must  be  complied  with  without  compensation.  Lewis,  Eminent 
Domain,  §§  6,  156;  Chicago,  etc.,  Co.  i\  Zimmerman,  158  Ind. 
189,  63  N.  E.  224,  and  cases  cited;  Elliott,  Railroads,  §  1107. 

The  rule  is  well  settled  that  neither  a  natural  person  or  corpora- 
tion can  claim  damages  on  account  of  being  compelled  to  comply 
with  a  police  regulation,  designed  to  secure  the  public  health, 
safety,  or  welfare.  Lewis,  Eminent  Domain.  §  6 ;  Railroad  Com- 
panv  V,  Shelley,  163  Ind.  36,  71  N.  E.  151;  Elliott,  Railroads,  § 
1103;  Railway  Company  v.  Chicago,  140  111.  309,  29  N.  E  llO^- 
It  is  equally  well  settled  that  an  uncompensated  obedience  to  a 
regulation  ordained  to  secure  the  public  health  and  safety  is  not 
a  taking  of  private  property,  within  the  inhibitions  of  the  state 
or  federal  Constitution.  Lewis,  Eminent  Domain,  §  6;  Miie:lef 
7'.  Kansas,  123  U.  S.  623,  668.  8  Sup.  Ct.  273,  31  L.  Ed.  205: 
Railway  Company  7-.  Shelley,  163  Ind.  36,  46,  71  N.  E.  151,  and 
cases  cited. 

In  the  case  at  bar  the  jury  was  directed  to  allow  appellant  for  the 
value  of  the  land  actually  taken  by  the  city  in  extending  its  street 
across  the  right  of  way,  being  a  strip  66  feet  long  (the  bottom 
width  of  the  railroad)  and  60  feet  wide  (the  width  of  the  street). 
Appellant  had  no  interest  in  the  land,  except  an  easement,  that 
is,  a  right  to  lay  its  track  and  operate  its  cars  and  trains  over  \\i^ 
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same,  and  when  the  company  had  constructed  the  crossing  as  re- 
quired by  the  law,  and  could  run  its  cars  and  trains  on  the  bridge 
over  and  across  the  street  on  the  same  old  line  and  grade,  it  was 
still  in  the  full  enjoyment  of  its  easement,  and  there  was  no  tak- 
ing of  its  land  beyond  a  temporary  inconvenience.  The  court  also 
instructed  the  jury  to  further  allow  appellant  the  value  of  the 
section  of  the  embankment  that  must  be  removed,  and  also  the 
cost  of  removing  the  same.  The  award  under  these  instructions 
was  $800,  and  it  is  clear  that  the  instructions  were  as  favorable 
to  appellant*  as  under  the  laws  of  this  state  it  has  the  right  to  ask. 
See  C,  B.  &  Q.  v.  Chicago,  166  U.  S.  226,  17  Sup.  Ct.  581,  41  L. 
Ed.  979. 
Judgment  affirmed. 


Louisville  &  N.  R.  Co.  v.  Crow. 

(Court  of  Appeals  of  Kentucky,  Feb.  28,  1908.) 

[107  S.  W.  Rep.  807.] 

Trial — Conduct  of  Counsel — Inflammatory  Argument.* — In  an  ac- 
tion against  a  railroad  company  for  injuries  to  a  section  foreman, 
counsel  for  plaintiff  stated  to  the  jury,  in  closing,  that  certain  mil- 
lionaires owned  the  greater  part  of  the  stock  of  the  defendant  rail- 
way company;  that  they  were  amply  able  to  lose  the  amount  claimed 
by  plaintiff;  that  they  were  mean,  and  oppressed  the  people,  and 
ought  to  be  punished  for  it,  etc.  Defendant's  objection  to  the  lan- 
guage was  overruled.  A  verdict  of  $6,073  was  returned  for  plain- 
tiff. Held  that,  in  the  absence  of  anything  in  the  record  showing  al- 
leged argument  of  defendant's  counsel  inducing  it,  the  language 
was  improper,  and  failure  to  admonish  the  jury  to  disregard  it  was 
trror. 

Same — Issues — Instructions. — In  an  action  against  a  railroad  com- 
pany for  injuri«6  to  a  section  boss,  run  down  by  a  freight  train  while 
he  was  on  a  hand  car,  if  there  is  evidence  that  defendant's  rule  re- 
quired the  section  boss  to  have  a  red'  lantern  upon  his  hand  car,  and 
there  is  no  evidence  to  the  contrary,  that  point  should  not  be  sub- 
mitted as  an  issue  to  the  jury,  but  the  instructions  should  assume  the 
existence  of  the  rule. 


*For  the  authorities  in  this  series  on  the  subject  of  arguments  and 
remarks  of  counsel  reflecting  on  the  credibility  of  witnesses,  etc.,  see 
foot-no^^s  appended  to  Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.),  18  R. 
R.  R.  a3i,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  531,  where  all  the  preceding 
ones  are  collected;  foot-notes  appended  to  Seaboard  Air  Line  Ry.  v. 
Smith  (Fla.),  25  R.  R.  R.  793,  48  Am.  &  Eng.  R.  Cas.,  N.  S..  793:  Pull- 
man Co.  V.  Pennock  (Tenn.)'.  25  R.  R.  R.  179,  48  Am.  &  Eng.  R.  Cas., 
X.  S.,  179;  Whipple  v.  Michigan  Cent.  R.  Co.  (Mich.),  23  R.  R.  R. 
T67,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  767. 
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Appeal  from  Circuit  Court,  Todd  County. 
"Not  to  be  officially  reported." 

Action  by  T.  D.  Crow  against  the  Louisville  &  Nashville  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded. 

Perkins  &  Trimble  and  Benjatnin  D.  IVarfield,  for  appellant. 
5*.  W.  Forgy  and  Petrie  &  Standard,  for  appellee. 

Clay,  C.  Appellee,  T.  D.  Crow,  was  section  foreman  for  ap- 
pellant, Louisville  &  Nashville  Railroad  Company.  On  January 
16,  1906,  he  was  at  work  with  his  crew  on  the  line  of  appellant^ 
road  about  1^  miles  north  of  the  village  of  Hadensville.  He 
stopped  work  on  that  day  at  about  5 :20  p.  m.  It  was  then  dark. 
He  and  his  crew  started  to  return  to  Guthrie  on  a  hand  car.  There 
was  no  regular  train  due  at  that  time.  Before  starting  appellee 
looked  up  and  down  the  track  and  listened  for  the  approach  of  a 
train"  lie  then  took  his  seat  on  the  hand  car,  and  instructed  his 
men  to  keep  a  watch  out  in  front.  About  a  mile  north  of  Guthrie 
the  hand  car  was  struck  by  a  freight  train  and  engine.  From  the 
point  where  the  hand  car  was  struck,  back  towards  Russellville. 
the  direction  from  which  the  freight  train  approached,  there  was 
over  a  mile  of  straight  track,  and  nothing  to  prevent  appellee  or 
his  crew  from  seeing  a  headlight  on  an  engine.  The  train  which 
struck  the  hand  car  was  running  at  from  25  to  40  miles  an  hour, 
without  a  headlight.  The  sectionmen  discovered  the  approach  ^i 
the  train  when  it  was  about  60  or  70  feet  from  them,  and  all 
jumped  off  except  appellee.  Just  before  the  accident  W.  N.  Da- 
vis, a  member  of  the  crew,  exclaimed:  '*Look  out!  a  train  i> 
coming" — and  appellee  says  that  when  he  heard  this  he  supposed 
the  train  was  a  mile  and  a  half  away,  as  the  light  could  easily  be 
seen  that  distance ;  that  he  applied  the  brake  to  the  hand  car  at 
once,  with  a  view  of  taking  same  off  the  track;  and  that  Davis 
again  exclaimed :  '*It  is  right  on  us !"  At  that  time  appellee  had 
his  foot  on  the  brake,  and  whirled  in  his  seat,  and^  attempted  lo 
roll  off,  when  he  was  struck  by  the  engine.  The  wind  was  blow- 
ing in  the  direction  of  the  train,  and  prevented  the  crew  on  the 
hand  car  from  hearing  the  noise  of  its  approach.  The  engineer 
and  fireman  both  testify  that  the  headlight  of  the  engine  wa> 
lighted  at  Russellville ;  but  it  is  not  claimed  that  there  was  any 
light  burning  at  the  time  the  engine  struck  the  h^nd  car.  Appel- 
lant defended  on  the  ground  of  contributory  negligence,  claiming' 
that  its  niles  required  that  the  section  boss  should  have  at  all 
times  upon  his  hand  car  a  red  and  white  lantern,  and  upon  the 
occasion  in  question  the  appellee  had  no  lantern  or  light  of  any 
kind  to  warn  approaching  trains  of  his  presence  on  the  track.  Ap- 
pellee introduced  evidence  to  the  effect  that  this  rule  with 
reference  to  lanterns  was  habitually  disregarded.    The  jury  re- 
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turned  a  verdict  for  appellee  in  the  sum  of  $6,073.  From  an  or- 
der overruling  its  motion  and  grounds  for  a  new  trial,  appellant 
prosecutes  this  appeal. 

Among  the  errors  assigned  as  grounds  for  reversal  is  improper 
argument  on  the  part  of  counsel  for  appellee.  It  appears  that  in 
the  closing  argument  one  of  the  attorneys  for  appellee  told  the 
jury  that  "Hettie  Green  and  John  D.  Rockefeller  and  other  mil- 
lionaires owned  the  greater  part  of  the  stock  of  the  Louisville  & 
Xashville  Railroad  Company,  and  that  they  were  amply  able  to 
lose  the  amount  claimed  by  plaintiff ;  that  they  were  mean,  and  op- 
pressed the  people,  and  ought  to  be  punished  for  it;  and  that 
Hettie  Green  was  so  mean  that  she  would  not  let  her  husband 
sleep  in  the  bed  with  her."  Appellant,  objected  to  the  use  of  this 
language,  but  the  court  overruled  his  objection.  It  will  be  ob- 
served that  the  language  above  referred  to  is  very  similar  to  that 
employed  by  plaintiff's  attorney  in  his  closing  argument  to  the 
jury  in  the  case  of  Louisville  &  Nashville  Railroad  Company  v. 
Smith,  84  S.  W.  755,  27  Ky.  Law  Rep.  257.  In  that  case  the  at- 
tomey  said :  "The  defendant  in  this  case  is  a  soulless  corporation, 
making  millions  of  dollars  every  day.  Its  money  is  worth  150 
cents  on  the  dollar,  and  Heck  Smith's  (appellee's)  money  is  only 
worth  100  cents  to  the  dollar.  Notwithstanding  the  great  wealth 
of  this  soulless  corporation,  it  doesn't  know  who  owns  it.  Whether 
it  is  J.  Pierpont  Morgan  &  Co.,  or  J.  W.  Gates,  the  great  trust 
magnate,  God  Almighty  only  knows" — and  some  other  similar 
language.  Upon  objection  the  trial  court  stated  that  the  re- 
marks were  improper,  but  did  not  tell  the  jury  to  disregard  them. 
In  discussing  the  question  this  court  said:  "We  are  of  opinion 
that  the  statements  of  counsel  complained  of  were  outside  of  the 
record,  and  otherwise  improper,  calculated  to  inflame  the  passions 
and. excite  the  prejudices  of  the  jury,  and  thereby  induce  them  to 
disregard  the  evidence  and  go  to  an  extreme  and  unjustifiable 
length  in  arriving  at  a  verdict.  The  trial  court  erred,  therefore, 
in  not  admonishing  the  jury  to  disregard  them."  The  same  may 
be  said  of  the  language  employed  by  counsel  for  appellee  in  this 
case.  There  was  no  evidence  in  the  record  as  to  who  owned  the 
stock ;  nor  would  it  have  been  proper  to  introduce  any  such  evi- 
dence. Appellant's  liability  depended,  not  upon  who  owned  its 
stock,  but  upon  the  question  whether  it  was  negligent  or  not,  and 
the  further  question  of  whether  or  not  appellee  was  guilty  of 
contributory  negligence.  Great  latitude  is  always  allowed  counsel 
in  making  their  arguments  to  a  jury;  but  that  latitude  cannot  and 
ought  not  to  be  extended  so  as  to  permit  counsel  to  go  outside  of 
the  record  and  bring  to  the  attention  of  the  jury  matters  which 
have  no  bearing  whatever  upon  the  questions  in  issue,  and  which 
are  conveyed  to  their  notice  for  the  sole  purpose  of  inflamin.j 
their  passions  and  exciting  their  prejudices.     Such  language  was 
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highly  improper,  and  the  trial  court  should  have  admonished  the 
jury  to  disregard  it.  Doubtless  the  large  verdict  returned  in  this 
case  was  due  in  no  small  measure  to  the  language  employed  by 
counsel. 

Counsel  for  appellee  contend  that  their  use  of  the  language  re- 
'f erred  to  is  justified  on  the  ground  that  counsel  for  appellant,  -n 
his  argument,  had  referred  to  the  fact  that,  if  a  judgment  was 
rendered  against  the  railroad,  it  would  probably  have  to  be  paid 
partly  by  some  poor  widow  or  orphan  whose  savings  were  in- 
vested in  the  stock  of  the  Louisville  &  Nashville  Railroad  Com- 
pany. This  may  be  true ;  but  we  must  decide  this  point  from  the 
record,  and  the  record  does  not  disclose  that  counsel  for  appel- 
lant employed  any  such  language.  If  counsel  for  appel- 
lant did  employ  such  language,  and  counsel  for  appellee  intended 
merely  to  rebut  the  insinuation  made  thereby,  we  would  then  hes- 
itate to  reverse  the  judgment  herein  upon  this  ground;  but  in  the 
absence  of  anything  in  the  record  going  to  show  that  counsel  for 
appellant  made  the  kind  of  argument  referred  to,  we  must  hold 
that  the  language  actually  employed  by  counsel  for  appellee  was 
improper,  and  such  as  to  justify  a  reversal  of  this  case. 

In  view  of  the  conclusion  reached  by  the  court,  it  will  be  un- 
necessary to  discuss  many  other  questions  raised  on  this  appeal. 
Suffice  it  to  say  that  the  instructions  given  by  the  trial  court,  ex- 
cept in  the  following  particulars,  fairly  presented  the  law  of  this 
case :  Upon  the  return  of  the  case  the  court  will  not  give  in- 
struction 6,  as  the  questions  therein  presented  are,  we  think,  fully 
covered  by  instruction  5.  If,  upon  the  next  trial,  there  is  evidence 
to  the  effect  that  the  appellant's  rule  requires  the  section  boss  to 
have  a  red  and  white  lantern  upon  his  hand  car,  and  there  is  no 
evidence  to  the  contrary,  the  instruction  should  not  submit  this 
point  as  an  issue  to  be  decided  by  the  jury,  but  should  assume  the 
existence  of  the  rule,  just  as  in  instruction  1  the  existence  of  the 
rule  requiring  headlights  on  engines  to  be  lighted  after  dark  is 
assumed.  With  these  modifications,  the  instructions  given  on 
the  first  trial  will  be  the  law  of  the  case. 

Judgment  reversed,  and  cause  remanded,  for  further  proceed- 
ings consistent  with  this  opinion. 
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Gulf  &  S.  I.  R.  Co.  v.  Adams,  Revenue  Agent,  (two  cases). 
Yazoo  &  M.  V.  R.  Co.  v.  Same  (two  cases.) 

(Supreme  Court  of  Mississippi,  Dec.  9,  1907.) 

[45   So.   Rep.  91.] 

Constitutioiial  Law — Obligation  of  Contracts — ^Railroad  Charter. — 
Where  a  state  by  a  charter  act  has  granted  a  railroad  company  the 
right  to  fix  within  maximum  limits  the  rates  at  which  it  will  trans- 
port persons  and  property,  such  grant  is  an  inviolable  contract  within 
the  meaning  of  Const.  U.  S.  art.  1,  §  10,  prohibiting  the  impairment 
•   of  the  obligation  of  contracts. 

Same— Due  Process  of  Law. — Privilege  Tax  Law  1898  (Laws  1898, 
p.  23,  c.  5),  §  66,  providing  that,  on  each  railroad  claiming  an  exemp- 
tion from  state  supervision  under  maximum  and  minimum  provi- 
sions of  their  charter  as  to  rates,  an  additional  privilege  tax  oi  $10 
per  mile  should  be  levied,  is  void  as  taking  property  without  due  proc- 
ess of  law,  prohibited  by  the  fourteenth  amendment  of  the  Consti- 
tution of  the  United  States,  since  the  tax  is  one  over  and  beyond  the 
usual  tax  required  to  be  paid  by  other  railroads  doing  similar  business, 
and  the  exaction  is  made  solely  because  of  the  enjoyment  by  the 
railroad  of  the  contract  privilege. 

Same — Exercise  of  Power  of  Taxation. — Such  law  impairs,  within 
the  prohibition  of  Const.  U.  S.  art.  1,  §  10,  the  obligation  of  the  con- 
tract of  the  railroad  with  the  state  by  reason  of  such  exemption,  since 
the  tax  is  one  over  and  beyond  the  usual  tax  required  to  be  paid  by 
other  railroads  doing  similar  business,  and  the  exaction  is  made  solely 
because  of  the  enjoyment  of  the  railroad  of  this  contract  privilege. 

Taxation — Corporations — Franchises  and  Privileges. — Such  tax  law, 
if  considered  as  an  ad  valorem  tax,  is  discriminatory  and  void  where 
the  law  also  provides  for  a  division  of  railroads  into  classes  and  an 
imposition  of  a  privilege  tax  laid  according  to  such  class,  since  the 
additional  tax  is  laid  solely  with  reference  to  the  existence  of  the 
exemption,  irrespective  of  whether  such  exemption  has  any  value. 

Same — Double  Taxation. — Such  tax  law,  if  considered  as  imposing 
an  ad  valorem  tax  on  the  value  of  the  exemption  as  property,  is  void, 
since,  by  the  revenue  laws,  it  is  provided  that  there  shall  be  a  classifi- 
cation and  assessment  of  railroad  property  for  ad  valorem  taxes  by 
the  railroad  commission,  and  that  a  valuation  shall  be  made  in  refer- 
ence to  the  capacity  of  the  company  for  gross  earnings  and  also  in 
reference  to  its  franchise,  and  hence  it  must  be  presumed  that  the 
commission  has  already  considered  the  exemption  as  an  element  of 
property  value. 

Appeal    from   Circuit    Court,    Hinds    County;  D.  M.    Miller, 
Judge. 
"To  be  officially  reported,*' 
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Actions  by  Wirt  Adams,  state  revenue  agent,  against  the  Gulf 
&  Ship  Island  Railroad  Company  and  the  Yazoo  &  Mississippi 
Valley  Railroad  Company  to  recover  a  privilege  tax.  From  judg- 
ments overruling  demurrers  to  the  declarations,  defendants  ap- 
peal.   Reversed. 

See  38  South.  348. 

The  state  revenue  agent  brought  an  action  in  the  circuit  court 
to  recover  of  the  Gulf  &  Ship  Island  Railroad  Company  and  the 
Yazoo  &  Mississippi  Valley  Railroad  Company  the  additional 
privilege  tax  for  the  years  1903  and  1904  of  $10  per  mile  as- 
sessed by  the  Railroad  Commission  against  them  under  section 
66  of  chapter  5,  p.  23,  of  the  Acts  of  the  Legislature  of  1898 
levied  against  railroads  "claiming  exemption  from  state  supervi- 
sion under  maximum  and  minimum  provisions  of  their  charters." 
To  the  declarations  demurrers  are  filed  in  each  case,  which  raises 
the  question  of  the  constitutionality  of  section  66  of  the  privilege 
tax  law  of  1898.  The  demurrers  were  overruled,  and,  defendants 
declining  to  plead  further,  judgments  were  entered  in  both  cases 
in  favor  of  plaintiff,  and  defendants  appeal. 

The  act  of  the  Legislature  in  question  is  as  follows : 

"Section  1.  That  a  privilege  tax  is  levied  as  follows  on  the  fol- 
lowing industries  carried  on  in  this  state.  *  *  * 

"Sec.  66.  Railroads. — Railroads  are  divided  into  four  classes^ 
first,  second,  third  and  narrow  gauge,  and  privilege  taxes  are  lev- 
ied on  them  as  follows : 

On  each  railroad  of  first  class,  per  mile $20  00 

On  second  class  per  mile 15  00 

Oil  third  class  per  mile 10  00 

On  narow  gauge  per  mile 2  00 

On  each  railroad  claiming  exemption  from  state 
supervision  under  maximum  and*  minimum 
provisions  in  their  charter,  an  additional 
privilege  tax  per  mile  of 10  00 

"Same. — The  railroad  Commission  shall  annually,  on  or  before 
the  first  Monday  of  August,  classify  the  several  railroads  ac- 
cording to  such  charter  exemption  claims  and  the  gross  earn- 
ings of  each,  and  the  privilege  taxes  thereon  shall  be  paid  on  or 
before  the  first  day  of  December,  and  the  findings  of  the  rail- 
road commission  shall  be  certified  to  the  auditor  of  public  ac- 
counts, and  the  chancery  clerks  of  the  counties  through  which 
each  road  runs." 

Section  6  of  the  charter  of  the  Yazoo  &  Mississippi  \'alley 
Railroad  Company,  under  which  exemption  from  state  super- 
vision is  claimed,  is  as  follows,  and  section  19  of  the  charter  of 
the  Gulf  &  Ship  Island  Railroad  Company  is  practically  the  same: 

"Sec.  6.  Be  it  further  enacted  that  said  company  shall  have  and 
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possess  the  power  of  fixing,  from  time  to  time,  by  its  board  of  di- 
rectors, the  rate  at  which  it  will  do  express  and  telegraph  busi- 
ness, and  shall  transport  other  express  companies  as  may  apply 
for  transportation  over  its  line,  at  a  just  and  reasonable  rate  of 
compensation,  and  also  the  rate  at  which  said  company  will  trans- 
fer persons  or  property  over  its  railroad  and  branches,  provided 
said  last-mentioned  rates  shall  not  exceed  four  cents  per  mile  for 
each  passenger,  nor  exceed  the  following  rates  of  freight :  Sixty- 
five  cents  per  hundred  miles  for  transporting  first  or  second  class 
freight,  one  hundred  miles  or  less;  forty-five  cents  per  hundred 
pounds  for  transporting  third  and  fourth  class  freights  one  hun- 
dred miles  or  less ;  thirty-two  cents  per  hundred  miles  ^or  trans- 
porting fifth  or  sixth  class  freight  one  hundred  miles  or  less  (ref- 
erence being  had  herein  to  the  classification  of  freights  now  rec- 
ognized and  observed  on  the  existing  railroad  line  between  New 
Orleans,  La.,  and  Jackson,  Miss.).  But  in  no  case  shall  the  rail- 
road be  limited  to  a  less  charge  than  twenty-five  cents  for  the 
transportation  of  any  passenger,  parcel,  package,  or  article,  how- 
ever short  the  distance.  The  rates  so  established  from  time  to 
time  by  the  board  of  directors  for  transporting  persons  or  prop- 
erty as  a  railroad  company,  not  to  exceed  the  maximum  rates  for 
railroad  business  as  above  set  out,  may  be  charged  and  collected 
by  said  company.  *  *  *  Provided,  further,  that  as  to  lumber,  coal, 
iron,  salt,  machinery,  fertilizer,  bricks,  lime,  agricultural  imple- 
ments, steam  engines,  and  boilers,  and  other  freights  transported 
in  car  load  lots,  rates  may  be  made  by  special  agreement  between 
the  shippers  and  the  company  for  such  sum  as  they  may  agree 
upon;  but  in  all  such  cases  the  same  rates  shall  be  given  to  any 
shipper  of  an  unequal  quantity  at  the  same  time,  under  similar 
circumstances,  of  similar  freight  between  the  same  points.  Noth- 
ing herein  contained  shall'  prevent  the  railroad  company  from 
making  such  reduction  of  rates  below  the  minimum  herein  fixed 
as  it  may  elect  to  do  for  the  purpose  of  fostering,  aiding  and  de- 
veloping resources  of  the  country  penetrated  by  its  railroad 
branches." 

Both  of  these  cases  have  appeared  twice  before  in  the  Supreme 
Court.  In  the  first  appeal  the  decision  of  the  court  turns  on  the 
failure  of  the  railroad  commission  to  classify  the  railroads  as 
provided  by  law.  See  Railroad  Company  v,  Adams,  83  Miss. 
306,  36  South.  144. 

In  the  second  appeal  the  question  presented  is  the  right  to  make 
a  retrospective  classification.  See  Railroad  Company  v.  Adams, 
85  Miss.  772,  38  South.  348. 

In  the  case  now  before  the  court,  the  single  question  presented 
is  to  the  constitutionality  of  the  statute  imposing  the  additional 
privilege  tax  demanded. 
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Mc  Willie  &  Thompson  and  J  as.  H.  Neinlle  for  appellant  Gulf 
&  S.  I.  R.  Co. 

Maxes  &  Longstreet  and  C.  N.  Burch,  for  appellant  Yazoo  & 
M.  V:  R.  Co. 

Green  &  Green,  for  appellee. 

Whitfield,  C.  J.  After  the  most  careful  and  protracted  con- 
sideration of  this  case,  we  have  been  driven  to  the  conclusion  that 
the  $10  per  mile  additional  privilege  tax  imposed  by  the  act  of 
1898  (Laws  1898,  p.  8,  c.  5),  which  the  reporter  will  set  out  in 
full,  is  in  that  respect  unconstitutional  as  impairing  the  obliga- 
tion of  a  contract,  and  as  depriving  the  appellant  of  property  with- 
out due  process  of  law.  It  was  settled  in  the  case  of  Stone  7'. 
Y.  &  M.  V.  R.  R.  Co.,  62  Miss.  643,  52  Am.  Rep.  193,  that  that 
railroad  had  "the  unquestionable  right  from  time  to  time  by  it> 
board  of  directors  to  fix  the  rates  at  which  it  would  transport 
over  its  railroad,  provided  those  rates  should  not  exceed  the  max- 
imum prescribed  by  its  charter ;  that  that  provision  was  a  contract ; 
that  on  the  faith  of  that  contract  capital  was  invested  and  the 
enterprise  set  on  foot,  and  that  it  was  not  allowable  for  the  Leg- 
islature subsequent  to  the  granting  of  the  charter  in  1882  to  in- 
terfere with  the  exercise  by  the  railroad  of  its  plainly  granted  con- 
tract rights;  that  those  rights  were  secure  beyond  the  right  of 
legislation,  and  could  not  be  impaired.'*  This  decision  was  made 
construing  the  very  section  6  of  the  charter  of  the  appellant  now 
under  consideration,  and  which  section  the  reporter  will  set  out 
in  full. 

There  are  several  things  to  be  noted  which  we  think  demon- 
strate the  unconstitutionality  of  this  act  in  this  respect  beyonl 
controversy.  First.  This  additional  privilege  tax  is  an  extraor- 
dinary tax,  one  over  and  beyond  the  usual  privilege  tax  require*! 
to  be  paid  by  other  railroads  doing  similar  business  in  this  state. 
Second.  It  is  clear  that  the  imposition  of  this  privilege  tax  is  an 
exaction  made  solely  because  of  the  enjoyment  by  the  appellant 
of  this  contract  privilege  in  its  charter.  It  was  not  for  the  Leg- 
islature to  extend  by  the  charter  contract  the  privilege  of  regulat- 
ing its  rates  within  certain  limits  to  this  appellant  with  one  hand, 
and  then  with  the  other,  after  the  road  had  been  built,  practically 
take  awav  the  privilege  bv  the  imposition  of  this  privilege  tax. 
Third.  The  appellant;  whilst  it  has  the  privilege  of  fixing  its  owa 
rates,  must  do  so  within  limits.  There  is  a  maximum  limit  be- 
yond which  it  cannot  go,  and  there  is  no  room,  therefore,  for  the 
argument,  if  it  were  worth  anything,  that  the  railroad  company 
might  recoup  itself  against  this  additional  privilege  tax  by  rais- 
ing its  rates :  for  it  is  perfectlv  manifest  that,  if  the  Legislature 
had  the  power  to  lay  this  additional  privilege  tax  of  $10  per 
mile,  it  had  the  power  to  lay  an  additional  privilege  tax  of  $1,000 
per  mile,  and  so  it  could  very  easily  lay  a  privilege  tax  like  thi> 
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(whilst  there  is  a  maximum  limit  contained  in  the  charter  at 
least)  so  as  to  compel  the  company  either  to  surrender  its  charter 
privilege  or  to  actually  lose  money  by  continuing  to  enjoy  and 
exercise.it.  Fourth.  This  $10  per  mile  additional  privilege  tax 
is  a  burden  imposed  on  the  corporation  as  a  condition  to  its 
further  exercise  of  the  corporate  right  conferred  by  its  charter. 
There  are  few  limitations,  indeed,  upon  the  right  of  the  sovereign 
to  exercise  the  taxing  power,  one  essential  to  the  existence  oi 
government;  but  it  is  just  as  certain  that  if  something  is  de- 
nominated a  tax,  which  is  in  essence  not  a  tax,  but  a  penalty,  and 
which,  in  its  operation,  necessarily  impairs  the  obligation  of  a 
contract,  or  deprives  of  property  without  due  process  of  law, 
that  something,  whatever  it  may  be  called,  and  no  matter  by  what 
legislation  created,  cannot  stand  the  test  made  when  its  con- 
stitutionality is  assailed.  We  are  clearly  of  the  opinion  that  this 
legislation  attempts  to  create  a  privilege  tax,  and  not  an  ad  valo- 
rem tax  in  any  sense  of  the  word.  Viewed  as  a  privilege  tax, 
we  are  constrained  to  declare  that  this  legislation,  in  the  par- 
ticular respect  indicated,  violates  both  the  contract  clause  of  the 
Constitution  of  the  United  States  and  the  fourteenth  amendment 
thereof.  If,  however,  the  argument  made  with  such  exceedin.^ 
ability  and  ingenuity,  that  this  is  to  be  treated  as  an  a^d  valorem 
lax,  could  prevail,  the  result  would  be  just  as  fatal  to  the  ap>- 
pellee.  That  argument  is  that  this  additional  $10  per  mile  alleged 
privilege  tax  is  constitutional  and  collectible,  for  the  reason  that 
no  discrimination  was  thereby  created  in  privilege  taxation,  be- 
cause the  basis  of  the  imposition  of  this  privilege  tax  was  this 
very  immunity  granted  by  the  charter  of  the  appellant,  which 
immunity,  it  is  urged,  was  itself  an  element  of  value  in  that  it 
gave  to  the  company  power  to  increase  its  earnings,  that  it  was 
itself,  in  other  words,  property  which  was  subject  to  taxation, 
but,  if  this  view  is  adopted,  such  taxation  would  most  manifestly 
be  taxation  of  property,  as  property,  that  is  to  say,  ad  valorem, 
taxation.  We  have  already  held,  in  the  course  of  this  litigation, 
on  demurrer,  that  the  appellant  would  be  liable,  if  liable  at  all, 
for  this  additional  privilege  tax,  whether  the  railroad  company 
had  ever  used  or  exercised  the  privilege  granted  by  the  charter 
or  not.  So  that,  whether  the  company  availed  itself  of  the  privi- 
lege to  regulate  the  rates  or  did  not  so  avail  itself,  if  this  so- 
called  privilege  tax  could  be  collected  at  all,  its  collectibility 
would  not  depend,  in  any  sense,  upon  the  fact  whether  or  nc>t 
the  railroad  company  had  availed  itself  of  its  said  charter  privi- 
lege. Now  the  Legislature,  in  this  act,  has  said  itself  as  a  mat- 
ter of  law  that  the  existence  in  the  charter,  whether  availed  of  or 
not,  of  this  privilege,  is,  according  to  the  argument  of  appellee's; 
counsel,  an  element  of  value  justifying  the  imposition  of  this  tax 
expressly  denominated  an  additional  privilege  tax.  The  com- 
mission was  directed  to  classify  railroads  for  privilege  taxation. 
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under  this  act,  into  first,  second,  and  third  class,  according  to 
gross  earnings,  and  into  narrow  gauge  according  to  the  physical 
constitution  of  the  road;  but,  that  done,  the  Railroad  Commis- 
sion did  all  it  was  directed  to  do,  except  mere  clerical  work.  The 
Legislature  itself  then  declared  that  this  additional  tax  should 
be  imposed  upon  each  and  every  class  of  railroads,  whether  first, 
second,  or  third  class,  or  narrow  gauge,  if  only  there  was  in  the 
charter  of  such  road  this  clause  conferring  the  privilege  of  rate 
regulation  within  certain  limits.     In  other  words,  it  is  perfectly 
clear  that  this  so-called  additional  privilege  tax  is  not  imposed 
because  of  the  gross  earnings  of  the  company,  and  not  because 
of  any  capacity  of  the  "company  to  pay,  but  solely  because  of  the 
existence  of  this  privilege  in  its  charter,  and  without  reference 
to  whether  as  a  matter  of  fact  this  privilege  did  add  anything 
of  value  to  the  property  of  the  railroad  or  not.   Necessarily  such 
a  privilege  tax  so  viewed  would  be  discriminatory,  since  it  is  laid 
solely  wilh  reference  to  the  mere  existence  of  this  charter  right, 
and  that,  too,  whether  it  be  exercised  or  not,  and  whether  it  is 
of  any  financial  value  or  not.    It  is  inescapable  that,  so  viewed, 
this  so-called  privilege  tax  is,  in  effect,  a  penalty  imposed  upon 
the  appellant  for  the  exercise  of  its  contract  right  granted  by  its 
charter  and  confirmed  by  this  court.    But,  once  more,  if  we  could 
consider  this  tax  of  $10  per  mile  as  an  ad  valorem  tax  assessed 
upon  the  appellant  on  the  theory  that  the    existence    of    this 
charier  right  gives  to  the  appellant  an  element  of  property,  then 
manifestly  a  tax  laid  upon  it  as  such — that  is  to  say,  as  property 
— is  an  ad  valorem  tax,  and  not  a  privilege  tax  at  all.     In  the 
revenue  chapter,  it  is  expressly  provided  that  there  shall  be  classi- 
fication and  assessment  of  railroad  property  for  ad  valorem  taxa- 
tion by  the  Railroad  Commission,  and  that  a  valuation  of  such 
railroad  property  shall  be  made  in  the  light  of  and  with  refer- 
ence to  the  capacity  of  the  company  for  gross  earnings,  both 
freight  and  passenger,  and  also  in  the  light  of  and  with  reference 
to  its  franchise.     If,  therefore,  this  additional  $10  per  mile,  so- 
called  privilege  tax,  is  to  be  defended  on  the  ground  that  it  is  in 
the  nature  of  a  tax  on  a  property  value  conferred  by  this  privi- 
lege in  the  charter,  then  it  was  the  duty  of  the  Railroad  Com- 
mission to  consider  this  privilege  as  an  element  of  property  value 
in  the  valuation  made  by  the  Railroad  Commission  for  ad  valorem 
taxation  under  the  general  law :  and  it  is  reasonable  to  presume 
that  the  Railroad  Commission  discharged  its  duty  in  this  respect 
as  defined  by  the  law,  and,  if  so,  then  the  very  element  of  prop- 
erty value,  which  it  is  contended  this  charter  privilege  gives  the 
appellant  company,  must  have  been  taken  into  consideration  by 
the  Commission  in  fixing  the  ad  valorem  taxation.     Whether, 
therefore,  this  additional  $10  per  mile  is  to  be  treated  as  a  privi- 
lege tax  or  as  an  ad  valorem  tax,  in  either  case  the  appellee  must 
fail  in  its  suit. 
Wherefore  the  judgment  is  reversed  and  the  suit  dismissed. 


Vol.  29  R  R  R— Vol.  52  Am  &  Eng  R  Cas  N  S        553 


Yazoo  &  M.  V.  R.  Co.  v.  Si^aughter  et  ux. 

(Supreme    Court    of    Mississippi,    March    16,    1908.) 

[45  So.   Rep.  873.] 

Master   and    Servant — Existence    of    Relation — ^''Employee."'*' — ^An 

employee  of  defendant  railway  company,  having  charge  of  its  pump- 
ing station  and  water  tank,  informed  the  superintendent  that  he  had 
to  leave  on  business,  and  would  leave  his  14  year  old  son  in  charge, 
and  received  the  superintendent's  permission  to  do  so.  Held,  that 
the  son  was  an  '"employee"  of  the  company. 

Same  —  Actions  for  Injuries  —  Burden  of  Proof — Engagement  in 
Master's  Business. — Where  the  evidence  showed  that  plaintiffs'  son 
had  been  left  in  charge  of  defendant's  pumping  station  and  water 
tank  with  the  consent  of  its  superintendent,  and  that  the  son  went  up 
to  the  top  of  the  tank  to  adjust  the  float  and  lever  attachment  and  was 
drowned  by  falling  through  the  roof  of  the  tank,  but  there  was  evi- 
dence that  while  on  top  of  the  tank  the  boy  was  engaged  for  part  of 
the  time  in  throwing  stones  at  passers-by  for  his  own  amusement, 
the  burden  of  proving  that  the  boy  was  engaged  in  defendant's  busi- 
ness at  the  time  he  fell  through  the  roof  was  upon  plaintiffs. 

Same — Contributory  Negligence — Negligence  of  Decedent's  Father. 
—Where  the  evidence  showed  that  the  14  year  old  s6n  of  plaintiff 
was  left  in  charge  of  defendant's  pumping  station  and  water  tank 
with  the  consent  of  the  superintendent  while  the  father  was  away  on 
business,  and  that  the  boy  was  familiar  with  the  duties  of  the  po- 
sition, the  father  would  not  be  precluded  by  any  contributory  negli- 
gence from  recovering  for  the  death  of  the  boy  from  falling  through 
the  top  of  the  tank,  to  which  he  had  gone  to  adjust  the  float  and  lever 
attachment. 

Same — Duty  of  Master — Repairs. — It  is  the  duty  of  a  railway  com- 
pany to  keep  the  roofs  of  its  water  tanks  in  repair,  so  that  an  employee 
may  not  fall  through  while  in  the  performance  of  his  duties. 

Same— Actions  for  Injuries  to  Servant — Evidence — Sufficiency — 
Engagement  in  Master's  Business. — In  an  action  for  the  death  of  a 


*For  the  authorities  in  this  series  on  the  question,  who  are,  and  are 
not,  the  employees  of  a  railroad  company,  see  first  foot-notes  ap- 
pended to  Atlanta,  etc.,  Co.  v.  West  (Ga.),  14  R.  R,  R.  548,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  548,  where  all  those  preceding  it  are  collected; 
foot-notes  appended  to  Vassar  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  25 
R.  R.  R.  629,  48  Am.  &  Eng.  R.  Cas.,  N.  S..  629;  foot-notes  appended 
to  Arkadelphia  Lumber  Co.  v.  Smith  (Ark.),  24  R.  R.  R.  514,  47  Am. 
«Eng.  R.  Cas.,  N.  S.,  514;  Hayman  v.  Philadelphia  &  R.  Co.  (Pa.),  24 
R.  R.  R.  475,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  475;  Louisville,  etc.,  Ry. 
V;0.  V.  Illinois  Cent.  R.  Co.  (Ky.),  22  R.  R.  R.  653,  45  Am.  &  Eng.  R. 
^as.,  N.  S.,  653;  foot-notes  appended  to  Atchison,  etc.,  Ry.  Co.  v. 
fronk  (Kan.),  22  R.  R.  R.  95,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  95;  Shan- 
non z;.  Union  R.  Co.  (R.  I.),  22  R.  R.  R.  80.  45  Am.  &  Eng.  R.  Cas., 
Ji.  ^.,  80;  foot-notes  appended  to  Alabama  G.  S.  R.  Co.  v.  Burks  (Ala.), 
21  R.  R.  R.  562,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  562. 
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servant,  who  fell  through  the  roof  of  a  water  tank  to  which  he  had  gone 
to  adjust  the  float  and  lever  attachment,  evidence  held  insufficient  to 
show  that  the  servant  was  engaged  in  the  master's  business  at  the 
time  of  the  accident. 

Same — Place  of  Injury. — Where  a  servant  fell  through  the  roof  of 
a  water  tank,  to  which  he  had  gone  to  adjust  the  float  and  lever  at- 
tachment, the  part  of  the  roof  through  which  he  fell  and  its  distance 
from  the  direct  course  over  which  he  would  have  to  pass  in  perform- 
ing his  labor  would  not  be  a  determining  factor  in  deciding  the  lia- 
bility of  the  master. 

Appeal  from  Circuit  Court,  Claiborne  County ;  T.  G.  Burchett, 
Special  Judge. 

Action  by  L.  W.  Slaughter  and  wife  against  the  Yazoo  &  Mis- 
sissippi Valley  Railroad  Company  for  the  death  of  a  minor  son. 
From  a  judgment  for  plaintiffs,  defendant  appeals.  Reversed 
and  remanded. 

Damages  were  claimed  because  of  the  death  of  their  minor  son, 
Thomas  Slaughter,  who  was  drowned  in  a  water  tank  of  the  de- 
fendant company.  There  was  a  verdict  for  $3,500,  the  court  re- 
duced the  amount  to  $2,350,  and  the  defendant  appeals.  L.  W. 
Slaughter  was  an  employee  of  the  railroad  company  and  had 
charge  of  the  pumping  station  and  water  tank.  On  the  day  of 
the  casualty  he  informed  the  superintendent  that  he  had  to  leav*^ 
on  business  and  would  leave  his  14  year  old  son  in  charge,  and 
received  the  permission  of  the  superintendent  to  do  so.  The  boy 
was  familiar  with  the  duties  of  the  position  which  he  was  called 
upon  to  discharge.  The  testimony  shows  that  he  had  gone  on 
top  of  the  tank  for  the  purpose  of  adjusting  the  float  and  the 
lever  attached  to  the  tank.  Certain  witnesses  also  testify  that 
while  on  the  tank  he  amused  himself  by  throwing  rocks  at  pass- 
ers-by. The  evidence  does  not  disclose  whether  he  was  engaged 
in  the  business  of  the  company  at  the  time  he  fell  through  the 
rotten  roof  of  the  tank  and  met  his  death,  or  whether  he  was 
simply  amusing  himself  by  crawling  around  on  the  roof  and 
throwing  rocks  at  the  time  of  the  accident. 

Mayes  &  Longstrcet  and  Chalmers  Alexander,  for  appellant. 
/.  McC.  Martin,  for  appellee. 

Whitfield,  C.  J.  The  determining  question  in  this  cause  is 
whether  the  unfortunate  little  boy  who  lost  his  life  fell  into  the 
tank  through  the  rotten  roof  at  the  time  when  he  was  engaged 
in  and  about  his  master's  business,  or  at  a  time  wholly  discon- 
nected from  any  engagement  about  his  master's  business,  when 
he  was  engaged  solely  in  amusing  himself  on  the  roof  of  the  tank. 
The  crucial  question  is  when,  exactly,  did  he  fall  through  this 
•roof  to  his  death,  and  what  was  he  engaged  in  doing  at  that 
time?    On  the  one  hand,  it  may  be  said  to  be  clear  that  he  was 
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an  employee  of  the  appellant  company,  on  the  facts  shown  in 
this  record;  and  on  the  testimony  of  Thomas  Tillman  it  is  also 
dear  that  he  went  up  on  top  of  this  roof  for  the  purpose  of  ad- 
justing the  float  and  the  lever,  and  that  he  was  engaged  in  so  ad- 
justing this  float  and  this  lever  when  seen  by  said  Thomas  Till- 
man ;  but  Tillman  fails  utterly  to  show  when  he  saw  him,  and  it 
may  be  said  that  there  is  a  total  failure  on  the  part  of  the  plain- 
tiff, appellee  here,  to  show  anywhere  in  this  record  at  what  time 
Thomas  Slaughter,  the  boy,  went  up  on  top  of  this  roof,  or  at 
what  time  he  fell  through  this  roof,  or  whether  he  was  engaged 
in  and  about  his  master's  business,  or  in  his  own  personal  amuse- 
ment only,  at  the  time  he  so  fell  through  the  roof. 

It  is  for  the  plaintiff,  if  he  would  hold  the  defendant  liable,  to 
show  that  he  came  to  his  death  by  falling  through  this  roof 
while  he  was  engaged  in  and  about  his  master's  business.  It  will 
not  do,  on  the  one  hand,  for  the  company,  on  this  record,  to  con- 
tend that  he  was  not  an  employee,  or  that  the  father  was  guilty 
of  any  contributory  negligence  which  would  bar  his  suit,  or  that 
it  was  not  the  duty  of  the  company  to  have  repaired,  and  kept  in 
repair,  its  roof  over  the  tank ;  and  no  more  will  it  do,  on  the  other 
hand,  for  the  plaintiff  to  contend,  on  this  very  unsatisfactory 
record,  that  any  clear  case  of  liability  is  shown  here,  to  wit,  that 
the  deceased  fell  through  the  roof  to  his  death  at  a  time  >vhen 
he  was  engaged  about  his  master's  business.  The  testimony  in 
the  case  leaves  it  entirely  uncertain  when  he  so  fell  through,  and 
what  he  was  doing  at  that  time,  and  yet  these  are  the  crucial  in- 
quiries in  the  case. 

The  court  instructed  the  jury  for  the  defendant  in  instructions 
Nos.  2,  3,  and  5  as  follows:  "(2)  The  court  instructs  the  jury 
for  the  defendant  that  if  they  believe  from  the  evidence  that  the 
said  Thomas  H.  A.  Slaughter,  at  the  time  he  met  his  death,  was 
upon  the  roof  of  the  tank  for  the  purpose  of  play  or  amuse- 
ment, or  of  tossing  rocks  at  passers-by,  or  for  any  other  purpose 
except  to  arrange  the  float  or  lever,  then  they  shall  find  for  the 
defendant.  (3)  The  court  instructs  the  jury  for  the  defendant 
that  if  they  believe  from  the  evidence  that  the  said  Thoma^  II. 
A.  Slaughter  remained  on  top  of  said  tank  for  the  purpose  of 
play  or  amusement,  or  of  tossing  rocks  at  passers-by,  or  for  any 
other  purpose  jiot  connected  with  the  lever  or  float,  they  shall 
find  for  the  defendant,  notwithstanding  the  fact  that  they  may 
believe  that  he  went  upon  said  tank  in  the  first  place  in  the  dis- 
charge of  his  duty."  "(5)  The  court  instructs  the  jury  for  the 
defendant  that,  if  they  believe  from  the  evidence  that  that  part 
of  the  roof  of  the  tank  through  which  the  said  Thomas  H.  A. 
Slaughter  fell  was  not  a  part  of  the  roof  over  which  he  would 
have  to  pass  in  going  to  or  from  the  ladder  to  the  lever  or  man- 
hole while  engaged  in  his  duties  with  reference  to  said  lever  or 
float  by  the  nearest  convenient  route,  then  they  shall  find  for  the 
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defendant."  It  will  be  seen  that  these  three  instructions, 
grouped,  told  the  jury  that  if  they  believed  from  the  evidence  that 
Thomas  Slaughter  at  the  time  he  met  his  death  was  upon  the 
roof  for  the  purpose  of  playing,  etc.,  or  for  any  other  purpose 
except  to  arrange  the  float  and  lever,  then  they  should  find  for 
the  defendant,  notwithstanding  that  they  might  believe  he  went 
upon  the  tank  in  the  first  place  in  the  discharge  of  his  duty;  and, 
further,  that  if  they  believed  from  the  evidence  that  that  part  of 
the  roof  of  the  tank  through  which  the  said  Thomas  Slaughter 
fell  was  not  a  part  of  the  roof  over  which  he  would  have  to  passi 
in  going  to  or  from  the  ladder  to  the  lever  or  manhole  while  en- 
gaged in  his  duties  with  reference  to  said  lever  and  float  by  the 
nearest  convenient  route,  they  should  find  for  the  defendant. 

The  court  clearly  had  the  just  distinction  in    its    mind,    and 
sought  properly  to  direct  the  jury  to  solve  the  case  by  solving 
the  question  of  whether,  at  the  time  he  met  his  death,  he  did  so 
in  the  discharge  of  his  duty  to  his  master,  or  whilst  engaged  in 
play  and  sport  on  his  own  account.    There  was  testimony  for  the 
defendant  that  the  point  of  the  roof  through  which  he  fell  was 
some  five  feet  from  the  path  he  ought  to  have  pursued  in  going 
to  the  lever,  if  he  went  to  the  lever;  and  there  was  abundant  tes- 
timony that  he  was  dodging  about  on  top  of  the  roof,  throwing 
rocks  at  passers-by,  a  part  of  the  evening,  engaged  at  this  time, 
manifestly,  in  amusing  himself  on  Ivs  own  account  in  the  pastime 
of  throwing  rocks  from  the  roof  at  different  parties.    How  much 
of  his  time  was  thus  spent,  when  he  adjusted  the  lever  and  the 
float,  or  how  long  he  was  engaged  in  doing  that  which  was  his 
proper  business,  the  testimony  wholly  fails  to  disclose.     It  dis- 
closes that  he  was  on  the  roof  from  two  to  three  hours.    He 
would  not  be  held,  of  course,  to  too  nice  a  calculation  about  what 
line  of  travel  he  would  pursue  in  going  from  the  top  of  the 
ladder  to  adjust  the  lever  or  the  float,  if  only  he  can  show  that 
he  pursued  a  path  on  the  roof  to  reach  and  adjust  the  lever  or 
the  float,  and  fell  in  whilst  he  was  so  adjusting  said  lever  or  float 
— in  other  words,  whilst  engaged  in  and  about  his  master's  busi- 
ness.   We  will  not  disturb  a  finding  in  his  favor  on  any  nice  cal- 
culation as  to  whether  within  this  radius  of  714   feet   he   fell 
through  one  part  of  the  roof  or  the  other.     That  is  not  the  de- 
termining question.     The  question  is :     Was  he,  at  the  time  he 
fell  in,  engaged  in  and  about  fixing  this  lever  or  float  ?  Whether, 
whilst  so  engaged,  he  fell  through  one  part  of  the  roof  or  the 
other,  is  a  mere  accident  of  the  situation,  and  not  a  determining 
factor. 

If  the  evidence  shall  show,  on  a  new  trial,  that  he  fell  in 
through  this  roof  whilst  engaged  in  and  about  his  master's  busi- 
ness, a  recovery  ought  not  to  be  disturbed  because  he  fell  through 
one  part  or  the  other  of  the  roof;  there  being  but  the  small 
radius  of  7^   feet  around  which  he  could  move.     Substantial 
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rights  are  not  to  be  pared  away  by  such  infinitesimal  calculations ; 
but  if  the  evidence  shall  show  on  a  new  trial  that  he  fell  through 
this  small  roof,  in.  one  place  or  another,  whilst  engaged  in  his 
own  independent  pastime  of  throwing  rocks  at  passers-by,  then 
there  should  be  a  peremptory  instruction  to  find  for  the  defend- 
ant, and  it  is  to  this  question  that  the  testimony  on  the  new  trial 
should  be  addressed,  carefully  and  fully  and  completely,  that  the 
cause  may  turn  on  its  real  point,  and  turn  rightly  on  a  fully  de- 
veloped case,  so  that  there  may  be  such  full  light  as  will  disclose 
the  truth  on  this  point. 

Because  the  testimony  fails  to  show  that  he  was  engaged  in  his 
master's  business  at  the  time  he  fell  in,  the  judgment  is  reversed, 
and  cause  remanded. 


Williams  v,  Kansas  City,  S.  &  G.  Ry.  Co. 

(Supreme  Court  of  Louisiana,  March  2,  1908.) 

[45  So.  Rep.  924.] 

Master  and  Servant — Relationship — Injury  to  Servant.* — A  contract, 
or  traffic  arrangement,  by  which,  for  the  purpose  of  having  a  contin- 
uous line  between  two  points,  one  railroad  company  operates  the  rail- 
roads of  two  other  railroad  companies,  and  the  three  roads  divide 
the  freight  according  to  mileage,  is  not  a  partnership  or  agency;  and,, 
in  consequence,  the  employees  of  the  operating  company  are  not 
the  employees  of  the  other  two  companies,  and  hence  have  no  right 
of  action  agrainst  them  for  injury  resulting  from  the  negligence  of  the 
operating  company  in  the  operations  of  its  trains. 

Same.— Travis  v,  Kansas  City,  Shreveport  &  Gulf  R.  R.  Co.,  119 
La.  489,  44  South.  274,  10  L.  R.  A.  (N.  S.)  1189,  reaffirmed. 

(Syllabus  by  the  Court.) 

Appeal  from  First  Judicial  District  Court,  Parish  of  Caddo  r 
Thomas  Fletcher  Bell,  Judge. 

Action  by  'Janie  M.  Williams  against  the  Kansas  City,  Shreve- 
port  &  Gulf  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed,  'and  suit  dismissed. 

Alexander  &  Wilkinson,  for  appellant. 
Sutherlin  &  Barret,  for  appellee. 

Provosty,  J.  Plaintiff*s  husband  was  a  brakeman  in  the  em- 
ploy of  the  Kansas  City  Southern  Railroad.  The  usual  place  for 
the  north-bound  and  the  south-bound  trains  to  pass  each  other 
was  Hawthorne,  and  the  instructions  to  the  train  on  which  plain- 

*See  preceding  case,  and  foot-note. 
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tiff's  husband  was  braking  were  to  stop  there ;  but  the  instructions 
were  illegibly  written,  and  the  word  "Hawthorne"  looked  like 
*'Hornbeck,"  a  station  four  miles  further ;  and  the  engineer,  tak- 
ing it  to  be  *'Hornbeck,"  went  on,  and  a  head-on  collision  oc- 
curred, in  which  plaintiff's  husband  was  killed.  The  trains  be- 
longed to  the  railroad  in  whose  employ  plaintiff's  husband  was, 
but  were  running  on  the  tracks  of  the  defendant  railroad,  the 
Kansas  City,  Shreveport  &  Gulf  Railway,  an  entirely  different 
corporation. 

The  plaintiff  brought  this  suit  in  damages  against  both  roads  in 
solido,  alleging  that  the  former  road  was  "operating,  managing, 
and  controlling"  the  latter,  "by  the  consent"  of  the  latter,  "and 
under  some  sort  of  contract  of  employment,  or  some  sort  of 
agreement,  contract,  or  arrangement  which  was  not  recorded,  and 
which,  therefore,  the  petitioner  is  unablt  to  describe  more  par- 
ticularly." 

The  suit  was.  removed  to  the  federal  court  as  to  the  operating 
road,  and  was  there  dismissed  as  of  nonsuit,  on  plaintiff's  mo- 
tion, and  stands  now  only  against  the  road  owner  of  the  tracks 
on  which  the  trains  were  being  run. 

The  defense  to  the  suit  is  twofold :  First,  that  an  employee  of 
the  lessee  (or  operating)  road  has  no  right  of  action  against  the 
lessor  (or  owner)  road  for  the  negligent  acts  of  his  employer; 
and,  secondly,  that  the  engineer  through  whose  fault  the  collision 
occurred  was  the  fellow  employee  of  the  brakeman. 

The  former  of  these  defenses  has  heretofore  been  maintained 
by  this  court  in  a  suit  by  an  employee  of  the  same  lessee  (or 
operating)  road  against  the  same  owner  (or  lessor)  road,  and  we 
see  no  reason  for  changing  the  views  there  expressed.  Travis  r. 
Kansas  City,  Shreveport  &  Gulf  R.  R.  Co.,  119  La.  489,  44 
South.  274,  10  L.  R.  A.  (N.  S.)  1189. 

The  learned  counsel  for  plaintiff  would  differentiate  the  two 
cases  by  suggesting  that  in  the  Travis  Case  the  contract  between 
the  two  roads  was  understood  by  the  court  to  have  been  a  lease; 
whereas  in  the  instant  case  it  is  shown  to  have  been  a  contract  of 
another  description.  In  the  Travis  Case  the  counsel  for  plain- 
tiff said  in  their  brief : 

"For  convenience,  we  will  call  the  owner  the  lessor  and  the 
operating  company  the  lessee,  and  as  far  as  we  can  see  or  under- 
stand the  law  the  rights  of  the  parties  are  the  same  under  an  un- 
authorized lease  as  they  are  under  any  other  sort  of  an  agree- 
ment that  may  be  made  between  the  owner  and  the  .operating 
company  that  is  not  authorizd  by  statute." 

The  case,  therefore,  was  not  decided  on  the  hypothesis  of  the 
contract  having  been  a  lease.  In  the  case  of  Hamilton  v.  L.  & 
N.  W.  R.  Co.,  117  La.  243,  41  South.  560,  6  L.  R.  A.  (N.  S.) 
787,  this  court  said  that  in  the  absence  of  statutory  authority  for 
the  contract  between  the  two  roads  the  extent  of  the  liability  of 
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the  lessor  (or  owner)  road  continues  the  same,  irrespective  of 
what  the  character  of  the  contract  between  the  two  roads  may  be. 

The  Kansas  City  Southern,  or  lessee  road,  is  operating  also 
another  road  in  Texas;  the  three  roads  together  making  a  con- 
tinuous line  from  Kansas  City  to  the  Gulf.  It  is  doing  so  in  its 
own  name,  and,  so  far  as  the  evidence  shows,  for  its^  own  benefit. 
The  arrangement  between  the  roads  is  that  the  freight  earned  is 
divided  between  them  in  proportion  to  mileage.  The  evidence 
also  shows  that  the  Kansas  City  Southern  owns  all  the  shares  of 
stock  and  all  the  bonds  of  the  defendant  railroad. 

The  latter  circumstance  we  consider  entirely  insignificant,  since 
the  two  corporations  are  not  thereby  made  one,  but  continue  to 
be  two  legal  entities,  with  all  their  separate  franchises  and  privi- 
leges and  powers  and  functions.  The  ownership  of  the  stock 
enables  the  one  to  control  the  other ;  that  is  all. 

The  learned  counsel  for  plaintiff  contend  that  the  traffic  ar- 
rangement between  the  two  companies  makes  the  operating  cor- 
poration the  partner  or  agent  of  the  other,  so  that  the  contract 
with  the  employees  must  be  considered  as  made  for  and  by  both 
companies. 

We  do  not  understand  that  the  operating  road  is  either  the 
partner  or  agent  of  the  owner  road,  but  simply  that  it  has  taken 
over  the  property  and  is  operating  it  for  its  own  benefit,  and  pays 
for  the  use  of  it  on  the  basis  of,  or  in  proportion  to,  the  freight 
earned  over  the  line.  The  contract  of  the  plaintiflF's  husband  was 
made  with  the  operating  road  alone,  and  in  no  wise  with  the 
lessor  or  owner  corporation ;  and  for  any  breach  of  it  the  former 
alone  is  liable. 

Judgment  set  aside,  and  suit  dismissed,  with  costs  in  both 
courts. 
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Beck  v.  Southern  Ry.  Co. 

(Supreme   Court   of   North   Carolina,   Dec.   18,   1907.) 

[59  S.  E.  Rep.  1015.] 

Master  and  Servant — Precaution  against  Injury — Railroad  Em- 
ployees.— Where  a  large  number  of  railroad  employees  cross  the 
company's  tracks  in  going  to  and  from  their  work,  and  it  has  been  the 
custom  for  10  years,  with  the  knowledge  of  the  company,  to  go 
through,  under,  or  between  the  cars  when  they  block  the  tracks,  the 
company  is  guilty  of  negligence  in  not  providing  some  precaution  to 
guard  against  accidents  from  the  moving  of  the  cars. 

Same  —  Contributory  Negligence  —  Questions  for  Jury. — Where  it 
has  been  a  custom  for  10  years,  with  knowledge  of  a  railroad,  for  its 
employees  to  pass  from  their  place  of  work  to  their  homes  across  a 
large  number  of  the  company's  tracks,  and,  when  necessary,  to  pass 
through,  over,  or  under  cars  blocking  the  way,  an  employee,  who  in 
taking  the  customary  way  home  was  killed  while  passing  between 
two  cars  which  blocked  the  way,  was  not  negligent  as  a  matter  of  law. 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Rowan  County ;  Moore,  Judge. 

Action  by  H.  H.  Beck  against  the  Southern  Railway  Company. 
From  a  judgment  of  dismissal,  plaintiff  appeals.  Judgment  set 
aside,  and  now  new  trial  granted. 

Action  to  recover  damages  of  defendant  for  the  negligent  kill- 
ing of  plaintiff's  intestate,  who  was  an  employee  of  defendant  in 
the  capacity  of  tool  carrier  in  its  machine  shops  at  Spencer,  N. 
C.  Said  intestate  was  a  boy  about  16  years  old,  and  worked  for 
defendant  of  nights  in  Ihe  capacity  aforementioned.  Defendant's 
shops,  and  about  40  tracks,  are  between  the  two  towns — Spencer 
and  East  Spencer — and  several  thousand  people  live  on  each  side 
of  these  tracks,  and  about  1,300  people  work  for  defendant  in 
its  shops  and  on  its  yards.  It  was  the  custom  for  the  people, 
with  the  knowledge  and  by  permission  of  defendant,  working  for 
the  defendant  and  those  living  in  said  towns,  to  pass  over  these 
tracks  at  their  pleasure  and  in  the  performance  of  their  duties. 
Defendant  provided  two  walkways  or  crossings  over  its  tracks  for 
said  persons  to  cross,  and  for  the  past  10  years  permitted  people 
to  cross  thereover  in  large  numbers — several  hundred  per  day 
— and  when  these  crossings  or  openings  were  closed  or  block- 
aded by  trains  or  cars,  defendant  permitted  them  to  cross  said 
tracks  by  climbing  over,  under,  or  between  cars,  and  this  has 
been  the  custom  since  the  shops  were  built  in  1896.  Said  intestate 
lived  in  East  Spencer,  and  his  usual  and  customary  way  home, 
together  with  all  persons  living  in  East  Spencer,  was  to  cross 
over  these  tracks.    The  night  employees  got  off  of  duty  about  7 
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o'clock     a.     m.,     and     if     the     tracks     were     blockaded     with 
cars,     and     the     crossings     were      blockaded,      intestate      and 
others  went  to  their  homes  by  passing  between,  over,  and  under, 
cars  across  said  openings  or  crossings.    On  the  morning  in  ques- 
tion when  said  intestate  was  injured,  a  string  of  cars  was  stand- 
ing on  one  of  these  tracks  known  as  the  lead  track,  and  had  been 
standing  there  for  several  hours,  and  to  this  string  of  cars  w^ere, 
other  cars  attached  by  a  chain  w'hich  left  a  space  of  several  feet. 
The  first  car  which  was  chained  to  the  string  of  cars  was  over 
one  of  said  crossings,  which  made  it  necessary  for  the  intestate, 
carr\'ing  out  the  usual  custom,  to  pass  under,  between,  or  over, 
in  order  to  go  his  usual  w^ay  home.     This* string  of  cars  did  not 
have  any  engine  attached  to  it,  as  it  was  standing  still,  and  there 
was  no  watchman  or  sentinel  at  said  crossing  or  at  any  place  on 
•^aid  cars,  or  near  there,  to  give  warning  or  notice  of  the  cars 
being  put  in  motion,  and  as  said  intestate  was  attempting  to  pass 
between  the  two  cars  that  were  chained  together,  without  warning 
or  signal,  defendant  caused  one  of  its  engines  to  be  suddenly  and 
violently  shoved  back  against  said  cars,  and    intestate     to     be 
caught  there  between  and  injured  and  mashed,  from    which    in- 
juries he  died.     The  car  that  was  chained  to  the  string  of  cars 
had  no  bumper  or  drawhead,  so  that,  when  the  string  of  cars  was 
shoved  back  against  it,  there  was  no  space  left  between  said  cars 
where  intestate  was  attempting  to  pass  through.    At  the  close  of 
the  evidence,  the  motion  of  defendant  to  dismiss  was  granted, 
and  the  plaintiff  appealed. 

R.  Lee  Wright  and  P.  S.  Carlton,  for  appellant. 
T.  C.  Linn,  for  appellee. 

Clark,  C.  J.  The  plaintiff  was  entitled  to  have  this  cause  sub- 
mitted to  a  jury. 

There  are  30  to  40  tracks  in  Spencer,  which  are  almost  con- 
tinuously filled  with  cars,  more  or  less.  The  railroad  company 
has  1,300  operatives  working  in  its  shops  and  yards,  and  living" 
on  both  sides  of  the  railroad,  many  of  whom  have  to  cross  these 
tracks  daily  in  going  from  their  homes  to  their  work  and  return- 
ing. The  defendant's  operatives  and  their  families  and  attend- 
ant population  constitute  several  thousand  people.  These  opera- 
tives and  people,  or  many  of  them,  have  to  cross  these  tracks 
necessarily  very  often.  The  witness  whose  evidence  must  be 
taken  as  true  on  this  motion  says  that  several  hundred  people 
cross  these  tracks  daily,  and  for  10  years  the  custom  has  always 
been  to  go  through,  under,  or  between  the  cars,  or  over  them, 
whenever  the  tracks  are  blocked.  The  defendant,  knowing  this 
^act,  was  guilty  of  gross  negligence,  in  that  it  did  not  provide 
either  subway  or  ovierhead  bridges,  or  at  least  lifting  bars,  with 
a  guard  at  each  passway.    The  latter  course  was  ordered  (Brown, 

29  R  R  R— 36 


562        Voi.  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S 

Beck  V.  Southern  Rj.  Co    . 

J.)  in  Hickory  v.  Railroad,  143  N.  C.  451,  55  S.  E.  840,  where 
there  was  only  one  track.  Here  there  are  40.  This  is  a  neces- 
sary precaution,  and,  no  precaution  of  any  kind  being  provided, 
accidents  such  as  this  must  necessarily  occur.  It  was  also  negli- 
gence, as  this  court  has  over  and  again  declared,  to  attach  the 
engine  to  this  dead  string  of  cars,  and  suddenly  run  them  back- 
wards, without  warning  or  signal  or  any  one  on  the  rear  of  the 
train  to  give  notice.  Ray  v.  Railroad,  141  N.  C.  84,  53  S.  E.  622; 
Hudson  V.  Railroad,  142  N.  C.  202,  55  S.  E.  103.  There  being 
no  bumper  or  drawhead  when  the  plaintiff's  intestate  was  caught 
between  the  cars,  by  the  sudden  pushing  back  of  the  dead  string 
of  cars,  he  could  not  possibly  escape. 

This  being  a  nonsuit',  it  is  not  necessary  to  set  out  all  the  testi- 
mony, but  only  so  much  as  will  show,  **with  the  most  favorable 
inferences  which  a  jury  would  be  authorized  to  draw  from  it," 
that  there  was  enough  evidence  to  entitle  the  plaintiff  to  his  con- 
stitutional privilege  of  a  trial  by  jury.  The  following  are  ver- 
batim extracts  from  the  testimony: 

The  plaintiff  testified,  in  part:  "There  are  two  towns  at 
Spencer ;  one  on  the  east  and  one  on  the  west  side  of  the  railroad 
tfacks.  And  the  shops  are  between  the  two  towns.  I  worked  at 
the  shops.  About  1,300  people  are  employed  there.  I  guess  400 
or. 500  of  the  employees  live  on  the  east  side  of  the  railroad 
tracks.  About  800  live  on  the  west  side.  The  population  of  East 
Spencer  is  about  500.  The  custom  of  those  who  live  on  the  east 
side  of  the  railroad,  in  going  to  the  shops,  is  to  cross  the  tracks 
to  get  to  the  shops  to  work.  There  are  between  30  and  40  tracks 
there.  I  have  seen  people  going  to  and  coming  from  their  work 
across  these  tracks  in  great  numbers.  I  know  about  where  Grubb 
was  injured.  There  is  an  opening  leading  from  the  carpenter's 
shop  as  far  as  the  shed  goes.  There  is  a  plank  walkway  that 
leads  to  the  carpenter's  shop."  It  is  used  by  people  to  walk  across 
and  to  roll  hand  cars  across  the  tracks.  The  opening  runs  north 
and  south.  H  cars  are  on  the  tracks  across  this  opening,  people 
have  to  climb  over  or  under  or  through  or  go  around  the  cars." 

Lee  Ketchie  testified,  in  part:  '1  lived  on  the  east  side  of  the 
railroad  during  the  3  years  and  11  months  preceding  November 
25,  1905.  I  had  to  cross  the  lower  end  of  freight  yard,  and  also 
shop  yard,  in  order  to  get  to  my  work.  I  know  what  the  custom 
of  the  defendant's  employees  in  going  to  and  from  their  work 
was.  This  custom  has  existed  ever  since  the  shops  were  buih  in 
the  spring  of  1896.  The  custom  was  to  cross  the  freight  yard 
and  to  go  through,  under,  or  between  the  cars,  or  over  the  top  of 
them.  As  a  general  thing,  people  going  from  East  to  Wen 
Spencer  go  across  the  yard.  This  custom  has  prevailed  since  the 
shops  were  built.  Several  hundred  people  went  backward  and 
forward  daily  at  the  time  the  intestate  was  hurt  and  before.  The 
defendant's  employees  have  to  cross  through  between  the  cars, 
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or  over  them,  to  get  to  their  work.  My  duties  often  required  me 
to  work  in  the  yard ;  others  were  required  to  work  in  the  yard. 
We  had  to  go  from  the  carpenter  shop  to  the  yard  down  through 
the  opening  to  the  carpenter  shop.  There  was  another  opening 
south  of  the  opening  to  the  carpenter  shop.  It  leads  from  the 
car  shops  across  the  other  tracks.  The  tracks  of  the  opening  are 
laid  the  same  distance  apart  as  the  railroad  tracks.  Both  of  these 
openings  run  east  and  west  through  the  sheds.  The  railroad 
tracks  cross  these  openings  and  run  north  and  south.  When  the 
openings  are  filled  with  cars  or  trains,  the  workmen  go  to  their 
work  by  crossing  the  cars,  or  going  over  or  between  them.  This 
is  so  to  a  great  extent.  The  crossings  are  constantly  blocked 
mornings  and  evenings  and  several  times  a  day.  They  were 
usually  blocked  in  the  mornings  when  we  went  to  work.  They 
were  frequently  blocked  about  quitting  time  in  the  afternoon. 
The  men,  to  get  to  their  homes,  had  to  cross  the  line  of  cars,  or 
go  a  considerable  distance  around  them.  Those  who  went  home 
to  dinner  had  to  cross  these  tracks  and  go  out  across  the  freight 
yards.  '  People  could  not  have  gone  around  and  gotten  their  din- 
ners and  gotten  back  in  time  to  work.  I  have  seen  the  foremen 
crawl  through  cars  and  under  cars  numbers  of  times.  Novem- 
ber 25,  1905,  I  was  at  the  shops  right  near  where  the  intestate 
was  injured.  It  would  not  exceed  50  or  60  feet  from  where  I 
was  to  where  the  intestate  was  injured.  He  was  between  two  of 
the  cars  standing  on  the  shop  lead  track.  He  was  going  toward 
East  Spencer,  east  from  the  carpenter  shop.  The  intestate  was 
injured  on  track  No.  8,  called  the  *shop  lead  track.'  Before  he 
started  to  cross  going  east,  there  was  a  string  of  cars  on  this 
track.  They  were  there  that  morning  as  I  went  to  work  at  7 
o'clock.  He  was  injured  just  a  little  after  8  o'clock.  Between  7 
o'clock  and  the  time  the  intestate  was  injured  the  cars  stood  still. 
If  there  was  an  engine  to  the  cars  I  did  not  see  it.  An  engine 
was  finally  attached  to  the  north  end  of  the  string  of  cars.  The 
string  of  cars  stood  across  the  opening.  About  four  of  the  cars 
were  south  of  the  opening.  The  opening  was  shut  up  and  im- 
passable, unless  you  went  .between  the  cars  or  under  them.  The 
middle  of  the  car  was  on  the  crossing  (opening).  Cars  were  at- 
tached to  each  end  of  that  car.  The  intestate  was  caught  between 
the  cars  about  one-half  car  length  north  of  the  opening.  I  sup- 
pose he  went  to  the  nearest  place  to  go  between  the  cars.  The 
place  where  he  was  caught  was  15  or  20  feet  from  the  crossing 
^opening).  I  saw  where  the  cars  were  when  the  engine  was  at- 
tached to  them.  I  was  on  track  No.  9,  two  car  lengths  frorn 
where  Grubb  was  hurt.  It  was  about  60  feet  from  where  he  was 
^urt.  I  was  about  40  feet  nearer  the  engine  than  he  was.  I  could 
not  see  the  engine  when  it  was  attached  to  the  cars.  It  was  down 
in  the  lower  (north)  part  of  the  yard  around  a  curve.  The  tracks 
^ast  of  the  lead  track  which  run  into  the  lead  track  were  filled 
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with  cars.  They  went  out  to  within  a  short  distance  of  the  lead 
track.  They  could  not  see  the  engine  from  their  side.  It  was  im- 
possible for  Grubb  to  see  the  engine  from  where  he  stood.  I 
saw  the  cars  he  was  caught  between.  One  of  them  had  the 
drawhead  out,  and  they  were  chained  together.  The  one  farthest 
north  had  the  drawhead  and  bumpers  out.  It  w^as  chained  to  car 
behind  it.  There  were  between  two  and  three  feet  between  the 
cars  as  they  were  chained  together.  The  cars  came  together  when 
the  engine  pushed  cars  back.  Grubb  was  between  two  cars  pass- 
ing over,  and  was  caught.  The  cars  could  not  have  come  together 
if  the  cars  had  had  a  drawhead.  They  would  have  been  about  two 
feet  apart.  There  was  no  flagman  on  the  rear  of  the  train  before 
the  cars  were  shoved  back  together.  There  was  no  flagman  or 
sentinel  on  the  ground  to  give  signals.  There  was  no  watchman 
nor  sentinel  at  either  of  these  openings  or  crossings.  No  signal 
was  given  that  I  heard.  If  the  bell  of  the  engine  had  been  ring- 
ing as  it  was  attached  to  the  cars,  it  could  have  been  heard  where 
Grubb  was." 

As  this  witness  stated :  That  this  "string  of  cars"  had  been  on 
the  track  since  7  o'clock.  That,  "if  there  was  an  ejigine  to  the 
cars,  I  did  not  see  it."  And,  further,  "an  engine  was  finally  at- 
tached to  the  north  end  of  the  string  of  cars."  That  *'I  (wit- 
ness) was  about  40  feet  nearer  the  engine  than  he  (the  deceased) 
was.  I  could  not  see  the  engine  when  it  was  attached  to  the  cars" 
— it  is  an  inference  the  jury"  might  have  reasonably  drawn  (anU 
is  therefore  to  be  considered  on  a  nonsuit)  that  this  string  of 
cars  which  had  been  standing  on  the  track  since  7  o'clock,  and  to 
which  he  did  not  see  any  engine,  was  a  dead  string  of  cars,  and 
that  the  sudden  attachment  of  the  engine  and  being  run  back 
without  notice  or  signal  was  the  causa  causans  of  the  death  of 
plaintiff's  intestate. 

The  plaintiflf's  intestate  was  a  boy  working  on  the  night  shift, 
in  the  defendant's  shops  on  the  west  side  of  these  -40  tracks.  His 
tour  of  work  ended  at  7  a.  m.  He  then  had  to  return  home  over 
these  numerous  tracks,  as  he  lived  on  the  east  side.  He  had  to 
wash  up,  and  possibly  may  have  remained  to  breakfast  or  for 
other  purposes,  so  that  it  was  after  8  o'clock  when  he  started 
home  across  these  tracks,  as  he  and  others  residing  on  the  ea>t 
side  were  accustomed  to  do.  There  is  no  evidence  that  his  delay 
made  it  any  more  dangerous  than  if  he  had  crossed  sooner,  after 
7  o'clock.  He  found  a  string  of  dead  cars  standing  still  on  one 
of  the  tracks,  the  rear  car  of  which  was  exactly  across  his  usual 
road  home.  Between  the  end  of  this  car  and  a  disabled  car,  at- 
tached to  the  rear  car  by  a  chain,  there  was  an  interval  of  several 
feet.  The  intestate  attempted  to  pass  through  this  interval.  He 
thus  went  probably  a  third  of  one  car's  length  out  of  the  direct 
road— one  witness  says  15  feet — to  clear  the  car  standing  in  the 
road.    The  string  of  cars  were  dead  cars,  we  take  it,  with  no  en- 


Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S        565 

Dizonno  v.  Great  Northern  Ry.  Co 

gine  attached.  The  sudden  attachment  of  the  engine,  which  was 
done  around  a  curve  so  that  the  intestate  did  not  see  it  attached, 
and  pushing  back  the  cars,  without  signal  or  any  one  on  the  rear 
to  give  notice,  it  would  seem  was  the  proximate  cause,  and  not 
the  conduct  of  the  boy,  who  was  getting  across  these  numerous 
tracks  the  best  he  could,  as  he  and  so  many  others  w^ere  daily  re- 
quired to  do.  If  there  was  any  contributory  negligence,  whether 
that  or  the  negligence  of  the  defendant  was  the  proximate  cause 
of  the  death  of  the  boy  was  a  matter  which  should  be  passed  on 
by  the  jury,  not  by  the  court. 

This  renders  it  unnecessary  to  consider  the  other  exceptions 
for  exclusion  of  evidence. 

The  judgment  dismissing  the  action  is  set  aside. 

New  trial. 


Dizonno  v.  Great  Northern  Ry.  Co. 

(Supreme    Court  of   Minnesota,   Jan.   17,   1908.) 
[114  N.  W.  Rep.  736.] 

Master  and  Servant — Injury  to  Servant — Acts 'of  Vice  Principal.* — 

The  foreman  of  a  gang  of  workmen,  engaged  in  removing  iron  plates 
from  an  overturned  freight  car,  ordered  a  workman  to  go  to  a  cer- 
tain point  to  work,  which  required  him  to  step  on  and  pass  over  a  pile 
of  iron  plates.  While  the  workman  was  in  the  act  of  passing  over 
the  places,  the  foreman,  knowing  that  he  was  there,  raised  one  of  the  plates 
so  as  to  cause  it  to  slide  from  the  pile  and  injure  the  workman.  Held, 
that  the  foreman  acted  as  a  vice  principal  in  ordering  the  workman 
to  pass  over  the  pile  of  plates,  and  in  negligently  moving  the  plates, 
and  thus  increasing  the  danger  of  the  situation. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County ;  George  L.  Bunn, 
Judge. 

Action  by  Vito  Dizonno  against  the  Great  Northern  Railway 
Company.  Judgment  for  plaintiff.  From  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

A/.  L.  Countryman,  for  appellant. 
£.  S.  Thompson,  for  respondent. 

Elliott,  J.    A  flat  car,  known  as  a  "gondola  car,''  belonging 

*For  the  authorities  in  this  series  on  the  question  whether  a  fore- 
man is  the  fellow  servant  of  a  hand  working  under  his  orders,  see 
foot-notes  appended  to  Peterson  v.  Philadelphia,  B.  &  W.  R.  Co. 
(Pa.),  23  R.  R.  R.  150,  4%  Am.  &  Eng.  R.  Cas.,  N.  S.,  150;  foot-notes 
appended  to  Russell  v.  Lehigh  Valley  R.  Co.  (N.  Y.),  23  R.  R.  R. 
135,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  135. 
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to  the  Great  Northern  Railway  Company,  loaded  with  steel  plates, 
tipped  over  and  caused  the  wreck  of  a  freight  train.     The  car 
fell  outside  the  rails,  and  the  track  was  soon  cleared,  leaving  the 
car  on  its  side.    The  steel  plates  with  which  the  car  was  loaded 
were  about  30  feet  long,  5  feet  wide,  and  half  an  inch  thick.   In 
this  car  there  were  30  such  plates  laid  flat  on  the  top  of  each  other. 
Each  plate  weighed  about  a  ton.     When  the  car  tipped  over  it 
rested  upon  its  edge  or  side.     The  plates  slid  out,  and  rested 
partly  on  the  ground  and  partly  on  the  edge  of  the  car.  About  a 
dozen  of  the  top  plates  slid  further  out,  and  left  18  or  20  plates 
resting  flat  on  the  side  of  the  car  and  extending  a  portion  of  their 
length  and. breadth  upon  the  ground.     The  car    could   not    be 
moved  until  these  plates  were  taken  away,  and  this  was  attempted 
in  the  following  manner:     The  morning  after  the  accident  some 
Italian  laborers,  including  this  respondent,  were  taken  from  their 
ordinary  work  of  constructing  and  repairing  the  track  and  set  to 
work,  under  the  direction  of  the  assistant  roadmaster,  removing 
the  steel  plates  preliminary  to  getting  the  flat  car  back  on  the 
rails.     The  assistant  roadmaster  with  a  pinch  bar  pried  up  the 
inner  ^dgo.  of  the  top  plate,  so  that  the  laborers  could  get  hold 
of  it  with  their  hands,  and  then  the  men,  lifting  together,  raised 
the  plate  upon   its  edge,  pushed   it  over,   and  let   it    fall  on  the 
ground.     This  operation  was  continued  until  about  a  dozen  of 
the  plates  had  been  pushed  over  in  a  pile  by  themselves.    The 
work  was  being  done  hurriedly,  and  the  roadmaster  with  strong 
language  was  constantly  urging  the  men  to  "hurry  up!"    About 
21  of  the  plates  then  remained  in  part  upon  the  car.    The  road- 
master was  standing  behind  the  pile,  next  to  the  perpendicular 
floor  of  the  car,  and  was  using  the  pinch  bar  to  pry  up  plates. 
The  workmen  were  standing  about  waiting  for  the  plate  to  be 
lifted  up,  in  order  that  they  might  get  hold  of  the  edge  and  turn 
it  over.    The  respondent  seems  at  the  time  to  have  been  standing 
on  the  pile  of  removed  plates.     While  the  parties  were  in  this 
situation  the  roadmaster  peremptorily  ordered  the  respondent  to 
come  over  to  and  behind  the  plates  which  were  yet  on  the  car  ; 
that  is,  to  get  into  the  place  where  the  roadmaster  himself  was 
standing.    At  the  time  this  order  was  given  the  roadmaster  was 
not  actually  using  the  pinch  bar,  but  was  standing  erect  and  look- 
ing at  the  men.     In  obedience    to    the    order     the     respondent 
jumped  from  the  top  of  the  removed  plates  onto  the  top  of  the 
pile  of  plates  behind  which  the  roadmaster  was  standing  with  a 
pinch  bar  in  his  hand.     lie  landed  safely  on  top  of  the  pile  of 
plates  at  a  point  some  2j/^  or  3  feet  distant  from  where  the  road- 
master was  standing,  and  started  immediately  across  the  pile  in 
a  diagonal  direction,  with  the  intention  of  going  into  the  space  be- 
tween the  plates  and  the  vertical  part  of  the  car,  for  the  purpose 
of  assisting  the  roadmaster  in  the  work  of  getting  the  plates  out 
of  the  way.    While  the  respondent  was  on  the  pile  of  plates  and 


Vol.  29  R  R  R— Vol,  52  Am  &  Eng  R  Cas  N  S         567 

Dizonno  v.  Great  Northern  Rj.  Co 

walking  towards  the  roadmaster,  the  latter,  with  his  pinch  bar,, 
pried  up  the  top  plate  and  caused  it  and  two  or  three  others  to 
slide  suddenly  into  the  narrow  space  between  the  two  piles  until 
they  came  to  rest  with  their  outer  edges  on  the  ground  alongside 
the  outer  pile  of  plates.  This  moving  of  the  top  plate  caused  the 
respondent  to  slide  down  between  the  two  piles,  with  the  result 
that  his  foot  was  caught  between  the  outer  pile  and  the  sliding 
plates,  and  his  leg  broken. 

It  is  claimed  that  the  defendant  was  negligent,  in  that  the  as- 
sistant roadmaster  directed  .the  plaintiff  to  come  on  top  of  the 
pile  of  plates  and  then  moved  the  plates  while  he  was  in  the  act 
of  walking  on  the  top  of  the  same.  The  trial  court  instructed  the 
jurors  that  if  they  found  that  the  roadmaster  gave  the  order  to 
the  plaintiff,  that  in  obedience  to  that  order  the  plaintiff  stepped 
on  the  pile  of  plates,  that  after  that  the  roadmaster  used  his  pinch 
bar  and  caused  some  of  the  plates  to  move  or  slide,  and  that  this 
caused  the  accident,  and  that  that  was  a  careless  or  negligent  act 
on  the  part  of  the  roadmaster,  they  would  be  justified  in  finding 
a  verdict  for  the  plaintiff,  unless  they  also  found  that  the  plain- 
tiff assumed  the  risk  of  the  accident,  or  was  himself  negligent. 
The  jury  was  also  instructed  that  if  the  plaintiff  was  on  the  pile 
on  his  own  initiative,  and  not  in  pursuance  of  an  order  of  the 
roadmaster,  and  was  injured  in  the  manner  claimed,  he  could  not 
recoven,  because  the  act  of  the  roadmaster  in  moving  the  plates 
with  the  pinch  bar  would  be  simply  the  act  of  a  fellow  servant, 
for  which  the  defendant  would  not  be  liable ;  but  that  the  road- 
master was  in  charge  of  the  work,  and  in  directing  the  men  where 
to  work  and  in  superintending  the  work  he  represented  the  com  - 
pany,  and  that,  if  in  the  performance  of  those  duties  he  ordered 
the  plaintiff  to  get  onto  the  pile  of  plates,  it  was  his  duty  to  see 
that  the  place  was  reasonably  safe  while  the  plaintiff  was  acting 
in  obedience  to  the  order.  It  was  his  duty  not  to  make  the  place 
more  dangerous  and  hazardous  than  it  had  been  when  the  order 
was  given. 

1.  It  is  contended  by  the  appellant  that  the  complaint  did  not 
charge  that  the  plaintiff  was  directed  to  stand  on  top  of  the  pile 
of  plates,  and  that  the  court  therefore  improperly  submitted  to 
the  jury  the  question  whether  the  assistant  roadmaster  ordered 
the  plaintiff  to  go  on  top  of  the  pile.  The  complaint  does  allege 
that  the  plaintiff  was  "ordered  and  commanded  to  forthwith  go 
upon  the  ground  and  to  work  in  said  behalf  next  adjacent  to  the 
lower  side  or  edge  of  said  gondola  car  that  then  rested  upon  the 
ground,  and  on  the  load  side  thereof."  As  the  car  and  the  plate^^ 
were  then  situated,  in  order  to  work  "next  adjacent  to  the  lower 
side  or  edge  of  the  said  gondola  car,"  it  was  necessary  for  the 
plaintiff  to  pass  over  the  pile  of  plates ;  there  being  no  other  pos- 
sible way  of  getting  from  the  ground  to  the  place  where  he  was 
ordered  to  go.    The  situation  is  explained  by  the  evidence,  and 
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the  specific  charge  of  negligence  seems  to  be  involved  in  the  alle- 
gations of  the  pleading,  when  what  has  been  quoted  is  read  in 
connection  with  the  preceding  and. succeeding  paragraphs,  which 
describe  in  detail  the  way  in  which  the  work  was  being  done  and 
the  manner  in  which  the  accident  occurred.     • 

2.  The  instruction  with  reference  to  the  relation  of  the  parties 
was  also  correct.  The  dual  capacity  in  which  a  person  may  act, 
or,  rather,  the  different  capacities  in  which  the  same  person  may 
act,  appears  occasionally  to  produce  confusing  effects.  But  we 
cannot  conceive  the  possibility  of  such  a  sudden  transition  as  is 
here  contended  for.  The  roadmaster  was  acting  as  a  vice  prin- 
cipal when  he  ordered  the  respondent  to  come  over  the  pile  of 
plates  to  the  place  where  he  himself  was  standing.  This  is  not 
very  seriously  denied,  but  it  is  urged  that  after  the  order  was 
given,  and  while  the  respondent  was  obeying  it,  the  roadmaster 
reverted  to  his  position  as  a  fellow  workman,  and  in  that  capacity 
pushed  the  plates  off  the  pile ;  that  is  to  say,  the  respondent  was 
ordered  into  a  place  of  danger  by  a  vice  principal,  and  while  there 
was  injured  by  the  negligent  act  of  a  fellow  servent  which 
made  the  place  more  dangerous  than  it  was  when  he  entered  it. 
The  respondent  was  ordered  into  a  place  of  some  danger  by  a 
vice  principal,  who  then  immediately,  with  full  knowledge  of  his 
presence,  by  his  negligent  act  made  the  place  more  dangerous. 
The  proximate  cause  of  the  injury  was  the  act  of  the  roadmaster 
in  ordering  the  respondent  into  a  place  of  danger  and  then  in- 
creasing that  danger  by  a  negligent  act.  Cody  v,  Longyear  (filed 
herewith)  114  N.  W.  735;  Barrett  v.  Reardan,  95  Minn.  425, 
104  N.  W.  309.  The  principle  is  also  recognized  in  Berneche  t*. 
Hillard,  101  Minn.  366,  112  N.  W.  392. 

The  other  questions  raised  by  the  appellant  relate  to  the  claim 
that  the  respondent  assumed  the  risks  involved  in  the  work  and 
was  guilty  of  negligence  which  contributed  to  the  injury.  These 
were  questions  which  the  evidence  required  to  be  submitted  to 
the  jury,  and  this  was  done  under  proper  instructions.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff  for  $3,000.  He  suf- 
fered a  compound  comminuted  fracture  of  the  left  leg  below  the 
knee  and  was  in  the  hospital  for  over  three  months.  He  was  un- 
able to  do  any  work  up  to  the  time  of  the  trial.  The  leg  is  per- 
manently shortened  something  like  two  inches.  The  amount 
awarded  is  liberal,  but  not  sufficiently  excessive  as  to  justify  this 
court  in  interfering  with  the  conclusion  of  the  jury. 

The  order  is  therefore  affirmed. 
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(Supreme  Court  of  Arkansas,  June  24,  1907.) 
[103  S.  W.  Rep.  726.] 

Master  and  Servant — Death  of  Employee — Explosion  of  Boiler — 

Negligence — Evidence. — Evidence  in  an  action  for  death  of  an  em- 
ployee from  the  explosion  of  the  old  iron  boiler  of  a  locomotive  held 
sufficient  to  authorize  the  submission  of  the  question  of  the  explosion 
having  been  caused  by  the  boiler  being  weakened  by  crystallization, 
of  which  weakness  the  employer  could  have  known  by  the  exercise  of 
ordinary  care  and  diligence. 

Same — Duty  to  Make  Tests.* — A  requested  instruction  in  an  action 
for  death  of  an  employee  of  a  railroad  company  by  explosion  of  a 
locomotive's  boiler  that  it  was  enough  if  defendant  used  all  the  tests 
"usually  applied  *  *  *  by  similar  *  *  *  railroad  companies" 
is  properly  modified  by  substituting  for  the  quoted  words  the  words 
"usually  applied  by  prudent  railroad  companies." 

Trial — Argument  of  Counsel. — Counsel  for  plaintiff  in  an  action  for 
death  of  an  employee  of  defendant  by  explosion  of  the  boiler  of  de- 
fendant's locomotive  just  after  it  came  from  the  repair  shop  may,  to 
show  that  the  machinist  in  charge  of  such  shop  knew  of  the  efficiency 
of  such  test,  point  to  his  testimony  in  regard  to  a  test  made  by  the 
company  immediately  after  the  accident. 

Appeal  from  Circuit  Court,  Clark  County;  Joel  D.  Conway, 
Judge. 

Action  by  Mary  E.  Calhoun,  for  herself  and  as  next  friend  of 
others,  against  the  Ultima  Thule,  Arkadelphia  &  Mississippi 
Railway  Company  and  another.  From  an  adverse  judgment,  de- 
fendants appeal.     Affirmed  in  part.    Reversed  in  part. 

T.  B,  M onion  and  John  H.  Crazvford,  for  appellants. 
McMillen  &  McMillen  and  Murphy,  Coleman  &  Lewis,  for 
appellees. 

Hill,  C.  J.  This  is  a  suit  by  Mary  E.  Calhoun,  in  her  own 
right  and  as  next  friend  of  her  minor  children,  against  the  Ultima 
Thule,  Arkadelphia  &  Mississippi  Railway  Company  and  the 
Arkadelphia  Lumber  Company  for  the  death  of  her  husband,  P. 
J.  Calhoun,  which  was  caused,  as  she  alleged,  by  the  negligence 
of  said  companies.  She  recovered  judgment  for  $5,000,  and  the 
companies  have  appealed. 

'— -   -  -   -  -   ■■ 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  railroad  company,  as  an  employer,  in  inspecting  appli- 
ances, see  foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Coughlin 
(C.  C.  A.),  14  R.  R.  R.  326,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  326,  where 
all  the  preceding  ones  are  collected  or  referred  to;  foot-notes  appended 
to  Clippard  v.  St.  Louis  Transit  Co.  (Mo.),  23  R.  R.  R.  107,  46  Am. 
&  Eng.  R.  Cas.,  N.  S.,  107;  foot-notes  appended  to  St.  Louis,  etc.,  R. 
Co.  V,  Wells  (Ark.),  23  R.  R.  R.  104,  46  Am.  &  Eng.  R.  Cas.,  N.  S., 
104. 
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It  appears  that  these  two  companies  are  owned  by  practically 
the  same  individuals.    They  are  separate  corporations,  however^ 
closely  connected.     Some  employees  are  in  the  common  employ 
of  both,  afid  some  are  changed  from  one  corporation  to  the  other 
from  time  to  lime.     The  lumber  company  seems  to  be  the  pay- 
master for  both  companies.    Calhoun  had  been  in  the  employ  of 
the  lumber  company,  and  was  transferred  to  the  railway  company, 
and  at  the  time  of  his  death  was  working  as  machinist  helper, 
and  was  killed  by  the  explosion  of  a  locomotive.     There  is  not 
sufficient  evidence  that  Calhoun  was  in  the  employ  of  the  lumber 
company,  and  the  judgment  as  to  the  lumber    company  is    re- 
versed, and  this  cause  considered  solely  between  the  railway  com- 
pany and  the  appellee.   The  engine  had  been  in  use  by  appellant 
railway  company  for  about  10  years,  and  hjid  been  bought  as  a 
second-hand  engine  then.     The  boilers  were  of  iron — a  method 
of  locomotive  construction  which  has  not  prevailed  for  the  past 
15  years.     It  had  been  constantly  in  use  by  this  road,  but  had 
been  kept  in  good  condition,  and  there  had  been  no  serious  com- 
plaints of  it.     Nearly  two  years  before  the  accident  it  had  been 
in  the  repair  shop  and  had  been  thoroughly  overhauled,  and  its 
boilers  tested  with  the  hammer  test,  and  had  been  placed  in  as 
good  condition  as  an  engine  of  its  age  could  be.     For  about  two 
weeks  prior  to  the  accident  it  had  been  in  the  shop  for  repairs  to 
a  swang  in  one  of  the  back  tires.    Some  other  incidental  repairs 
were  made  at  this  time;  and  it  had  just  been  run  out  of  the  shops 
when  it  exploded  with  terrific  force,  killing  Calhoun,  who,  in  the 
discharge  of  his  duties,  happened  to  be  standing  right  by  it.  The 
court  sent  the  case  to  the  jury  upon  this  issue,  which  was  pre- 
sented in  the  second  instruction,  as  follows :    "If  you  believe  from 
the  evidence  that  from  time  and  long  use  the  sheet  and  barrel  of 
the  boiler  had  become  crystallized,  either  wholly  or  in  part,  and 
thereby  weakened  to  the  extent  that  it  was  unable  to  carry  or 
resist  the  full  amount  of  steam  pressure  it  was  originally  designed 
to  carry  and  resist,  and  this  fact  was  known  to  the  defendant  or 
their  officers  or  employees  in  charge,  or  could  and  would  have 
been  known  to  them  by  the  exercise  of  ordinary  care  and  dili- 
gence on  their  part,  and  that  from  and  by  reason  of  such  crystal- 
lized and  weakened  condition  the  boiler  exploded  and  killed  de' 
ceased,  you  should  find  for  the  plaintiffs." 

The  serious  question  of  the  case  is  whether  there  was  evidence 
sufficient  to  sustain  a  verdict  under  this  instruction.  There  was 
evidence  that  the  iron  of  the  boiler  along  the  line  where  the  ex- 
plosion occurred  had  become  crystallized,  and  the  crystallization 
took  the  life  out  of  iron  and  weakened  it.  The  consensus  of  opin- 
ion among  the  experts  seems  to  be  that  the  hammer  test  would 
not  disclose  weakness  from  crystallization.  Two  of  the  witnesses 
on  behalf  of  appellee,  who  are  boiler  makers  and  familiar  with 
tests  of  boilers,  testified  as  to  the  pressure  test,  which  is  made 
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by  filling  boilers  with  water  to  the  full  extent  of  the  steam  ca- 
pacity, and,  if  there  is  weakness  in  the  boiler,  it  will  then  be  de- 
veloped without  injury  to  any  one.    They  say  that  145  pounds  of 
water  is  equal  to  190  pounds  of  steam  pressure.    This  test  had 
never  been  made  on  this  engine  during  its  10  years  of  use  by  ap- 
pellant; and  no  test  of  the  soundness  of  the  boilers  was  ever 
made,  except  they  were  tested  with  the  hammer  nearly  two  years 
prior  to  the  accident.     There  was  strong  evidence  adduced  on 
behalf  of  appellant  showing  that  the  tensile  strength  of  speci- 
mens taken  from  along  the  line  of  the  rupture,  notwithstanding 
its  crystalHzation,  was  greater  than  the  steam  pressure  required ; 
and  that  a  rupture,  not  an  explosion,  would  be  the  result  of  weak- 
ness from  crystallization.     This  evidence,    however,    while     of 
strong  probative  force,  does  not  prove  that  there  were  no  other 
portions  of  the  boiler  so  weakened  by  the  crystallization  that  they 
could  not  stand  the  required  steam  pressure  and  exploded  from  it. 
The  condition  of  the  engine  as  developed  by  the  description  of 
witnesses,  and  the  photographs  of  it,  would  indicate  that  the  ex- 
plosion was  of  terrific  force — probably  of  more  force  than  the 
utmost  steam  pressure  of  this  engine  could  have  caused — and  it 
was  proved  that  the  steam  pressure  at  the  time  of  the  explosion 
was  within  the  limit.    However,  these  were  all  questions  of  fact 
representing  the  varying  views  of  witnesses  qualified  to  speak. 
•The  court  is  unable  to  say  in  this  case,  as  it  was    in   Waters- 
Pierce  Oil  Co.  z\  Knisel,  79  Ark.  608,  96  S.  W.  342,  that  the  oral 
testimony  is  against  the  physical  facts  and  scientific  demonstra- 
tion.   There  is  some  substantial  testimony  that  the  boilers  were 
weakened  by  crystallization,  ancl  that  the  hydraulic  test    would 
have  discovered  this  weakness  and  that  this  explosion  could  have 
resulted  from  such  weakness,  and  that  no  such  tests  were  ever 
made  on  this  engine,  although  it  was  of  an  antiquated  pattern  and 
long  in  constant  service.    Therefore  the  instruction  was  correct, 
and  there  is  sufficient  evidence  to  sustain  a  verdict    under     it. 
What  was  said  in  St.  Louis  Iron  Mountain  &    Sou.    R.   Co.   v. 
Brown,  67  Ark.  295,  54  S.  W.  865,  is  peculiarly  applicable  here: 
*'But  there  is  a  time  when  it  is  the  duty  of  a  railroad  company  to 
inspect  its  machinery  and  other  appliances  for  the  purpose  of  dis- 
charging its  obligation  to  use  due  care  in  keeping  the  same  in 
good  repair.    It  is  bound  to  take  notice  of  the  liability  of  its  tools 
and  machinery  to  decay  from  age  and  to  wear  out  by  use,  and  to 
protect  its  servants  against  such  contingencies  by  inspection  at 
reasonable  intervals  for  the  purpose  of  ascertaining  what  repairs 
are  needed,  s^d  for  a  failure  to  discharge  this  duty  is  liable  to  the 
ser\'ants  for  damages," 

An  application  of  this  doctrine  to  the  explosion  of  a  boiler  was 
made  in  T.  &  P.  Ry.  Co.  v.  Barrett,  166  U.  S.  617,  17  Sup.  Ct. 
707,  41  L.  Ed.  1136,  which  is  much  in  point  in  regard  to  the  facts 
of  this  case. 
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2.    The  court  gave  the  following  instruction:  "The  jury  is  in- 
structed that  the  defendant's  duty  to  plaintiff's  intestate  did  not 
require  it  to  resort  to  unusual  or  impractical  tests,  and,  if  the  jury 
finds  from  the  evidence  in  this  case  that  the  defendant  railway 
company,  in  the  inspections,  examinations,  etc.,  used  by  it  to  dis- 
cover defects  and  weakness  in  its  locomotive  boilers,  used  all  the 
ordinary  tests  usually  applied  by  prudent  railroad  companies,  then 
and  in  that  event  their  verdict  should  be  for  the  defendant."  This 
instruction  was  requested  by  the  defendant,  but  not  in  the  form 
given  by  the  court.     The  last  clause  in  the  requested  instruction 
read,  "Usually  applied  and  observed  by  similar  short  line  railroad 
companies  in  the  operation  of  such  roads,"  etc.,  which  the  court 
changed  to,  "usually  applied  by  prudent  railroad  companies,"  etc. 
The  Supreme  Court  of  the  United  States  in  the  Barrett  Case,  166 
U.  S.  617,  17  Sup.  Ct.  707,  41  L.  Ed.  1136,  supra,  said  that  the 
company  fulfills  its  duty  in  regard  to  inspection  "if  it  adopts  such 
tests  as  are  ordinarily  in  use  by  prudently  conducted  roads  en- 
gaged in  like  business  and  surrounded  by  like  circumstances." 
This  statement  of  the  law  is  approved  by  Thompson.    4  Thomp- 
son on  Negligence,  3926.    This  instruction  might  well  have  been 
qualified  by  making  it  read,  "Usually  applied  by  prudent  short 
line  railroads  in  like  business  and  surrounded   by    like    circum- 
stances to  defendant."    But  this  latter  qualification  was  not  asked, 
and  the  instruction  is  correct  as  given,  and  would  have  been  in- 
correct if  given  in  the  form  asked,  because  then  the  test  would 
have  been  what  was  usually  applied  and  observed  by  similar  short 
line  railroads  in  the  operation  of  their  roads,  whether  prudent  or 
imprudent.     It  might  be  that  short  line  railroads  were  all  reck- 
less; but  that  would  not  excuse  any  one  of  them  of  its  duty  to 
its  employees  because  all  were  reckless  in  such  regard.  They  must 
be  prudent  in  the  management  of   their  affairs ;   but  their  prudence 
may  be  tested  by  the  business  they  were  engaged  in  and  the  cir- 
cumstances surrounding  it  and  commensurate  to  its  requirements. 
3.  Finally,  it  is  argued  that  remarks  of  counsel  for  appellee 
were  prejudicial,  in  that  he  argued  that  immediately  after  the  ex- 
plosion the  management  of  the  railroad    company   applied    the 
hydraulic  test  for  the  purpose  of  supplying  themselves  with  evi- 
dence.   It  was  developed  by  the  appellant  in  the  examination  of 
Mr.  Peters,  who  was  the  machinist  in  charge  of  the  shops,  that 
after  the  explosion,  in  his  examination  of  the  engine,  he  applied 
the  water  test  to  the  safety  valves,  in  order  to  find  if  there  were 
any  weaknesses  in  them,  and  that  he  found  them  to  be  sound.  This 
evidence  was  brought  out  by  the  appellant  in  showing,  that  the  en- 
gine was  in  good  conditon,  and  under  proper  management  at  the 
time  of  the  explosion.     On  cross-examination  Mr.  Peters   was 
asked  if  he  had  knowledge  of  the  water  test  to  determine  the 
strength  of  boilers  as  well  as  valves,  and  he  admitted  that  he  did. 
Counsel  for  appellee  argued  that  the  water  test  of  the  boilers 
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should  have  been  resorted  to  by  the  railroad  company  in  their  ex- 
amination, of  the  engine  while  in  the  shops ;  and  he  pointed  to  this 
evidence  to  show  that  the  machinist  in  charge  of  the  repair  shops 
had  knowledge  of  the  efficiency  of  the  water  test  in  determining 
weaknesses  m  boilers  and  valves.  This  argument  does  not  offend 
against  the  principle  announced  in  P.  &  N.  W.  Ry.  Co.  v.  Smith, 
/O  Ark.  179,  67  S.  W.  865,  and  was  legitimate. 

Judgment  is  affirmed  as  to  the  railway  company,  and  reversed 
as  to  the  lumber  company. 


Conklin  v.  Consolidated  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Hampshire,  Oct.  15,  1907.) 

[82  N.  E.  Rep.  23.] 

Evidence — Relevancy — Intent. — Evidence  of  a  person's  intention  or 
preparation  to  commit  a  particular  wrong,  subsequently  committed 
by  him,  is  admissible  against  him. 

Same. — To  render  proof  of  a  threat  of  violence  admissible,  it  is  not 
necessary  that  it  should  be  directed  against  the  particular  person  on 
whom  the  wrong  was  subsequently  committed,  where  there  was  such 
a  general  threat,  or  such  an  indication  of  a  general  malicious  intent, 
as  could  be  found  to  include  such  person. 

Same — Res  Gestae — Admissibility.* — The  declaration  of  a  servant, 
not  within  the  scope  of  his  employment,  is  admissible  against  his  em- 
ployer only  when  it  is  a  part  of  the  res  gestae,  either  accompanying 
the  act,  which  is  itself  material,  and  which  it  tends  to  explain,  or  when 
it  is  itself  a  part  of  the  transaction  under  investigation. 

Same.* — ^The  rule  that  the  declaration  of  a  servant,  not  within  the 
scope  of  his  employment,  is  admissible  against  his  employer  only 
when  it  is  a  part  of  the  res  gestae,  is  applicable  to  declarations  made 
before  and  after  the  event  in  question. 

Assault — Evidence — Admissibility. — In  an  action  by  a  physician 
against  a  street  railway  company  for  an  assault  committed  by  its 
conductor,  and  for  false  arrest  and  malicious  prosecution  caused  by 
the  conductor,  proof  of  the  professional  standing  and  reputation  of 
plaintiff,  and  the  nature  and"  extent  of  his  practice  before  and  after 
the  injury,  is  admissible  on  the  question  of  damages. 

Witnesses — Competency — Knowledge    of    Subject-Matter. — A    wit- 

*For  the  authorities  in  this  series  on  the  question  when  the  declara- 
tions of  railroad  employees  are,  and  are  not,  res  gestae  in  actions 
against  their  respective  companies,  see  foot-note  appended  to  Ft. 
Wayne,  etc.,  Trac.  Co.  v.  Crosbie  (Ind.),  24  R.  R.  R.  749,  47  Am.  & 
Eng,  R.  Cas.,  N.  S.,  749;  foot-notes  appended  to  Illinois  Cent.  R.  Co. 
V.  Houchens  (Ky.),  23  R.  R.  R.  229,  2  Am.  &  Eng.  R.  Cas.,  N.  S., 
229. 
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ness,  a  physician,  who  testified  that  he  knew  plaintiff,  a  physician, 
and  had  known  him  for  over  20  years,  and  had  during  that  time  been 
frequently  in  consultation  with  him  professionally,  was  competent  to 
testify  with  respect  to  the  nature  and  extent  of  the  practice  of  the 
physician. 

Trial — Evidence — Instructions.t — Where,  in  an  action  against  a 
street  railway  company  for  malicious  prosecution  instituted  by  its  conductor, 
the  jury  might  find  that  the  prosecution  was  instituted  by  the  con- 
ductor maliciously  and  without  probable  cause,  and  that  he  acted 
within  the  scope  of  his  authority,  and  that  the  prosecution  was  made 
known  to  a  manager  of  the  company  and  was  ratified  by  him,  the 
refusal  to  charge  that  there  was  no  evidence  to  sustain  the  action 
was  proper. 

Corporations  —  Torts  of  Servant  —  Ratification.t  —  In  an  action 
against  a  street  railway  company  for  malicious  prosecution  instituted 
by  its  conductor,  evidence  that  subsequent  to  the  institution  of  the 
prosecution  the  manager  of  the  company  stated  that  if  plaintiff  wanted 
to  come  to  see  him  he  could  settle  the  matter,  and  if  not  he  could  go 
ahead,  was  evidence  of  ratification  by  the  company  of  the  act  of  the 
conductor. 

Assault — ^Trial — Instructions. — Where,  in  an  action  against  a  street 
railway  company  for  assault,  false  arrest,  and  malicious  prosecution, 
based  on  the  act  of  its  conductor  in  assaulting  a  passenger  and  caus- 
ing his  arrest  and  prosecution,  an  instruction  that  if  the  passenger  was 
the  aggressor,  and  made  an  unjustifiable  assault  on  the  conductor,  he 
could  not  recover  for  malicious  prosecution,  nor  for  arrest  and  as- 
sault, was  properly  refused;  for,  though  the  passenger  was  the  ag- 
gressor, and  made  an  unjustifiable  assault,  the  company  was  liable  if 
the  conductor  used  excessive  force. 

Exceptions  from  Superior  Court,  Hampshire  County;  John 
F.  Brown,  Judge. 

Action  by  William  H.  Conklin  against  the  Consolidated  Rail- 
way Company.  There  was  a  judgment  for  plaintiff,  and  defend- 
ant brings  exceptions.    Sustained. 

This  was  an  action  of  tort  in  three  counts,  the  first  for  an  as- 
sault, the  second  for  false  arrest,  and  the  third  for  malicious 
prosecution.  Plaintiff  was  a  physician,  and  while  in  a  car  of  de- 
fendant he  was  assaulted  by  the  conductor,  and  subsequently  ar- 
rested and  prosecuted.  A  witness,  a  physician,  testified  that  lie 
had  known  plaintiff  for  over  20  years,  and  had  during  that  time 
been  frequently  consulted  with  plaintiff  in  a  professional  capacity, 

tFor  the  authorities  in  this  series  on  the  question  whether  a  rail- 
road company  is  liable  for  the  arrest  or  prosecutions  made  or  insti- 
gated by  its  servants  or  agents,  see  foot-notes  appended  to  Schmidt 
V.  New  Orleans  Rys.  Co.  (La.),  24  R.  R.  R.  156,  47  Am.  &  Eng.  R.  CaS' 
N.  S.,  156;  Davis  v.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  23  R.  R-  ^ 
1,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 
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and  stated  that  plaintiflF  had  the  most  extensive  and  desirable 
practice  at  the  place  of  his  residence.  Another  witness  testified 
that  on  the  day  after  the  arrest  of  plaintiff  he  had  a  conversation 
with  the  manager  of  defendant,  and  that  the  manager  stated  that 
he  would  have  settled  the  matter,  and  that,  if  plaintiff  wanted  to 
come  to  see  him,  he  could  settle  it ;  if  not,  he  could  go  ahead.  De- 
fendant requested  the  following  instructions:  *'(6)  There  is  no 
evidence  to  sustain  the  allegation  of  the  third  count  of  the  dec- 
laration, and  the  verdict  must  be  for  the  defendant  on  that 
count."  "(9)  If  the  plaintiff  was  the  aggressor,  and  made  an 
unjustifiable  assault  on  either  motorman  or  conductor,  he  cannot 
recover  on  his  count  for  malicious  prosecution,  nor  on  his  count 
for  arrest  and  assault." 

Irwxn  &  Hardy,  for  plaintiff. 
John  C  Hammond,  for  defendant. 

Sheldon,  J.  The  witness  Jacobs  was  allowed  against  the  ex- 
ception of  the  defendant  to  testify  that  the  defendant's  conductor 
KiUoy,  while  on  the  defendant's  car,  had  said  in  a  talk  with  the 
witness  that  he  would  assault  some  one  on  the  car  before  he  got 
through.  The  plaintiff  was  not  on  this  car,  and  the  time  of  the 
talk  is  no  further  fixed  than  by  the  witness'  statement  that  it  was 
a  '^comparatively  short  time"  before  the  alleged  assault  on  the 
plaintiff.  It  was  agreed  on  both  sides  that  there  was  an  encounter 
between  the  conductor  and  the  plaintiff ;  but  there  was  much  con- 
tradictory evidence  as  to  which  of  them  was  the  aggressor.  The 
jury  were  instructed  to  consider  this  testimony  of  Jacobs  only 
upon  the  question  whether  the  conductor  did  or  did  not  begin  the 
assault. 

The  plaintiff's  counsel  contend  that  this  evidence  was  compe- 
tent on  the  general  doctrine  that  upon  the  issue  whether  a  person 
has  done  an  act,  evidence  of  an  intention  or  design  in  his  mind 
to  do  that  act  is  material,  and  that  his  contemporaneous  acts  and 
declarations  tending  to  show  that  he  has  such  intention  are  com- 
petent to  show  this  fact.  Commonwealth  v.  Trefethen,  157  Mass. 
180,  31  N.  E.  961,  24  L.  R.  A.  235;  Inness  v,  Boston,  Revere 
Beach  &  Lynn  Railroad,  168  Mass.  433,  47  X.  E.  193;  Viles  v. 
Waltham,  157  Mass.  542,  32  N.  E.  901,  34  Am.  St.  Rep.  311; 
Commonwealth  v,  Crowley,  165  Mass.  569,  43  N.  E.'  509.  If  this 
action  were  against  the  conductor  himself,  the  plaintiff's  conten- 
tion would  be  well  founded.  A  defendant's  intention  or  prepara- 
tion to  commit  the  particular  wrong  which  it  is  charged  that  he 
afterwards  did  commit  may  always  be  shown  in  evidence  against 
him.  There  are  many  decisions  to  this  effect.  Commonwealth  v. 
Williams,  2  Cush.  (Mass.)  584;  Commonwealth  v.  Choate,  105 
Mass.  451 ;  Commonwealth  v.  Chase,  147  Mass.  597,  18  X.  K. 
565;  Commonwealth  v.  Quinn,  150  Mass.  401,  23  N.  E.  54;  Com- 
monwealth V.  Crowe,  165  Mass.  139,  42  X.  E.  563.    Xor   is    it 
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necessary  that  a  threat  of  violence  such  as  was  here  in  question 
should  be  directed  against  the  particular  person  upon  whom  the 
wrong  was  afterwards  committed,  if  there  was  such  a  general 
threat  or  such  an  indication  of  a  general  malicious  intent  as  could 
properly  be  found  to  have  included  that  person  within  its  scope. 
Commonwealth  v.  Snell,  189  Mass.  12,  75  N.  E.  75,  1  L.  R.  A. 
(N.  S.)  1019;  State  v,  Lapage,  57  N.  H.  545,  24  Am.  Rep.  69; 
Hopkins  v.  Commonwealth,  50  Pa.  9,  88  Am.  Dec.  518;  State  z'. 
Grant,  79  Mo.  113,  49  Am.  Rep.  218;  Dixon  v.  State,  13  Fla.  636; 
Shaw  V.  State,  102  Ga.  660,  29  S.  E.  477;  Burton  v.  State,  115 
Ala.  1,  22  South.  585;  People  v.  Craig,  111  Cal.  460,  44  Pac.  186. 
But  in  our  opinion  the  question  of  the  admissibility  of  this  evi- 
dence must  be  determined  upon  the  principle  that  the  mere 
declaration  of  a  servant  or  agent,  not  within  the  scope  of  his  em- 
ployment or  authority,  is  admissible  against  his  employer  or  prin- 
cipal only  when  it  constitutes  a  part  of  the  res  gestae,  when  it 
either  accompanies  an  act  which  is  itself  competent  and  material 
to  be  proved  and  which  it  tends  to  qualify,  characterize  or  explain, 
or  when  it  is  itself  a  part  of  the  transaction  under  investigation. 
It  is  conceded  that  this  is  the  general  doctrine  both  of  our  own 
decisions  and  of  those  of  other  jurisdictions.  Lund  v,  Tyngs- 
borough,  9  Cush.  (Mass.)  36;  Nutting  v.  Page,  4  Gray  (Mass.) 
581,  584;  Brookfield  v.  Warren,  128  Mass.  287;  Morrison  v. 
Lawrence,  186  Mass.  456,  458,  72  N.'E.  91 ;  New  Jersey  Steam- 
boat Co.  V.  Brockett,  121  U.  S.  637,  7  Sup:  Ct.  1039,  30  L.  E^l. 
1049;  Vicksburg  &  Meridian  Railroad  v,  O'Brien,  119  U.  S.  ^\ 
7  Sup.  Ct.  118,  30  L.  Ed.  299;  Patterson  v.  Wabash,  St.  Louis 
&  Pacific  Railway,  54  Mich.  91,  19  N.  W.  761 ;  Chicago  &  North- 
western Railway  v.  Filmore,  57  111.  265;  Marion  v.  Chicago. 
Rock  Island  &  Pacific  Railway,  64  Iowa,  568,  21  N.  W.  86; 
Forsee  v.  Alabama  Great  Southern  Railroad,  63  Miss.  66,  56  Am. 
Rep.  801 ;  Alabama  Great  Southern  Railroad,  v,  Frazier.  93  Ala. 
45,  9  South.  303,  30  Am.  St.  Rep.  28 ;  Alabama  Great  Soutlieni 
Railroad  v.  Hawk,  72  Ala.  112,  47  Am.  Rep.  403.  We  perceive 
no  logical  difference  in  the  application  of  this  principle  between 
declarations  made  before  and  those  made  after  the  event  in  ques- 
tion. Mobile  &  Montgomer}'^  Railroad  v.  Ashcroft,  48  Ala.  15: 
San  Antonio  &  Aransas  Pass  Railway  v.  Robinson,  7Z  Tex.  277, 
11  S.  W.  327;  Louisville  &  Nashville  Railroad  v,  Stewart.  5*'> 
Fed.  808.  6  C.  C.  A.  147.  And  the  very  argument  made  here,  that 
such  declarations,  even  though  not  in  themselves  binding  upon 
the  master,  are  yet  competent  to  show  the  state  of  mind  or  the 
intention  of  the  servant  who  made  them,  has  been  held  to  be  un- 
availing. Newson  v.  Georgia  Railroad,  66  Ga.  57 ;  International 
&  Great  Northern  Railroad  v.  Telegraph  &  Telephone  Co..  6^ 
Tex.  277,  5  S.  W.  517,  5  Am.  St.  Rep.  45.  It  is  no  more  compe- 
tent for  a  mere  servant  to  make  evidence  against  his  employer  by 
an  antecedent  statement  or  manifestation  of  his  feelings  than  by 
any  other  admission  which  he  may  be  willing  to  make. 
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We  need  not  consider  whether  this  evidence  would  have  been 
admissible  if  the  declaration  had  been  made  while  the  plaintiff  was 
on  the  car  and  with  direct  reference  to  him.  Under  the  circuni- 
stances  before  us,  the  question  presented  is  almost  exactly  the 
converse  of  that  which  was  considered  in  Bonino  v.  Caledonio, 
144  Mass,  299,  402,  11  N.  E.  98,  and  must  be  governed  by  the 
reasoning  of  that  case.  We  are  unable  to  avoid  the  conclusion 
that  this  evidence  ought  not  to  have  been  admitted;  and  it  un- 
doubtedly must  have  been  prejudicial  to  the  defendant. 

The  exception  to  the  admission  of  Dr.  Russell's  testimony  can- 
not be  sustained.  It  was  competent  to  prove  the  professional 
standing  and  reputation  of  the  plaintiff  and  the  nature  and  ex- 
tent of  his  practice  before  and  after  the  injury,  upon  the  ques- 
tion of  damages.  Wheeler  v,  Hanson.  161  Mass.  370,  37  N.  E. 
382,  42  Am.  St.  Rep.  408 ;  Rooney  v.  New  York,  New  Haven  & 
Hartford  Railroad,  173  Mass.  222,  53  N.  E.  435 ;  Harmon  v. 
Old  Colony  Railroad,  168  Mass.  377,  47  N.  E.  100;  George  v. 
Haverhill,  110  Mass.  506.  And  the  judge  properly  might  find 
that  the  witness  had  sufficient  acquaintance  with  the  plaintiff's 
practice  to  answer  the  questions  put  to  him.  Pierce  v,  Boston, 
164  Mass.  92,  41  N.  E.  227;  Amory  v,  Melrose,  162  Mass.  556, 
39  N.  E.  276;  Prendible  v.  Connecticut  River  Manuf.  Co.,  160 
Mass.  131,  35  N.  E.  675;  Lawrence  v.  Boston,  119  Mass.  126; 
Lawton  v.  Chase,  108  Mass.  238;  Moulton  v.  McOwen,  103  Mass. 
587.  The  witness'  knowledge  was  greater  than  that  of  the  wit- 
nesses whose  testimony  was  excluded  in  Nelson  v.  Boston  & 
Maine  Railroad,  155  Mass.  356,  29  N.  E.  586.  If  specific  objec- 
tion had  been  taken  to  the  witness'  answers  a  more  difficult  ques- 
tion might  have  been  presented ;  but  this  is  not  shown  to  have 
been  the  case.  Putnam  v.  Harris,  193  Mass.  58,  62,  63,  78  N.  E. 
747.  Nor  does  it  appear  whether  any  or  what  additional  testi- 
mony was  offered  upon  the  subject.  We  cannot  say  that  there 
was  error  in  this  ruling.  Lund  v.  Tyngsborough,  9  Cush.  (Mass.) 
36;  Commonwealth  v.  Sturtivant,  117  Mass.  122,  19  Am.  Rep. 
401;  Stone  v.  Commonwealth,  181  Mass.  438,  63  N.  E.  1074. 

There  Avas  no  error  in  refusing  the  defendant's  sixth  request 
for  rulings.  The  jury  had  a  right  to  find  that  the  prosecution 
was  instituted  by  its  conductor  and  its  servant  Judge  maliciously 
and  without  probable  cause,  and  that  they  acted  within  the  scope 
of  their  authoritv  from  the  defendant  in  what  they  did.  Krulevitz 
t'.  Eastern  Railroad,  140  Mass.  573.  575,  5  N.  E.  500.  They 
might  also  find  on  the  evidence  of  Cook  that  before  trial  the 
prosecution  was  made  known  to  Punderford,  a  manager  or  super- 
intendent of  the  defendant,  and  was  ratified  by  him.  The  evi- 
dence of  such  a  ratification  by  assenting  to  the  prosecution  and 
intimating  a  readiness  on  his  part  either  to  settle  it  or  allow  it  to 
go  on,  was  stronger  than  that  which  was  ^held  to  be  sufficient  in 

29  R  R  R— 37 


578        Voi,  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S 

Flynn  v.  Connecticut  Vallej  St.  Ry.  Co 

White  V.  Apsley  Rubber  Co.  (Mass.)  80  N.  E.  500,  8  L.  R.  A. 
(N..S.)  484. 

The  defendant's  ninth  request  undoubtedly  contains  a  correct 
statement  of  the  law  as  to  the  count  for  malicious  prosecution, 
although  plainly  it  could  not  have  been  given  in  full,  for  the  de- 
fendant of  course  would  have  been  liable  on  the  first  count  al- 
though the  plaintiff  was  the  aggressor  and  made  an  unjustifiable 
assault  on  the  motorman  or  conductor,  if  the  defendant's  servants 
then  used  excessive  force  upon  him.  Brown  v,  Gordon,  1  Gray 
(Mass.)  182;  Coleman  v.  New  York  &  New  Haven  Railroad,  103 
Mass.  160;  ColHns  v.  Wise,  190  Mass.  206,  76  N.  E.  657.  But 
the  plaintiff  contends  that,  so  far  as  it  applied  to  the  count  for 
malicious  prosecution,  this  instruction  was  given  in  substance. 
As,  however,  there  must  be  a  new  trial  on  account  of  the  admis- 
sion of  the  testimony  of  Jacobs,  and  as  the  question  is  hardly 
likely  to  arise  again  in  exactly  the  same  way,  it  is  unnecessary  to 
consider  this  exception  further. 

The  many  other  exceptions  taken  by  the  defendant  have  not 
been  argued  and  we  treat  them  as  waived. 

Exceptions  sustained. 


Flynn  v.  Connecticut  Valley  St.  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Franklin,  Dec.  30,  1907.) 

[82  N.  E.  Rep.  1085.] 

Master  and  Servant-^In juries  to  Servant — Questions  for  Jury. — In 

an  action  for  injuries  to  a  street  railway  employee  caused  by  the  ab- 
sence  of  a  step  on  the  car  he  was  using,  held  that,  under  the  evidence, 
the  question  as  to  how  far  he  was  justified  in  relying  on  the  promise 
of  the  superintendent  to  have  the  step  repaired,  how  far  the  risk  was 
to  be  regarded  as  an  obvious  one  and  as  having  been  assumecf  by 
him,  and  whether  he  should  have  looked,  if  he  did  not,  before  at- 
tempting to  alight,  and  whether,  if  he  looked,  he  could  have  failed  to 
notice  the  absence  of  the  step,  were  questions  for  the  jury. 

Same — Instructions. — In  an  action  for  injuries  to  a  street  railway 
employee  caused  by  the  absence  of  a  step  on  a  car,  where  it  appeared 
that  the  superintendent,  on  his  attention  being  called  to  the  absence 
of  the  step  by  plaintiff,  promised  to  have  it  replaced  at  once,  an  in- 
struction that  if  plaintiff  knew  that  the  step  was  gone  from  the  car, 
but  forgot  it  at  the  time,  he  was  not  in  the  exercise  of  due  care  and 
could  not  recover,  but,  if  he  supposed  on  reason  that  the  steps  were 
there  because  of  the  superintendent's  promise  to  replace  them  and  his 
reliance  thereon,  it  was  then  a  question  of  fact  for  the  jury  whether 
at  the  time  he  got  off  he  looked  to  see  in  such  a  way  as  a  reasonably 
prudent  man  would  do,  Vas  not  subject  to  exception  by  defendant. 
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Same,* — In  an  action  for  injuries  to  a  street  railway  employee  due 
to  the  absence  of  a  step  on  a  car,  held  that,  under  the  evidence, 
whether  plaintiff  was  negligent  in  attempting  to  alight  from  the  car 
while  in»  motion  or  at  a  place  where  the  road  was  banked  with  snow 
were  questions  for  the  jury. 

Same — Negligence  of  Master. — The  act  of  a  street  railway  company 
in  allowing  a  step  on  its  work  car  to  remain  off,  when  it  knew  that  the 
car  would  be  used  by  its  dhiployees,  constituted  negligence. 

Exceptions  from  Superior  Court,  Franklin  County. 

Action  by  Arthur  Flynn  against  the  Connecticut  Valley  Street 
Railway  Company  for  personal  injuries.  Verdict  for  plaintiff, 
and  defendant  excepts.    Exceptions  overruled. 

Tort  for  personal  injuries  to  plaintiff,  who  was  injured  while 
alighting  from  a  work  car  on  which  he  was  a  passenger.  At  the 
time  plaintiff  was  in  the  employ  of  defendant  as  assistant  super- 
intendent, and  the  defect  complained  of  consisted  in  the  absence 
of  a  step  which  had  been  removed,  and  not  replaced.  In  the  su- 
perior court,  before  Loranus  E.  Hitchcock,  J.,  there  was  a  ver- 
dict for  plaintiff,  and  defendant  excepted. 

Green  &  Bennett  and  Jas.  /.  Leary,  for  plaintiff. 
C.  T.  Callahan,  for  defendant. 

Morton,  J.  The  plaintiff  fell  while  in  the  act  of  alighting  from 
one  of  the  defendant's  cars  and  received  the  injuries  complained 
of.  A  step  had  been  removed  from  the  car,  which  was  a  work 
car  and  not  used  in  the  transportation  of  passengers,  and  had 
not  been  replaced.  It  was  this  which  caused  the  accident.  The 
plaintiff  was  the  assistant  superintendent,  and  there  was  evi- 
dence, we  think,  tending  to  show  that  he  was  engaged  at  the  time 
of  the  accident  in  the  performance  of  the  duties  imposed  upon 
him  as  such  assistant  superintendent,  and  was  properly  using  the 
car  for  that  purpose.  It  could  not  be  ruled,  we  think,  as  matter 
of  law  that  the  plaintiff  assumed  the  risk  and  was  not  in  the  ex- 
ercise of  due  care,  or  that  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendant.  The  first  instruction  requested  by  the 
defendant,  that  the  jury  should  be  directed  to  return  a  verdict 
for  the  defendant  was  therefore  properly  refused.  There  was 
evidence  tending  to  show  that  the  plaintiff  had  called  the  atten- 
tion of  the  superintendant  to  the  absence  of  the  step,  and  that 
the  superintendent  had  promised  to  have  it  repaired  immediately. 
The  plaintiff  did  not  have  charge  of  the  repair  of  the  step,  and  it 
was  no  part  of  his  duty  to  see  that  it  was  repaired.  And  how 
far  he  was  justified  in  relying  on  the  promise  of  the  superintend- 
ent to  have  the  step  repaired,  and  how  far,  taking  all  the  circum- 
stances into  account,  the  risk  was  to  be  regarded  as  an  obvious 

*See  extensive  note,  25  R.  R,  R.  479,  48  Am.  &  Eng.  R.  Cas.,  N.  S., 
479. 
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one,  and  as  having  been  assumed  by  him  were  questions  especially 
within  the  province  of  the  jury,  as  was  also  the  question  whether, 
in  the  exercise  of  due  care,  he  should  have  looked,  if  he  did  not, 
before  attempting  to  alight,  and  whether,  if  he  had  looked  he 
could  have  failed  to  see  that  there  was  no  step  there.  These  and 
other  matters  were  submitted  by  the  presiding  justice  to  the  jury 
under  instructions  of  which  we  think  that  the  defendant  cannot 
justly  complain.  Amongst  other  instruc?lions  which  he  gave  them, 
the  presiding  justice  instructed  the  jury  as  follows:  "If  he  (the 
plaintiff)  knew  that  the  steps  were  gone  from  the  car  but  forgot 
it  at  the  time,  then  he  was  not  in  the  exercise  of  due  care  and  he 
could  not  recover.  If  on  the  other  hand  he  supposed  and  had  rea- 
son to  suppose  that  the  steps  were  there  because  of  these  repre- 
sentations that  were  made  (meaning  the  alleged  promise  by  the 
superintendent  to  have  them  replaced)  and  of  his  reliance  upon 
them,  and  if  he,  supposing  that  they  were  there,  stepped  off,  it 
is  then  a  question  of  fact  for  you  to  determine  whether  at  the 
time  he  got  off  from  the  car  he  made  such  observation  and  looked 
to  see  in  such  a  way  as  a  reasonably  prudent  and  careful  man 
would  do."  This  was,  to  say  the  least,  sufficiently  favorable  to 
the  defendant.  The  jury  found  in  answer  to  a  question  sub- 
mitted to  them  by  the  court  that  "the  superintendent  did  say  to 
the  plaintiff  that  he  would  have  the  steps  put  back  upon  the  car 
right  away  or  words  to  that  effect,'*  and  how  far,  if  at  all,  the 
plaintiff  was  justified  in  the  exercise  of  due  care  in  relying  upon 
this  promise  was,  as  already  observed,  a  question  for  the  jur)-. 

It  could  not  be  ruled  as  matter  of  law,  as  the  defendant  in  ef- 
fect asked  the  court  to  rule,  that  the  plaintiff  was  negligent  not 
only  in  attempting  to  get  off  the  car  while  in  motion  but  also  in 
attempting  to  alight  while  the  car  was  in  motion  at  a  place  where 
the  road  was  banked  with  snow.  It  was  not,  as  matter  of  law, 
necessarily  negligent  for  him  to  attempt  to  alight  while  the  car 
was  in  motion.  Corlin  v.  West  End  St  Ry.  Co.,  154  Mass.  1^7, 
27  N.  E.  1000;  Gordon  v.  Same,  175  Mass.  181,  55  N.  E.  990; 
Block  V.  Worcester,  186  Mass.  527,  72  N.  E.  77.  Whether  he 
was  negligent  in  attempting  to  alight  as  he  did  at  the  place  where 
he  did  was  a  question  for  the  jur}'. 

There  was  evidence  of  negligence  on  the  part  of  the  defendant. 
The  jury  were  warranted  in  finding  that  it  was  expected  by  the 
defendant  that  the  car  would  be  used  by  such  of  its  employees, 
including  the  plaintiff,  as  had  occasion  in  the  performance  of  their 
duty  to  use  it,  and  that  it  was  negligently  suffered  by  the  defend- 
ant to  be  in  the  condition  in  which  it  was  at  the  time  of  the  ac- 
cident. 

We  see  no  error  in  the  manner  in  which  the  presiding  justice 
dealt  with  the  case. 

Exceptions  overruled. 
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(Supreme  Court  of  Indiana,  Feb.   19,  1908.) 
[83  N.  E.  Rep.   705.] 

Death — ^Right  of  Action — Common  Law. — Under  the  common  law 
an  action  will  not  lie  for  damages  resulting  from  a  death  of  a 
human  being,  caused  by  the  negligence  or  wrongful  act  of  another. 

Common  Law — Presumption — Existence  in  Other  States. — The 
common  law  is  presumed  to  prevail  in  Illinois. 

Death— Actions — Pleading  Foreign  Statutes. — Burns'  Ann.  St.  1901, 
§  285,  conferring  a  right  of  action  for  death  by  wrongful  act,  has 
no  extraterritorial  force,  and,  in  order  to  sustain  an  action  for  death 
occurring  in  another  state,  plaintiff  must  plead  the  statute  of  that 
state  giving  a  right  of  action  for  death  by  negligence. 

Master  and  Servant — Master's  Liability  for  Injuries  to  Servant — 
Fellow  Servants — Negligence.* — Plaintiff's  decedent,  a  conductor  on 
defendant's  freight  train,  died  from  injuries  received  in  a  collision  of 
his  train  with  an  engine  standing  on  the  track  and  carrying  no  rear 
lights.  Held  that,  the  conductor  of  the  freight  train  and  the  engineer 
and  engine  foreman  of  the  engine  with  which  they  collided  being 
fellow  servants  under  the  common  law,  as  declared  and  administered 
here,  no  action  could  be  maintained  for  the  death  of  decedent  owing 
to  the  negligence  of  the  engine  foreman. 

Same — ^Actions — Pleading — ^Foreign  Statutes. — In  an  action  against 
a  railroad  company  to  recover  damages  for  the  death  of  plaintiffs 
decedent,  a  conductor,  occurring  in  another  state,  if,  by  the  common 
law  of  the  other  state,  the  decedent  and  those  to  whose  negligence 
his  death  is  attributed  were  not  fellow  servants,  the  pleading  of 
such  law  as  a  fact  is  essential  to  make  a  good  complaint. 

Pleading  —  Conclusions  —  Facts  —  Common  Law.  —  In  an  action 
against  a  railroad  company  to  recover  for  the  death  of  plaintiff's 
decedent,  a  conductor  on  defendant's  freight  train,  occurring  in 
Illinois,  an  allegation  "that  by  the  common  law  of  the  state  of 
Illinois  on  the  13th  and  14th  days  of  October,  1905,  employees  of  rail- 
road corporations  operating  lines  of  railroads  in  such  states  were 
fellow  servants  only  where  such  employees  were  brought  together 
m  direct  co-operation  in  the  performance  of  a  particular  work  and 
were  directly  co-operating  with  each  other  in  a  particular  work  at 
the  time,"  is  not  a  declaration  as  to  what  the  common  law  of  Illinois 

*For  the  authorities  in  this  series  on  the  question  whether  train- 
men of  different  trains  are  fellow  servants,  see  extensive  note,  20 
Am.  &  Eng.  R.  Cas..  N.  S.,  455;  foot-notes  appended  to  Cincinnati, 
^tc,  Ry.  Co.  V.  Curd  (Ky.),  22  R.  R.  R.  69,  45  Am.  &  Eng.  R.  Cas.,  N. 
Sm  69;  foot-notes  appended  to  Cincinnati,  etc.,  Ry.  Co.  v.  Hill's  Adm'r 
^Ky).  22  R.  R.  R.  52,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  52;  foot-notes 
appended  to  Kane  v.  Erie  R.  Co.  (C.  C.  A.),  20  R.  R.  R.  383,  43  Am. 
«  Eng.  R.  -Cas.,  N.  S.,  383. 
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was  at  that  tim,p,  but  is  a  mere  conclusion  as  to  its  legal  effect,  and 
bad  on  demurrer. 

Same. — In  an  action  against  a  railroad  company  to  recover  for  the 
death  of  plaintiff's  decedent,  a  conductor  on  defendant's  freight  train, 
an  allegation  that  "by  the  rules"  of  the  defendant  company  certain 
things  were  required  to  be  done  and  certain  duties  were  imposed 
without  pleading  the  rules  in  substance  or  in  full  is  a  mere  con- 
clusion of  the  pleader. 

Death— Actions— Action  under  Law  of  Another  State— Statutory 
Provisions. — An  action  may  be  maintained  in  this  state  for  damages 
for  the  death  of  plaintiff's  decedent  in  another  state,  although  the 
action  is  not  maintainable  under  the  statutes  of  the  other  state,  in 
the  absence  of  a  statute  prohibiting  such  reciprocity. 

Appeal  from  Circuit  Court,  Miami  County;  J.  N.  Tillett, 
Judge. 

Action  by  Catharine  Alice  Hassett,  administratrix,  against  the 
Wabash  Railroad  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed,  with  directions. 

Stuart,  Hammond  &  Simms,  for  appellant. 
Cox  &  Andrews^  for  appellee. 

Montgomery,  J.  Appellee,  as  administratrix  of  the  estate  of 
Martin  Hassett,  deceased,  recovered  a  judgment  of  $6,500  against 
appellant  for  a  wrongful  death  of  said  decedent  while  in  its  em- 
ploy. The  cause  was  tied  upon  two  paragraphs  of  complaint,  and 
the  sufficiency  of  each  of  these  paragraphs  is  the  first  question 
presented  for  our  decision. 

The  second  paragraph  of  amended  complaint  averred:  The  ap- 
pointment of  appellee  as  such  administratrix  by  the  Miami  cir- 
cuit court.  That  appellant  is  a  corporation  operating  a  line  of 
railroad  through  the  states  of  Indiana  and  Illinois.  That  on  Oc- 
tober 13,  1905,  decedent  was  in  appellant's  employ  as  conductor 
of  an  extra  work  train  in  service  at  Newell  in  the  state  of  Ill- 
inois, and,  having  completed  his  day's  work,  at  about  6:10  p.  m. 
was  en  route  to  the  roundhouse  at  Tilton,  111.,  for  the  night. 
Tliat  an  extra  freight  train  on  the  Cairo  Division  of  the  "Big 
Four"  had  on  said  day  been  made  up  in  the  yards  of  the  Wabash 
and  at  6  p.  m.  started  for  Mt.  Carmel,  pulled  by  engine  444,  in 
charge  of  George  Maloney,  15  minutes  ahead  of  said  extra  work 
train,  and,  pulling  slowly  up  the  hill  toward  Tilton,  stopped  one- 
half  mile  east  of  the  yard  office  to  cross  over  and  take  the  "Big 
Four"  tracks  which  began  at  that  point.  That  appellant's  engine 
825  had  been  switching  in  the  Danville  yards  and  was  following 
said  freight  train  up  the  hill,  on  the  way  to  the  Tilton  roundhouse 
for  the  night,  and  was  then  and  there  in  charge  and  control  of  a 
foreman  in  appellant's  employ  named  Crabill.     That  decedent's 
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work  train  was  following  about  five  minutes  after  engine  825. 
That  upon  signal  Crabill  stopped  said  engine  near  the  caboose 
of  the  extra  freight  train.  That  engine  825  was  a  big  freighter, 
and  was  not  protected  by  lights,  and  had  no  light  on  the  back  of 
the  tank,  and  that  its  bulk  hid  the  signal  lights  on  the  caboose  of 
said  extra  freight.  That  engine  835  was  backing,  tank  first,  and 
pulling  decedent's  extra  work  train,  with  the  caboose  next  the 
engine  followed  by  other  cars.  That  engine  835  collided  with 
engine  825,  which  collision  was  caused  by  the  negligence  of  said 
engine  foreman  Crabill  in  failing  to  display  proper  lights  on  the 
tank  of  his  engine.  That  the  decedent  was  standing  on  the  plat- 
form of  his  caboose  at  the  time  of  the  collision,  and  was  thereby 
fatally  injured,  from  which  injuries  he  died  October  14,  1905, 
at  Danville,  in  the  state  of  Illinois.  That  by  the  rules  of  appel- 
lant company  all  switch  engines  were  required  to  have  a  foreman 
in  charge  when  engaged  in  switching  and  when  going  to  and  from 
the  rouncjhouse,  and  no  switch  engine  should  be  permitted  to  run 
upon  appellant's  tracks  in  yard  limits  or  elsewhere  without  a  head- 
light upon  either  end  at  any  hour  of  the  day  when  the  absence  of 
light  made  it  necessary  to  have  headlights  to  protect  such  engine. 
That  appellant's  engine  foreman  (Crabill)  carelessly  and  negli- 
gently ran  and  directed  said  engine  without  having  the  same 
properly  protected  by  headlight  on  the  tank,  or  other  lights  which 
could  be  distinguished  by  the  engineer  of  the  approaching  train. 
That  said  collision  and  thp  death  of  appellee's  intestate  was  caused 
directly  by  the  negligence  of  said  Crabill  in  running  and  directing 
said  switch  engine  without  having  the  same  properly  protected 
by  headlight  or  other  lights  upon  the  tank,  and  that  the  decedent 
had  no  means  of  knowing,  and  did  not  know,  that  engine  825 
was  upon  the  track  in  front  of  his  train,  or  that  there  was  or 
woujd  be  any  obstruction  in  the  way  of  his  train.  That  by  an 
act  of  the  Legislature  of  the  state  of  Illinois,  in  full  force  and 
effect  October  13  and  14,  1905,  it  was  provided,  as  follows :  The 
complaint  sets  out  in  full  the  statute  giving  a  right  of  action  for 
death  caused  by  the  wrongful  act,  neglect,  or  default  of  another, 
which,  in  substance,  is  the  same  as  the  statute  of  this  state  (sec- 
tion 285,  Burns'  Ann.  St.  1901),  but  concluding  in  these  words: 
"Provided  further,  that  no  action  shall  be  brought  or  prosecuted 
in  this  state  to  recover  damages  for  a  death  occurring  outside  of 
the  state,"  etc. 

The  complaint  further  alleges:  "That  by  the  common  law  of 
the  state  of  Illinois  on  the  13th  and  14th  days  of  October,  1905, 
employees*  of  railroad  corporations  operating  lines  of  railroad  in 
^aid  state  were  fellow  servants  only  where  such  employees  were 
brought  together  in  direct  co-operation  in  the  performance  of  a 
particular  work  and  were  directly  co-operating  with  each  other 
in  a  particular  work  at  the  time,  or  in  cases  where  their  usual 
duties  brought  them  into  habitual  association  which  was  suffi- 
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ciently  personal  to  furnish  the  same  opportunity  and  power  to 
exercise  an  influence  upon  each  other  promotive  of  a  proper  cau- 
tion upon  the  part  of  such  employees,  as  in  case  where  they  were 
directly  co-operating  in  a  particular  work."  That  the  decedent 
ill  the  performance  of  his  work  as  such  conductor  was  not  brought 
in  direct  co-operation  with  said  engine  foreman  Crabill,  and  at 
the  time  of  the  collision  the  decedent  Crabill  were  not  directly  co- 
operating in  the  performance  of  any  particular  work,  and  they 
were  not  by  their  usual  duties  brought  into  habitual  association 
where  such  association  was  sufficiently  personal  to  furnish  the 
same  opportunity  and  power  to  exercise  an  influence  upon  each 
other  and  induce  caution  upon  the  part  of  each  as  in  case  where 
they  were  brought  together  in  direct  co-operation  in  the  perform- 
ance of  a  particular  work  and  were  directly  co-operating  in  a 
particular  work,  and  they  were  not  fellow  servants.  That  the 
decedent  was  29  years  of  age,  in  good  health,  vigorous,  and  ac- 
tive, and  at  the  time  of  his  death  able  to  earn  $100  per  month,  and 
had  a  wife  and  children  dependent  upon  him. 

The  fourth  paragraph  of  amended  complaint  contains  the  same 
general  facts,  and  avers  specially  that  Maloney  was  in  appellant's 
employ  as  engineer  and  Crabill  as  engine  foreman,  and  that  by 
reason  of  a  curve  in  the  track  it  became  and  was  their  duty  under 
rules  of  appellant  then  in  force  to  send  out  a  flagman  with  stop 
signal  to  a  sufficient  distance  to  insure  full  protection,  and  said 
flagman  by  proper  signals  should  have  flagged  an  approaching 
train,  or  placed  two  torpedoes  on  the  rail  of  the  track  to  warn 
such  train  of  the  position  of  said  engine  825,  and  that  said  en- 
gineer and  foreman  neglected  and  faile;d  to  give  any  stop  signal 
to  decedent's  train,  and  by  reason  of  their  negligence  in  that  re- 
spect the  collision  occurred. 

No  action  would  lie  at  common  law  for  damages  resulting  from 
the  death  of  a  human  being,  caused  by  the  negligence  or  wrongful 
act  of  another.  Long  v.  Morrison,  14  Ind.  595,  77  Am.  Dec.  72; 
Gann  v.  Worman,  69  Ind.  458 ;  Burns  z^  Grand  Rapids,  etc.,  R. 
Co.,  113  Ind.  169,  15  N.  E.  230;  Jackson  v.  Pittsburg,  etc..  Rv. 
Co.,  140  Ind.  241,  39  N.  E.  663,  49  Am.  St.  Rep.  192;  Hilliker  v. 
Cincinnati,  etc.,  Ry.  Co.,  152  Ind.  86,  52  N.  E.  607;  13  Cyc. 
310.  and  cases  cited.  The  injury  and  death  for  which  this  action 
was  brought  occurred  in  Illinois,  where  the  common  law  is  pre- 
sumed to  prevail.  Our  statute  (section  285,  supra)  conferring  a 
right  of  action  for  death  by  wrongful  act  has  no  extraterritorial 
force,  and  it  was  necessary  that  appellee,  as  the  basis  of  her  com- 
plaint, plead  a  statute  of  that  state  creating  a  right  of  action  for 
death  caused  by  negligence.  Baltimore,  etc.,  Rv.  Co.  v.  Jones, 
158  Ind.  87.  62' N.  E.  994;  Baltimore,  etc.,  Ry.  Co.  v.  Reed,  158 
Ind.  25.  62  N.  E.  488,  56  L.  R.  A.  468,  92  Am.  St.  Rep.  293; 
Jackson  v.  Pittsburg,  etc.,  Ry.  Co.,  140  Ind.  241,  39  N.  E.  663. 
49  Am.  St.  Rep.  192;  Cincinnati,  etc.,  R.  Co.  v.  McMulIen,  117 
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Ind.  439,  20  N.  E.  287,  10  Am.  St.  Rep.  67;  Burns  v.  Grand 
Rapids,  etc.,  R.  Co.,  113  Ind.  169,  15  N.  E.  230.  Each  para- 
graph of  the  complaint  in  this  case,  as  already  shown  sets  forth 
a  statute  of  the  state  of  Illinois,  in  substance  the  same  as  the 
statute  of  this  case  upon  that  subject.  The  second  paragraph 
charged  that  while  acting  as  conductor  upon  a  freight  train  the 
decedent  was  killed  by  the  negligence  of  an  engine  foreman  oper- 
ating an  engine  upon  the  same  track,  and  the  fourth  paragraph 
alleged  that  while  acting  as  such  conductor  decedent  was  killed 
by  negligence  of  the  engineer  and  foreman  of  an  engine  operated 
upon  the  same  track.  Under  the  common  law  as  declared  and 
administered  in  this  state  the  decedent  and  said  engineer  and 
foreman  were  fellow  servants,  and  no  action  could  be  maintained 
for  a  death  caused  bv  the  negligence  of  such  fellow  servants. 
Dill  V,  Maflnon,  164  "ind.  507,  7Z  N.  E.  67,  69  L.  R.  A.  163 ; 
Southern  Ind.  Ry.  Co.  v,  Harrell,  161  Ind.  689,  68  N.  E.  262,  63 
L.  R.  A.  460;  Southern  Ind.  Ry.  Co.  v.  Martin,  160  Ind.  280, 
66  N.  E.  886;  Thacker  v,  Chicago,  etc.,  R.  Co.,  159  Ind.  82,  64 
N.  E.  605,  59  L.  R.  A.  792 ;  Robertson  v,  Chicago,  etc.,  R.  Co., 
146  Ind.  486,  45  N.  E.  655 ;  Evansville,  etc.,  Ry.  Co.  v.  Tohill,  143 
Ind.  49,  41  N.  E.  709,  42  N.  E.  352 ;  Clarke  v,  Penn.  Co.,  132 
Ind.  199,  31  N.  E.  808,  17  L.  R.  A.  811;  Spencer  v,  Ohio,  etc., 
Ry.  Co.,  130  Ind.  181,  29  N.  E.  915;  Capper  v.  Louisville,  etc., 
Ry.  Co.,  103  Ind.  305,  2  N.  E.  749;  Gormley  v.  Ohio,  etc.,  Ry. 
Co.,  72  Ind.  31.  If  under  the  unwritten  or  common  law  of  Il- 
linois the  decedent  and  those  to  whose  negligence  his  death  is  at- 
tributed were  not  fellow  servants,  it  became  necessary  to  plead 
such  law  as  a  fact  in  order  to  make  a  good  complaint.  Such  for- 
eign law,  as  in  case  of  any  other  fact,  must  be  pleaded  with  such 
distinctness  that  the  court  may  judge  of  its  effect.  9  Ency.  PI. 
&  Prac.  543. 

Appellant's  counsel  insist  that  demurrers  to  each  paragraph  of 
complaint  should  have  been  sustained,  for  the  reason  that  instead 
of  alleging  directly  and  positively  what  the  common  law  of  Il- 
linois is  with  reference  to  fellow  servants  merely  the  conclusion 
of  the  pleader  is  stated.  The  allegation  so  challenged  is  as  follows : 
"That  by  the  common  law  of  the  state  of  Illinois,  on  the  13th 
and  14th  days  of  October,  1905,  employees  of  railroad  corpora- 
tions operating  lines  of  railroad  in  such  state  were  fellow  servants 
only  where  such  employees  were  brought  together  in  direct  co- 
operation in  the  performance  of  a  particular  work,  and  were  di- 
rectly co-operating  with  each  other  in  a  particular  work  at  the 
time,"  etc.  There  is  manifestly  no  declaration  as  to  what  the  com- 
mon law  of  Illinois  was  upon  the  dates  named;  but,  without 
setting  out  the  substance  of  such  law  with  regard  to  fellow  serv- 
ants, the  pleader  has  interpreted  and  constructed  it  for  himself, 
and  merely  alleges  his  conclusion  as  to  its  legal  effett.  This 
allegation  is  clearly  insufficient  as  against  a  demurrer  for  want 
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of  facts.     In  the  case  of  Midland  Steele  Co.  v.  Citizens  Nat. 
Bank,  34  Ind.  App.  107,  112,  72  N.  E.  290,  292,  the  following 
allegation  as  to  the  common  law  of  another  state  was  held  to  be 
sufficient :    "That  at  the  time  said  note  was  executed  as  aforesaid, 
and  at  the  time  it  was  indorsed  and  taken  by  this  plaintiff  as 
aforesaid,  and  for  many  years  prior  thereto,  and  up  to  the  present 
time,  it  was  and  is  the  common  and  unwritten  law  of  the  state 
of  Pennsylvania,"  etc.     In  Crandall  v.  Great  Northern  Ry.  Co., 
83  Minn.  190,  86  N.  W.  10,  85.  Am.  St.  Rep.  458,  it  was  alleged 
that  at  the  time  the  injury  occurred  "it  was  the  law  of  North 
Dakota  that,"  etc.,  and  the  allegation  was  held  sufficient.    On 
the  other  hand,  in  the  case  of  Phinney  v.  Phinney,  17  How.  Prac. 
(N.  Y.)  199,  an  allegation  that  "under  the  laws  of  Spain"  a  per- 
son became  seized  of  a  certain  estate  was  held  insufficient.    The 
court  in  this  connection  said:  "This  kind  of  statement  involves 
mere  conclusion  or  inference,  in  which  the  plaintiff  it  will  read- 
ily be  seen  may  be  greatly  mistaken.    They,  in  effect,  express  an 
opinion  of  the  law,  and  ask  the  court  blindly  to  adopt  it  without 
giving  the  court  necessary  materials  to  test  its  correctness.    For- 
eign laws,  as  well  as  private  wills,  are  mere  facts,  and,  like  other 
facts,  must  be  set  forth  and  proved.    It  is  for  the  court  and  not 
the  parties  to  determine  their  legal  effect  when  produced."    See, 
also,  Rothchild  v.  Rio  Grande  Ry.  Co.,  59  Hun  545,  13  N.  Y. 
Supp.  361.     In  Templeton  t/.  Sharp,  9  S.  W.  696,  10  Ky.  Law 
Rep.    499,    an    allegation    that    "according    to    law"    of    Cal- 
ifornia was  held  to  be  but  the  statement  of  a  legal  conclusion, 
and  gave  merely  the  opinion  of  the  pleader.    The  Supreme  Court 
of  New  Jersey,  of  an  attempt  to  plead  a  foreign  statute,  said  that 
"the  averment  pursuant  to  the  statute  without  setting  forth  the 
substance  of  the  statute  is  insufficient.     Salt  Lake,  etc..  Bank  v. 
Henrickson,  40  N.  J.  Law,  52.     An  allegation  that  "anv  con- 
tract for  a  greater  sum  as  attorney's  fees  is  by  the  law  of  said 
state  of  Kentucky  illegal  and  void"  was  held  to  be  the  pleader's 
conclusion  as  to  what  the  statute  of  Kentucky  provides  in  the  re- 
spect named,  without  giving  the  law  in  terms  or  in  substance. 
See,  also,  Thomas  v.  Grand  Trunk  Ry.  Co.,  1  Pennewill  n>l.) 
593,  42  Atl.  897 ;  Riendeau  v.  Vieu,  66  Hun  633,  21  N.  Y.  Supp. 
501 :  Kinnier  v.  Kinnier,  45  N.  Y.  535,  6  Am.  Rep.  132;  Roots 
V.  Merriwether,  8  Bush   (Ky.)  397.      The    allegations   of   each 
paragraph    of    the    complaint     that    "by    the    rules"    of    ap- 
pellant   company    certain     things    were    required     to    be   done 
and     certain     duties     were     imposed,     without     pleading    the 
rules  themselves  either  in  substance  or  in  full,  are  subject  to  the 
criticisms  of  appellants'  counsel,  and  embody  merely  the  con- 
clusions of  the  pleader.     It  is  an  elementary  principle  that  in 
pleading  facts  must  be  positively  averred  and  not  set  out  by  way 
of  recital,  inference,  or  conclusion.    Chicaejo,  etc.,  R.  Co.  z\  Lain 
(at  this  term,  No.  20,978)  83  N.  E.  632;  Chicago,  etc.,  Ry.  Co.  v. 
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Barker  (at  this  term,  No.  21072)  83  N.  E.  369;  Southern  Ry.  Co. 
V.  Elliott  (Ind.)  82  N.  E.  1051;  Pittsburg,  etc.,  Ry.  Co.  v.  Peck, 
165  Ind.  537,  76  N.  E.  163 ;  Lake  Erie,  etc.,  R.  Co.  v.  McFall,  165 
Ind.  574,  76  N.  E.  400;  Laporte,  etc.,  Co.  v.  Sullender,  165  Ind. 
290,  75  N.  E.  277 ;  Greenfield  Gas  Co.  v.  Trees,  165  Ind.  209,  75 
N.  E.  2;  Board,  etc.,  v,  Jarnecke,  164  Ind.  658,  74  N.  E.  520; 
Malott  V.  Sample,  164  Ind.  645,  74  N.  E.  245 ;  Robertson  v.  Ford, 
164  Ind.  538,  74  N.  E.  1 ;  Shafor  v.  Fry,  164  Ind.  315,  73  N.  E. 
69a;  Pittsburg  Ry.  Co.  v.  Lightheiser,  163  Ind.  247,  71  N.  E.  218, 
660;  Indianapolis,  etc.,  Co.  v.  Foreman,  162  Ind.  85,  69  N.  E.  669, 
102  Am.  St.  Rep.  185;  Weir  v.  State,  161  Ind.  435,  68  N.  E. 
1023;  McElwaine-Richards  Co.  v.  Wall,  159  Ind.  557,  65  N.  E. 
753;  Louisville,  etc.,  R.  Co.  v.  Corps,  124  Ind.  427,  24  N.  E.  1046, 
8  L.  R.  A.  636;  State  v,  Casteel,  110  Ind.  174,  11  N.  E.  219; 
McNaughton  v.  City  of  Elkhart,  85  Ind.  384 ;  Jackson  School  Tp. 
V.  Farlow,  75  Ind.  118.  The  general  averments  of  the  fourth 
paragraph  of  complaint  that  it  was  the  duty  of  the  engineer,  fore- 
man, and  flagman  to  do  certain  things  are  insufficient  for  like 
reasons  and  upon  the  same  authorities.  The  facts  from  which 
the  court  can  say  a  particular  duty  arises  should  be  alleged. 
Other  allegations  of  the  complaint  are  criticised  for  similar  in- 
firmities, all  of  which  may  be  readily  cured  by  amendment. 

Appellant's  learned  counsel  insist,  however,  that  this  suit  can- 
not be  maintained  in  Indiana,  because  the  statute  of  Illinois,  creat- 
ing the  right  of  action,  provides  *'that  no  action  shall  be  brought 
or  prosecuted  in  this  state  to  recover  damages  for  a  death  occur- 
ring outside  of  the  state."  It  is  argued  that  jurisdiction  of  a 
cause  of  action  arising  under  the  statute  of  one  state  is  sustained 
by  the  courts  of  another  only  upon  the  ground  oi  comity  or 
reciprocity,  and,  since  the  courts  of  Illinois  cannot  entertain  a 
similar  cause  of  action  arising  under  the  statute  of  this  state, 
the  requisite  reciprocity  is  wanting  and  jurisdiction  of  our  courts 
over  this  action  must  fail.  The  cases  which  seemingly  sup- 
port this  doctrine  are:  Baltimore,  etc.,  R.  Co.  v.  Chambers,  73 
Ohio  St.  16,  76  N.  E.  91 ;  Wabash  R.  Co.  v.  Fox,  64  Ohio  St.  133, 
59  N.  E.  888,  83  Am.  St.  Rep.  739.  These  Ohio  decisions  were 
based  upon  a  statute  permitting  actions  for  wrongful  death  oc- 
casioned in  another  state  to  be  enforced  in  that  state  only  where 
such  other  state  allowed  the  statutes  of  Ohio  of  a  like  character 
to  be  enforced  in  its  courts.  The  reciprocity  policy  of  Ohio  was 
thus  embodied  in  a  positive  statute.  The  English  rule  is  to  the 
same  effect.  22  Am.  &  Eng.  Ency.  of  Law,  1379.  The  doctrine  of 
reciprocity  is  a  fair  and  reasonable  principle  to  gi'overn  the  conduct 
of  independent  nations  in  affording  relief  to  aliens  through  their 
courts.  The  people  of  the  United  States  comprise  one  nation, 
banded  together,  among  other  reasons,  to  "establish  justice"  and 
"to  promote  the  general  welfare."  Each  state  may  undoubtedly 
limit  the  jurisdiction  of  its  courts  and  formulate  its  local  policy ; 
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but,  in  the  absence  of  a  state  policy  declared  and  restricted  by  stat- 
ute, the  rule  contended  for  is  too  narrow  and  illiberal  to  meet  bur 
approval.  The  statute  of  a  state  have  no  extraterritorial  force,  but 
they  are  effective  within  the  ^.tate  enacting  them,  and,  if  they 
create  a  valid  right  of  action  there,  such  liability  may  be  recog- 
nized and  enforced  elsewhere  upon  proper  complaint  and  proof. 
Civil  rights,  whether  founded  upon  statutes  or  the  common  law, 
are  not  local,  and  actions  to  recover  damages  for  the  violation  of 
such  rights  are  transitory,  and  not  confined  to  the  state  where 
the  cause  of  action  accrued.  The  circuit  courts  of  this  state  are 
courts  of  general  jurisdiction,  and  unquestionably  have  jurisdic- 
tion over  the  subject-matter  of  transitory  actions.  The  jurisdic- 
tion or  power  of  the  court  to  afford  a  remedy  for  a  legal  liability 
is  not  dependent  upon  the  question  whether  the  right  to  be  en- 
forced is  of  statutory  or  of  common-law  origin.  If  a  liability 
has  been  incurred,  and  a  right  of  action  therefor  has  accrued, 
such  action  may  ordinarily  be  prosecuted  in  any  court  which  has 
jurisdiction  of  such  matters  and  can  obtain  jurisdiction  over  the 
parties.  If  the  Legislature,  as  it  might  have  done,  had  spoken 
against  the  enforcement  of  foreign  causes  of  action  like  this,  the 
courts  would  readily  obey  its  mandate.  The  policy  of  Illinois  in 
this  respect  is  embodied  in  a  prohibitory  statute.  Conditions  may 
exist  within  that  state,  which  do  not  obtain  here  making  such 
policy  expedient.  The  right  of  action  herein  asserted  is  founded 
wholly  upon  the  statute  of  Illinois,  and  in  nowise  upon  that  of 
this  state  relating  to  the  same  subject.  Our  statute  is  important 
only  as  it  manifests  the  general  policy  of  this  state  toward  such 
legislation ;  and  the  circumstance  that  the  courts  of  Illinois  are 
not  permitted  to  entertain  a  suit,  based  upon  a  foreign  statute  to 
recover  damages  for  death  by  wrongful  act,  cannot  affect  the 
jurisdiction  of  our  courts,  or  control  the  policy  of  this  state,  and 
of  itself  wnll  not  impel  our  courts  to  adopt  retaliatory  procedure. 
The  failure  and  injustice  of  the  common  law  to  afford  redress  for 
a  negligent  injury  resulting  in  death  is  recognized  by  the  enact- 
ment of  our  statute  creating  a  right  of  action  for  the  benefit  of 
the  widow  and  next  of  kin.  The  policy  of  Indiana,  so  far  as  out- 
lined or  expressed  by  the  Legislature,  is  favorable  to  remedial 
legislation  of  this  character.  If  a  legal  liability  exists,  a  justice- 
loving  people  should  be  inclined  to  afford  a  remedy  within  their 
power,  and  we  find  nothing,  either  upon  the  ground  of  adverse  in- 
terests or  public  policy,  to  preclude  the  courts  of  this  state  from 
entertaining  jurisdiction  of  this  action.  In  reaching  this  conclu- 
sion we  approve  the  modern  and  generally  accepted  doctrine  that 
to  justify  our  courts  in  refusing  to  enforce  a  right  of  action  ac- 
cruing under  the  laws  of  another  state  as  against  the  policy  of 
this  state  the  prosecution  of  such  action  must  appear  to  be  against 
good  morals  or  natural  justice,  or  prejudicial  to  the  general  in- 
terests of  the  citizens  of  this  state.    Burns  v.  Grand  Rapids,  etc., 
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R.  Co.,  113  Ind.  169,  15  N.  E.  230;  Cincinnati,  etc.,  R.  Co.  v, 
McMullen,  117  Ind.  439,  20  N.  E.  287,  10  Am.  St.  Rep.  67; 
Chicago,  etc.,  R.  Co.  v.  Rouse,  178  111.  132,  52  N.  E.  951,  44  L.  R. 
A.  410;  Rick  v,  Saginaw,  etc.,  Co.,  132  Mich.  240,  93  N.  W.  632, 
102  Am.  St.  Rep.  422 ;  South  Carolina,  etc.,  R.  Co.  v,  Thurman,- 
106  Ga.  804,  32  S.  E.  863;  Dennis  v,  Atlantic,  etc.,  R.  Co.,  70  S. 
C.  254,  48  S.  E.  869,  106  Am.  St.  Rep.  746 ;  Stewart  v,  Baltimore, 
etc.,  R.  Co.,  168  U.  S.  445,  18  Sup.  Ct.  105,  42  L.  Ed.  537;  Texai> 
&  Pacific  Ry.  Co.  v.  Cox,  145  U.  S.  593,  12  Sup.  Ct.  905,  36  L. 
Ed.  829;  Minneapolis,  etc.,  R.  Co.  v.  Herrick,  127  U.  S.  210,  8 
Sup.  Ct.  1176,  32  L.  Ed.  109;  Dennick  v.  Central  R.  Co.,  103  U. 
S.  11,  26  L.  Ed.  439;  Walsh  v.  New  York,  etc.,  R.  Co.,  160  Mass. 
571,  36  N.  E.  584,  39  Am.  St.  Rep.  514;  Negaubauer  &  Great 
Northern  Ry.  Co.,  92  Minn.  184,  99  N.  W.  620,  104  Am.  St.  Rep. 
674;  Njus  v.  Chicago,  etc.,  R.  Co.,  47  Minn.  92,  49  N.  W.  527; 
Herrick  v.  Minneapolis,  etc.,  R.  Co.,  31  Minn.  11,  16  N.  W.  413, 
47  Am.  Rep.  771 ;  Eingartner  v.  Illinois  Steel  Co.,  94  Wis.  70, 
68  N.  W.  664,  34  L.  R.  A.  503,  59  Am.  St.  Rep.  859 ;  Bain  v. 
Northern  Pac.  R.  Co.,  120  Wis.  412,  98  N.  W.  241 ;  Bergman  v. 
Inman,  43  Or.  456,  72  Pac.  1086,  73  Pac.  341,  99  Am.  St.  Rep, 
771;  22  Am.  &  Eng.  Ency.  of  Law,  1380;  13  Cyc.  315,  and 
note  15. 

Appellant's  demurrer  to  the  amended  second  and  fourth  para- 
graphs of  complaint  should  have  been  sustained  for  the  reasons 
above  stated. 

The  judgment  is  reversed,  with  directions  to  sustain  appellant's 
demurrer  to  the  amended  second  and  fourth  paragraphs  of  com- 
plaint, and  to  grant  appellee  leave  to  amend,  if  desired. 
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(Circuit  Court  of  Appeals,  Ninth  Circuit,  December  2,  1907.) 

[157  Fed.  Rep.  532.] 

Master  and  Servant — ^Logging  Railroad — Duty  of  Care  in  Con- 
struction and  Operation.* — The  owner  of  a  private  logging  railroad 
is  not  held  to  the  same  degree  of  care  in  its  construction  and  opera- 
tion as  is  required  in  case  of  an  ordinary  railroad  carrying  freight 
and  passengers  for  hire. 

Appeal  and  Error — ^Review — ^Weight  of  Evidence. — The  question  of 
the  weight  of  evidence  is  not  a  subject  for  review  by  a  federal  ap- 
pellate court  in  a  case  tried  to  a  jury,  where  the  evidence  was  con- 
flicting. 

Master  and  Servant — Injury  to  Servant — ^Assumption  of  Risk^ 
Question  for  Jury.f — Where  plaintiff,  who  was  injured  by  the  turning 
over  of  an  engine  on  which  he  was  working  as  fireman  on  a  spur 
of  a  private  logging  road  by  reason  of  the  breaking  of  the  ties,  ac- 
cepted the  employment  for  the  day  with  knowledge  of  the  character 
of  the  road,  that  the  spur  had  been  temporarily  built  for  the  purpose 
of  taking  out  certain  logs,  that  it  had  never  been  used,  and  that  it 
would  be  subjected  to  an  unusual  strain  on  that  day,  and  had  walked 
over  it,  the  question  whether  or  not  he  assumed  the  risk  of  the  in- 
jury which  resulted  was  one  for  the  jury. 

In  Error  to  the  Circurt  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon. 

R.  W,  Wilbur  and  Williams,  Wood  &  Linthicum,  for  plaintiff 
in  error. 

Thos.  O'Dav,  for  defendant  in  error. 

Before  Gilbert  and  Ross,  Circuit  Judges,  and  Hunt,  Dis- 
trict Judge. 

Ross,  Circuit  Judge.  The  accident  for  which  the  defendant  in 
error,  who  was  the  plaintiflF  in  the  court  below,  got  a  verdict  and 
judgment  there  for  personal  injuries,  occurred  on  a  spur  of  a 
logging  road  which  was  built  and  operated  by  the  plaintiff  in  er- 
ror for  its  own  use  in  getting  logs  out  of  the  forests.    To  such 
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♦For  the  authorities  in  this  series  on  the  subject  of  logging  rail- 
roads, see  foot-notes  appended  to  Liles  v.  Fosburgh  Lumber  Co.  (N. 
Car.),  25  R.  R.  R.  517,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  517;  Arkadel- 
phia  Lumber  Co.  v.  Smith  (Ark.),  24  R.  R.  R.  514,  47  Am.  &  Eng.  R. 
Cas.,  N.  S.,  514;  foot-notes  appended  to  Conine  v.  Olympia  Logging 
Co.  (Wash.),  22  R.  R.  R.  568,  45  Am.  &  Eng.  R.  Cas.,  N.  S..  568; 
Hemphill  v.  Buck  Creek  Lumber  Co.  (N.  Car.),  20  R.  R.  R.  411,  43 
Am.  &  Eng.  R.  Cas.,  N.  S.,  411;  Wiest  v.  Coal  Creek  R.  Co.  (Wash.), 
20  R.  R.  R.  398,  43  Am.  &  Eng.  R.  Cas..  N.  S.,  398. 

tSee  foot-notes  appended  to  Kansas  City,  etc.,  Ry.  Co.  v.  Loosley 
(Kan.),  24  R.  R.  R.  712,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  712. 
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a  road  the  rules  applicable  to  an  ordinary  railroad  do  not  apply, 
as  was  held  by  us  in  Demko  v.  Carbon  Hill  Coal  Co.,  136  Fed. 
162,  69  C.  C.  A.  74,  and  as  has  been  held  by  other  courts.  See 
Williams  z/.  Northern  Lumber  Co.  (C.  C.)  113  Fed.  382;  Wade  v. 
Lutcher  &  Moore  Cypress  Co.,  Fed.  517,  20  C.  C.  A.  515,  33  L.  R. 
A.  255. 

One  of  the  defenses  set  up  in  the  answer  of  the  defendant  was 
the  following: 

"That  the  railroad,  at  the  point  where  the  said  plaintiff  was 
injured,  was  a  temporary  railroad,  which  had  been  built  by  the 
said  defendant  into  a  log  rollway  of  the  said  defendant  for  the 
purpose  of  hauling  out  certain  logs,  and  that  the  said  plaintiff 
knew  that  the  said  railroad  was  not  a  permanent  railroad,  but  had 
only  been  built  temporarily  for  the  purpose  of  hauling  out  said 
logs  at  the  rollway  above  described ;  that  the  said  plaintiff,  being 
aware  of  the  manner  in  which  the  said  railroad  was  constructed, 
the  manner  in  which  the  stringers  were  laid  down,  the  ties  placed 
upon  the  same,  and  the  rails  of  the  said  ties,  and  also  being  aware 
of  the  temporary  nature  of  the  said  road,  and  of  the  manner  in 
which  the  said  trains  on  the  said  road  were  conducted,  did,  on 
the  23  day  of  April,  1905,  without  any  order  or  request  from  the 
said  defeiidant,  enter  into  and  upon  the  railroad  locomotive 
and  logging  engine  on  the  said  road,  which  said  engine  turned 
over,  causing  the  injury  to  the  plaintiff  complained  of;  but  that 
the  said  plaintiff,  being  aware  of  all  the  said  conditions,  assumed 
all  of  the  risks  and  dangers  of  entering  into  and  riding  in  said 
engine,  which  same  was  a  place  where  the  said  plaintiff  had  not 
been  ordered,  and  where  the  plaintiff  was  not  called  upon  to  be, 
by  virtue  of  any  employment  whatsoever  for  the  said  defendant.'* 

These  averments  were  put  in  issue  by  a  reply  on  the  part  of  the 
plaintiff.  One  of  the  other  issues  made  by  the  pleadings  was 
whether  the  plaintiff  in  the  action  was,  as  alleged  by  him,  em- 
ployed by  the  defendant  to  serve  as  -  fireman  on  the  engine  on 
the  day  of  the  accident,  or  whether,  as  alleged  by  the  defendant, 
the  plaintiff  went  upon  the  engine  without  any  order,  permission, 
or  request  of  the  defendant,  and  only  for  his  own  convenience 
and  pleasure.  While  the  plaintiff  in  error  concedes  that  there  is 
some  conflict  in  the  evidence  in  respect  of  that  issue,  its  counsel 
argues  at  length  and  w'ith  seeming  earnestness  that  the  evidence 
is  so  overwhelmingly  in  its  favor  that  the  judgment  should  be 
reversed  on  that  ground.  In  regard  to  that  point  it  is  enough  to 
say  that  we  do  not  sit  to  determine  the  weight  of  conflicting  evi- 
dence. That  is  the  sole  province  of  the  jury  in  cases  tried  with  a 
jury. 

But  the  alleged  assumption  of  risk  by  the  plaintiff  to  the  action 
presents  a  question  that  we  have  to  decide,  for  the  court  below 
in  its  instructions  expressly  withdrew  from  the  jury  the  defense 
set  up  in  the  defendant's  answer  in  respect  to  that  matter,  saying: 
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"But  I  instruct  vou  that  there  has  been  no  evidence  adduced 
in  this  case  from  which  it  can  be  reasonably  inferred  that  plaintiff 
assumed  any  risk  or  hazard  of  his  employment,  if  employed  in 
the  capacity  he  alleges  in  his  complaint,  other  than  such  as  was 
ordinarily  incident  to  such  employment,  and  you  will  therefore 
dismiss  from  your  minds  the  consideration  of  the  second  de- 
fense ;  that  is,  of  whether  plaintiff  knew  of  the  condition  of  the 
roadbed,  and  therefore  assumed  the  risk  of  working  upon  such 
locomotive  engine." 

To  that  instruction  the  defendant  reserved  an  exception  at  the 
time  and  has  here  assigned  it  as  error.  The  testimony  of  the 
plaintiff  himself  shows  that  he  knew  that  the  spur  on  which  tlie 
accident  occurred  was  a  temporary  structure,  as  all  such  spurs 
are,  built  only  for  the  purpose  of  getting  the  logs  out  of  that 
particular  part  of  the  forest ;  that  he  himself  was  regularly  em- 
ployed by  the  defendant,  and  had  been  for  months,  in  rdnning 
a  donkey  engine  on  a  line  with  a  similar  spur  but  a  short  dis- 
tance from  the  spur  in  question;  that  the  accident  occurred  on 
Sunday,  when  all  the  donkey  engines  except  that  at  the  new 
spur  were  idle,  and  where  the  people  from  the  different  camps  had 
gathered — it  having  been  previously  announced  that  a  record  run 
of  logs  would  be  there  made  at  that  time ;  that  he  left  his  camp 
about  7  o'clock  in  the  morning,  and  walked  up  the  logging  road 
to  the  new  spur,  thinking  he  might  get  a  day's  work,  and  walked 
on  and  about  the  spur  until  about  8 :40  o'clock,  when  the  superin- 
tendent of  the  road  asked  him  to  serve  as  fireman  on  the  engine 
that  day,  which  he  agreed  to  do;  that  at  that  time  the  road  was 
blocked  with  logs,  although  at  the  time  he  first  got  up  there  in  the 
morning  there  were  but  a  few  logs  on  it ;  that  one  train  load 
of  logs  was  taken  safely  over  the  road,  and  that  when  the  second 
train  load  had  gone  about  50  yards  on  the  new  spur  some  of  the 
ties  broke  and  the  engine  turned  over,  inflicting  the  injuries  wmn 
him  for  which  he  sued.  Not  only  does  it  appear  from  the  plain- 
tiff's own  testimony  that  he  was  familiar  w^th  the  fact  that  the 
road  in  question  was  but  a  temporary  structure,  not  intended  for 
general  business  or  for  that  of  an  ordinary  railroad,  and  that  the 
particular  spur  where  the  accident  occurred  was  new  and  had 
never  before  been  used,  and  that  unusual  strain  was  going  to  be 
put  upon  the  road,  which  he  himself  w-alked  over  and  saw,  in  an 
attempt  to  make  a  record  run  of  logs,  but  the  defendant  intro- 
duced a  witness,  John  Harrison  Neap,  who  swore  that  before  the 
plaintiff  went  upon  the  locomotive  he  said  to  him  (the  w^itness): 

"Johnny,  some  one  is  going  to  get  hurt  here  to-day ;  and  I  am 
going  to  get  out  of  here." 

In  view  of  the  evidence  in  the  case,  we  think  the  jury  should 
have  been  allow-ed  to  pass  upon  the  question  of  assumption  of 
risk  by  the  plaintiff,  and  that  the  court  erred  in  withdrawing  that 
defense  from  its  consideration.    Allusion  has  already  been  made 
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to  the  case  of  Demko  v.  Carbon  Hill  Coal  Co.,  136  Fed.  162,  69 
C.  C.  A.  74,  in  which  we  held  that  a  company  is  "not  to  be  held 
to  the  same  accountability  in  constructing  a  logging  road  used 
solely  for  its  own  purpose,  and  on  which  no  freight  or  passengers 
are  carried,  that  would  apply  to  the  case  of  an  ordinary  railroad." 
In  Wade  r.  Lutchner  &  Moore  Cypress  Lumber  Co.,  74  Fed. 
517,  519,  20  C.  C.  A.  515,  33  L.  R.  A.  255,  the  company  estab-' 
lished,  built,  and  operated  a  logging  railroad  to  be  used  in  con- 
nection with  a  sawmill  for  the  purpose  of  bringing  logs  from  the 
lands  of  the  company  to  the  mill,  and  after  operating  the  railroad 
for  some  time  made  a  verbal  lease  to  the  firm  of  Baptiste  &  Sons, 
with  whom  there  was  a  contract  to  cut  the  logs  in  the  swamp  be- 
longing to  the  company  and  deliver  them  at  the  sawmill,  under 
which  verbal  lease  the  entire  railroad,  including  engines  and 
cars  was  turned  over  to  be  operated,  and  was  thereafter  operated 
by  Baptiste  &  Sons  under  their  sole  direction  and  control.  While 
the  railroad  was  operated  by  Baptiste  &  Sons,  their  employees 
and  other  persons  traveling  between  the  river  and  the  swamp 
traveled  on  the  railroad  without  charge,  although  about  two 
months  before  the  accident  there  in  question,  in  which  Hampton 
Wade  (for  whose  death  the  action  was  brought)  was  killed,  the 
firm  of  Baptiste  &  Sons  instructed  the  engineer  who  had  charge 
of  the  locomotive  and  train  running  on  the  road  not  to  allow  the 
people  to  ride  on  that  train  unless  they  were  employees  of  Baptiste 
&  Sons,  employed  in  running  the  road.  The  deceased  was  a 
blacksmith  employed  by  Baptiste  &  Sons,  but  not  for  the  purpose 
of  running  and  operating  a  railroad.  He  was  killed  by  the  derail- 
ment of  a  train  upon  which  he  was  riding  at  the  time  with  some 
other  persons,  employees  of  Baptiste  &  Sons.  There  was  evi- 
dence tending  to  show  that  at  the  time  of  the  accident  the  railroad 
track,  engines,  and  cars  were  in  bad  order,  and  that  the  train 
was  being  run  at  a  very  high  rate  of  speed ;  the  general  tendency 
of  the  case  showing  that  the  derailment  was  probably  caused  by 
bad  track,  dilapidated  engines,  and  high  speed  combined.  There 
was  no  evidence  tending  to  show  the  condition  of  the  track,  cars, 
and  engines  at  the  time  Baptiste  &  Sons  took  possession.  There 
was  evidence  tending  to  show  .that  at  the  time  of  the  accident  the 
engineer  had  left  his  engine  in  charge  of  a  fireman,  and  in  com- 
pany with  the  deceased  was  occupying  a  dangerous  position  upon 
the  tool  car,  which  car  was  shown  to  contain  a  tank  of  water 
and  a  box  of  tools,  and  a  bench  on  which  persons  were  accustomed 
to  ride  when  using  the  road.  The  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  approved  this  instruction  given  by  the  trial 
court: 

"That  under  the  uncontradicted  facts  in  this  case,  and  under 
the  proof  made  by  the  plaintiff  herself,  this  road  was  not  a  public 
carrier,  either  under  the  Constitution  of  this  state  or  any  other 
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law.  It  is  a  private  railroad,  built,  as  shown  by  the  plaintiff  her- 
self, upon  the  private  lands  of  this  defendant  company,  for  its 
own  private  purposes  and  business  in  connection  with  its  saw- 
milling  "operation.  I  again  repeat  to  you  that  it  is  not  a  public 
carrier,  and  therefore  the  law  which  applies  to  the  obligations  and 
duties  of  public  carriers  does  not  bear  upon  the  case  which  is  now 
presented  for  your  consideration." 

Even  in  a  case  of  an  ordinary  railroad,  Campbell,  C.  J.,  in 
deciding  the  case  of  Michigan  Central  Railroad  Co.  v.  Austin,  40 
Mich.  250,  said,  for  the  Supreme  Court  of  Michigan : 

"Austin  was  a  switchman,  employed  daily  at  this  place,  and  with 
every  means  of  knowledge  of  the  track  possessed  by  anybody. 
He  knew  that  the  track  was  rough,  and  that  defective  rails  were 
often  put  into  the  side  tracks,  which  were  not  used  for  general 
business.  He  must  have  known  that  a  road  which  was  thus 
rough  and  uneven  would  entail  serious  risks  on  any  one  stand- 
ing on  such  a  narrow  footboard,  unless  he  held  onto  the  support 
provided.  Moreover,  the  whole  fault,  if  there  was  any  fault  in 
the  condition  of  this  track,  wa.s  due  to  the  neglect,  as  he  himself 
testifies,  of  the  trackmen,  who  were  engaged  in  the  same  common 
service  with  himself.  The  risk  of  such  a  track  was  one  of  the 
ordinary  risks  connected  with  his  employment.  I  do  not  think 
the  evidence  tends  to  show  that  it  is  negligent  for  a  railroad  com- 
pany to  use  rough  materials  for  its  yard  lines ;  and,  whether  it  was 
or  not,  Austin  knew  the  ways  of  the  road  and  ran  the  risks." 

The  judgment  is  reversed,  and  the  cause  remanded  to  the  court 
below  for  a  new  trial. 
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(Court  of  Appeals  of  Kentucky,  Jan.  22,  1908.) 
[106  S.  W.  Rep.  1184.] 

Appeal— Excessive  Damages — Personal  Injuries — Conflicting  Evi- 
dence.— Where  the  evidence  is  conflicting  on  the  question  of  damages 
for  personal  injuries,  but  the  verdict  is  not  excessive  under  plaintiffs 
evidence,  it  will  not  be  disturbed  on  appeal. 

Master  and  Servant — Actions  for  Injuries — Question  for  Jury. — 
Whether  a  brakeman  was  injured  by  the  falling  of  a  piece  of  coal 
from  a  tender  held,  under  the  evidence,  for  the  jury. 

Same— Contributory  Negligence — Reliance  on  Care  of  Master.* — 
A  brakeman,  who  has  nothing  to  do  with  the  loading  of  coal  on  a 
tender,  has  a  right  to  presume  that  it  is  properly  loaded,  and  may  re- 
cover for  injuries  received  from  a  lump  falling  from  the  tender. 

Same — Fellow  Servants — Who  Are.f — Employees  of  a  railroad  com- 
pany who  load  tenders  with  coal  are  not  such  fellow  servants  of  a 
brakeman  as  to  preclude  recovery  by  him  for  injuries  received  from 
coal  falling  from  the  tender,  since  they  are  in  different  departments 
of  service  and  the  brakeman  was  not  with  them  to  control  or  advise 
in  the  work. 

Appeal  from  Circuit  Court,  Oldham  County. 
"Not  to  be  officially  reported." 

Action  by  R.  S.  Clark  against  the  Louisville  &  Nashville  Rail- 
road Company  for  personal  injuries.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Benjamin  D.  Warfield,  D.  H.  French,  and  L.  C.  Willis,  for  ap- 
pellant. • 
/.  S,  Morris,  /.  A,  Scott,  and  W.  C.  Marshall,  for  appellee. 

NuNN,  J.  This  appeal  is  from  a  judgment  rendered  on  a 
verdict  of  $1,000  in  favor  of  appellee  as  damages  for  injuries  re- 

*For  the  authorities  in  this  series  on  the  question  whether  a 
servant  has  the  right  to  assume  that  his  master  or  his  representative 
has  or  will  perform  the  duties  owing  to  him,  see  foot-notes  appended 
to  O'Brien  v.  St.  Paul  City  Ry.  Co.  (Minn.),  23  R.  R.  R.  323,  46  Am. 
&  Eng.  R.  Cas.,  N.  S.,  323;  foot-notes  appended  to  Indianapolis  St. 
Ry.  Co.  V.  Kane  (Ind.),  23  R.  R.  R.  151,  46  Am.  &  Eng.  R.  Cas.,  N.  S., 
151;  Murphy  v.  Galveston,  etc.,  R.  Co.  (Tex.),  23  R.  R.  R.  90,  46 
Am.  &  Eng.  R.  Cas.,  N.^S.,  90. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  different 
^lepartment  limitation  of  the  fellow  servant  rule,  see  foot-notes  ap- 
pended to  Meagle  v.  Syracuse,  etc.,  R.  Co.  (N.  Y.),  22  R.  R.  R.  89,  45 
Am.  &  Eng.  R.  Cas.,  N.  S.,  89;  foot-notes  appended  to  Lanning  v. 
<^hicago  Great  Western  Ry.  Co.  (Mo.),  22  R.  R.  R.  81,  45  Am.  & 
Eng.  R.  Cas.,  N.  S.,  81;  Betchman  v.  Seaboard  Air  Line  Ry.  (S.  Car.)^ 
21  R.  R.  R.  535,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  535. 
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ceived  by  him  while  in  the  employment  of  appellant  as  flagman 
and  rear  brakeman  on  a  freight  train.  The  injury,  as  alleged, 
was  caused  by  a  lump  of  coal  falling  from  the  tender,  it  having 
been  improperly  and  negligently  loaded  thereon,  and  striking  him 
upon  the  head.  It  is  claimed  by  appellant  that  the  verdict  is  ex- 
cessive. If  appellee  was  injured  to  the  extent  testified  to  by  him- 
self and  three  physicians 'who  testified  in  his  behalf,  the  verdict 
is  small ;  but  it  is  excessive  if  the  testimony  of  appellant*s  wit- 
nesses is  true.  The  facts  concerning  this  question  were  submitted 
to  the  jury,  and  we  see  no  reason  to  disturb  its  finding. 

In  addition  to  the  allegation  that  the  coal  was  improperly  and 
negligently  loaded  on  the  tender,  by  reason  of  which  he  received 
his  injury,  appellee  alleged  in  his  petition  that  the  track  of  appel- 
lant, at  the  place  where  he  received  his  injury,  was  improperly 
constructed  and  maintained,  and,  further,  that  the  engineer  in 
charge  of  the  engine  left  his  post  of  duty  and  left  the  engine  in 
charge  of  the  fireman,  who  was  incompetent  for  such  service, 
and  by  reason  of  one  or  all  of  these  things  a  lump  of  coal  was 
caused  to  fall  upon  his  head,  producing  the  injury  complained 
of.  There  is  a  great  deal  said  in  the  brief  of  appellant's  counsel 
with  reference  to  the  allegations  of  appellee  as  to  the  improper 
construction  and  maintenance  of  its  track  at  the  place  where  the 
injury  was  received,  and  also  with  reference  to  the  fireman  acting 
as  engineer  at  that  time,  and  his  alleged  incompetency  and  negli- 
gent operation  of  the  engine  and  train ;  but  it  is  not  necessary  for 
us  to  consider  these  questions,  as  the  court  eliminated  these  mat- 
ters, by  its  instructions,  from  the  consideration  of  the  jury. 

The  only  question  submitted  to  the  jury  was  as  to  whether  or 
not  appellant's  agents,  whose  duty  it  was  to  load  the  tender  with 
coal,  overloaded  it  or  loaded  it  in  such  a  manner  that  coal  was 
likely  to  and  did  fall  therefrom.  No  witness  testified  as  to  the 
loading  of  the  tender ;  but  the  facts  proven  with  reference  to  this 
point  are,  in  substance,  as  follows :  The  freight  train  on  w-hich  ap- 
pellee was  rear  brakeman  moved  from  Louisville  to  La  Grange, 
where  it  stopped  to  do  some  switching  and  to  get  orders.  The 
train  of  cars  was  left  on  a  siding  while  the  engine  was  used  in 
switching  other  cars.  The  switching  having  been  done,  the  engi- 
neer and  conductor  went  into  the  office  to  get  their  orders,  and 
the  fireman  took  charge  of  the  engine,  which  was  on  the  main 
track.  It  was  necessary  for  the  switch  to  be  thrown,  so  that  the 
engine  could  be  backed  on  to  the  siding  and  coupled  to  the  train 
of  cars.  Appellee  in  performing  his  duty  threw  the  switch,  and 
the  fireman  in  charge  of  the  engine  moved  it  back  in  the  usual 
and  proper  manner,  and  as  the  rear  end  of  the  tender  reached 
appellee  he  lifted  his  hands  to  catch  hold  of  the  bars  to  be  carried 
to  the  place  where  he  was  to  couple  it  to  the  train  of  cars,  and 
just  as  he  lifted  his  hands,  as  he  stated,  a  lump  of  coal  as  large 
as  his  head  fell  from  the  top  of  the  tender  and  struck  him  on  the 
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head.  He  stated  that  it  knocked  him  down  and  rendered  him  un- 
conscious; that  when  he  recovered  his  senses  he  crawled  to  and 
held  himself  up  with  the  switch  target ;  that  his  head  bled  freely 
something  near  a  pint;  that  the  substance  that  hit  him  made  a 
three-cornered  hole  in  his  hat ;  that  he  found  on  the  ground  at  the 
place  where  he  was  struck  a  lump  of  coal  and  several  small  pieces 
close  around ;  that  he  did  not  see  the  coal  when  it  hit  him.  The 
fireman  in  charge  of  the  engine  saw  him  standing  at  the  switch 
target,  holding  to  it  with  one  hand  and  the  other  upon  his  head, 
and  he  rave  a  whistle  which  brought  out  the  conductor  and  engi- 
neer. They  found  him,  as  stated,  and  asked  him,  "What  is  the  mat- 
ter?" and  he  answered  that  a  lump  of  coal  fell  oflF  of  the  tender 
and  hit  him.  They  carried  him  to  the  depot  and  sent  for  a  physi- 
cian. They  stated  that  the  largest  lump  of  coal  found  at  the 
place  was  no  larger  than  one's  fist.  Appellee  stated  that  he  is 
5  feet  and  4  inches  tall,  and  that  from  the  top  of  the  tender  to 
the  ground  is  about  II  feet,  leaving  a  space  for  the  coal  to  fall 
through  before  stricking  him  of  about  6  feet. 

Appellant's  counsel  contends  that  under  this  testimony  the 
court  erred  in  not. giving  a  peremptory  instruction  to  the  jury 
to  find  for  it,  because  no  one  testified  to  seeing  the  lump  of  coal 
fall  from  the  tender ;  that  by  reason  thereof  he  failed  to  establish 
negligence  on  the  part  of  appellant ;  that  this  case  is  governed  by 
the  principles  enunciated  in  the  cases  of  Hughes  v.  Railroad  Com- 
pany, 91  Ky.  526,  16  S.  W.  275,  and  Wintuska's  Adm'r  v.  L.  &.  N. 
R.  R.  Co.,  20  S.  W.  819,  14  Ky.  Law  Rep.  579,  which  announce 
the  principle  that  when  the  plaintiff  in  his  testimony  presents  to 
the  jury  two  or  more  theories  as  to  how  the  accident  happened, 
for  one  of  which  the  defendant  would  be  responsible,  but  for 
others  it  would  not  be  responsible,  then  in  such  state  of  case  there 
is  a  failure  of  proof.  This  is  unlike  the  case  at  bar.  Appellee 
presented  by  his  testimony  only  one  theory ;  that  is,  that  the  lump 
of  coal  fell  from  the  tender  and  struck  him.  No  other  theory  was. 
presented  by  him,  nor  did  appellant  present  any  other  theory  of 
the  accident.  It  is  certain  from  the  testimony  that  some  heavy 
substance  fell  upon  his  head,  that  a  fresh  lump  of  coal  was  found 
at  the  place  where  he  received  his  injury  immediately  after  he  was 
hurt,  and  that  the  tender  was  filled  with  coal.  These  circumstances 
presented  facts  which  were  properly  submitted  to  the  jury  for  its 
consideration. 

The  proof  shows  that  it  was  no  part  of  the  duty  of  appellee 
to  load  this  tender  with  coal,  or  inspect  it  and  see  whether  or  not 
it  was  overloaded.  This  duty  devolved  upon  the  company,  or 
some  one  representing  it.  It  was  the  duty  of  the  companv  to  see 
that  the  coal  was  properly  loaded  and  to  make  reasonably  safe 
for  those  whose  duty  it  was  to  work  around  and  about  it.  Ao- 
pellee  had  the  right  to  presume  that  it  was  properly  loaded  and 
safe.    See  the  cases  of  L.  &  A.  R.  R.  Co.  v.  Wilson,  99  S.  W.  634, 
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30  Ky.  Law  Rep.  734,  Mergenthaler-Horton  Basket  Co.  v,  Tay- 
lor, 90  S.  W.  963,  28  Ky.  Law  Rep.  923 ;  Pfisterer  v,  Peter,  etc., 
78  S.  W.  450,  25  Ky.  Law  Rep.  1605,  and  Brents  ?/.  L.  &  N.  R. 
R.  Co.,  104  S.  W.  961,  31  Ky.  Law  Rep.  1216. 

Appellant's  counsel  contends  that  the  court  erred  in  permitting 
appellee  to  recover  for  ordinary  negligence  on  the  part  of  ap- 
pellant's servants  who  loaded  the  tender  with  coal,  claiming  that 
they  were  fellow  servants  with  appellee.     This  precise  question 
was  thoroughly  considered  and  determined  in  the  case  of  L.  & 
N.  R.  R.  Co.  V.  Brown,  106  S.  W.  795,  the  opinion  in  which  was 
delivered  January  9,  1908.    Appellee  was  not  in  the  same  depart- 
ment of  sevice  with  those  who  loaded  the  tender  with  coal,  nor 
was  he  with  them,  so  that  he  could  control  or  advise  them  in  the 
performance  of  their  work.    The  case  of  Gulf,  C.  &  S.  F.  Co.  v. 
Wood,  63  S.  W.  164,  an  opinion  of  the  Texas  Court  of  Civil  Ap- 
peals, is  like  the  case  at  bar.    In  that  case  an  employee  of  a  rail- 
road company  was  injured  by  the  falling  of  a  lump  of  coal  from 
the  tender  as  it  passed  the  place  where  he  was  at  work,  and  the 
court  said :    "It  is  not  shown  in  the  evidence  what  caused  the  piece 
of  coal  which  injured  appellee  to  fall  from ■  appellant's  passing 
train.     According  to  the  testimony  of  appellant's  trainmen,  the 
tender  was  properly  loaded  with  coal  when  the  train  started  on 
its  journey,  and  that  in  taking  coal  from  the  tender  to  the  fire 
box  of  the  engine  it  was  carefully  handled.     The  fact  that  in 
passing  the  appellee  a  large  piece  of  coal  fell  or  was  thrown  from 
the  train  with  great  force,  is  all  the  evidence  found  in  the  record 
tending  to  show  negligence  on  the  part  of  appellant.     We  find, 
in  view  of  the  principles  of  law  hereinafter  stated,  which  we  think 
are  applicable  to  this  case,  that  such  fact  is  of  itself,  under  the 
circumstances,  sufficient  to  support  the  verdict  of  the  jury  in 
finding  that  appellant  was  guilty  of  the  alleged  negligence  and 
that  such  negligence  was  the  proximate  cause  of  appellee's  in- 
jury.    There  is  no  evidence  which,  in  our  opinion,  tends  in  the 
least  to  show  that  the  appellee  was  guilty  of  contributory  negli- 
gence, or  that  the  cause  of  his  injury  was  a  risk  assumed  by  him 
as  an  incident  to  his  employment.    *    *    *    There  are  instances 
in  which  the  circumstances  surrounding  an  occurrence  and  giving 
a  character  to  it  are  held,  if  unexplained,  to  indicate  the  anteced- 
ent or  coincident  existence  of  negligence  as  the  efficient  cause  of 
the  injury  complained  of.     These  are  the  instances  where  the 
doctrine  'res  ipsa  lopuitur'  is  applied.    This  phrase,  which,  literally 
translated,  means  that  'the  thing  speaks  for  itself,'  is  merely  a 
short  way  of  saying  that  the  circumstances  attendant  upon  an  ac- 
cident are  themselves  of  such  a  character  as  to  justify  a  jury  in 
inferring  negligence  as  the  cause  of  that  accident.     There  must 
be  reasonable  evidence  of  negligence.     But  when  the  thing  is 
shown  to  be  under  the  management  of  the  defendant  or  its  serv- 
ants, and  the  accident  is  such  as,  in  the  ordinary  course  of  things, 
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does  not  happen  if  those  whq  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  absence  of  an  explana-^ 
tion  by  defendant,  that  the  accident  arose  from  want  of  care."* 
See,  also,  the  case  of  Howser  v.  Cumberland  &  Pennsylvania  R. 
Co.,  80  Md.  146,  30  Atl.  906,  27  L.  R.  A.  154,  45  Am.  St.  Rep. 
332,  an  opinion  of  the  Maryland  Court  of  Appeals,  and  the  many 
cases  therein  cited. 
For  these  reasons,  the  judgment  of  the  lower  court  is  affirmed. 


St.  Louis  Southwestern  Ry.  Co.  of  Texas  v.  Hynson. 

(Supreme  Court  of  Texas,  May  6,  1908.) 
[109  S.  W.  Rep.  929.] 

Master  and  Servant — Risks  Assumed  by  Servant.* — Though  a  serv- 
ant may  assume  that  his  employer  will  do  his  duty  in  providing  safe 
places  for  work,  he  assumes  risks  of  dangers  of  which  he  knows  and 
of  such  hazards  as  he  would  know  by  exercising  that  ordinary  cir- 
cumspection which  a  prudent  man  would  use  in  the  particular  em- 
ployment. 

Same — Railroads — Unblocked  Guard  Rails.t — An  experienced  rail- 
way switchman  who  had  worked  in  a  railway  yard  for  seven  months 
assumed  the  risk  of  injury  caused  by  getting  his  foot  caught  in  an 
unblocked  guard  rail  while  walking  along  the  track,  the  danger  being 
obvious  on  a  casual  observation. 

Same — Defective  Coupler.]: — A  railway  switchman  assumed  the  risk 
of  injury  received  while  walking  between  moving  cars  to  uncouple 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  of  an 
employee  to  assume  that  his  master  has  performed,  or  will  perform, 
the  duties  owing  to  him,  see  foot-notes  appended  to  Southern  Ry.  Co. 
V.  McGowan  (Ala.),  25  R.  R.  R.  353,  48  Am.  &  Eng.  R.  Cas.,  N.  S., 
353;  foot-notes  appended  to  O'Brien  v.  St.  Paul  City  Ry.  Co.  (Minn.), 
23  R.  R.  R.  323,  46  Am.  &  Eng.  R.Cas.,  N.  S.,  323;  foot-notes  ap- 
pended to  Indianapolis  St.  Ry.  Co.  v.  Kane  (Ind.),  23  R.  R.  R.  161,. 
46-Am.  &  Eng.  R.  Cas.,  N.  S.,  151. 

For  the  authorities  in  this  series  on  the  subject  of  the  general  prin- 
ciples involved  in  the  doctrine  of  assumption  of  risks  by  employees^ 
see  foot-notes  appended  to  Williams  v.  Choctaw,  etc.,  R.  Co.  (C.  C. 
A.),  26  R.  R.  R.  479,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  479;  foot-notes  ap- 
pended to  Barschow  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  26  R.  R. 
R.  430,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  430;  foot-notes  appended  to 
Denver,  etc.,  R.  Co.  v.  Warring  (Colo.),  24  R.  R.  R.  531,  47  Am.  & 
Eng.  R.  Cas.,  N.  S.,  531. 

tSee  foot-notes  appended  to  Choctaw,  etc.,  R.  Co.  v.  Thompson 
(Ark.),  26  R.  R.  R.  417,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  417. 

tSee  fourth  foot-note  appended  to  Huggins  v.  Southern  Ry.  Co. 
(Ala.),  24  R.  R.  R.  518,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  518;  Taggart  v. 
Republic  Iron  &  Steel  Co.  (C.  C.  A.),  22  R.  R.  R.  511,  46  Am.  &  Eng. 
R.  Cas.,  N.  S.,  511. 
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them  though  an  a^utomatic  coupler  which  he  first  attempted  to  use 
was  defective  and  failed  to  work,  where  he  could  have  had  the  cars 
stopped  and  used  the  coupler  on  the  other  side. 

Error  from  Court  of  Civil  Appeals  of  Third  Supreme  Judicial 
District. 

Personal  injury  action  by  H.  R.  Hynson  against  the  St.  Louis 
Southwestern  Railway  Company  of  Texas.  From  a  judgment 
of  the  Court  of  Civil  Appeals  (107  S.  W.  625),  reversing  a  judg- 
ment for  defendant,  defendant  brings  error.  Reversed,  and  judg- 
ment of  district  court  affirmed. 

Glass,  Estes  &  King,  for  plaintiff  in  error. 

Chas.  S.  Todd  and  IV.  P.  McLean,  for  defendant  in  error. 

Brown,  J.  Plaintiff  in  error  had  and  maintained  at  Texark- 
ana,  Tex.,  a  yard  in  which  there  were  a  large  number  of  tracks 
and  switches,  on  which  tracks  it  stored  cars,  and  moved  them  from 
one  point  to  another,  and  by  means  of  the  switches  it  shifted  them 
from  one  track  to  another.  At  each  switch  there  were  two  guard 
rails  which  were  placed  on  the  inside  of  the  main  rails  of  the 
track  and  at  a  distance  of  2^  inches  from  the  main  rails,  except 
that  at  each  end  the  guard  rails  were  bent  towards  the  center  of 
the  track .  so  that  the  end  of  the  guard  rails  would  be  5  to  7 
inches  from  the  main  rails.  The  purpose  of  the  guard  rails  was 
to  guide  the  wheels  of  the  cars  which  were  being  switched  from 
one  track  to  another  so  as  to  place  it  on  the  desired  track.  In  this 
yard  there  were  35  or  more  switches,  and  somewhere  between  75 
and  100  guard  tails.  Some  railroad  companies  blocked  the  guard 
rails — that  is,  a  block  of  wood  was  driven  in  between  the  end  of 
the  guard  rails  and  the  main  rails  in  the  V  shaped  space,  and 
adjusted  in  such  way  as  to  allow  the  flanges  of  the  wheels  on  the 
car  to  pass  over  them  and  at  the  same  time  to  prevent  the  foot 
of  any  person  engaged  in  the  work  there  from  slipping  between 
the  two  rails.  Some  of  the  most  important  railroads  in  the  coun- 
try, and  perhaps  a  majority  of  all  the  roads,  do  not  use  blocks,  and 
regard  them  as  more  dangerous  than  to  have  the  guard  rails 
unblocked.  The  plaintiff  in  error  did  not  use  the  blocks  in  the 
guard  rails,  neither  did  tiie  Texas  &  Pacific  Railroad  with  which 
it  was  connected  at  Texarkana.  The  guard  rails  in  this  yard, 
except  a  few,  perhaps  three  or  four,  were  unblocked.  The 
absence  of  the  block  was  so  palpable  that  the  plaintiff  himself  testi- 
fied that  it  could  be  seen  at  a  glance.  There  was  nothing  com- 
plicated about  it  to  prevent  one  from  understanding  it  if  he  ob- 
served it  at  all. 

Hynson  had  been  engaged  in  running  on  different  roads  as  a 
brakeman  and  had  been  acting  as  a  switchman  in  the  yard  for 
about  seven  years,  and  had  worked  in  such  yards  both  at  day 
and  night  time.     He  had  been  engaged  at  work  in  this  yard  as 
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Irakeman  and  switchman  for  about  seven  months,  working  from 
7  p.  m.  to  7  a.  m.  each  night.   Hynson  testified  that  he  had  never 
noticed  whether  the  guard  rails  in  the  yard  were  blocked  or  not 
until  after  he  was  injured;  that  he  never  thought  about  it,  and 
that  if  he  had  looked  at  it  he  would  necessarily  have  seen  that 
they  were  not  blocked.    The  evidence  showed  that  there  was  one 
block  near  the  passenger  depot  and  two  blocks  in  the  guard  rails 
at  a  point  near  to  the  place  where  the  injury  occurred.    Hynson 
had  seen  the  block  near  the  depot  because  he  passed  over  it  every 
day,  but  he  had  not  noticed  the  block  down  near  to  where  he  was 
injured  at  all,  nor  any  of  the  blocks  in  any  other  part  of  the 
wd.    At  the  time  of  receiving  his  injury  Hynson  was  engaged 
as  a  brakeman  in  switching  a  car  from  a  track  in  the  yards  of 
the  plaintiff  in  error  to  the  connecting  track  of  the  Texas  & 
Pacific  Railroad.    He  had  just  passed  over  the  switch  where  the 
guard  rails  were,  and  was  about  40  feet  from  the  end  of  the  guard 
rails  when  it  was  started  back  sp  as  to  be  placed  on  the  connecting 
track  of  the  Texas  &  Pacific.     He  knew  that  the  switch  was  there 
and  that  the  guard  rails  were  there.     He  received  the  signal  to 
uncouple  the  car,  and  attempted  to  do  so  by  the  use  of  the  handle 
provided  for  uncoupling  the  cars  without  going  between  them, 
but  the  instrument  failed  to  work  for  some  reason,  and  he  stepped 
between  the  cars  to  pull  the  pin  out  and  was  walking  along  the 
track  when  his  foot  was  caught  in  the  guard  rail,  and  while  hang- 
ing on  to  the  car  was  dragged  until  his  foot  was  pulled  out  be- 
tween the  rails  and  badly  injured.    At  the  trial  the  district  judge 
instructed  the  jury  to  return  a  verdict  for  the  defendant  which 
was  done,   and   judgment   entered   accordingly.     The   Court  of 
Civil  Appeals  reversed  this  judgment  and  remanded  the  case  for 
a  new  trial.    This  writ  of  error  was  granted  because  the  decision 
of  the  Q)urt  of  Civil  Appeals  in  this  case  was  in  conflict  with  the 
decision  of  the  Court  of  Civil  Appeals  of  the  Fifth  district  in  the 
same  case  on  a  former  trial,  upon  the  question  that  as  a  matter 
of  law  Hynson  assumed  the  risk  of  the' unblocked  condition  of 
the  guard  rails  in  the  yard  and  therefore  could  not  recover  for 
his  injury. 

The  decisions  of  this  court  have  established  the  law  to  be  that 
"the  servant  owes  no  duty  of  inspection.  He  assumes  the  risks 
of  a  danger  of  ^hich  he  had  actual  knowledge,  and  of  such  haz- 
ards as  he  would  have  learned  by  the  exercise  of  that  ordinary 
circumspection  which  a  prudent  man  would  have  used  in  the  par- 
ticular employment.  Since,  in  the  absence  of  knowledge  to  the 
contrary,  he  may  rely  upon  the  assumption  that  the  master  will 
do  his  duty,  he  is  under  no  obligation  to  look  out  for  the  master's 
negligence;  but  he  cannot  shut  his  eyes  to  dangers  that  are  ob- 
vious to  an  ordinary  man,  or  to  an  experienced  man  if  he  be  ex- 
perienced." Bonnet  V.  G.,  H.  &  S.  A.  R.  R.  Co.,  89  Tex.  76,  33 
S.  W.  334.    Hynson  was  an  experienced  man  in  the  work  in  which 
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he  was  engaged,  therefore  must  be  held  in  law  to  have  known  what 
he  would  have  discovered  in  the  exercise  of  "that  circumspection 
that  a  prudent  man  would  use  in  the  particular  employment." 
The  danger  consisted  in  the  failure  of  the  railroad  company  to 
block  the  guard  rails  in  its  yard,  which  was  obvious  to  a  casual 
observation  of  the  guard  rail,  and  if  Hynson  had  looked  at  it 
he  would  have  seen  that  it  was  unblocked,  and  would  have  known 
that  there  was  danger  of  getting  his  foot  caught  if  he  walked  over 
it.  His  own  testimony  shows  that  he  did  not  think  of  the  condi- 
tion of  the  guard  rail,  nor  look  to  see  if  it  was  blocked.  His  fail- 
ure to  exercise  the  diligence  of  thinking  about  his  work  and 
about  the  dangers  that  he  was  encountering  cannot  excise  him 
che  liability  of  having  assumed  the  risk  of  the  defect  which 
existed  in  the  guard  rails.  As  stated  in  the  quotation  above, 
one  who  is  engaged  in  a  dangerous  service  of  this  kind  cannot 
"shut  his  eyes"  to  those  things  that  would  be  obvious  to  a  man  who 
is  ordinarily  vigilant  in  protecting  himself  from  injury.  It  would 
be  impossible  for  the  railroad  company  to  guard  a  man  against 
dangers  who  neither  thought  of  nor  looked  when  he  was  in  the 
presence  of  danger ;  nobody  could  think  for  Hynson  except  him- 
self. We  conclude  that  Hynson  assumed  the  risk  of  injury  in 
performing  his  service  in  this  yard.  If  the  railroad  company  was 
negligent  in  not  blocking  the  guard  rails  still  the  risk  of  damage 
was  assumed  by  Hynson,  and  he  cannot  recover  on  that  account. 
The  negligence  of  the  railroad  company  in  failing  to  properly 
inspect  and  keep  the  automatic  coupler  in  a  reasonable  condition 
for  use  constitutes  no  answer  to  the  defense  that  the  plaintiff  as- 
sumed the  risk  of  danger  from  the  unblocked  guard  rails.  Denver 
&  R.  G.  Ry.  Co.  V.  Norgate,  141  Fed.  247,  72  C.  C.  A.  365,  6  L 
R.  A.  (N.  S.)  981 ;  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  493 
61  C.  C.  A.  477,  63  L.  R.  A.  551 ;  Knisley  v.  Pratt,  148  N.  Y. 
372,  42  N.  E.  986,  36  L.  R.  A.  367.  In  the  case  last  cited  the 
court  said :  "In  order  to  sustain  the  judgment  in  favor  of  the 
plaintiff  it  is  necessary  to  hold  that  where  the  statute  imposes 
a  duty  upon  the  employer  the  performance  of  which  will  afford 
greater  protection  to  the  employee,  it  is  not  possible  for  the  latter 
to  waive  the  protection  of  the  statute,  under  the  common-law  doc- 
trine of  obvious  risk  We  regard  this  as  a  new  and  startling  doc- 
trine, calculated  to  establish  a  measure  of  liability  unknown  to  the 
common  law,  and  which  is  contrary  to  the  decisions  of  Massa- 
chusetts and  England  under  similar  statutes."  In  the  Case  from 
which  we  have  quoted  there  was  a  failure  to  comply  with  a  re- 
quirement that  certain  parts  of  a  machine  should  be  protected 
to  guard  the  employees  against  injury.  The  facts  of  the  case 
showed  that  the  injured  employee  came  within  the  rule  of  assumed 
risk,  and  the  court  in  that  case  held  that  the  failure  to  comply 
with  the  requirements  of  the  law  on  the  part  of  the  railroad  com- 
pany did  not  answer  the  defense  of  assumed  risk  in  that  case. 
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Hynson's  testimony  shows  that  he  controlled  the  movement  of 
ihe  cars  by  signals  given  to  the  engineer ;  he  could  have  stopped 
the  cars  at  any  time  he  desired  to  do  so.  There  were  five  cars 
attached  to  the  engine,  the  rear  car  being  the  one  which  he  was 
to  uncouple.  The  cars  were  moving  slowly,  about  as  fast  as  a 
man  could  walk.  The  car  to.be  cut  off  had  a  coupler  on  the  op- 
posite side  from  that  on  which  Hynson  was.  When  Hynson 
pulled  the  lever  of  the  coupler  in  the  attempt  to  uncouple  the  car, 
he  was  outside  of  the  railroad  track.  Failing  to  lift  the  pin  with 
the  coupler,  Hynson,  still  outside  the  rails,  reached  in  and  tried 
to  pull  the  pin  out,  but  it  was  fastened  so  that  he  could  not  re- 
move it.  Instead  of  giving  the  signal  to  stop  the  cars  until  he 
could  go  on  the  opposite  side  and  use  the  coupler  as  he  might 
have  done,  with  full  knowledge  of  the  defect  of  the  coupler  which 
he  had  tried  to  use  and  of  the  fact  that  the  pin  was  fast,  Hynson 
stepped  in  between  the  cars  and  walked  between  the  rails  trying  to 
remove  the  pin.  Of  the  two  ways  in  which  he  might  have  per- 
formed his  service,  one  safe  and  the  other  hazardous,  he  chose 
that  which  was  dangerous,  from  which  choice  his  injury  resulted. 
In  making  this  choice  he  assumed  the  risk  of  injury 
which  might  result  from  the  performance  of  his  work  in  the  way 
he  had  chosen.  Railway  v,  Mathis  (decided  by  this  court  at  the 
present  term)  107  S.  W.  530;  Labatt,  Master  &  Servant,  vol.  1.  § 
258;  I.  &  G.  N.  R.  R.  Co.  v.  McCarthy,  64  Tex.  632;  Crawford  v, 
H.  &  T.  C.  R.  R.  Co.,  89  Tex.  89,  33  S.  W.  5^4.  The  case  last 
cited  is  closely  analogous  to  this  in  its  facts.  In  that  case  this  court 
held  that  Crawford  had  assumed  the  risk  of  the  manner  of  per- 
forming the  work,  and  was  not  entitled  to  recover.  There  is  no 
evidence  to  show  that  Hynson's  injury  was  caused  or  contributed 
to  by  the  fact  that  the  end  of  the  guard  rail  was  two  inches  too  far 
from  the  main  rail,  therefore  the  defect,  if  it  did  exist,  furnishes 
no  ground  of  recovery.  Since  Hynson  assumed  the  risk  of  the 
unblocked  guard  rail,  and  also  the  risk  of  all  injuries  which  might 
result  to  him  from  the  defect  in  the  coupler  and  the  manner  in 
which  he  chose  to  do  the  work,  it  is  evident  that  he  cannot  recover 
in  another  trial. 

It  is  therefore  ordered  that  the  judgment  of  the  Court  of  Civil 
Appeals  be  reversed,  and  that  the  judgment  of  the  district  court 
be  affirmed. 
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(Supreme  Court  of  South  Carolina,  Feb.  25,  1908.) 

[60  S.   E.   Rep.  433.] 

Carriers — ^Injuries  to  Passengers — Entering  Moving  Train— Con- 
tributory Negligence — Questions  for  Jury,* — It  is  not  negligence  per 
se  for  a  passenger  to  board  or  alight  from  a  moving  train,  unless  it  is 
moving  so  fast  as  to  make  the  danger  of  boarding  or  alighting 
obvious  to  a  person  of  ordinary  prudence;  and  ordinarily  it  is  for  the 
jury  to  determine  whether  the  passenger's  act  is  negligent  under  all 
the  circumstances. 

Same — Sufficiency  of  Evidence. — In  an  action  against  a  railroad  for 
injuries  to  a  passenger  while  attempting  to  board  defendant's  moving 
train,  evidence  held  sufficient  to  support  a  judgment  for  plaintiff. 

Appeal  from  Common  Pleas  Circuit  Court  of  Barnwell  County ; 
G.  W.  Gage,  Judge. 

Action  by  C.  E.  Gyles  against  the  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Roht,  Aldrich,  for  appellant.  . 

Davis,  Gunter  &  Gyles,  for  respondent. 

Jones,  J.  The  plaintiff  brought  this  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  him  on 
November  25,  1905,  at  Edisto,  S.  C,  while  there  attempting  to 
board  defendant's  regular  passenger  train   from  Branchville  to 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a  passenger  to  board  a  moving  train,  see 
foot-notes  appended  to  Walker  v.  Wilmington  City.  Rv.  Co.  (Del. 
Sup'r  Ct.),  21  R.  R.  R.  727,  44  Am.  &  Eng.  R.  Cas.,  N.  S'..  727;  Boul- 
frois  V.  United  Traction  Co.  (Pa.),  18  R.  R.  R.  70,  41  Am.  &  Eng.  R. 
Cas.,  N.  S..  70;  foot-notes  appended  to  Berry  v.  Utica  Belt  Line.  Ry. 
Co.  (N.  Y.),  17  R.  R.  R.  669,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  669; 
Atchison,  etc.,  Ry.  Co.  v.  Hollo  way  (Kan.),  17  R.  R.  R.  648,  40  Am.  & 
Eng.  R.  Cas.,.N.  S.,  648;  foot-notes  appended  to  Talbert  v.  Charleston, 
etc.,  Ry.  Co.  (S.  Car.),  17  R.  R.  R.  53,  40  Am.  &  Eng.  R.  Cas.,  N.  S., 
53;  Meeks  v.  Atlantic,  etc.,  Co.  (Ga.),  16  R.  R.  R.  672,  39  Am.  & 
Eng.  R.  Cas.,  N.  S.,  672. 

For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a  passenger  to  alight  from  a  moving  train 
or  car,  see  foot-notes  appended  to  Lee  v.  Elizabeth,  etc.,  Ry.  Co. 
(N.  J.),  8  R.  R.  R.  923,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  923,  where  all 
the  preceding  ones  are  collected;  foot-notes  appended  to  Louisville 
&  N.  R.  Co.  V.  Wilson  (Ky.),  22  R.  R.  R.  830,  45  Am.  &  Eng.  R. 
Cas.,  N.  S.,  830;  foot-notes  appended  to  Burke  v.  Bay  City,  etc.,  Co. 
(Mich.),  22  R.  R.  R.  758,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  758;  foot-notes 
appended  to  United  Rys.  &  Elec.  Co.  v.  Weir  (Md.),  22  R.  R.  R.  472. 
45  Am.  &  Eng.  R.  Cas.,  N.  S.,  472;  Sweet  v.  Birmingham,  etc.,  Co. 
(Ala.),  22  R.  R.  R.  468,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  468. 
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Augusta  as  a  passenger  for  Blackville,  and  was  awarded  judg- 
ment for$i;2(X). 

We  notice  first  appellant's  third,  fourth,  and  fifth  exceptions 
to  the  refusal  of  motion  for  a  new  trial;  appellant  contending 
that  according  to  plaintiff's  testimony  he  attempted  while  incum- 
bered with  baggage  to  board,  the  train  moving  at  the  rate  of  four 
or  five  miles  an  hour,  and  that  his  injury  was  the  result  of  his 
own  negligence.  Plaintiff  testified  .that  it  was  difficult  to  state 
how  fast  the  train  was  moving,  but  that  he  supposed  four  or  five 
miles  an  hour.  The  accident  happened  within  a  few  seconds  after 
the  train  began  to  move,  and  it  was  not  probable  the  train  had 
acquired  any  great  speed.  The  rule  of  law  declared  in  this  state 
is  that  it  is  not  negligence  per  se  to  board  or  alight  from  a  moving 
train,  unless  the  train  is  moving  so  fast  as  to  make  the  danger 
of  alighting  or  boarding  obvious  to  a  person  of  ordinary  prudence, 
and  that  ordinarily  it  should  be  left  to  the  jury  to  determine 
whether  the  passenger's  act  is  negligent  under  all  the  circum- 
stances. Cooper  V.  Railway  Co.,  56  S.  C.  94,  34  S.  E.  16;  Creech 
V.  Railway  Co.,  66  S.  C.  533-534,  45  S.  E.  86.  Such  is  the  rule 
as  established  by  the  weight  of  authority  in  other  jurisdictions. 
The  testimony  in  behalf  of  plaintiff  tended  to  show  that  plaintiff 
and  J.  B.  Strobel,  accompanied  by  a  negro,  had  been  fishing  on 
the  river  near  the  station,  and  were  at  the  station,  with  their  fish- 
ing and  hunting  luggage,  waiting  to  take  the  train  to  Blackville 
early  Saturday  night.  Edisto  was  a  flag  station,  and  it  was  cus- 
tomary for  defendant  to  take  on  and  let  off  fishermen,  with  their 
luggage,  at  that  place.  On  signal  the  train  stopped,  three  pas- 
sengers got  off,  and  Strobel  and  the  negro  managed  to  board  the 
train  safely  with  a  part  of  the  baggage.  When  plaintiff,  after 
placing  some  of  his  luggage  in  the  baggage  car,  attempted  to 
board  the  train  with  a  package  in  each  hand,  the  train  had  begun 
to  move.  While  plaintiff  was  attempting  to  place  the  baggage 
on  the  car  steps,  so  as  to  mount  himself,  the  moving  car  struck 
his  baggage  while  in  his  hand,  and  this  threw  him  backwards, 
causing  him  to  fall  upon  his  left  hand  and  injuring  it.  The  train 
went  on,  leaving  him  at  the  station ;  but  later  in  the  night,  under 
the  direction  of  defendant's  trainmaster,  the  members  of  the  crew 
of  the  following  freight  train  hunted  him  up  at  his  lodging  place 
near  the  station  and  carried  him,  with  his  baggage,  to  Blackville, 
arriving  there  some  time  after  1  o'clock.  There  was  a  sharp  issue 
in  the  testimony  as  to  whether  the  train  stopped  a  reasonable 
time.  The  plaintiff  and  Strobel  testified  that  the  train  barely 
stopped  before  moving  on  again,  and  the  defendant's  witnesses 
testSed  that  the  stop  was  two  or  three  minutes,  and  was  longer 
than  usual.  Strobel  testified  that  before  the  car  stopped  the  negro 
passengers  were  tumbling  out,  and  as  soon  as  they  got  out  of  the 
way  he  was  trying  to  get  on ;  that  he  threw  his  guns  on  the  plat- 
form, and  as  he  was  getting  up  the  conductor  had  his  hand  on 
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the  bell  cord,  and  witness  said  to  him,  "Hold  on !  there  is  some- 
body else  to  get  on  .here;  he  is  attending  to  some  baggage,"  and 
that  the  conductor  replied,  "Oh,  I  have  no  time  to  fool  here,"  and 
he  pulled  the  cord  and  away  the  train  went.  The  plaintiff  testified 
that  when  the  train  rolled  up  he  grabbed  the  two  bundles  and 
carried  them  to  the  baggage  car.  A  railroadman  in  the  door,  in 
answer  to  a  call  from  the  engineer,  said  "Go  ahead,"  upon  which 
plaintiff  remarked,  "What  in  the  devil  do  you  want  to  go  ahead 
for  and  leave  me  standing  out  here?"  That  he  rushed  to  the 
remaining  bundles,  •  and,  taking  one  in  each  hand,  tried  to  get 
aboard,  with  the  result  already  stated.  The  defendant's  servants 
rendered  no  assistance  whatever  in  the  effort  to  get  the  baggage 
aboard.  In  view  of  the  foregoing  it  cannot  be  said  that  there 
was  such  absence  of  testimony  as  to  make  it  error  of  law  to 
refuse  a  new  trial. 

The  first  and  second  exceptions  allege  error  in  refusing  certain 
requests  to  charge ;  but  an  ^examination  of  the  record  fails  to 
disclose  that  the  court  refused  to  charge  any  such  requests  as  are 
specified  in  the  exceptions.  It  does  appear  that  Judge  Gage 
refused  to  charge  appellant's  sixth  request,  as  follows:  "When 
a  passenger  voluntarily  leaves  a  train  of  cars  while  in  motion, 
simply  to  avoid  being  carried  beyond  the  station  where  he  de- 
sires to  stop,  and  in  doing  so  receives  an  injury,  his  own  negli- 
gence is  the  proximate  "cause  of  the  injury,  and  he  cannot  re- 
cover against  the  company,  though  the  conductor  was  in  fault 
in  not  stopping  the  train."  This  request  was  not  strictly  appli- 
cable to  the  case  in  hand;  but,  conceding  that  the  same  general 
rule  should  apply,  whether  the  injury  is  sustained  while  alighting 
from  or  boarding  a  moving  train,  the  foregoing  request  was  prop- 
erly refused,  as  it  assumes  that  alighting  from  or  boarding  a 
slowly  moving  train  is  negligence  per  se,  whereas,  as  heretofore 
shown,  that  is  not  the  law  of  this  state. 

The  exceptions  are  overruled  and  the  judgment  of  the  circuit 
court  is  affirmed. 
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(Supreme  Court  of  Washington,  March  19,  1908.) 

[94  Pac.  Rep.   649.] 

Carriers  —  Passengers  —  Personal  Injuries  —  Contributory  Negli- 
gence*— ^Where  a  passenger  on  a  street  car  asked  the  conductor  to 
stop  at  a  certain  street,  and  he  said  "All  right,"  and,  upon  approach- 
ing the  street,  the  conductor  closed  the  gates  on  the  platform  side  of 
the  car,  and  left  the  gates  open  on  the  opposite  side,  and  then  gave 
the  signal  to  stop,  and  plaintiff,  with  a  grip  in  his  hand  stood  at  the 
open  gate  and  when  the  car  slowed  down  as  though  to  stop  alighted, 
but  was  thrown  and  injured  by  the  car  starting  up  at  full  speed,  the 
passenger  was  not  guilty  of  negligence  as  a  matter  of  law. 

Same — ^Negligence  of  Operatives. — Such  facts  were  sufficient  to 
show  that  the  motorman  and  conductor  were  negligent  in  starting 
the  car  again  before  plaintiff  was  safely  off. 

Appeal  from  Superior  Court,  King  Cbunty;  Boyd  J.  Tallman, 
Judge. 

Action  by  J.  L.  Marbourg  against  the  Seattle,  Renton  &  South- 
ern Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Sachs  &  Hale,  for  appellant. 
James  M,  Bpler,  for  respondent. 

Mount,  J.  Action  for  personal  injuries.  Plaintiff  recovered 
a  judgment  for  $250.    Defendant  appeals. 

The  facts  are  as  follows:  The  respondent  on  April  26,  1906, 
was  a  passenger  on  one  of  the  appellant's  cars  within  the  city 
limits  of  Seattle.  When  respondent  boarded  the  car,  he  asked 
the  conductor  in  charge  if  the  car  would  stop  at  Hill  street,  and 
was  informed  that  it  would.  When  the  car  approached  within 
about  a  block  of  Hill  street,  the  respondent  again  asked  the  con- 
ductor to  let  him  off  at  Hill  street,  and  the  conductor  responded, 
"All  right."  The  conductor  then  closed  the  gate  of  the  car  on 
the  side  toward  the  station  or  a  platform  which  was  used  for  that 
purpose,  and  left  the  gate  of  the  car  open  on  the  opposite  side 
of  the  car,  where  there  was  no  platform.  He  gave  the  motorman 
the  signal  to  stop.  Respondent  thereupon,  with  a  grip  in  his 
hand,  went  to  the  rear  of  the  car,  through  the  open  gate,  and  took 
a  position  on  the  step,  intending  to  alight  at  the  station  when  the 
car  should  stop.  The  car  slowed  down,  and  respondent  waited 
until  he  thought  it  was  about  to  stop,  and  then  stepped  off  the 

*See  preceding  case,  and  foot-notes. 
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car.    Just  at  that  moment  the  car  started  up  at  full  speed,  and 
respondent  was  thrown  to  the  ground,  and  injured. 

It  is  argued  by  the  appellant  that  these  facts  show  that  there 
was  no  negligence  of  the  appellant,  and  that  the  respondent  was 
himself  negligent  by  reason  of  attempting  to  alight  from  a  mov- 
ing car.  6  Cyc.  646,  and  Blakney  v.  Seattle  Electric  Company, 
28  Wash.  607,  68  Pac.  1037,  are  cited  to  support  this  argument. 
In  that  case  we  said :  "It  need  not,  of  course,  be  argued  that  a 
woman  of  mature  years  and  discretion  cannot  recover  from  a 
street  car  company  for  injuries  received  by  her  while  attempting  . 
of  her  own  volition  to  alight  from  one  of  its  cars  while  the  same 
is  in  motion,  nor  need  it  be  argued  that  it  is  negligence  per  se  to 
increase  the  speed  of  a  car,  nor  that  it  is  not  negligence  to  do  so 
when  a  passenger  is  in  the  act  of  alighting  therefrom  unless  the 
car  company  knows,  or  could  by  the  exercise  of  reasonable  dili- 
gence have  known,  that  circumstance;  and  this  latter  was  neither 
within  the  issues  nor  the  proofs  of  this  case."  This  case  does 
not  support  the  position  of  the  appellant  here,  because  here  the 
company  did  know,  or  at  least  should  have  known,  that  the  re- 
spondent was  in  the  act  of  alighting  from  the  car;  and,  instead 
of  permitting  the  car  to  come  to  a  stop  as  the  respondent  un- 
doubtedly had  a  right  to  suppose  would  be  done,  the  car  was 
suddenly  started  forward  while  he  was  in  the  act  of  alighting. 
The  act  of  the  conductor  in  closing  one  gate,  giving  the  signal  to 
stop,  and  leaving  the  other  gate  open  was  an  implied  invitation 
to  the  respondent  to  alight  on  that  side  of  the  car,  even  if  the 
platform  or  station  was  on  the  opposite  side.  The  respondent  cer- 
tainly had  a  right  to  suppose  under  the  circumstances  that  the  car 
would  stop  at  a  particular  point,  and  to  act  upon  that  assumption. 
If  thenar  had  not  slowed  down  to  the  point  of  stopping,  or  if 
respondent  had  not  been  led  to  believe  that  the  car  would  stop,  of 
course  he  would  have  been  negligent  in  attempting  to  alight  there- 
from while  it  was  in  motion.  But  here  the  car  was  at  the  point 
of  stopping  and  at  the  place  where  respondent  had  been  told  that 
it  would  stop.  We  think,  under  these  conditions,  he  cannot  be 
said  to  have  bean  negligent  as  a  matter  of  law.  The  motorman 
and  conductor  were  certainly  negligent  in  starting  the  car  again 
before  the  respondent  was  safely  off.  Appellant  also  argues  that 
the  complaint  was  sufficient,  but  the  complaint  will  be  treated  as 
amended  here  to  conform  to  the  facts,  which  we  think  are  suffi- 
cient. 

The  judgment  must  therefore  be  affirmed. 

Hadley,  C.  J.,  and  Root,  Crow,  and  FullErton,  JJ.,  concur. 
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(Supreme  Court  of  Indiana.  Nov.  26,  1907.) 
[82  N.  E.  Rep.  773.] 

Carriers — Passengers — ^Ticket — Effect^— That  part  of  a  railroad 
ticket  providing  that  its  use  was  limited  to  the  purchaser  and  the 
dependent  members  of  his  family,  and  that  a  transfer  would  involve 
its  forfeiture,  constituted  a  contract  between  the  purchaser  and  the 
carrier,  by  the  limitations  of  which  he  bound  himself  by  accepting 
the  ticket. 

Same — Limitations — Use  of  Ticket.* — In  consideration  of  a  reduced 
rate  of  fare,  a  carrier  is  entitled  to  prescribe  reasonable  limitations 
and  confine  the  use  of  a  ticket  to  the  purchaser  and  the  dependent 
members  of  his  family,  and  provide  for  forfeiture  in  case  of  transfer. 

Same — Forfeiture — Subsequent  Use — Ejection.t — Where  a  20-trip 
ticket  sold  at  a  reduced  rate  was  limited  to  use  by  the  purchaser  and 
the  dependent  members  of  his  family,  and  provided  for  forfeiture  in  case 
of  transfer,  and  the  purchaser  permitted  persons  to  use  the  ticket 
who  were  not  entitled  to  do  so,  he  himself  was  not  thereafter  entitled 
to  use  unexpired  portions  thereof,  but  the  carrier  was  authorized  to 
refuse  it  and  eject  him  for  refusal  to  pay  fare  except  with  the  ticket. 

Same — ^Waiver  of  ForfeiturcJ — A  carrier  did  not  waive  its  right  to 
exact  a  forfeiture  of  a  ticket  because  of  previous  improper  use  by 
the  purchaser  of  the  ticket,  though  it  had  subsequently  honored  the 
ticket  for  transportation,  in  the  absence  of  proof  that  in  so  doing  it 
had  knowledge  or  notice  of  the  forfeiture. 

Same — Ejection — Grounds4 — A  carrier,  sued  for  ejection  of  a  pas- 
senger, was  not  precluded  from  relying  on  a  forfeiture  of  his  ticket 
for  misuse,  because  the  conductor  at  the  time  of  the  ejection  errone- 
ously refused  to  accept  the  ticket  because  it  had  expired. 

Appeal  from  Circuit  Court,  Clark  County ;  H.  C.  ^lontgomery. 
Judge. 

Action  by  Sargent  W.  Evans  against  the  Baltimore  &  Ohio 
Southwestern  Railroad  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Reversed  and  remanded  for  nev^    trial. 

*See  foot-notes  appended  to  Schubach  v.  McDonald  (Mo.),  il  R. 
R.  R.  613,  34  Am.  &  Eng.  R.  Gas.,  N.  S.,  613. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  to 
eject  a  railroad  passenger  for  failure  to  present  a  valid  ticket  and  re- 
fusal to  pay  fare,  see  foot-notes  appended  to  Southern  Ry.  Co.  v. 
Fleming  (Ga.),  24  R.  R.  R.  600,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  600. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  waiver  of 
the  conditions  of  passenger  tickets,  see  foot-notes  appended  to 
Bussey  v.  Charleston  &  N.  C.  Ry.  Co.  (S,  Car.),  24  R.  R.  R.  460,  47 
Am.  &  Eng.  R.  Cas.,  N.  S.,  460;  foot-notes  appended  to  Illinois  Cent. 
R.  Co.  V.  Jennings  (111.),  20  R.  R.  R.  15,  43  Am.  &  Eng.  R.  Cas.,  N. 
S.,  15. 

29  R  R  R— 39 
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Edward  Barton  and  Chas.  L,  Jcivett,  for  appellant. 
/.  K,  Marsh,  for  appellee. 

Jordan,  J.    Action  by  appellee  to  recover  damages  on.accouni 
of  an  alleged  wrongful  expulsion  by  appellant  railroad  company 
from  its  train  of  cars.     Appellee,  as  complainant  below,  alleges  in 
his  complaint,  inter  alia,  that  the  defendant  railroad  company  is  a 
corporation  organized  and  existing  under  the  laws  of  the  state  of 
Indiana ;  that  it  is  a  common  carrier,  and  for  more  than  two  years 
last  past  has  been  engaged  in  operating  for  the  carriage  of  pas- 
sengers, for  hire,  a  railroad  running  from  Cincinnati,  Ohio,  into 
and  through  the  state  of  Indiana ;  that  part  of  its  said  line  passes 
through  Clark  county,  in  said  state  of  Indiana,  to  ihe  city  of 
Louisville,  in  the  state  of  Kentucky.     It  is  further  averred  that 
the  town  of  Otisco,  in  Clark  county,  in  which  town  the  plaintiff 
had  resided  for  over  20  years,  is  a  station  on  said  line  of  railway. 
On  November  9,  1904,  he  purchased  from  the  defendant's  agent 
in  charge  of  its  station  office  at  said  town  of  Otisco  a  **20-trip 
family  ticket,"  which  it  kept  for  sale  at  said  station,  paying  for 
such  ticket  $8.    This  ticket  had  attached  thereto  20  coupons,  each 
of  which  entitled  the  plaintiff  to  be  carried  over  defendant's  road 
between  said  stations  of  Otisco  and  the  city  of  Louisville,  upon 
any  and  all  of  its  trains  stopping  at  the  former  station.    The  time 
for  which  the  ticket  was  good  for  use  on  defendant's  road  was 
limited  for  four  months  from  November  9,  1904,  the  date  of  pur- 
chase, making  the  date  of  expiration  March  9,  1905.     It  is  fur- 
ther charged  that,  through  and  by  the  mistake  and  negligence  of 
defendant's  selling  agent,  the  ticket  was  made  to  expire  on  March 
9,  1904,  said  date  being  written  on  the  ticket  by  defendant's  agent 
at  the  time  of  the  sale  thereof.    The  complaint  alleges  other  facts 
going  to  show  that  on  December  2,  1904,  plaintiff  boarded  one  of 
defendant's  trains  at  the  town  of  Otisco  for  the  purpose  of  being 
carried  thereon  as  a  passenger  to  the  city  of  I^uisville,  Ky. ;  that, 
when  he  took  passage  on  said  train,  he  had  in  his  possession  the 
ticket  in  controversy,  which  still  had  attached  thereto  four  un- 
used coupons,  each  of  which  entitled  him  to  be  carried  either  way 
between  the  aforesaid  stations;  that  the  agent  of  the  defendant, 
ihe  conductor  in  charge  of  said  train,  called  upon  plaintiff  to  pay 
the  regular  fare  from  Otisco  to  Louisville ;  that,  in  response  to 
said  request  and  demand,  plaintiff  presented  to  said  conductor 
the  ticket  in  question  with  its  four  coupons  attached.    On  exami- 
nation thereof,  the  conductor  refused  to  honor  it,  and  declined  to 
accept  any  of  its  coupons  so  attached  as  evidence  that  plaintiff 
had  paid  his  fare,  and  was  therefore  entitled  to  be  carried  as  a 
passenger  over  said  railroad.     The  conductor  demanded  that  he 
either  pay  the  regular  fare  from  Otisco  to  the  city  of  Loui^^ville 
or  leave  the  train.    It  is  further  charged  that  the  conductor  con- 
tended that  because  and  for  the  reason  that  the  date,  March  9, 
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1904,  as  written  on  the  first  page  of  the  cover  thereof,  as  the 
time  upon  which  the  ticket  would  expire,  that  said  ticket  was  no 
longer  good,  and  did  not  entitle  plaintiff  to  be  carried  thereon. 
Plaintiff  alleges  that  he  explained  to  the  conductor  that  said  date 
must  be  a  mistake,  and  that  March  9,  1904,  as  written  upon  the 
ticket  was  intended  for  March  9,  1905,  the  date  of  expiration. 
The  complaint  alleges  that,  notwithstanding  said  explanations  as 
given  by  the  plaintiff  to  the  conductor  to  show  that  his 
ticket  had  not  expired,  the  latter  still  refused  to  honor 
it,  and  then  and  there  requested  that  plaintiff  pay  his  fare 
from  Otisco  to  Louisville,  which  payment  he  refused  to  make  on 
the  ground  that  he  was  entitled  to  be  carried  over  defendant's 
road  upon  said  ticket.  Thereupon,  as  charged,  the  conductor 
caused  the  train  to  be  stopped,  and  then  wrongfully,  and  in  a 
rude  insolent  manner,  and  in  the  hearing  and  presence  of  the 
other  passengers,  ejected  plaintiff  from  the  train.  The  pleading 
closes  with  the  allegation  that  by  said  expulsion  the  plaintiff  was 
greatly  outraged,  humiliated,  etc.,  and  damages  are  demanded  in 
the  sum  of  $3,000.  In  the  light  of  the  facts  alleged,  it  is  mani- 
fest that  plaintiff  bases  his  action  herein  wholly  upon  tort,  andt 
not  upon  contract. 

The  defendant  unsuccessfully  demurred  to  the  complaint  for 
want  of  facts,  and  thereafter  filed  an  answer  in  five  paragraphs ; 
the  first  being  the  general  denial.  The  second  paragraph  of  the 
answer  avers:  "That  the  coupon  ticket  mentioned  in  plaintiff's 
complaint  was  a  special  rate  ticket,  sold  at  a  reduced  rate  in  con- 
sideration that  the  same  should  be  purchased,  held,  and  used  by 
the  plaintiff  in  conformity  with  the  contract  printed  and  written 
upon  said  ticket  and  made  part  thereof.  Said  ticket  was  called 
a  '20-trip  family  ticket,'  and  contained  20  coupons,  each  one  of 
which  entitled  the  plaintiff,  or  a  dependent  member  of  his  family, 
to  passage  between  Otisco  station  and  Louisville  station  on  de- 
fendant's railroad  when  presented  and  used  under  the  conditions 
named  in  said  contract.  Said  contract  was  partly  printed  and 
partly  written  on  said  ticket,  and  a  copy  of  the  material  parts 
thereof  is  filed  with  and  made  a  part  of  this  answer,  marked  *Ex- 
hibit  A.'  The  defendant  avers  that  the  plaintiff  purchased  said 
ticket  at  a  reduced  and  less  rate  than  the  regular  rate  of  fare  be- 
tween said  stations  of  Otisco  and  Louisville  in  consideration  of 
the  agreements  and  obligations  upon  the  plaintiff  in  said  contract 
contained,  and,  among  others,  the  following  agreement  and  obli- 
gations on  the.  part  of  the  plaintiff.''  This  agreement  or  contract 
is  embodied  in  the  paragraph,  and  is  the  same  one  hereinafter  set 
out  in  the  evidence.  The  paragraph  then  proceeds  to  allege,  or 
show,  that  the  plaintiff,  after  the  purchase  of  the  ticket  alleged  in 
his  complaint,  Ijut  previous  to  December  2,  1904,  the  date  of  the 
expulsion,  had  violated  and  broken  said  contract  by  transferring 

^aid  ticket  to  certain  persons  named  and  mentioned  in  said  plead- 
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ing;  that  such  transfer  of  the  ticket  consisted  in  plaintiff  allow- 
ing and  permitting  each  of  the  aforesaid  named  persons  to  use  it 
and  travel  upon  one  of  the  coupons  thereof  over  defendant'^ 
railroad  between  the  stations  of  Otisco  and  Louisville ;  that  nei- 
ther of  the  persons  so  using  said  ticket,  as  aforesaid,  was  a  de- 
pendent member  of  plaintiff's  family.  It  is  further  averred  that 
plaintiff,  by  reason  of  the  wrongful  transfers  of  the 
use  of  said  ticket,  had,  under  its  terms  and  conditions, 
forfeited  all  of  his  rights  thereunder  before  December  2,  1904, 
and  therefore  was  not  at  the  time  the  ticket  was  presented  lo 
the  conductor,  as  alleged  in  the  complaint,  entitled  to  passage 
thereon  upon  defendant's  said  train  of  cars.  With  some  excep- 
tions, the  fourth  paragraph  of  the  answer  is  substantially  the 
same  as  the  second.  It  sets  out  the  contract  embraced  in  the 
ticket  in  like  manner  as  does  the  second,  and  charges,  among 
other  things,  that  after  the  purchase  of  said  ticket  on  November 
9,  1904,  by  plaintiff,  but  prior  to  December  2,  1904,  to  wit,  on 
November  19th  of  the  latter  year,  plaintiff  violated  said  contract, 
and  thereby  forfeited  all  of  his  rights  under  the  ticket  to  be  car- 
.ried  over  appellant's  railroad,  for  the  reason  and  because  on  said 
November  19,  1904,  he  sold  and  transferred,  in  consideration  of 
$1.60  to  him  paid,  the  use  of  said  ticket  to  one  Bessie  Kirk  and 
her  sister,  and  permitted  them  to  take  and  have  possession  of  the 
ticket  and  use  four  of  the  coupons  attached  thereto  for  passage 
of  the  aforesaid  named  persons  over  defendant's  railroad  from 
Otisco  to  the  city  of  Louisville  and  return ;  that  said  Bessie  Kirk 
and  her  sister  were  not  dependent  members  of  the  plaintiff's  fam- 
ily, nor  were  they  in  any  manner  connected  with  the  same.  It 
is  further  averred  that,  after  using  said  ticket,  the  aforesaid  par- 
ties returned  it  back  to  the  plaintiff,  and  that  thereafter,  upon  the 
occasion  alleged  in  his  complaint,  he  attempted  to  use  it  for  his 
passage  from  Otisco  to  Louisville;  that  the  ticket  so  presented 
by  plaintiff  to  defendant's  conductor,  as  charged  in  the  complaint, 
was  the  same  ticket  which  the  plaintiff  had  previously  sold  and 
transferred  to  said  Bessie  Kirk  and  her  sister,  as  hereinbefore  al- 
leged. Plaintiff  successfully  demurred  to  the  second,  third,  and 
fourth  paragraphs  of  the  answer,  and  replied  to  the  fifth.  As  he, 
in  his  complaint,  only  disclosed  or  exhibited  such  provisions  of 
the  ticket  in  question  as  were  favorable  or  available  to  him,  it 
was  the  right  or  privilege  of  defendant  to  set  up  in  its  answer  any 
of  its  provisions  or  stipulations,  and  thereby  seek  to  avail  itself  of 
such  affirmative  defense.  Under  the  issues  as  joined  between  the 
parties,  there  was  a  trial  by  jury  and  a  verdict  returned  in  favor 
of  the  plaintiff,  assessing  his  damages  at  $100.  Defendant  moved 
for  a  new  trial,  assigning  as  grounds  therefor  that  the  verdict  wa^ 
not  sustained  by  sufficient  evidence,  that  it  was  contrary  to  law, 
and  that  the  court  erred  in  giving  and  refusing  certain  instmc- 
tions.     This  motion  was  overruled,  and  judgment  was  rendered 
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on  the  verdict.  The  errors  assigned  and  relied  upon  for  reversal 
are  predicated  upon  the  rulings  of  the  trial  court  in  sustaining 
the  demurrer  to  the  second,  third,  and  fourth  paragraphs  of  an- 
swer and  in  denying  the  motion  for  a  new  trial. 

The  evidence  in  the  record  may  be  said  to  establish  the  follow- 
ing facts:  Defendant  is  an  incorporated  railroad  company,  en- 
gaged as  a  common  carrier  in  operating  the  railroad  as  alleged  in 
the  complaint.  Plaintiff  is  a  resident  of  the  town  of  Otisco,  in 
Clark  county,  Ind.,  and  is  engaged  at  that  place  as  a  retail  mer- 
chant. This  town  is  a  station  situated  on  defendant's  railroad 
about  25  miles  distant  from  the  city  of  Louisville,  Ky.  The  reg- 
ular fare  for  single  passage  between  Otisco  and  Louisville  is  69 
cents.  At  the  office  of  defendant  in  said  town  it  kept  for  sale 
what  is  known  as  a  "20-coupon  family  ticket."  This  ticket  con- 
tained 20  coupons,  each  of  which  was  good  for  a  single  passage 
over  defendant's  road  either  way,  between  the  aforesaid  stations, 
and  was  sold  and  issued  for  $8,  which  made  the  fare  or  rate  for 
a  single  trip  between  Otisco  and  Louisville  40  cents,  less  than 
tvvo-thirds  of  the  regular  fare.  These  tickets,  for  the  considera- 
tion of  such  reduced  fare,  were  sold  under  a  special  contract,  and 
their  use  was  expressly  limited  to  the  purchaser  and  the  depend- 
ent members  of  his  family.  The  ticket  in  dispute  was  introduced 
in  evidence  at  the  trial  by  plaintiff.  It  was  shown  that  the  latter 
purchased  it  on  November  9,  1904,  from  defendant's  agent  at 
said  station  of  Otisco.  The  date  of  purchase  was  stamped  on  the 
back,  or  cover,  thereof.  The  ticket  had  attached  thereto  20  cou- 
pons, each  of  which  was  good  for  passage  either  way  between  the 
aforesaid  mentioned  stations.  On  a  part  of  the  ticket,  in  a  place 
provided  for  that  purposes,  the  name  of  plaintiff  as  purchaser 
thereof  was  written  in  ink,  as  was  also  the  date  on  which  the 
ticket  would  expire,  viz.,  four  months  from  the  date  of  sale.  It 
appears  that  defendant's  selling  agent,  through  a  mistake,  wrote 
March  9,  1904,  as  the  time  of  the  expiration  of  the  ticket,  instead 
of  March  9,  1905,  as  it  should  have  been.  Plaintiff,  after  the  pur- 
chase of  this  ticket,  used  it  himself  for  passage  over  defendant's 
road.  He  also  appears  to  have  permitted  other  persons  to  use  it, 
as  hereinafter  shown.  On  December  2,  1904,  four  of  the  coupons 
remained  unused.  The  ticket,  as  given  in  evidence,  omitting  the 
coupons,  is  as  follows : 

On  December  2,  1904,  plaintiff,  desiring  to  go  to  Louisville  on 
business,  boarded  a  passenger  train  of  defendant's  road  for  that 
city.  He  had  in  his  possession  at  that  time  the  ticket  in  contro- 
versy, which  then  contained  four  unused  coupons.  It  appears 
that  he  was  not  acquainted  with  the  conductor  in  charge  of  the 
train.  In  response  to  the  conductor's  demand  for  his  fare,  he 
presented  and  tendered  the  ticket  in  question.  On  an  examina- 
tion thereof,  the  conductor  appears  to  have  contended  that  the 
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ticket  had  expired.  This  plaintiff  denied,  and  pointed  to  the  date 
of  the  ticket,  and  claimed  that  there  must  be  a  mistake  in  the  date 
of  expiration,  which,  as  he  asserted,  he  had  not  before  discovered. 
The  date  of  sale,  as  it  appeared  upon  the  ticket,  was  dim,  and  the 
conductor,  as  he  testified  at  the  trial,  was  unable  '*to  make  it  out. ' 
He  appears  to  have  made  a  second  examination,  and  again  in- 
formed plaintiff  that  the  ticket  was  **an  old  one,"  and  was  not 
good,  and  requested  him  to  either  pay  his  fare  or  leave  the  train. 
Plaintiff,  in  response  to  this,  said,  "Put  me  off,"  and  refused  to 
pay  the  required  fare.  The  conductor  then  stopped  the  train  and 
directed  plaintiff  to  get  off,  which  he  accordingly  did,  testifying 
at  the  trial  that  he  did  so  because  the  conductor  ordered  him  to 
leave  the  train  or  pay  his  fare.  He  declined  to  pay  the  fare  de- 
manded, on  the  ground  that  his  ticket  was  good  and  he  was  en- 
titled to  be  carried  thereon.  No  force  or  violence  whatever  ap- 
pears to  have  been  used  by  the  conductor  to  eject  him,  and  no 
harsh  or  insulting  language  was  employed  by  the  conductor  on 
said  occasion.  After  alighting  from  the  train,  plaintiff  started  on 
his  return  to  his  home  at  Otisco,  which  was  something  over  two 
miles  from  the  place  where  he  left  the  train.  On  the  road,  he 
stopped  and  visited  for  some  time  at  the  home  of  his  married 
daughter,  who  lived  near  the  highway  over  which  he  was  travel- 
ing. He  arrived  at  his  place  of  business  in  Otisco  in  about  three 
hours  from  the  time  he  left  the  train.  On  the  next  day  he  went 
to  Louisville  over  defendant's  road.  He,  by  his  own  undisputed 
admission  and  statement,  fully  established  upon  the  trial  that  a 
short  time  after  he  purchased  and  accepted  the  ticket  in  contro- 
versy, but  prior  to  December  2,  1904,  he  permitted  and  allowel 
his  married  son,  Henry  Evans,  and  also  the  wife  of  the  latter,  to 
use  the  ticket  for  passage  over  defendant's  road  between  Louis- 
ville and  Otisco  and  return.  His  said  son  was  a  man  of  family, 
36  years  of  age,  and  resided  with  his  family  in  the  city  of  Louis- 
ville. The  time  Henry  Evans  and  his  wife  were  permitted  to  use 
the  ticket  for  passage  was  upon  an  occasion  when  they  were  visit- 
ing at  the  home  of  plaintiff.  These  parties  in  no  manner  are 
shown  to  have  been  dependent  members  of  plaintiff's  family.  On 
another  occasion,  after  plaintiff  had  purchased  and  accepted  this 
ticket,  and  a  short  time  only  before  December  2,  1904,  he  trans- 
ferred or  turned  over  the  ticket  to  a  Miss  Katie  Kirk  to  be  used 
by  her  and  her  sister,  Bessie  Kirk,  for  passage  over  defendant's 
road  from  Otisco  to  Louisville  and  return.  Miss  Kirk,  as  shown, 
procured  the  ticket  from  plaintiff  on  Saturday,  and  on  the  Mon- 
day following,  after  she  and  her  sister  had  used  it  for  passage 
over  defendant's  road  from  Otisco  to  Louisville  and  return,  she 
returned  it  to  plaintiff,  and  paid  him  for  the  use  of  the  four  cou- 
pons $1.60.  Neither  of  the  Kirk  sisters  were  dependent  members 
of  plaintiff's  family,  nor  in  any  manner  connected  therewith. 
There  is  no  evidence  to  show  that  defendant  company  at  the 
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lime  plaintiff  was  expelled,  or  prior  thereto,  had  any  knowledge  or 
notice  that  he  had  misused  his  ticket  by  allowing  or  permitting 
the  persons  heretofore  mentioned  to  use  it  for  passage  over  its 
road,  nor  that  it,  with  knowledge  of  such  misuse,  assented  thereto. 
Neither  is  there  any  evidence  to  show  that  any  of  the  defendant's 
conductors  at  the  time  they  accepted  the  ticket  for  the  passage  of 
Henry  Evans  and  his  wife,  or  for  passage  by  the  Kirk  sisters^ 
knew  or  had  any  knowledge  that  the  aforesaid  parties  were  not 
dependent  members  of  plaintiff's  family  and  that  plaintiff  was 
misusing  his  ticket. 

The  principle  question  argued  by  appellant's  counsel,  in  discuss- 
ing the  alleged  erroneous  rulings  of  the  court  in  sustaining  the 
demurrer  to  the  second  and  fourth  paragraphs  of  the  answer  and 
in  refusing  to  charge  the  jury  as  requested  by  appellant  in  in- 
struction number  three,  and  also  as  raised  or  presented  by  the  un- 
disputed facts  established  by  the  evidence,  is:  Was  appellee,  at 
the  time  he  was  expelled  from  the  train  in  controversy,  legally  en- 
titled to  be  carried  as  a  passenger  upon  the  ticket  in  question,  and 
can  his  expulsion  under  the  facts  be  justified  by  appellant  in  this 
action  on  the  ground  that  he,  prior  to  his  removal  from  the  train, 
had  violated  or  broken  the  contract  contained,  or  expressed,  in 
the  ticket,  and  therefore  had  forfeited  his  right  to  be  carried  as  a 
passenger  over  appellant's  road  upon  said  ticket?  Counsel  for 
appellant  in  his  brief,  in  discussing  the  forfeiture  branch  of  the 
case,  says:  "I  treat  the  mistake  of  the  agent  in  dating  the  ticket 
and  its  obliterated  condition  at  the  time  it  was  presented  as  be- 
side the  question,  and  argue  it  from  the  standpoint  of  a  valid  ticket 
originally,  and  upon  which  the  dates  had  been  correctly  stated. 
In  other  words,  assuming  that  this  ticket,  instead  of  showing  on 
its  face  that  it  expired  March  9,  1904,  had  shown  that  it  ^\ould 
not  expire  until  March  9,  1905,  and  had  been  presented  by  Evans 
under  the  circumstances  disclosed  by  the  answer  and  the  evidence, 
was  Evans  rightfully  on  the  train  and  entitled  to  be  carried  to 
I-»ouisville  upon  the  ticket  ?"  In  fact,  it  may  be  said  that  the  the- 
ory of  appellant  upon  this  phase  of  the  case,  as  presented  by  the 
second  and  fourth  paragraphs  of  its  answer  and  by  instruction 
number  three  as  requested  but  refused,  and  under  the  undisputed 
facts  established  by  the  evidence,  is  that  appellee,  by 
having  permitted  or  allowed  the  ticket  in  question  to 
be  used  by  persons,  as  hereinbefore  shown,  who  were 
not  dependent  members  of  his  family,  to  travel  thereon 
for  one  or  more  trips  over  appellant's  road,  thereby,  un- 
der its  terms  and  conditions,  forfeited  his  right  to  further  use  the 
ticket  for  passage,  and  that  upon  his  refusal  or  failure  to  pay  his 
fare,  under  the  circumstances,  on  the  occasion  of  his  expulsion, 
appellant's  agent  was  justified  in  requiring  him  to  leave  the  train, 
as  shown  by  the  evidence,  and  that  he  cannot  recover  in  this  ac- 
tion.   Counsel  for  appellee,  however,  deny  the  sufficiency  of  the 
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paragraphs  of  the  answer,  and  further  contend  that  the  facts 
relied  upon  under  the  evidence  as  operating  or  involving  the  for- 
feiture are  not  sufficient,  for  the  reason  that  a  forfeiture  is  not 
favored  by  law.  They  further  assign  and  argue  that  appellant  can- 
not justify  in  this  action  the  expulsion  of  appellee  at  the  time  and 
upon  the  occasion  in  question,  because  its  conductor  placed  the 
right  to  demand  or  require  that  appellee  either  pay  his  fare  or 
leave  the  train,  not  upon  the  ground  that  he  had  forfeited  his 
ticket,  because  he  had  violated  the  contract  in  the  use  thereof,  as 
shown,  but  upon  the  ground  that  the  ticket  was  an  old  one,  or  had 
expired.  Consequently  it  is  asserted  that  appellant  must  be  held 
to  be  estopped  from  availing  itself  of  the  forfeiture  of  the  ticket 
in  this  action.  They  further  argue  that,  if  the  ticket  was  for- 
feited because  it  had  been  transferred  and  misused  as  shown, 
then,  as  it  appears,  that  after  such  usage,  but  before  December  2, 
1904,  appellant  had  honored  it  for  appellee's  passage  without  ob- 
jection, the  alleged  forfeiture  must  thereby  be  considered  as 
waived. 

It  is  settled  beyond  dispute  that  the  part  of  the  ticket  in  con- 
troversy, whereby  its  use  for  passage  over  appellant's  road  is  ex- 
pressly limited  to  appellee  and  the  dependent  members  of  his 
family  and  the  further  stipulation,  or  condition  therein  that  its 
transfer  for  one  or  more  trips  should  involve  a  forfeiture,  con- 
stituted a  contract  between  appellant  and  appellee,  and  he,  by  ac- 
cepting  the  ticket  at  the  time  of  its  sale,  assented  to  such  limita- 
tions, terms,  conditions,  or  stipulations,  and  consequently  is  bound 
thereby.     Terre  Haute,  etc.,  R.  Co.  v.  Fitzgerald,  47  Ind.  79; 
Pullman  Palace  Car  Co.  v,  Taylor,  65  Ind.  153,  32  Am.  Rep.  57; 
Pittsburg,  etc.,  R.  Co.  v.  Higgs,  165  Ind.  694,  76  N.  E.  299,  4  L 
R.  A.  (N.  S.)  1081 ;  Mosher  v.  St.  Louis,  etc.,  R.  Co.,  127  U.  S. 
390,  8  Sup.  Ct.  1324,  32  L.  Ed.  249;  6  Cyc.  pp.  570,  571.    It  is  as  ' 
equally  well  settled  that,  in  consideration  of  the  reduced  rate  or 
fare  for  which  the  ticket  was  sold  or  issued  by  appellant  to  ap- 
pellee, it  had  the  right  to  expressly  prescribe  therein  reasonable 
limitations,  conditions  and  terms  upon  which  it  was  to  be  used; 
or,  in  other  words,  it  had  the  right,  as  it  did,  to  limit  or  confine 
the  use  of  the  ticket  for  passage  over  its  road  to  appellee  and  the 
dependent  members  of  his  family,  and  to  further  stipulate  or  pro- 
vide, as  was  virtually  done,  in  effect  at  least,  under  the  express 
provision  that  the  transfer  by  appellee  of  its  use  for  passage  for 
one  or  more  trips  to  a  person  not  a  dependent  member  of  his 
family  should  operate  as  or  involve  a  forfeiture  of  the  ticket,  or 
of  appellee's  right  thereunder.     Post  7'.  Chicago,  etc.,  R.  Co.,  14 
Neb.  110,  15  N.  W.  225.  45  Am.  Rep.  100;  Drummond  v.  South- 
ern Pacific   R.  Co.,   7   Utah,  118,   25   Pac.  733;   Bovlan  v.  Hot 
Springs  R.  Co.,  132  U.  S.  146,  10  Sup.  Ct.  50,  33  L.  Ed.  290; 
Pennington  v.  Philadelphia,  etc.,  R.  Co.,  62  Md.  95 ;  Rahilly  f.  St. 
Paul,  etc.,  R.  Co.,  66  Minn.  153,  68  N.  W.  853 ;  Eastman  v.  Maine 
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Central  R.  Co.,  70  N.  H.  240,  46  Atl.  54 ;  Levinson  v,  Texas,  etc., 
R.  Co.  (Tex.  Civ.  App.)  43  S.  W.  1032;  Freidenrich  v,  Baltimore, 
etc.,  R.  Co.,  53  Md.  201 ;  Houston,  etc.,  R.  Co.  v.  Ritter,  16  Tex. 
Civ.  App.  482,  41  S.  W.  753 ;  3  Thompson  on  Negligence,  §  2583 ; 
4  Elliott  on  Railroads,  §  1599. 

The  question  presented  and  decided  in  Freidenrich  v.  Balti- 
more, etc.,  R.  Co.,  supra,  is  quite  analogous  to  the  one  raised  in 
this  appeal  by  counsel  for  appellant  in  respect  to  the  forfeiture 
of  appellee's  ticket.  The  action  in  the  case  last  cited  was  insti- 
tuted by  appellant,  Freidenrich,  to  recover  damages  for  an  al- 
leged wrongful  expulsion  from  the  cars  of  appellee.  It  appears 
that  he  had  purchased  from  the  railroad  company  a  commutation 
ticket,  good  for  passage  over  appellee's  road  between  Baltimore 
and  Washington  for  three  months  from  the  date  of  issue,  Feb- 
ruary 1,  1877.  Thts  ticket,  not  being  an  ordinary  passenger  ticket, 
was  sold  and  issued  by  the  company  only  upon  special  terms  and 
stipulations  prescribed  or  designated  on  its  face.  Among  these 
were  the  following:  "To  be  used  only  by  M.  A.  Friedenrich  be- 
tween Baltimore  and  Washington  from  February  1,  1877,  to 
April  30,  1877.  If  found  in  the  hands  of  any  one  but  the  party 
in  whose  name  it  is  issued  this  ticket  will  be  forfeited  and  taken 
up."  (Our  italics.)  Before  the  expiration  of  the  time  limit,  ap- 
pellant boarded  at  Baltimore  one  of  the  railroad  company's  cars 
for  the  purpose  of  being  carried  on  his  ticket  to  Washington. 
After  the  train  was  a  few  miles  beyond  Baltimore,  the  conductor 
in  charge  thereof  took  up  appellant's  ticket,  and  demanded  that 
he  pay  the  usual  passenger  fare.  On  what  ground  the  conductor 
based  his  right  to  take  up  appellant's  ticket  is  not  disclosed  by  the 
case  as  reported.  Appellant,  on  refusing  to  pay  his  fare,  was  ac- 
cordingly put  off  the  train  by  the  conductor ;  no  force  or  violence, 
or  harsh  language  being  used  by  the  latter  in  removing  him.  The 
principal  facts  upon  which  the  railroad  company  relied  at  the  trial 
to  justify  the  act  of  its  conductor  in  removing  appellant  from  its 
train  were :  That  the  ticket  in  question  had  been  used  for  pas- 
sage over  its  railroad  by  persons  other  than  appellant  after  it  had 
been  issued  to  him,  but  before  the  time  of  his  expulsion  from  the 
car.  Upon  a  trial  by  jury,  defendant  company  had  a  verdict  in 
its  favor  and  the  plaintiff  appealed,  and  claimed  on  appeal  that 
the  trial  court  erred  in  giving  certain  instructions,  or  charges,  to 
the  ]\iTy%  wherein  it  was  substantially  stated  that,  if  the  jurvfound 
that  the  ticket  in  evidence  was  purchased  under  a  special  contract 
between  the  plaintiff  and  defendant,  by  which  the  plaintiff  agreed 
that  in  consideration  of  the  price  paid  therefor  that  it  should  be 
used  only  by  him  in  riding  on  the  cars  of  the  defendant  during 
the  time  limited  by  the  terms  thereof,  and  between  the  stations 
flesignated  therein,  and  was  to  be  forfeited  and  taken  up  if  used 
for  such  purpose  by  persons  other  than  the  plaintiff,  then  if  the 
jury  further  found  from  the  evidence  that  said  ticket  was  used  by 
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persons  other  than  the  plaintiff  in  riding  in  defendant's  cars,  and 
that  the  agents  of  the  defendant,  after  such  use  of  said  ticket  by 
persons  other  than  the  plaintiff,  took  up  said  ticket,  then  by  the 
terms  and  conditions  of  such  agreement  the  rights  and  priviliges 
given  and  granted  by  such  ticket  because  forfeited,  and  the  de- 
fendant or  its  agents  had  the  right  to  take  up  such  ticket  when- 
ever found,  even  in  the  hands  of  the  person  to  whom  it  was  is- 
sued.   The  trial  court  further  charged  that,  if  the  jury  believed 
that  the  plaintiff  was  ejected  from  defendant's  cars  at  the  time 
and  place  and  under  the  circumstances  detailed  by  him  in  the  ev- 
idence, nevertheless  he  was  not  entitled  to  recover  under  the 
pleadings  and  evidence  if  the  jury  further  found  from  the  evi- 
dence that  any  person  or  persons  other  than  plaintiff  himself  had 
previously  used  the  same  ticket,  riding  or  traveling  on  its  cars  be- 
tween the  cities  of  Baltimore  and  Washington^  provided  the  jury 
further  found  that  the  defendant's  conductors  or  collectors  did 
not  know  that  the  person  or  persons  who  had  so  previously  used 
the  ticket  was  or  were  rightfully  entitled  to  use  it,  and  being  the 
same  person  or  persons  to  whom  the  ticket  had  been  actually  is- 
sued.    The  charge  further  advised  the  jury  that,  if  they  found 
from  the  evidence  that  "the  plaintiff  at  the  time  and  place  where 
he  was  ejected   from  defendant's  cars  was  riding  or  traveling 
thereon   with    the  commutation  ticket   in    evidence   in   the  case, 
nevertheless  the  possession  of  such  ticket  did  not  entitle  him  to 
use  it  in  riding  or  traveling  on  defendant's  cars  if  the  jury  shall 
further  believe  from  all  the  evidence  that  such  ticket  had  pre- 
viously to  that  time  been  used  by  a  person  or  persons  other  than 
plaintiff  in  riding  on  said  train  and  between  the  cities  of  Balti- 
more and  Washington  with  the  knowledge  and  consent  of  the 
plaintiff."    The  court  approved  and  sustained  these  charges  as  an- 
nouncing a  correct  principle  of  law  applicable  to  the  case,  and 
held  that  the  ticket  was  properly  taken  from  appellant,  if  before 
the  time  of  such  taking  it  had  been  used  by  any  person  other  than 
appellant  with  his  connivance,  and,  if  so  used,  the  railroad  com- 
pany's agent  had  thereafter  the  right  to  take  it  up,  even  in  the 
hands  of  appellant  himself,  to  whom  it  was  issued.  In  consider- 
ing the  question  in  that  appeal,  the  court  said:     "It  [the  ticket] 
was  the  subject  of  contract  between  the  company  and  the  passen- 
ger, and  the  conditions  and  stipulations  annexed  became  mutually 
binding  so  soon  as  the  ticket  was  issued  by  the  one  and  accepted 
by  the  other.    The  company  thereby  became  bound  to  carty  ap- 
pellant on  its  cars  according  to  the  terms  of  its  understanding, 
and  he,  on  his  part,  was  bound  by  all  of  the  terms  and  ^conditions 
upon  which  the  ticket  was  issued.     Among  these  conditions,  as 
before  stated,  was  its  forfeiture  if  used  by  another  person,  and, 
if  so  used,  it  was  to  be  taken  up."    Evidence  in  that  case  wa« 
given  to  prove  that  after  the  issue  of  the  ticket,  but  before  the 
expulsion  of  appellant,  it  had  been  used  for  transportation  over 
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the  company's  railroad  by  persons  other  than  appellant.  In  is 
true,  as  a  primal  rule,  that  forfeitures  are  not  favored  either  in 
equity  .or  at  law.  It  follows  from  this  principle  that  provisions 
or  stipulations  of  doubtful  intent  in  instruments  or  documents 
providing  for  forfeitures  are  to  receive  a  strict  construction 
against  the  person  for  whose  benefit  they  are  inserted.  There  is, 
however,  no  room  for  the  application  of  this  principle  to  the  pro- 
vision or  stipulation  contained  in  the  contract  herein  involved.  It 
is  not  impressed  with  any  doubtful  intent  or  meaning  as  to  what 
was  intended  by  the  parties  thereto.  Appellant  and  appellee,  by 
the  express  stipulation  or  provision  that  the  use  of  the  ticket 
should  be  limited  to  him  and  the  dependent  members  of  his  fam- 
ily, and  that  the  "transfer  for  one  or  more  trips  involves  a  for- 
feiture," certainly  understood  and  contemplated  what  the  legal 
results  or  consequences  would  be — i.  e.,  forfeiture — in  the  event 
of  a  transfer  of  the  use  of  the  ticket  to  persons  other  than  the 
dependent  members  of  his  family  in  violation  of  the  stipulation 
in  the  contract. 

The  case  of  Eastman  v.  Maine  Central  R.  Co.,  supra,  was  an 
action  in  assumpsit  to  recover  the  price  of  certain  coupons  of  a 
milage  ticket.  The  question  of  forfeiture  of  this  ticket'  by  the 
plaintiiT  was  raised  and  presented  in  that  action  on  the  ground 
that  he  had  violated  the  contract  under  which  the  ticket  had  been 
sold  and  issued  to  him  by  allowing  a  person  other  than  himself 
to  use  it  for  passage  over  defendant's  road.  Under  its  terms,  the 
ticket  in  question  was  limited  to  the  use  of  the  purchaser  and  pro- 
vided for  a  forfeiture  in  the  event  it  was  presented  by  a  person 
other  than  the  one  in  whose  name  it  had  been  issued.  After  the 
violation  of  the  contract  by  the  plaintiff  in  allowing  another  per- 
son to  use  his  ticket  for  transportation,  it  was  taken  up  by  the 
company's  conductor  as  forfeited  and  returned  to  the  company's 
general  office.  The  court  in  that  case  denied  the  right  of  the  plain- 
tiff to  recover,  justifying  under  the  facts  the  right  of  the  com- 
pany's agent  in  takipg  up  the  ticket.  In  considering  the  question 
of  forfeiture,  the  court  in  that  case,  by  Blodgett,  C.  J.,  said :  "Tho 
plaintiff  made  the  contract  voluntarily  and  understandingly  and 
the  responsibility  for  its  termination  rests  solely  with  himself. 
There  is  no  rule  better  settled  or  more  just  in  itself  than  that  the 
parties  who  voluntarily  and  understandingly  enter  into  such  con- 
tracts must  be  governed  by  their  terms,  and  are  subject  to  the  le- 
gal consequences  of  their  violation.  Having  intentionally  violated 
the  express  conditions  of  his  contract,  the  plaintiff's  mileage  book 
justly  became  forfeited  in  accordance  with  those  conditions,  and 
for  the  resulting  pecuniary  loss  to  him  thei*e  is  nobody  to  blame 
but  himself.  In  such  a  case  the  law  affords  no  relief.  A  party  can- 
not maintain  an  action  founded  upon  his  own  dishonesty  and 
fraud." 

In  like  manner  in  the  case  before  us,  under  the  facts,  it  may  be 
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asserted  that  appellee,  of  his  own  free  will,  in  order  to  secure  a 
reduced  fare  over  appellant's  road,  entered  into  the  special  con- 
tract upon  which  the  ticket  was  sold  or  issued  to  him,  and  he  must 
be  held  to  be  controlled  by  the  express  or  positive  terms  and  con- 
ditions as  therein  prescribed,  to  which  he  assented,  and  under 
the  law  must  be  subjected  to  the  legal  consequences  which  he 
agreed  should  follow  for  his  intentional  violation  of  the  contract. 
His  wrongful  transfer  or  use  of  the  ticket  which  he  permitted  by 
persons  as  disclosed  in  the  evidence  was  in  fraud  of  appellant's 
rights  under  the  contract  and,  if  he  could  so  misuse  his  ticket ' 
with  impunity,  then  the  stipulation  or  condition  in  the  contract 
against  such  transfer  or  use  would  be  futile,  and  of  no  avail  to 
the  railroad  company.  By  the  terms  "involves  its  forfeiture/*  as 
employed  in  the  contract,  the  parties  thereto  certainly  contemplate 
that  the  usual  meaning  accorded  to  the  word  "involves"  was  in- 
tended. As  defined  by  our  lexicographers,  the  following,  among 
others,  is  given  as  the  definition  or  meaning  of  the  word  "in- 
volve"; "To  imply";  "to  include";  or  necessitate  as  a  result  or 
legal  consequence."  See  word  "Involve,"  Standard  Dictionary;  23 
Cyc.  pp.  352,  353. 

In  the  case  of  Insurance  Company  of  North  America  v.  Mar- 
tin, 151  Ind.  209,  51  N.  E.  361,  the  forfeiture  of  a  fire  insurance 
policy  was  involved  on  the  ground  that  a  transfer  of  the  propert}^ 
insured,  before  its  destruction  by  fire,  had  been  made  in  viola- 
tion of  a  stipulation  in  the  policy  providing  that,  if  a  transfer  of 
the  property  was  made  without  the  consent  of  the  insurance  com- 
pany, the  insurance  should  cease  from  the  date  of  such  transfer. 
In  that  appeal,  in  reviewing  the  question  as  there  raised,  we  af- 
firmed that  the  alienation  of  the  insured  property,  in  violation 
of  the  prohibition  or  condition  contained  in  the  policy,  ipso  facto 
avoided  or  invalidated  the  policy,  unless  the  transferee,  with  the 
consent  of  the  company,  had  taken  an  assignment  of  the  policy. 
We  perceive  no  reason  why  a  similar  or  like  rule  is  not  appli- 
cable to  the  question  of  forfeiture  involved  in  this  appeal.  By  the 
voluntary  transfer  of  his  ticket,  as  shown  imder  the  facts,  in  vio- 
lation of  the  positive  stipulation  or  condition  embraced  in  the  con- 
tract,  appellee  may  be  said  to  have  ipso  facto  terminated  or  for- 
feited his  right  to  longer  use  the  ticket  for  transportation  over 
appellant's  road.  Consequently,  at  the  time  of  his  expulsion,  he 
had  no  right  to  require  appellant  company  to  carry  him  over  its 
road  on  said  ticket,  unless  it  had  legally  waived  the  wrongful 
transfer  by  him  of  his  ticket,  and,  in  the  absence  of  such  waiver, 
it  was  his  duty  upon  the  occasion  in  question  to  either  pay  his 
fare  or  leave  the  train,  as  he  was  requested  by  appellant's  con- 
ductor. There  is,  however,  under  the  pleadings  upon  which  the 
cause  was  tried  no  issue  of  waiver  in  the  case.  Again,  upon  an- 
other view,  it  may  be  said  in  answer  to  the  contention  of  counsel 
for  appellee  that  the  appellant  waived  his  right  to  exact  a  for- 
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feitiire  for  the  reason  that  after  the  transfers  in  question  it  hon- 
ored the  ticket,  but,  as  previously  shown,  there  is  nothing  going 
to  disclose  that  the  railroad  company  in  so  honoring  appellee*s 
ticket  had  any  knowledge  or  notice  whatever  that  he  in  any  man- 
ner had  incurred  a  forfeiture  thereof.  The  authorities  affirm  that 
a  waiver  is  the  intentional  relinquishment  of  a  known  right  and 
there  can  be  no  waiver  by  a  person  unless  distinctly  made  with  a 
full  knowledge  of  the  right  or  rights  which  he  intends  to  waive. 
Ohio,  etc.,  Buggy  Co.  v.  Anderson  Forging  Co.  (Ind.  Sup.)  81 
N.  E.  574,  and  authorities  there  cited ;  Bucklin  v.  Johnson,  19 
Ind.  App.  406,  49  N.  E.  612,  and  authorities  there  cited. 

As  hereinbefore  mentioned,  counsel  for  appellee  claims  that  ap- 
pellant under  the  facts  cannot  be  permitted  to  justify  the  act  of 
its  conductor  in  declining  to  accept  appellee's  ticket  and  in  re- 
moving him  from  the  train  upon  his  refusal  to  pay  his  fare,  be- 
cause the  conductor  assigned  as  a  reason  for  hfs  right  in  so  doing 
the  ground  that  the  ticket  was  an  old  one,  and  had  expired,  in- 
stead of  assigning  or  giving  as  reasons  therefor  that  appellee  had 
forfeited  his  right  to  be  carried  upon  the  ticket.  This  contention 
is  untenable.  If  his  right  to  be  transported  over  appellant's  road 
on  the  ticket  in  question  had,  at  the  time  of  his  expulsion,  been 
terminated  or  forfeited  on  account  of  his  violation  of  the  con- 
tract, it  is  of  no  material  importance  that  the  act  of  the  conductor 
in  not  accepting  the  ticket  and  in  removing  him  from  the  train 
was  technically  placed  on  the  wrong  ground.  It  does  not  appear 
either  that  appellant  or  its  conductor  at  that  time  had  any  knowl- 
edge that  appellee  had  forfeited  his  right  to  use  the  ticket  for 
passage.  Again,  it  may  be  said  that  back  of  the  act  of  the  con- 
ductor was  the  fact  that  appellee's  right  to  be  longer  carried  upon 
the  ticket  had  been  lost  or  forfeited,  and  that  the  ticket,  there- 
fore, was  invalid.  That  fact  appearing,  it  certainly  can  make  no 
material  difference  that  the  conductor  at  the  time  in  question  as- 
signed the  wrong  reason  or  ground  for  his  action  in  the  premises. 
A  case  on  parity  upon  the  point  as  here  presented  is  the  Louis- 
ville, etc.,  R.  Co.  V.  Klyman,  108  Tenn.  304,  67  S.  W.  472,  56  L. 
R.  A.  769,  91  Am.  St.  Rep.  755.  That  was  an  action  by  the  plain- 
tiff below  to  recover  damages  for  the  attempt  of  the  railroad's 
conductor  to  forcibly  expel  him  from  his  train.  The  ticket  in- 
volved in  that  case  was  issued  to  appellee,  and  was  good  under 
its  terms  only  for  a  continuous  passage  by  him  between  points  or 
places  therein  named.  He  appears  to  have  violated  the  provisions 
of  his  ticket  by  stopping  over,  without  the  consent  of  the  rail- 
road company,  at  a  certain  intermediate  station  after  he  had  com- 
menced his  journey  upon  the  ticket  in  question.  After  the  lapse 
of  several  days,  he  again  resumed  his  journey  over  the  defend- 
ant's road.  The  conductor  in  charge  of  the  train  which  he  boarded 
challenged  his  ticket  on  the  ground  that  it  was  "out  of  date,"  and 
demanded  of  him  his  fare,  and,  upon  his  refusal  to  pay,  stopped 
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the  train  and  was  in  the  act  of  forcibly  expelling  him  therefrom 
when  a  fellow  passenger  interposed  and  paid  for  him  the  required 
fare,  thereby  preventing  his  expulsion.  It  was  held  in  that  appeal 
that  by  reason  of  the  plantiff's  stopping  over  in  violation  of  the  ^ 
terms  and  conditions  of  his  ticket  he  had  forfeited  his  right  to  * 
any  longer  travel  thereon,  and  that  the  railroad  company  was  not 
precluded  in  the  action  from  setting  up  or  availing  itself  of  the 
forfeiture  of  the  ticket  as  a  defense  by  reason  af  the  fact  that  its 
conductor,  in  refusing  plaintiff  transportation  on  the  ticket,  gave 
as  a  reason  therefor  that  the  ticket  was  "out  of  date,"  instead  of 
that  his  right  to  be  carried  thereon  had  been  forfeited.  In  passing 
upon  the  question  as  raised  in  that  case,  the  court  said :  "On  the 
defendant's  theory  of  the  facts,  the  ticket  had  become  invalid  for 
any  and  every  purpose,  and,  that  being  trtie,  no  particular  legal 
importance  should  be  attached  to  the  reason  assigned  by  the  con- 
ductor for  its  rejection.  If  the  ticket  was  invalid,  it  can  make  no 
difference  that  a  wrong  reason,  as  plaintiff  contends,  was  assigned 
for  its  invalidity.  Whatever  the  reason  given,  the  fact  of  in- 
validity and  the  plaintiff's  lack  of  right  "to  proceed  remain  the 
same." 

Counsel  for  appellee,  in  the  argument  in  his  brief,  urges  some 
objections  against  the  transcript  on  the  ground  of  an  alleged  de- 
fective praecipe.  These  objections,  however,  were  not  stated  or 
given  in  the  points  in  his  brief,  but  are  made  for  the  first  time  in 
his  argument  thereon.  For  this  reason,  under  the  rules  of  the 
court,  they  are  not  considered. 

It  follows,  and  we  so  conclude,  for  the  reasons  herein  stated^ 
that  under  the  facts  established  by  the  evidence  appellee  was  not 
entitled  to  recover  and  the  verdict  of  the  jury  should  have  been 
for  appellant.  The  court  erred  in  denying  the  motion  for  a  new 
trial. 

Judgment  reversed  and  cause  remanded,  with  instructions  to 
the  lower  court  to  grant  appellant  a  new  trial. 
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(Supreme    Court   of   Wisconsin,   March   31,    1908.) 

[115  N.  W.  Rep.  794.] 


Negligence — Comparative  Negligence."^ — Where  a  person  is  injured, 
his  own  want  of  ordinary  care  contributing  to  any  extent  to  produce 
it,  he  is  without  remedy. 

Carriers  —  Carriage  of  Passengers  —  Contributory  Negligence  — 
Question  of  Fact.t — Where  intestate,  at  the  time  the  train  on  which 
he  was  a  passenger  ran  into  a  washout,  was  riding  from  his  own 
choice  on  a  car  platform  which  was  not  vestibuled,  and  there  was 
ample  opportunity  for  him  to  have  occupied  a  seat  in  the  car,  and  it 
was  in  the  nighttime,  and  a  severe  rainstorm  was  either  in  progress 
or  had  very  recently  occurred,  and  the  train  was  running  very  fast,  and 
no  one  inside  the  car  was  killed,  he  was  not,  as  a  matter  of  law,  not 
guilty  of  want  of  ordinary  care  contributing  to  his  own  death. 

Appeal — ^Review— Questions  of  Fact — Finding  by  Court. — The  trial 
court's  finding  on  a  question  of  fact  cannot  be  disturbed  on  re  vie  w^, 
unless  contrary  to  the  clear  preponderance  of  the  evidence. 

Appeal  from  Circuit  Court,  Juneau  County ;  J.  J.  Fruit,  Judge. 

Action  by  William  Miller,  as  administrator  of  the  estate  of 
Charles  Antisdel,  deceased,  against  the  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  Railway  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Action  to  recover  compensation  for  the  death  of  plaintiff's  in- 
testate. 

The  issues  are  sufficiently  indicated  by  the  following:  A  jury 
was  waived  and  the  case  submitted  to  the  court  on  the  evidence 
and  agreed  facts.  These  are  such  facts:  September  12,  1903, 
plaintiff's  intestate  was  a  passenger  on  one  of  defendant's  pas- 
senger trains.    It  negligently  ran  such  train  into  a  washout  caused 

*See  eleventh  foot-note  appended  to  MacFeat  v.  Philadelphia,  etc., 
R.  Co.  (Del.  SupV  Ct.),  24  R.  R.  R.  56,  47  Am.  &  Eng.  R.  Cas.,  N.  S., 
56;  foot-notes  appended  to  Drown  v.  Northern  Ohio  Traction  Co. 
(Ohio),  25  R.  R.  R.  1,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  1:  Harris  v.  Lin- 
coln Traction  Co.  (Neb.),  23  R.  R.  R.  339,  46  Am.  &  Eng.  R.  Cas.,  N. 
Sm  339;  foot-notes  appended  to  Byrnes  v.  New  York,  etc.,  R.  Co. 
(Mass.),  23  R.  R.  R.  317,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  317. 

tFor  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a  passenger  to  ride  on  the  platform  of  a 
car,  see  foot-notes  appended  to  Augusta  S.  R.  Co.  v.  Snider  (Ga.),  9 
R.  R.  R.  622,  32 -Am.  &  Eng.  R.  Cas.,  N.  S.,  622,  where  all  those  pre- 
ceding it  are  collected;  foot-notes  appended  to  Coffey  v.  Omaha,  etc., 
Ry.  Co.  (Neb.),  25  R.  R.  R.  699.  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  599; 
foot-notes  appended  to  Louisville  &  N.  R.  C!o,  v.  Muller  (Ala.),  23 
R.  R.  R.  66,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  66;  foot-notes  appended  to 
Yazoo,  etc.,  R.  Co.  v.  Byrd  (Miss.),  21  R.  R.  R.  196,  45  Am.  &  Eng. 
R.  Cas.,  N.  S.,  196. 
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by  a  severe  rainstorm.  Plaintiff's  intestate,  at  that  time,  from 
his  own  choice  was  riding  on  one  of  the  car  platforms  which  was 
not  vestibuled.  There  was  ample  opportunity  for  him  to  have 
occupied  a  seat  in  the  car.  The  end  of  the  car  upon  which  he 
was  riding  and  the  adjoining  end  of  the  next  car,  because  of  the 
train  going  into  the  washout,  were  crushed  together,  imprisoning 
and  injuring  the  intestate  in  consequence  of  which  he  died  shortly 
after  being  released.    No  one  riding  inside  the  car  was  killed. 

The  deceased  was  a  married  man  45  years  of  age  and  left  a 
widow  and  several  children  who  were  dependent  upon  him  for 
support.  If  plaintiff  is  entitled  to  recover  at  all,  damages  should 
be  assessed  at  $5,000. 

There  was  undisputed  evidence  of  a  notice  being  in  the  car 
in  a  conspicuous  place  warning  passengers  not  to  ride  on  the 
platform. 

The  court  found  in  accordance  with  the  foregoing  and  found 
further,  as  a  fact,  that  the  deceased  in  standing  upon  the  plat- 
form, as  he  did  at  the  time  of  the  accident,  was  guilty  of  negli- 
gence which  contributed  proximately  to  cause  his  death.  If 
found  as  a  conclusion  of  law  that  defendant  was  entitled  to  judg- 
ment dismissing  the  action  with  costs.  Judgment  was  rendered 
accordingly. 

Dumtnddie  &  Wheeler,  for  appellant. 

James  B.  Sheean  and  Carl  C  Pope  (Thonias  Wilson,  of  coun- 
sel), for  respondent. 

Marshall,  J.  (after  stating  the  facts  as  above).  There  seems 
to  be  some  misunderstanding  on  the  part  of  counsel  as  to  what 
was  submitted  to  the  trial  court  for  adjudication.  Appellant's 
counsel  contend  that  the  sole  question  submitted  was  whether,  on 
the  agreed  facts,  plaintiff  was  entitled  to  recover,  depending  on 
whether  as  matter  of  law  the  deceased  was  guilty  of  contributory 
negligence.  They  support  the  affirmative  by  authorities  holding 
that  it  is  not  inconsistent  ..with  ordinary  care  for  a  person  to  ride 
upon  the  platform  of  a  rapidly  moving  railroad  car  while  he  is 
with  reasonable  diligence  in  quest  of  an  opportunity  to  occupy  a 
seat  inside  (Dewire  v.  Boston  &  Maine  R.  R.  Co.,  148  Mass.  343. 
19  N.  E.  523,  2  L.  R.  A.  166),  or  where  the  car  is  so  crowded 
that  no  such  accommodation  is  readily  obtainable  (Ward  t'.  Chi., 
M.  &  St.  P.  Ry.  Co.,  102  Wis.  215,  78  N.  W.  442),  or  for  one 
to  leave  the  car  and  go  upon  the  platform  because  of  being  sick 
(Morgan  v.  Lake  S.  &  M.  S.  Ry.  Co.,  138  Mich.  626.  101  X.  W. 
836,  70  L.  R.  A.  609),  or  go,  according  to  custom,  to  and  from 
a  smoking  car  (Costikyan,  AdmV,  v.  Rome,  W^  &  O.  R.  R.  Co., 
58  Hun,  590,  12  N.  Y.  Supp.  683),  none  of  which  apply  to  a  case 
of  riding  from  mere  choice  in  such  a  position  under  the  peculiar 
facts  of  this  case.  For  further  support  counsel  refer  to  cases 
ruled  by  the  doctrine  of  comparative  negligence  overlooking,  it 
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seems,  that  the  rule  has  long  prevailed  here  in  harmony  with  that 
of  the  Supreme  Court  of  the  United  States  and  the  judicial  policy 
in  most  of  the  states,  that  if  a  person  is  injured,  his  own  want 
of  ordinary  care  contributing^  to  anv  extent  to  produce  it,  he  is 
remediless.  Bolin  v.  Chi.,  St.  P.,  M..  &  O.  Ry.  Co.,  108  Wis. 
333-346,  84  N.  W.  446,  81  Am.  St.  Ren.  911. 

In  short,  the  support  for  counsel's  position  goes  no  further  than 
that  whether  appellant  was  guiUy  of  contributory  negligence  on 
the  occasion  in  question  was  one  which,  had  there  been  a  jury, 
should  have  been  submitted  to  it  for  solution,  and  there  being 
none,  it  should  have  been,  as  it  was,  passed  upon  by  the  court. 

Counsel  for  respondent  contend  that  the  question  of  law  and 
the  one  of  fact  above  indicated  were  within  the  submission  to  the 
trial  court,  and  in  support  of  the  affirmative  as  to  the  former 
refer  to  numerous  cases  hoKling  tb.at  if  a  person  unnecessarily 
and  for  his  own  pleasure  rides  in  an  exposed  position,  as  the 
deceased  did,  and  is  injured  because  of  his  so  riding,  neither  such 
person  nor  his  personal  representatiye  can  recover  compensation 
therefor.  The  following  are  the  authorities  relied  on,  and  others 
of  the  same  character:  Ward  v.  Chi.,  M.  &  St.  P.  R.  Co.,  supra; 
Electric  Street  Ry.  Co.  v,  Lohe,  68  Ohio  St.  101,  67  N.  E.  161, 
67  L.  R.  A.  637:  Hickey  v.  Boston  &  Lowell  R.  R.  Co..  14  Allen 
CMass.)  429-432;  Gavett  t'.  Manchester  &  Lawrence  R.  R.  Co., 
16  Grav  (Mass.)  501,  77  Am.  Dec.  422;  Fletcher  v.  Boston  & 
Maine  R.  R.  Co.,  187  Mass.  463,  73  N.  E.  552,  105  Am.  St.  Rep. 
414:  Pike  v.  Boston  Elevated  Ry.  Co.,  192  Mass.  426,  78,  N.  E. 
497:  Scheiber  v.  Chi.,  St.  P.,  M.  &  O.  Rv.  Co.,  61  :Minn.  499.  6.3 
\.  W.  1034:  Thane  r.  Traction.  Co.,  191  Pa.  249,  43  Atl.  136, 
71  Am.  St.  Rep.* 767;  Bumbear  v.  L^nited  Traction  Co..  198  Pa. 
198,  47  Atl.  961 ;  Woodroffe  v.  Railwav  Co.,  201  Pa.  521,  51  Atl. 
324,  88  Am.  St.  Rep.  827;  Burns  v.  Johnstown  Rv.  Co.,  213  Pa. 
143,  62  Atl.  564,  2  L.  R.  A.  fN.  S.)  1191;  McDade  r.  Phila. 
Rapid  Transit  Co.,  215  Pa.  105.  64  Atl.  327;  Western  Maryland 
R.  Co.  V,  State  (Md.)  65  Atl.  635;  L..  R.  &  Ft.  S.  R.  Co.  z\ 
Miles,  40  Ark.  298,  48  Am.  Rep.  10:  Cleveland,  etc..  Ry.  Co.  t\ 
Moneyhun,  146  Ind.  147,  44  N.  E.  1106,  34  L.  R.  A.  141 :  Worth- 
ington  V.  Central  Vt.  R.  R.  Co..  64  Vt.  107,  23  Atl.  590,  15  L. 
R.  A.  326 :  Goodwin  v.  Boston  &  Maine  R.  R.  Co.,  84  Me.  203, 
24  Atl.  816. 

These  quotations  indicate  the  trend  of  such  cases  and  the  dis- 
tinction therein  recognized  between  such  a  situation  as  the  one 
in  hand  and  those  dealt  with  in  the  cases  mainly  referred  to  on 
behalf  of  appellant: 

"WTien  a  passenger  rides  on  the  side  steps  with  the  knowledge 
and  consent  of  the  conductor  and  from  necessitv  from  the  want 
of  room  to  sit  or  stand  inside  the  car,  he  is  entitled  to  the  same 
degree  of  diligence  as  other  passengers  to  protect  him  from  known 
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and  avoidable  dangers.  But  a  passenger  who  rides  on  a  side  step 
when  it  is  reasonably  practicable  for  him  to  sit  or  stand  inside 
the  car,  takes  upon  himself  the  risk  of  his  position  from  any 
cause."    Woodroffe  v.  Railway  Co.,  supra, 

"For  an  injury  received  by  a  passenger  on  a  steam  railroad  by 
reason  of  a  collision  or  derailment  while  standing  upon  the  plat- 
form, in  violation  of  the  known  rules  of  the  company,  there  being 
vacant  seats  in  the  car,  there  can  be  no  recovery  against  the  rail- 
road company."    Electric  St.  Ry.  Co.  v,  Lolie,  supra. 

"The  injury  he  received  *  ♦  *  was  the  direct  consequence 
of  his  position,  and  would  not  have  been  received  had  he  been 
inside.  Whether  he  would  have  received  some  other  injury,  equal 
or  greater,  is  conjectual  and  irrelevant.  If  he  is  to  recover  at 
all  it  must  be  for  the  injuries  received,  not  for  what  he  might  have 
received  under  different  circumstances.  *  *  *  What  the  pas- 
senger took  upon  himself  was  the  risk  of  his  position  from  any 
cause."    Thane  v.  Traction  Co.,  supra. 

"There  is  but  one  reasonable  inference  to  be  deduced  from  the 
facts  relative  to  the  act  of  appellee's  ward,  *  *  *  and  that  is 
to  the  effect  that  his  own  negligence  contributed  to  said  injuries. 
*  *  *  While  it  is  true  that  it  was  a  duty  incumbent  upon  the 
railroad  company  to  furnish  a  seat  within  its  car  for  each  pas- 
senger taken  aboard  of  its  train,  and  not  merely  standing  room 
in  the  aisle  of  the  car,  the  mere  fact,  however,  that  he  was  com- 
pelled to  accept  standing  room  would  not  justify  him  to  volun- 
tarily leave  a  place  of  safety  and  go  to  one  of  peril."  Cleveland, 
etc.,  Ry.  Co.  v.  Moneyhun,  supra. 

Whether  the  principle  thus  declared  necessarily  rules  this  case, 
we  do  not  need  to  and  do  not  decide.  The  trial  court  adopted 
the  view  most  favorable  to  appellant,  to  wit :  that  there  was  room 
in  the  conceded  facts  for  conflicting  reasonable  inferences;  that 
under  all  the  circumstances,  particularly  that  it  was  in  the  night- 
time ;  that  a  severe  rainstorm  was  either  in  progress  or  had  very 
recently  occurred ;  that-  the  train  was  running  very  fast,  and  that 
no  one  inside  the  car  was  killed,  it  could  not  be  well  held  as 
matter  of  law  that  the  deceased  was  not  guilty  of  want  of  ordi- 
nary care  contributing  to  his  death.  We  concur  in  that  view. 
The  decision  of  the  trial  court  on  the  question  of  fact,  under  a 
familiar  rule,  cannot  be  disturbed  unless  contrary  to  the  clear 
preponderance  of  the  evidence.  It  is  considered  that  the  question 
in  that  regard  must  be  answered  in  respondent's  favor. 

The  judgment  is  affirmed. 
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(Supreme   Court  of  Arkansas,   Dec.   16,   1907.) 
[107  S.  W.  Rep.  1180.] 

Carriers — Contract  of  Carriers — ^Proceedings  to  Enforce  Regula- 
tions—Duty to  Furnish  Cars. — On  a  hearing  before  the  Railroad  Com- 
mission on  a  charge  of  failure  to  furnish  cars,  the  commission  found 
that  a  railway  company  had  violated  a  rule  of  the  commission  and 
Act  March  11,  1899  (Acts  1899,  pp.  89,  93),  §§  10,  18  (Kirby's  Dig. 
§§  6803,  6813),  requiring  a  carrier  "to  receive,  transport,  and  deliver 
all  property  offered  for  shipment,  and  rendering  violation  of  such 
requirement  cause  for  incurring  a  penalty.  Held,  that  whether  the 
commission  had  authority  to  make  said  rule  is  unimportant  in  an 
action  by  the  Attorney  General  under  direction  of  the  commission,  as 
the  sections  of  the  statute  which  the  commission  declared  violated, 
together  with  sections  6804,  6808,  Kirby*s  Dig.,  requiring  the  furnish- 
ing of  cars,  and  making  a  violation  of  the  requirement  a  cause  of  ac- 
tion, are  declaratory  of  common-law  rights,  and  furnish  a  basis  for 
the  action. 

Same — Defense — Rules  of  Railroad  Association."^ — Where  the  rules 
of  an  association  of  railroads  governing  the  return  of  cars  prove  in- 
effectual to  secure  the  return  of  a  carrier's  cars  after  passing  into  the 
possession  of  other  carriers,  such  rules  are  not  a  good  defense  in  a 
suit  brought  under  Kirby's  Dig.  §  6813,  by  the  Attorney  General, 
under  direction  of  the  Railroad  Commission,  against  a  carrier  for  fail- 
ure to  furnish  a  shipper  with  cars. 

Appeal  from  Circuit  Court,  Arkansas  County;  Eugene  Lank- 
ford,  Judge. 

Action  by  the  state  against  the  St.  Louis  Southwestern  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

S.  H.  West  and  Bridges,  Wooldridge  &  Gantt,  for  appellant. 
IVtn.  F.  Kirby,  Attv.  Gen.,  F.  E.  Broimt,  Bdunn  Pettit,  and  C, 
E.  Pettit,  for  the  State. 

Hill,  C.  J.  Phillip  Reinsch,  a  dealer  in  baled  hay  at  Stuttgart, 
made  demand  on  appellant  railroad  company,  for  cars  during  the 
season  running  from  October  30,  1905,  to  January  20,  1906,  and 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
the  carrier  to  furnish  cars  for  the  transportation  of  freight,  see  ex- 
tensive note.  1  R.  R.  R.  134,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  134; 
loot-notes  appended  to  Yazoo,  etc.,  Co.  v.  Blum  (Miss.),  22  R.  R.  R. 
^19,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  219;  'Baltimore  &  O.  R.  Co.  v. 
whitehill  (Md.).  22  R.  R.  R.  176,  45  Am."  &  Eng.  R.  Cas.,  N.  S.,  176; 
^tate  V.  Atlantic  C.  L,.  R.  Co.  (Fla.),  21  R.  R.  R.  273,  44  Am.  &  Eng. 
K.  Cas.,  N.  S.,  273. 
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was  furnished  some  cars ;  but  the  railroad  company  failed  to  fur- 
nish him  within  those  dates  51  cars,  which  were  properly  de- 
manded for  various  shipments  to  be  made  to  different  points 
within  the  state  of  Arkansas.  Reinsch  filed  complaint  before  the 
Railroad  Commission,  and  on  a  hearing  the  commission  foun<l 
that  the  company  had  violated  sections  10,  18,  Act  March  11, 18W 
(Acts  1899,  pp.  88,  93),  which  are  sections  6803,  6813,  Kirby^ 
Dig.,  and  a  rule  of  the  commission,  effective  August  5,  1907, 
known  a§  "Order  305,''  which  will  be  found  in  the  statement  of 
facts,  and  directed  the  prosecuting  attorney  to  bring  suit  pur- 
suant to  section  6813,  Kirby's  Dig.  This  suit  resulted,  and,  the 
finding  of  the  commission  making  a  prima  facie  case  against  the 
company  under  section  6814,  Kirby's  Dig.,  the  company  assumed 
the  burden  of  excusing  itself  for  failure  to  furnish  the  cars  in 
question.    The  failure  was  acknowledged. 

The  first  question  urged  is  that  the  commission  did  not  have 
authority  to  make  said  order  305.  Aside  from  its  effect  in  this 
case  the  question  is  academic,  because  in  section  3,  Act  Mav  2S, 
1907  (Acts  1907,  p.  1139),  and  section  22,  Act  April  19,^1907 
(Acts  1907,  p.  465),  express  authority  may  be  found  for  rules 
on  the  subject.  Nor  is  the  order  important  in  this  case.  There 
was  no  failure  to  furnish  cars  within  the  five  days  therein  fixed, 
but  a  failure  to  furnish  at  all  the  cars  in  question.  Section  6803, 
Kirby's  Dig.  (expressly  named  in  the  suit  as  one  violated),  re- 
quires the  carrier  to  receive,  load,  unload,  transfer,  store,  and 
deliver  all  property  offered  for  shipment,  at  charges  not  greater 
than  those  named  in  posted  schedides.  This  would  imdoubtedly 
include  the  duty  of  furnishing  cars  on  proper  demand.  Section 
6804  also  requires  the  furnishing  of  cars,  and  section  6808  renders 
a  violation  of  these  requirements  a  cause  of  action  for  damages 
by  the  injured  shipper.  Section  6813  renders  the  violation  of  any 
of  these  requirements  (and  also  legal  orders  of  the  commission) 
cause  for  incurring  the  penalty  herein  sued  for.  These  statutes 
are  merely  declaratory  of  common-law  rights  (Railwa^^z^.  Clay 
Gin  Co.,  77  Ark.  357,  92  S.  W.  531),  for  which  these' statutory 
remedies  are  provided.  The  counsel  attack  as  unreasonable  and 
void  order  305,  for  the  reason  stated  by  the  Supreme  Court  of 
the  United  States  in  Railway  v.  Mayes,  201  U.  S.  321,  26  Sup. 
Ct.  491,  50  L.  Ed.  772,  wherein  a  statute  of  Texas,  somewhat  sim- 
ilar to  this  order,  was  under  review.  As  the  order  is  unnecessary 
to  the  maintenance  of  this  suit,  as  the  suit  is  also  predicated  upon 
statutes  which  cover  every  question  in  it,  a  discussion  of  it  would 
be  out  of  place. 

The  only  other  question  requiring  consideration  is  whether  the 
undisputed  evidence  introduced  by  appellant  presented  a  sufficient 
excuse  for  the  failure  to  furnish  the  cars.  The  question  has  given 
the  court  much  concern,  and  the  cause  has  been  resubmitted  for 
argument  upon  it;  and,  after  the  benefit  of  additional  arguments 
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and  briefs,  the  court  has  reached  its  conclusion  slowly.  It  will 
be  found  in  the  Reporter's  statement  that  the  evidence  of  appel- 
lant (and  its  evidence  was  all  there  was  upon  this  subject)  showed 
that  during  the  time  of  the  failure  to  furnish  the  cars  in  question 
the  railroad  company  had  sufficient  equipment  to  meet  the  de- 
mands of  its  traffic ;  that  there  was  on  its  line  no  unusual  or  ex- 
traordinary or  unprecedented  rush  of  business,  but  with  its  own 
car  equipment  on"  ijs  line  there  was"  no  time  when  any  industry 
would  have  suffered  from  want  of  cars.  In  fact,  the  appellant 
was  shown  to  have  a  larger  car  eiquipment  than  the  average  freight 
canning  road,  and  the  failure  to  furnish  cars  was  wholly  due  to 
an  inability  to  regain  its  cars  which  were  sent  to  other  roads  carry- 
ing freight  from  its  own  line.  Over  90  per  cent,  of  the  railroads 
of  the  United  States  belong  to  the  American  Railway  Associa- 
tion, which  promulgates  rules  for  a  system  of  interchange  of  cars 
among  its  members.  The  appellant  is  one  of  its  members,  and 
governed  by  its  rules.  The  appellant  is  an  originating  line,  origi- 
nating about  70  per  cent,  of  its  traffic  and  receiving  about  30  per 
cent.  To  illustrate  its  situation,  during  the  month  of  November, 
1905,  it  had  in  revenue  service  9,517  cars,  of  which  it  averaged 
daily  3,982  in  use  on  its  own  lines,  5,525  off  its  line,  and  2,519 
foreign  cars  in  use.  In  other  words,  a  daily  balance  of  exchange 
of  1,473  cars  was  against  it,  and  its  shorta,ge  in  cars  was  only 
about  650  per  day.  Unless  there  was  an  efficient  car  service  ex- 
change and  return,  it  is  apparent  that  an  originating  road  would 
soon  be  depleted  of  its  equipment,  especially  in  times  of  great 
traffic  in  the  East,  as  there  was  within  the  time  in  question.  In 
ordinary  circumstances,  the  proper  average  time  for  the  return 
of  a  car  is  22  days.  During  the  time  in  question  it  was  three 
months  or  more.  The  rules  of  the  American  Railway  Association 
provide  a  charge  of  25  cents  a  day  for  30  days.  After  30  days, 
and  after  10  days'  notice  to  the  road  holding  it,  then  $1  per  day 
^was  charged.  This  25  cents  charge  was  not  for  revenue,  but  was 
^xed  as  a  basis  of  settlement.  The  charge  after  30  days  of  $1 
a  day  for  each  car  was  a  penalty  to  hurry  its  return.  The  heavy 
business  in  the  last  two  or  three  years  before  the  time  in  question 
caused  serious  drains  on  appellant  and  other  originating  lines. 
About  two  years  before  this  time  a  per  diem  of  20  cents  per  day 
per  car  was  put  in,  and  it  was  increased  to  25  cents,  and  after  the 
time  in  question  in  this  suit,  and  owing  to  the  serious  effect  on 
origfinating  lines  during  the  season  in  question,  it  was  increased 
to  50  cents  per  day.  The  system  has  proved  ineffective  to  return 
cars  for  the  past  two  or  three  years.  In  times  of  dull  traffic  ap- 
pellant's cars  would  be  sent  back  to  its  lines  to  stop  this  charge, 
and  in  the  short  season  of  moving  the  crops  over  the  country, 
when  the  demand  was  great  everywhere,  and  traffic  congested  in 
the  East,  then  the  foreign  roads  preferred  paying  the  per  diem 
to  returning  the  cars.  It  was  cheaper  to  non-originatins:  roads 
to  pay  this  small  charge  than  to  own  more  equipment.    The  gen- 
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eral  superintendent  of  appellant  says :  "In  a  congested  state  of 
traffic,  the  per  diem  charged  would  not  have  any  effect  in  getting 
the  cars  returned,  for  other  roads  would  much  rather  pay  25  cents 
and  keep  the  cars  than  to  return  them."  This  same  official  says 
that  it  was  customary,  in  order  to  avoid  the  penalty,  to  shift  the 
car  within  30  days  to  another  line,  where  it  can  remain  for  an- 
other 30  days  without  other  penalty  than  the  25  cents  per  diem. 
It  is  one  of  the  rules  of  interchange  of  cars  that  a  foreign  car 
must  be  loaded  and  moved  only  in  the  direction  of  home ;  and,  had 
this  rule  been  observed,  appellant  would  not  have  had  a  shortage, 
but  it  was  habitually  disregarded  ever  since  the  traffic  in  the  last 
few  years  grew  heavy. 

The  evidence  indisputably  establishes  that  it  is  a  benefit  to  the 
shipping  public  to  interchange  cars  and  not  to  refuse  to  send  cars 
off  the  line.  Broadly  stated,  this  evidence  presents  this  issue: 
Railroad  companies  who  interchange  cars  with  appellant  here 
failed  in  their  duty  to  appellant  in  keeping,  instead  of  returning, 
its  cars,  and  appellant  correspondingly  failed  in  its  duty  to  its 
shippers,  including  the  complainant  in  this  action.  Shall  the  ship- 
per or  the  carrier  suffer  for  this  default?  It  is  unquestionably 
good  for  the  public  that  the  railroads  of  the  United  States  have 
a  system  of  interc)iange  of  cars,  instead  of  each  road  hauling  to 
its  termini  only,  and  thereby  force  reloading  and  reshipment.  The 
inconvenience  and  expense  of  such  a  system  would  at  once  con- 
demn it  as  failing  to  meet  public  requirements.  It  is  unquestion- 
ably the  policy  of  both  state  and  federal  legislation  to  facilitate, 
if  not  require,  an  interchange  of  cars.  The  most  recent  illustra- 
tion of  this  policy  is  found  in  section  17,  Act  April  19,  1907  (Acts 
1907,  p.  463).  For  one  railroad  company  to  be  an  Ishmaelite 
among  its  associates  would  operate  disastrously  to  its  shippers. 
The  shippers  of  Arkansas  expect  the  public  carriers  to  put  their 
cotton  to  the  spinners  in  New  England,  and  their  fruits  to  the 
North,  and  their  lumber  and  coal  to  the  four  quarters  of  the 
Union,  without  change  from  consignor  to  consignee.  The  ♦ 
beneficent  and  useful  purpose  of  car-service  associations,  formed 
to  facilitate  the  interchange  and  movement  of  cars,  is  well  stated 
in  Railway  v.  George,  82  Miss.  710,  35  South.  193 ;  and  the  same 
court  in  a  thoughtful  and  well-considered  decision  held  that  a 
car-service  association  was  not  a  combination  in  restraint  of  trade 
and  obnoxious  to  the  anti-trust  statute.  Yazoo  &  M.  V.  Ry.  v. 
Searles,  85  Miss.  520,  37  South.  939,  68  L.  R.  A.  715.  The  Ken- 
tucky court  says  what  the  carriers  may  lawfully  do  for  themselves 
they  may  do  through  a  common  agent,  and  the  reasonable  niles 
of  a  car-service  association  are  enforceable.  Ky.  Wagon  Mfg. 
V.  Railway,  98  Ky.  152,  32  S.  W.  596,  36  L.  R.  A.  850,  56  Am. 
St.  Rep.  326.  The  result  of  these  and  other  decisions,  as  summed 
up  in  an  excellent  text-book,  is  that  these  associations  are  lawful, 
and  their  rules  and  regulations,  when  reasonable,  will  be  upheld. 
2  Hutchinson  on  Carriers  (3d  Ed.)  §  861.    Mr.  Elliott  says  that 
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such  associations,  formed  for  the  purpose  of  making  and  en- 
forcing reasonable  regulations  to  facilitate  business  and  secure  the 
prompt  loading,  unloading,  and  return  of  cars,  cannot  be  held 
illegal,  upon  the  ground  that  the  constituent  companies  by  becom- 
ing members  surrender  their  corporate  functions  and  control  to 
the  association.  4  Elliott  on  Railroads,  §  1568.  The,  right  of 
carriers  to  engage  in  such  associations  and  to  enforce  reasonable 
rules  is  well  stated  by  the  Virginia  court  in  N.  &  W.  Ry.  Co.  z/. 
Adams,  90  Va.  393,  18  S.  E.  673,  22  L.  R.  A.  530,  44  Am.  St. 
Rep.  916;  but  in  sustaining  the  reasonableness  of  the  rule  in  that 
case  the  court  said;  "The  railroad  company,  as  a  common  car- 
rier, is  bound  to  furnish  cars  for  transportation  of  freight,  and 
they  must  have  control  over  their  cars  in  order  to  perform  their 
duties  to  the  public."  The  Kentucky  court,  in  Railway  Co.  v. 
Reed,  10  Ky.  Law  Rep.  1020,  referred  to  in  note  to  43  L.  R.  A. 
227,  said:  "To  allow  that  it  (the  carrier)  may  be  excused  for 
failure  to  furnish  cars  by  showing  that  it  allowed  its  cars  to  be 
taken  to  other  roads  beyond  the  power  to  control  them  would  be 
to  allow  that  it  might  fail  to  supply  itself  with  sufficient  facilities 
to  transact  its  business  on  its  own  lines.  *  *  *  Means  not 
under  the  control  of  the  carrier  are  just  as  hurtful  as  means  not 
provided." 

The  evidence  here  shows  that  the  appellant  company  lost  con- 
trol over  a  majority  of  its  cars,  knowing  that  the  rules  for  their 
return  were  insufficient  to  insure  their  return.  Experience  for 
the  past  two  or  three  years  had  demonstrated  that  the  rules  for 
return  of  cars  were  insufficient.  At  the  time  the  cars  were  needed 
to  move  the  crops,  they  were  in  the  East  earning  less  than  in- 
terest and  wear,  and,  when  they  could  be  spared  by  appellant, 
and  probably  bring  in  a  small  revenue  from  demurrage  charges 
elsewhere,  they  were  returned  home.  The  system  of  interchange 
of  cars  which  appellant  suffered  to  prevail  as  controlling  its  car 
service  had  broken  down  completely,  its  rules  were  habitually  dis- 
regarded, and  the  return  of  cars  within  a  reasonable  time  not 
produced ;  and  yet  it  is  offered  as  the  excuse  for  a  failure  to  com- 
ply with  its  duties  to  the  public.  This  system  caused  the  railroad 
company  to  lose  control  of  its  equipment,  and  a  continuance  of 
its  inefficient  service  is  an  abdication  of  its  corporate  functions 
to  a  voluntary  association,  irresponsible  for  losses  to  its  patrons, 
and  probably  irresponsive  to  the  just  demands  of  the  appellant 
company  itself.  It  may  be  better  for  the  appellant  to  suflFer  these 
ills  than  to  sail  under  a  black  flag  and  refuse  to  send  its  cars 
beyond  its  line.  That  is  not  a  question  for  the  court.  Until  the 
appellant  carrier  shows  reasonable  rules  and  regulations  for  the 
interchange  of  cars,  it  cannot  avail  itself  of  these  rules  of  inter- 
change as  causing  and  excusing  its  default  to  the  public,  for  the 
rules  here  shown  have  proved  unreasonable  and  inefficient  before 
this  default  occurred. 

Judgment  affirmed. 
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Southern  Ry.  Co.  in  Kentucky  v.  Brewer. 

(Court  of  Appeals  of  Kentucky,   March  20,  1908.) 

[108  S.  W.  Rep.  936.] 

Release — Validity — Evidence. — Evidence  on  the  question  of  release 
by  a  passenger  of  her  claim  for  damages  for  injury  in  a  railroad  ac- 
cident examined,  and  held  to  sustain  a  finding  that  it  was  obtained  by 
taking  advantage  of  plaintiff's  weak  condition. 

Carriers — Injury  to  Passenger — Presumption — Res  Ipsa  Loquitur.* 
— Where  an  accident  happens  on  a  railroad,  it  will  be  presumed,  under 
the  doctrine  of  res  ipsa  loquitur,  to  have  resulted  from  the  negli- 
gence of  the  carrier,  which  will  warrant  a  recovery  of  compensatory 
damages,  but  the  degree  of  negligence  being  unproved,  ordinary  and 
not  gross  negligence  will  be  presumed. 

Same — Punitive  Damages — Grounds — Gross  Negligence.t — In  the 
absence  of  evidence  that  a  railroad  collision  was  caused  by  the  car- 
rier's gross  negligence,  punitive  damages  are  not  recoverable  by  one 
injured  therein. 

Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Mercer  County. 
"Not  to  be  officially  reported." 

Personal  injury  action  by  Emma  Brewer  against  the  Southern 
Railway  Company  in  Kentucky.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  On  motion  for  rehearing.  Rehearing  granted, 
and  judgment  reversed  and  remanded  for  a  new  trial. 

See  105  S.  W.  160. 

Humphrey  &  Humphrey,  B.  H,  Gaither,  and  L.  R.  Yeaman, 
for  appellant. 

Robt.  Harding,  Thomas  Hardin,  £.  V.  Puryear,  E.  M.  Hardin, 
and  Green  &  Van  Winkle,  for  appellee. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  presumption 
of  negligence  arising  from  the  fact  that  a  passenger  is  injured,  see 
foot-notes  appended  to  McCord  v.  Atlanta  &  C.  A.  L.  R.  Co.  (N- 
Car.),  10  R.  R.  R.  275,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  275,  where  all 
those  preceding  it  are  collected;  foot-notes  appended  to  Cincinnati 
Traction  Co.  v.  Holzenkamp  (Ohio),  25  R.  R.  R.  553,  48  Am.  &  Eng. 
R.  Cas.,  N.  S.,  553;  foot-notes  appended  to  Enos  v.  Rhode  Island  Sub. 
Ry.  Co.  (R.  I.),  24  R.  R.  R.  612,  47  Am.  &  Eng.  R.  Cas.,  X.  S.. 
612. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right 
to  recover  punitive  or  exemplary  damages  for  wrongs  to  passen- 
gers, see  foot-notes  appended  to  Chiles  v.  Southern  Ry.  (S.  Car.),  12 
R.  R.  R.  750,  35  Am.  &  Eng.  R.  Cas.,  N.  S..  750,  where  all  those 
preceding  it  are  collected  or  referred  to;  foot-notes  appended  to 
Atlanta,  etc.,  R.  Co.  v.  Potts  (Ga.),  24  R.  R.  R.  621,  47  Am.  &  Eng. 
R.  Cas.,  N.  S.,  621. 
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Settle,  J.  Upon  consideration  by  the  whole  court  of  the  pe- 
tition for  rehearing  filed  by  appellant  in  this  case  it  was  con- 
cluded that  a  rehearing  should  be  granted,  consequently  the  opin- 
ion (see  Southern  Railway  Company  in  Kentucky  z\  Emma 
Brewer,  105  S.  W.  160,  32  Ky.  Law  Rep.  43)  is  withdrawn. 
Appellee,  Emma  Brewer,  and  her  grandson,  De  Witt  Lee,  were 
passengers  upon  one  of  appellant's  trains,  which,  in  approaching 
the  city  of  Shelbyville,  and  at  a  point  300  yards  therefrom,  col- 
lided with  a  freight  train  standing  on  a  switch  at  **  Bell's  Siding." 
Appellee  and  her  grandson  each  sued  appellant  for  injuries  al- 
leged to  have  been  sustained  by  them  as  a  result  of  the  collision 
between  the  passenger  and  freight  trains ;  it  being  charged  in  her 
petition  that  the  collision  caused  her  to  be  thrown  with  great  force 
and  violence  against  the  seatsj  windows,  and  sides  of  the  car, 
thereby  crushing  her  teeth,  lacerating  and  bruising  her  mouth  and 
jaw,  and  damaging  her  head,  brain,  spine,  back,  hip,  and  body, 
and  causing  a  concussion  of  her  brain  and  spine,  and  permanently 
injuring  her.  By  further  apt  averments  of  the  petition  the  in- 
juries thus  sustained  by  appellee  were  attributed  to  the  gross  neg- 
ligence of  appellant's  servants  in  leaving  open  the  switch,  and  in 
permitting  the  train  upon  which  she  was  a  passenger  to  leave  the 
main  track  where  it  belonged  and  enter  the  siding  where  it  col- 
lided with  the  freight  train.  Appellant  filed  an  answer  of  two 
paragraphs ;  the  first  containing  a  traverse  of  the  affirmative  mat- 
ter of  the  petition  and  the  second  a  plea  of  compromise  and  set- 
tlement alleged  to  have  been  made  with  appellee  by  appellant, 
whereby  the  latter  had  paid  her,  and  she  had  accepted  in  full  sat- 
isfaction of  her  injuries  received  in  the  collision,  the  sum  of  $25. 
Appellee,  by  reply,  denied  the  alleged  compromise  and  settlement, 
and  averred,  in  substance,  that  she  was,  by  the  fraud  of  appel- 
lant's agent,  inveigled  into  a  pretended  compromise  of  her  claim 
for  damages  against  it  for  the  injuries  in  question,  which  pre- 
tended compromise  ccpurred  almost  immediately  after  the  colli- 
sion, while  she  was  still  a  passenger  on  the  train,  and  when  she 
was  in  such  mental  and  physical  pain  from  her  injuries  and  the 
shock  resulting  from  the  collision  as  to  render  her  mentally  in- 
capable of  understanding  or  knowing  what  she  did,  or  was  in- 
duced to  do,  and  that  after  consciousness  had  returned,  and  when 
informed  that  appellant  claimed  to  have  paid  her  $25  in  settle- 
ment of  her  claim  of  damages  for  the  injuries  caused  her  by  the 
collision  of  the  trains,  she  tendered  appellant  and  oflFered  to  pay 
it  the  $25  and  interest,  but  it  refused  the  offer,  and  did  not  ac- 
cept the  money.  Appellee  again  tendered  appellant  the  $25  and 
interest  at  the  time  of  filing  her  reply.  The  trial  resulted  in  a 
verdict  and  judgment  in  appellee's  favor  for  $5,000,  which  result, 
and  the  refusal  of  the  circuit  court  to  grant  appellant  a  new  trial, 
gave  occasion  for  this  appeal. 

Appellant  asks  a  reversal  of  the  judgment  upon  three  grounds: 
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( ! )  That  th,e  trial  court  erred  in  instructing  the  jury  that  they 
might  award  appellee  punitive  damages;  (2)  that  according  to 
the  weight  of  the  evidence  appellee  was  not  injured  to  the  extent 
claimed,  and  for  that  reason  the  verdict  is  excessive;  (3)  that 
the  verdict  is  flagrantly  against  the  evidence  as  to  the  question  of 
compromise  and  settlement. 

Disposing  first  of  the  question  of  compromise,  we  adhere  to 
the  conclusion  expressed  in  the  former  opinion  on  that  subject. 
The  testimony  of  appellee  strongly  supports  her  version  of  that 
transaction,  as  in  was  to  the  effect  that  she  was  at  the  time  of  the 
alleged  compromise  and  settlement  in  such  pain,  mental  and  phys- 
ical, from  her  injuries  and  the  shock  caused  her  nervous  system 
from  the  collision,  as  to  be  well  nigh  unconscious,  and  her  state  of 
mind  such  as  to  render  her  wholly  incapable  of  comprehending 
such  a  business  transaction.     Appellant,  it  is  true,  introduced  a 
greater  number  of  witnesses  who  testified  to  the  contrary,  and 
to  the  further  effect  that  she  made  an  estimate  of  her  damages, 
including  the  value  of  her  false  teeth  and  spectacles  which  she 
claimed  to  have  lost,  and  fixed  the  total  damages  at  less  than  $25, 
whereupon  appellant's  law  agent  asked  her  if  $25  would  satisfy 
her,  and  she  said  it  would,  and  accepted  that  sum,  which  was 
then  paid  her.     Appellant's  witnesses  also  testified  that  upon  re- 
ceiving the  $25  appellee,  without  objection  or  reluctance,  signed 
the  writing  evidencing  the  compromise  and  settlement,  which  was 
read  or  explained  to  her,  and  witnessed  by  a  physician,  brought 
to  the  train  by  appellant's  agent,  and  a  passenger  present.    As 
mere  numerical  superiority  of  witnesses  does  not  necessarily  con- 
stitute preponderance,  it  will  not  do  to  say  that  appellee's  tes- 
timony should  on  that  ground  have  been  disregarded  by  the  jury. 
Besides  her  testimony  received  material  support  from  the  cir- 
cumstances attending  the  payment  to  her  of  the  $25.     It  is  not 
imreasonable  that  appellee,   even  if  less  injured  than  claimed, 
should  have  been  so  dazed  or  shocked  by  the  collision  and  what- 
ever injury  she  receuved  as  to  render  her  incapable  of  under- 
standing the  transaction   with  appellant's  agent.     Members  of 
appellee's  family  said  she  was  practically  unconscious  wh^n  she 
got  home,  and  that  she  then  had  only  30  cents  in  .uoney.    The 
tact  that  the  train  was  held  at  Shelbyville  for  an  hour  after  the 
collision,   awaiting   the   coming   of   appellant's   law   agent  from 
Louisville,  who,  upon  reaching  the  ground,  immediately  began  the 
work  of  compromising  and  settling  with  the  injured ;  the  undue, 
not  to  say  indecent,  haste,  with  which  he  approached  appellee  for 
a  settlement,  and,  notwithstanding  her  condition,  persisted  in  ef- 
fecting it,  at  a  time  when  she  had  no  male  friend  present  to  advise 
or  assist  her — were  circumstances  well  calculated  to  make  the 
jury  suspect  an  improper  purpose  on  the  part  of  appellant's  agent 
in  thus  forcing  the  settlement,  and  cause  doubt  as  to  the  fairness 
of  the  transaction.    L.  &  N.  R.  Co.  z/.  Helm,  89  S.  W.  709.  28 


Vol.  29  R  R  R— Voi.  52  Am  &  Eng  R  Cas  N  S  635 

Southern  Rj.  Co.  in  Kentucky  v.  Brewer 

Ky.  Law  Rep.  603.  A  settlement  effected  under  such  circum- 
stances as  are  here  presented  would  not  appeal  to  the  sense  of 
justice  of  a  chancellor,  and  no  reason  is  perceived  for  its  meeting 
with  any  greater  favor  at  the  hands  of  a  jury.  For  the  reasons 
stated  we  are  unable  to  say  that  the  finding  of  the  jury  against 
the  alleged  compromise  or  settlement  was  flagrantly  against  the 
evidence. 

As  there  will  be  a  retrial  of  the  case,  we  do  not  think  it  ad- 
visable to  discuss  the  question  of  whether  the  verdict  is  or  jiot 
excessive.  But  on  the  question  of  the  injuries  sustained  by  ap- 
pellee there  was  contrariety  of  evidence.  It  seemed  apparent, 
however,  from  all  the  evidence  on  that  question,  that  prior  to  the 
train  collision  she  was  a  healthy,  vigorous  woman,  but  that  at 
the  time  of  the  trial,  which  was  10  months  aftejr  her  injuries  were 
received,  she  had  not  recovered  from  concussion  of  the  brain  and 
spine  sustained  in  the  collision,  also  that  her  health  was  per- 
manently impaired  as  the  result  of  the  injuries  then  sustained; 
at  any  rate,  such  was  the  opinion  of  some  of  the  physicians  tes- 
tifying, while  others  expressed  the  opinion  that  her  impaired 
state  of  health  was  caused  by  diabetes  and  heart  trouble,  ag- 
gravated by  the  injuries  received  in  the  collision.  We  do 
not  think  the  instruction  authorizing  the  jury  to  award  appellee 
punitive  damages  was  proper.  As  before  stated,  De  Witt  Lee, 
the  little  grandson  of  appellee,  also  brought  an  action  against  ap- 
pellant to  recover  damages  for  injuries  received  in  the  collision 
in  question.  He,  too,  recovered  a  verdict  and  judgment  for  dam- 
ages in  the  court  below,  but  on  appeal  this  court  reversed  the 
judgment  solely  because  of  error  on  the  part  of  the  circuit  court 
in  giving  an  instruction  under  which  the  jury  were  permitted  to 
award  punitive  damages.  See  Southern  Railway  Company  v,  De 
Witt  Lee,  101  S.  W.  307,  30  Ky.  Law  Rep.  1360.  In  that  case  as 
in  this  the  question  of  whether  appellant  was  guilty  of  gross  neg- 
ligence was  put  in  issue  by  the  pleadings.  In  resf)ect  to  that  issue 
and  the  action  of  the  trial  court  in  giving  the  instruction  as  to 
punitive  damages  this  court,  in  the  opinion  of  the  case.  sui>ra. 
said:  "Under  this  condition  of  the  record,  counsel  for  appellant 
insists  that  it  was  improper  to  instruct  the  jury  upon  the  ques- 
tion of  the  gross  negligence  of  the  company.  There  is  no  doubt 
about  the  legal  proposition  that  generally,  where  a  passenger  on 
a  railroad  train  is  injured  as  the  result  of  an  accident  happening 
to  the  train,  the  burden  of  proof  is  upon  the  carrier  to  show  that 
it  was  not  guilty  of  any  neglect.  The  presumption  of  law  is  that 
the  accident  and  resulting  injury  was  caused  by  its  negligence; 
but  the  question  remains  whether  or  not  it  will  be  presumed  that 
it  was  guilty  of  gross  negligence.  Ordinarily  a  person  injured  by 
an  accident,  whether  he  be  a  passenger  or  not,  is  only  entitled  to  re- 
cover compensation.  If  he  recover  more  than  this,  it  must  be  be- 
cause the  person  causing  the  injury  has  been  guilty  of  gross  neg- 
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ligence,  which  entitled  the  injured  party  to  more  than  mere  com- 
pensation. If  a  passenger  is  injured  by  reason  of  the  gross  neg- 
ligence of  the  carrier,  he  may  recover  exemplary  damages,  and 
it  is  competent  for  a  passenger  who  is  suing  to  recover  damages 
for  injuries  sustained  to  prove  the  nature,  character,  and  cause 
of  the  accident  that  happened  to  the  train,  resulting  in  his  injury, 
in  order  that  the  court  may  determine  whether  or  not  it  is  proper 
to  submit  to  the  jiiry  the  question  of  the  gross  negligence  of  the 
carrier.  But  in  the  absence  of  evidence  of  this  character,  the 
carrier  cannot  be  held  liable  for  gross  negligence,  as  the  presump- 
tion against  it  does  not  embrace  this  degree  of  negligence. 
Hutchison  on  Carriers,  §§  1413-1415;  Ky.  Central  R.  R.  Co.  r. 
Dills,  4  Bush,  593;  Lou.  &  Port.  R.  Co.  v.  Smith,  2  Duv.  556; 
Felton,  Receiver,  v,  Holbrook,  56  S.  W.  506,  21  Ky.  Law  Rep. 
1824;  L.  &  N.  R.  R.  Co.  z/.  Simpson,  64  S.  W.  733,  2Z  Kv.  Law 
Rep.  1044;  L.  &  N.  R.  R.  Co.  v.  Carothers,  65  S.  W.  833,  66 
S.  W.  385,  23  Ky.  Law  Rep.  1673 :  L.  &  N.  R.  R.  Co.  v,  Rich- 
mond, 67  S.  W.  25,  23  Ky.  Law  Rep.  2394.  It  was  therefore, 
imder  the  facts  of  this  case,  error  to  instruct  the  jury  on  the  sub- 
ject of  gross  negligence  or  punitive  damages.  The  judgment  is 
reversed,  with  directions  to  award  a  new  trial  in  conformity  with 
this  opinion." 

From  a  comparison  of  the  evidence  of  the  case  at  bar  with  that 
of  the  case,  supra,  we  find  that  the  facts  are  substantially  the 
same.  If  there  is  any  material  difference,  we  have  failed  to  dis- 
cover it.  We  find  that  appellee  introduced  one  witness,  Robert 
Russell,  who  was  at  the  place  of  the  collision  when  it  occurred, 
but  an  examination  of  his  testimony  will  show  that  he  knew 
nothing  as  to  the  cause  of  the  collision,  and  stated  little  besides 
the  fact  that  the  collision  occurred.  It  is  true  that  E.  V.  Pur\'ear. 
one  of  appellee's  attorneys  in  this  case,  testified  in  her  behalf, 
but  he  was  not  present  at  the  time  the  collision  took  place,  and  all 
he  knew  about  the  place  of  the  collision  was  from  having  it 
pointed  out  to  him  a  week  before  the  trial,  which  was  10  months 
after  the  accident.  He  testified,  in  substance,  that  when  the 
switch  is  set  so  to  keep  a  train  on  the  main  track  from  enter- 
ing the  siding  the  switchboard  will  show  a  white  light,  and  when 
set  so  as  to  turn  a  train  from  the  main  track  onto  the  siding  the 
switchboard  will  show  a  red  light:  that  it  was  in  the  nighttime 
when  the  collision  occurred,  and  the  distance  from  the  depot  to 
the  switch  is  about  300  yards ;  that  there  was  no  obstruction  be- 
tween them,  or  anything  to  prevent  those  in  charge  of  the  pas- 
senger engine  from  seeing  the  red  light,  or  w^hite  light,  if  they  had 
been  looking  out.  In  view  of  the  admissions  of  the  witness  that 
he  did  not  know  the  conditions  nrevailing  at  the  switch  at  the 
time  of  the  collision,  and  that  he  did  not  know  whether  there  was 
a  light  there  that  night,  we  fail  to  see  that  his  testimony  shows 
that  the  collision,  was  caused  by  gross  negligence  on  the  part  of 
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appellant  or  its  servants.  The  evidence  in  this  case  is  as  silent 
on  the  question  of  the  existence  or  absence  of  the  switch  lights 
as  was  the  evidence  in  the  Lee  Case,  supra.  Upon  substantially 
the  same  facts  this  court  said  in  that  case:  "The  record  does 
not  disclose  any  facts  whatever  concerning  the  cause  or  nature  of 
the  accident  that  happened  to  the  train."  The  same  is  manifestly 
true  of  the  record  in  this  case.  It  is  impossible  to  say  from  the 
evidence  whether  the  train  was  caused  to  run  into  the  cars  on  the 
switch  by  the  malicious  act  of  a  third  person,  a  failure  of  appel- 
lant's servants  to  have  the  switch  lights  burning,  or  from  the 
failure  of  those  in  charge  of  the  passenger  train  to  keep  a  look- 
out for  them.  But,  if  we  assume  that  the  accident  resulted  from 
cither  of  the  two  causes  last  mentioned,  appellant  would  be  held 
to  be  negligent,  as  it  would  be  as  much  responsible  for  a  failure 
of  those  in  charge  of  the  train  to  observe  the  switch  lights  if  burn- 
ing as  for  the  failure  of  the  servants  in  charge  of  the  switch  lights 
to  keep  them  lighted.  This  being  true,  no  reason  is  perceived  for 
differentiating  this  case  from  the  Lee  Case.  The  accident  having 
occurred,  under  the  doctrine  of  res  ipsa  loquitur  it  resulted  from 
the  negligence  of  appellant,  and  the  degree  of  negligence  being 
unproved,  ordinary,  and  not  gross,  negligence,  will  be  presumed, 
which  was  sufficient  to  authorize  a  recovery  of  compensatory 
damages. 

Appellant  attempted  to  show  an  absence  of  any  negligence  by 
Gaslin,  the  conductor  of  the  freight  train  into  which  the  passen- 
ger train  ran,  who  testified  that  after  running  the  freight  cars  on 
the  switch  track  he  closed  and  lockecl  both  the  east  and  west  end 
of  the  latter  track  where  it  connected  with  the  main  line,  by 
which  means  the  main  track  was  made  safe  for  the  passing 
thereon  of  the  passenger  train;  but  we  do  not  think  this  proof 
was  sufficient  to  overcome  the  presumption  of  negligence  arising 
from  the  collision,  for,  as  before  said,  under  the  res  ipsa  loquitur 
doctrine,  such  an  accident,  in  the  absence  of  proof  as  to  how  it 
occurred,  will  be  presumed  to  have  been  caused  by  the  negligence 
of  appellant,  but  not  that  such  negligence  was  gross.  In  this  case 
the  recovery  should  have  been  confined  to  compensatory  damages. 

For  the  reasons  indicated,  the  giving  of  the  instruction  as  to 
punitive  damages  was  error.  Therefore  the  judgment  is  reversed, 
and  cause  remanded  for  a  new  trial  consistent  witli  the  opinion. 
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(Supreme   Court  of  Indiana,  March   19,   1908.) 

[84  N.  E.  Rep.  13.] 

Carriers — Passengers — Injuries — Defective  Window  Latch.*— If  a 
window  latch  of  a  railroad  car  is  weak,  broken,  or  defective,  and  for 
that  reason  the  window  falls  and  inflicts  injury  to  a  passenger,  the 
carrier  is  prima  facie  guilty  of  negligence. 

Same — Burden  of  Proof.* — In  an  action  against  a  carrier  for  in- 
juries to  a  passenger  by  the  falling  of  a  window  of  the  car,  where 
the  evidence,  which  was  not  directly  disputed  or  denied,  showed  that 
the  window  catch  must  have  been  weak,  broken,  or  defective,  as 
claimed,  the  court  properly  instructed  the  jury  that,  if  the  accident 
and  resultant  injury  were  occasioned  by  the  defect  in  the  appliance, 
a  prima  facie  case  of  negligence  was  established,  and  it  was  incum- 
bent on  defendant  to  excuse  such  apparent  failure  of  duty. 

Same — Duty  of  Passenger. f — A  passenger  is  as  much  bound  to  use 
reasonable  care  to  avoid  injury  as  the  carrier  is  to  use  the  greatest 
degree  of  care  to  save  the  passenger  from  harm. 

Same — Notice  of  Danger. — The  unexplained  falling  of  the  window 
of  a  car  soon  after  the  passenger  entered  was  not  sufficient  to  charge 
him  with  knowledge  that  the  window  catch  was  defective,  and 
subject  him  to  an  imputation  of  contributory  negligence  in  thereafter 
using  the  window. 

Same.t — A  passenger  in  a  railway  car  has  the  right  to  hoist  the 
window  for  any  proper  purpose,  and  to  assume  that  the  catch  with 
which  it  is  equipped  is  suitable  and  sufficient  to  hold  it  when  latched 
properly. 

*For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  that  a  passenger  is  in- 
jured, see  preceding  case,  and  foot-notes. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  passenger  for  his  own  protection,  see  second  foot- 
note appended  to  Lauterer  v.  Manhattan  Ry.  Co.  (C.  C.  A.),  13  R. 
R.  R.  295,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  293,  where  all  those  preceding 
it  are  collected;  foot-notes  appended  to  Karr  v.  Milwaukee,  etc.,  Co. 
(Wis.),  25  R.  R.  R.  623,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  623;  foot-notes 
appended  to  Miller  v,  Atlanta,  etc.,  Ry.  Co.  (N,  Car.),  25  R.  R.  R- 
159,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  159. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
passenger  to  rely  on  the  assumption  that  the  carrier  has  performed, 
or  will  perform,  its  duties  to  him,  see  foot-notes  appended  to  Karr  v. 
Milwaukee,  etc.,  Co.  (Wis.),  25  R.  R.  R.  623,  48  Am.  &  Eng,  R.  Cas., 
N.  S.,  623;  Atchison,  etc.,  Ry.  Co.  v,  McElroy  (Kan.),  25  R.  R  R- 
487,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  487;  foot-notes  appended  to  Mobile 
L.  &  R.  Co.  V.  Walsh  (Ala.),  24  R.  R.*  R,  114,  47  Am.  &  Eng.  R.  Cas., 
N.  S.,  114;  MacFeat  v.  Philadelphia,  etc.,  R.  Co.  (Del.  SupV  Ct.),  24 
R.  R.  R.  56,  47  Am.  &  Eng.  R.  (jas.,  N.  S-,  56. 
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On  petition  for  rehearjng.    Petition  overruled. 
For  former  opinion,  see  82  N.  E.  1025. 

Montgomery,.  J.     Appellant's  counsel  have  filed  an  earnest 
petition  for  a  rehearing  .in  this  case,  and  in  support  thereof  have 
vigorously  reargued  many  of  the  questions  originally  presented. 
It  is  very  properly  conceded  that  the  decision  announced  and  the 
merits  of  the  case  center  around  the  eighth  instruction  given  by 
the  trial  court,  which  explained  the  application  of  the  doctrine 
res  ipsa  loquitur  to  appellee's  view  of  the  facts  ^established.    That 
part  of  the  instruction  now  under  consideration  reads  as  follows : 
**\Vhere  a  passenger,  while  on  the  company's  train,  received  an 
injury  on  account  of  the  derailment  of  the  train,  the  breaking 
down  of  the  roadbed,  or  on  account  of  the  weak,  broken,  or  de- 
fective condition  of  the  car  provided  by  the  company,  or  on  ac- 
count of  the  weak,  broken,  or  defective  condition  of  any  part  of 
such  car,  or  any  oJF  the  equipments  or  other,  appliances  connected 
therewith,  owned,  or  controlled  by  such  company,  and  used  by 
it  in  the  operation  of  its  road,  the  mere  happening  of  such  ac- 
cident and  injury. of  the  passenger  is,  at  least,  prima  facie  evi- 
dence of  the  negligence  of  the  company,  and  it  will  be  incumbent 
upon  the  company  to  produce  evidence  which  will  excuse  the 
prima  facie  failure  of  duty  on  its  part."    It  will  be  observed  that 
by  this  instruction  the  court  did  not  advise  the  jury  that  the  mere 
happening  of  an  accident  to  a  passenger  upon  a  railway  train 
created  a  presumption  of  negligence  on  the  part  of  the  carrier; 
but  the  statement,  in  substance,  is  that,  if  a  passenger  receives  an 
injury  on  account  of  the  weak,  broken,  and  defective  condition  of 
any  appliance  connected  with  a  car  owned,  controlled,  and  used 
by  the  carrier,  and  in  which  such  passeneer  is  being  transported, 
the  happening  of  the  accident  is  prima  facie  evidence  of  the  negli- 
gence of  the  company.     The  maintenance  of  the  window  latch, 
to  which  appellee's  injury  was  attributed,  was  undeniably  within 
the  exclusive  control  and  supervision  of  appellant.     If  it  was  in 
fact  weak,  broken,  or  defective  as  alleged,  and  for  that  reason 
the  window  fell  and  inflicted  the  injury  for  which  this  suit  was 
brought,  as  stated  in  the  instruction,  then  there  can  be  no  serious 
dispute  that  a  prima  facie  case  of  negligence  was  established. 
The  instruction  was  therefore  not  erroneous  in  form  and  sub- 
stance.    The  instruction  was  applicable  to  appellee's  theory  of 
the  case  and  view  of  the  evidence.    The  evidence  of  appellee  with 
Tcspect  to  hoisting  the  window  was  in  part  as  follows :    "Q.  How 
l^igh  did  you  push  the  window?    A.   As  high  as  it  would  go.    Q. 
How  do  you  know?    A.    Because  I  know  I  did.    I  was  watching 
the  window,  and  saw  it  catch.     Q.    Tell  the  jury  how  high  you 
raised  it.     A.     I  raised  the  window  as  high  as  I  could,  until  it 
caught.    Q.  Did  you  raise  it  the  full  length  of  the  window  ?    A.  I 
<lid.    Q.   Until  the  lower  part  of  the  window  was  level  with  the 
lower  part  of  the  upper  sash?     A.  Yes.  sir.     Q.  You  observed 
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that,  did  you?  A.  Yes,  sir.  Q.  Did  you  hear  any  clicking 
noise  ?  A.  I  felt  it  catch.  Q.  When  you  raised  the  sash  up,  do 
you  tell  the  jury  that  you  were  looking  at  the  catch?  A.  I  was. 
Q.  Looking  at  it  all  the  time  you  were  raising  it?  A.  Yes,  sir. 
Q.  Are  you  able  to  tell  whether  it  caught  or  not?  A.  I  am.  Q. 
How  can  you  determine  that,  when  you  don't  know  anything 
about  the  catch?  A.  I  felt  it  catch,  and  saw  it  catch."  Chester 
C.  Hadley,  who  was  sitting  in  the  seat  immediately  behind  ap- 
pellee at  the  time,  testified  that  she  raised  the  window  until  it 
gave  a  sound  like  a  latch  clicking,  and.  that  he  remembered  dis- 
tinctly of  the  latch  clicking  just  before  he  started  to  hand  ap- 
pellee the  fruit  parings.  These  statements  were  not  directly  dis- 
puted or  denied.  If  they  were  true,  the  inevitable  inference  fol- 
lowed that  the  window  catch  must  have  been  w^eak,  broken,  or 
defective,  as  claimed.  Appellant  made  no  showing  that  the  car 
or  its  appliances  had  ever  been  inspected  from  the  time  of  con- 
struction until  after  this  accident,  but  rested  its  defense  primar- 
ily upon  the  assumption  that  the  catch  was  sound,  strong,  and 
suitable  for  its  intended  use.  The  catch  was  tested  after  the  ac- 
cident by  the  conductor  and  others,  and  there  was  evidence  that 
upon  the  first  test  the  conductor  remarked,  "loose  catch,"  or 
words  to  that  effect.  There  was  some  dispute  in  the  evidence  as 
to  whether  the  catch  held  the  window  at  all  times  or  failed  to 
work  at  times  upon  these  tests,  and  upon  the  whole  evidence  the 
jury  found  that  the  catch  was  weak,  broken,  or  defective  as  al- 
leged. 

In  appellant's  original  brief  it  was  only  asserted  in  argument 
as  an  inference  from  the  chief  contention  that  the  catch  was 
sound  and  perfect,  and  that  therefore  appellee  must  not  have 
raised  the  window  to  its  full  height;  and  among  the  points  stated 
it  was  not  claimed  that  she  was  guilty  of  contributory  negligence 
in  this  respect.  The  only  point  made  upon  the  subject  of  contrib- 
utory negligence  was  as  follows :  "Plaintiff's  Contributory  Neg- 
ligence. (7)  If  the  plaintiff's  negligence  contributed  to  her 
injury,  she  cannot  recover.  A  passenger  is  as  much  bound  to 
use  reasonable  care  to  avoid  injury  as  the  carrier  is  to  use  the 
greatest  degree  of  skill  and  care  to  save  the  passenger  from 
harm.  Railway  coaches  are  provided  with  windows  to  promote 
the  health  of  passengers  by  affording  light  and  ventilation,  and 
to  relieve  the  tedium  of  the  journey  by  viewing  objects  along  the 
route,  and  the  place  for  the  passenger's  arms  is  inside,  not  out- 
side, the  coach.  Indianapolis,  etc.,  R.  Co.  v.  Rutherford,  29  In<l. 
82,  92  Am.  Dec.  336." 

It  was  shown  by  the  evidence  that  when  appellee  entered  the 
coach  in  St.  Louis  the  window  was  up,  and  while  crossing  the 
bridge  over  the  Mississippi  river  it  fell.  Appellant's  counsel  in- 
sisted that  this  circumstance  constituted  a  warning  to  appellee, 
and  that  the  subsequent  protrusion  of  her  arm  from  this  window 
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was  contributory  negligence.  Instructions  to  this  effect  were  ten- 
dered and  refused.  If  appellee's  arm  had  been  injured  by  the 
first  falling  of  the  window  sash,  the  case  of  Faulkner  ^^  Boston, 
etc.,  R.  Co.,  187  Mass.  254,  72  N.  E.  976,  urged  upon  our  atten- 
tion with  apparent  confidence,  would  have  been  in  point,  and 
an  influential  authority.  In  that  case  the  court  very  properly 
said:  "In  an  action  for  injuries  to  a  passenger  caused  by  the 
fall  of  a  car  window  when  the  train  started  of  its  usual  motion, 
it  appearing  that  the  window  and  attachments  were  in  good  or- 
der, and  that  the  fall  must  have  been  due  to  it  not  having  been 
properly  fastened,  and  there  being  no  evidence  that  defendant's 
employees  raised  the  window,  plaintiff  could  not  recover.''  The 
case  of  Breen  v,  N.  Y.  C.  &  H.  R.  R.  Co.,  109  N.  Y.  297,  16  N. 
E.  6Ct  4  Am.  St.  Rep.  450,  is  to  the  same  effect,  in  which  Dan- 
forth,  J.,  said :  "The  fall  of  the  window  cannot  be  attributed  to 
defective  construction  any  more  than  to  the  failure  of  the  last 
passenger  who  raised  it  to  put  it  all  the  way  up,  so  as  to  have  it 
engage  the  catch,  or  to  see  that  it  did  engage  the  catch  firmly." 
The  case  of  Goss  v.  Northern  Pac.  Ry.  Co.,  48  Or.  439,  87  Pac. 
149,  was  ruled  by  the  same  principle',  and  the  court  said  further- 
more that  "the  evidence  given  on  the  trial  was  so  clear  and  con- 
vincing that  the  accident  was  not  due  to  the  negligence  charged 
in  the  complaint  as  to  completely  overcome  any  presumption 
which  may  have  risen  from  the  mere  happening  of  the  accident.'* 
An  approved  general  statement  of  the  application  of  the  doctrine 
res  ipsa  loquitur  is  found  in  the  case  of  Price  v,  St.  Louis,  etc., 
R.  Co.,  75  Ark.  479,  88  S.  W.  575,  112  Am.  St.  Rep.  79,  cited  in 
appellant's  brief,  and  is  as  follows :  "The  rule  would  seem  to  be 
that  when  the  injury  and  circumstances  attending  it  are  so  un- 
usual and  of  such  a  nature  that  it  could  not  well  have  happened 
without  the  company  being  negligent,  or  when  it  is  caused  bv 
something  connected  with  the  equipment  or  operation  of  the  road 
over  which  the  company  has  complete  control,  a  presumption  of 
negligence  on  the  part  of^the  company  usually  arises  from  proof 
of  such  facts,  in  the  afisence  of  anything  to  the  contrary,  and  the 
burden  is  then  cast  upon  the  company  to  show  that  its  negligence 
did  not  cause  the  injury." 

It  is  manifest,  even  from  appellant's  contention,  that  the  un- 
explained falling  of  the  window  while  crossing  the  bridge  was 
not  sufficient  to  charge  appellee  with  knowledge  that  the  catch 
was  defective,  and  subject  her  to  an  imputation  of  contributory 
negligence  in  thereafter  using  the  window.  Her  injury  was  not 
the  result  of  the  protruding  arm  coming  in  contact  with  an  out- 
side object  near  to  the  track,  as  was  the  case  in  Indianapolis,  etc., 
R.  Co.  V.  Rutherford,  29  Ind.  82,  92  Am.  Dec.  336.  Appellee 
had  a  right  to  hoist  the  window  for  any  proper  purpose,  and  to 
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assume  that  the  catch  with  Which  it  was  equipped  was  suitable 
and  sufficient  to  hold  it  when  latched.  The  evidence  above  set 
out  affirmatively  shows  that  she  raised  the  window  until  the  latch 
caught,  and,  assuming  the  truth  of  this  statement,  the  fall  could 
only  have  occurred  because  the  latch  was  defective  and  insuffi- 
cient in  some  respect.  This  was  an  appliance  of  the  car  over 
which  the  appellant  was  required  to  exercise  continuing  oversight 
and  care.  The  court,  therefore,  correctly  instructed  the  jury  that, 
if  the  accident  and  resultant  injury  were  occasioned  by  reason  of 
a  defect  in  this  appliance,  a  prima  facie  case  of  negligence  was 
established,  and  it  was  incumbent  upon  appellant  to  produce  evi- 
dence which  would  excuse  such  apparent  failure  of  duty. 

We  have  re-examined  all  the  questions  raised  by  the  petition 
for  a  rehearing,  and  find  no  reason  to  depart  from  the  holflings 
announced  in  the  original  opinion. 

Appellant's  petition  for  a  rehearing  is  therefore  overruled. 


Louisville  &  E.  R.  Co.  v,  McNally. 

(Court  of  Appeals  of  Kentucky,  Nov.  13,  1907.) 

[105  S.  W.  Rep.  124.] 

Trial — Burden  of  Proof. — ^Where,  in  a  suit  by  a  passenger  for  being 
pushed  by  the  conductor  from  a  moving  train,  defendant  did  not 
justify  such  act,  but  denied  that  plaintiff  was  so  pushed,  alleging  that 
he  was  refused  admission  because  of  his  condition,  the  justification 
was  not  a  complete  answer  to  the  action,  so  that  defendant  was 
properly  denied  the  burden  of  proof. 

Carriers — Intoxicated  Passenger — Refusal  to  Receive.* — Where  a 
passenger  on  previous  trips  had  been  intoxicated,  and  while  so  had 
been  obscene,  the  carrier  could  rightfully  refuse  to  carry  him  when 
intoxicated  on  a  subsequent  trip. 

Same — Relation — ^Trespasser. — Where  the  conductor  of  a  train  in- 
formed a  prospective  intoxicated  passenger  not  to  get  on  the  train, 
but  he  did  so  in  violation  of  the  direction,  he  was  a  trespasser,  and 
not  a  passenger. 

Same — Injuries — ^Damages.t — Where,    after    an    intoxicated  person 


♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  of  the 
carrier  with  respect  to  passengers  or  prospective  passengers  in  a  state 
of  intoxication,  see  foot-notes  appended  to  Thixton's  Ex'r  v.  Illinois 
Cent.  R.  Co.  (Ky.),  21  R.  R.  R.  294,  44  Am.  &  Eng.  R.  Cas.,  N.  S.. 
294;  foot-notes  appended  to  Tuttle  v.  Cincinnati,  etc.,  R.  Co.  (Ky.^- 
13  R.  R.  R.  333,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  333,  where  all  the  pre- 
ceding authorities  in  this  series  are  collected. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
a  railroad  for  the  improper  manner  in  which  a  trespasser  is  ejected, 
see  foot-notes  appended  to  Hays  v.  Southern  Ry.  Co.  (N.  Car.),  24  R- 
R.  R.  547,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  547. 
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had  boarded  a  car  in  violation  of  the  conductor's  orders,  the  con- 
ductor pushed  him  off  while  the  train  was  moving  and  he  was  in- 
jured, the  carrier  was  responsible,  but  only  for  compensatory  dam- 
ages for  the  injury  sustained,  unless  the  conductor's  conduct  was 
such  as  to  indicate  wantonness  and  recklessness,  justifying  punitive 
•damages. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas 
Branch,  Third  Division. 
"Not  to  be  officially  reported." 

Action  by  Edward  McNally  against  the  Louisville  &  Eastern 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded. 

O'Neal  &  O'Neal,  for  appellant.* 

Morton  K,  Yonts  and  Kohn,  Baird  &  Spindle,  for  appellee. 

HoBsoN,  J.  Edward  McNally  brought  this  suit  against  the 
Louisville  &  Eastern  Railroad  Company.  He  charged  in  nis  petition 
that  on  September  28,  1905,  he  purchased  a  ticket  at  Anchorage, 
Ky.,  to  go  to  St.  Matthews,  and  presented  himself  at  the  car; 
that  while  he  was  attempting  to  get  upon  the  car,  and  when  he 
was  on  the  steps  in  the  act  of  entering  it,  the  conductor  in  charge 
of  it  willfully  and  carelessly  started  it,  and  then  willfully  and  with 
force  pushed  him  from  the  car  while  it  was  in  motion,  causing 
him  to  fall  with  great  violence  to  the  ground,  by  reason  of  which 
lie  sustained  serious  and  permanent  injuries.  The  defendant  by 
its  answer  alleged  that  the  plaintiff  was  in  an  intoxicated  condi- 
tion; that  he  was  boisterous,  insulting,  and  disorderly  in  his  con- 
duct,  and  was  not  'in  a  condition  to  be  carried  on  the  car  as  a 
passenger;  that  on  a  number  of  other  occasions  just  prior  to  that 
time,  when  in  a  like  condition,  he  had  conducted  himself  on  the 
car  in  a  boistrous  and  disorderly  manner,  insulting  and  terror- 
izing the  passengers,  and  being  guilty  of  gross  and  vulger  con- 
duct; that  for  this  reason  the  conductor  refused  to  allow  him  to 
get  on  the  car,  and  after  he  had  been  notified  not  to  enter  the  car 
he  undertook  by  force  to  do  so,  and,  while  so  attempting,  received 
the  injuries  he  sued  for  from  his  own  act,  and  not  those  of  the  con- 
ductor. The  defendant  denied  that  he  was  on  the  steps  of  the  car, 
or  in  the  act  of  entering  it,  or  that  he  was  thrown  or  pushed  from 
the  car  while  it  was  in  motion.  A  reply  was  filed  by  the  plaintiff, 
controverting  the  affirmative  allegations  of  the  answer,  and  when 
the  case  came  on  for  trial  the  defendant  moved  the  court  to  ad- 
judge it  the  burden  of  proof.  The  court  refused  to  so  rule  and  the 
defendant  excepted. 

The  proof  for  the  plaintiff  showed  that  he  had  a  ticket ;  that 
he  proposed  to  get  on  the  car;  that  the  conductor  refused  to  let 
him  get  on ;  and  when  the  conductor  got  on  the  car.  as  it  was  start- 
ing off,  the  plaintiff  followed  the  conductor,  when  he  turned  his 
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back  upon  him,  and  was  standing  on  the  steps  of  the  car,  with 
one  hand  holding  to  the  railing,  when  the  conductor  looked  back 
and,  seeing  him,  pulled  his  hand  loose  from  the  railing  and  pushed 
him  off  the  car ;  that  the  car  by  this  time  had  gone  some  feet  past 
the  platform,  which  was  not  very  long,  and  that  the  plaintiff  fell 
off  on  his  hands  and  knees  upon  the  ground.  He  testified  that  he 
had  taken  one  drink  that  morning  before  breakfast,  one  drink 
between  breakfast  and  dinner,  and  that  he  attempted  to  board  a 
car  about  1  o'clock.  He  also  proved,  by  several  witnesses  who  saw 
him,  that  they  observed  no  indications  of  his  being  drunk,  and 
that  he  was  standing  on  the  steps  of  the  car  when  he  was  pushed 
off  by  the  conductor,  after  the  car  was  started  and  had  passe«l 
the  platform.  The  proof  for  the  defendant  showed  that  he  had 
on  neither  hat  nor  coat ;  that  .the  ticket  agent,  w^ho  was  14  years 
of  age,  had  refused  to  sell  him  a  ticket ;  but  that  he  had  forced 
the  agent  into  selling  it  to  him  by  putting  him  in  fear.  During  the 
morning  a  photographer  was  at  the  station  taking  views.  The 
plaintiff  had  been  going  around  with  him,  and  was  drunk  and  dis- 
orderly. He  had  gone  to  the  station  when  this  car  passed  up,  le>s 
than  an  hour  before,  and  as  the  car  pulled  in  was  standing  on 
the  platform  hollering  and  waiving  his  hands,  without  hat  or  coat. 
He  cursed  the  conductor  then,  without  seeming  to  have  meant 
anything  by  it.  When  a  car  passed  about  an  hour  before,  he  had 
run  after  it  and  thrown  some  papers  and  trash  into  the  car,  curs- 
ing and  acting  in  a  very  disorderly  way.  Later  in  the  evening  he 
took  another  car  and  did  go  to  St.  Matthews,  and  while  there  was 
very  drunk  and  disorderly.  On  previous  occasions  he  had  often., 
when  tipsy,  misbehaved  very  grossly  on  the  cars.  He  and  the  con- 
ductor of  the  car  were  old  acquaintances.  The  conductor  testified 
that  he  knew  him  well,  and  that,  seeing  that  he  was  drunk,  he 
told  him  not  to  get  on  the  car ;  that,  when  McNally  undertook  to 
take  hold  of  the  handhold  to  get  on,  he  pulled  his  hand  loose  and 
started  the  car ;  that  McNally  then  ran  along  the  platform  after 
the  car,  and  that  when  he  got  to  the  end  of  the  platform,  having 
his  eyes  on  the  car,  he  fell  to  the  ground  as  he  stepped  from  the 
platform.  On  this  evidence  the  court  instructed  the  jury  as  fol- 
lows : 

"There  are  two  distinct  charges  or  claims  made  in  plaintifi"*s 
petition :  The  first  is  that,  on  the  day  and  on  the  occasion  in  the 
petition  complained  of,  the  defendant's  agents  refused  to  receive 
the  plaintiff  as  a  passenger  on  the  car  of  which  Wallace  Walker 
was  conductor,  or  to  permit  him  to  ride  as  a  passenger  thereon. 
The  second  claim  or  charge  made  is  that  he  got  on  the  steps  of 
the  said  car  while  it  was  at  rest  at  the  station ;  that  thereupon  the 
car  was  started  in  motion  the  defendant's  agent,  the  conductor  in 
charge  of  the  said  car,  willfully  pushed  or  threw  him  from  the 
car  while  it  was  in  motion ;  and  that  he  thereby  sustained  the  in- 
juries here  complained  of. 
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"As  to  the  first  charge  or  claim,  the  court  instructs  the  jury: 

"(1)  If  the  jury  shall  believe  from  the  evidence  that  at  the 
time  and  on  the  occasions  the  plaintiff  offered  himself  to  become 
a  passenger  on  the  defendant's  car,  in  the  evidence  referred  to, 
he  was  under  the  influence  of  drink,  and  if  the  jury  shall  further 
believe  from  the  evidence  that  the  defendant's  agent,  the  con- 
<luctor  in  charge  of  said  car,  had  reasonable  grounds  to  believe 
and  in  good  faith  did  believe  that  the  plaintiff  was  at  the  time  so 
far  under  the  influence  of  drink  that  his  presence  on  the  car 
would  be  perilous  to  himself,  or  the  source  of  danger,  insult,  or 
unreasonable  annoyance  to  other  passengers  on  said  car,  then  the 
defendant's  said  agent  had  the  right  to  refuse  to  receive  the  plain- 
tiff as  a  passenger  on  said  car,  and  as  to  such  refusal  the  law  is 
for  the  defendant,  and  the  jurj'  should  so  find. 

"(2)  But  unless  the  jury  shall  belive  from  the  evidence  that 
at  the  time  plaintiff  offered  to  become  a  passenger  on  defendant's 
car,  on  the  occasion  in  the  foregoing  instruction  referred  to  and 
in  the  petition  complained  of,  he  was  under  the  influence  of  drink, 
and  that  the  defendant's  agent,  the  conductor  in  charge  of  said  car 
had  reasonable  grounds  to  believe  and  in  good  faith  believed  that 
the  plaintiff  was  at  the  time  so  far  under  the  influence  of  drink 
that  his  presence  on  the  car  would  be  perilous  to  himself,  or  a 
source  of  danger,  insult,  or  unreasonable  annoyance  to  other  pas- 
sengers on  said  car,  the  law  is  for  the  plaintiff,  and  the  jury  should 
so  find. 

"(3)  As  to  the  second  charge  or  claim,  the  court  further  in- 
structs the  jury  that,  although  they  may  believe  from  the  evi- 
dence that  the  plaintiff  was  so  far  under  the  influence  of  drink 
that  the  defendant's  conductor,  Wallace  Walker,  had  reasonable 
grounds  to  believe  and  in  good  faith  believed  that  he  was  unfit 
to  be  received  as  a  passenger  on  the  car  upon  which  said  Walker 
was  conductor,  nevertheless  if  they  shall  believe  from  the  evi- 
dence that  the  plaintiff  went  on  the  steps  of  said  car 
while  it  was  at  rest,  and  that  the  car  was  started  forward  while 
the  plaintiff  was  so  standing  on  the  steps  thereof,  and  if  the  jury 
shall  further  believe  from  the  evidence  that  the  defendant's  said 
agent,  the  conductor  of  said  car,  willfully  pushed  or  threw  him 
from  the  steps  of  said  cat  while  it  was  in  motion,  and  that  plain- 
tiff thereby  sustained  the  injuries  by  him  alleged,  the  law  is  for 
the  plaintiff,  and  the  jury  should  so  find. 

"(4)  But  unless  the  jury  should  believe  from  the  evidence  that 
the  plaintiff  went  on  the  steps  of  said  car  while  it  was  at  rest  and 
that  the  car  was  thereafter  started  in  motion,  and  that  plaintiff 
was  pushed  or  thrown  from  the  car  while  in  motion  by  the  de- 
fendant's agent,  the  conductor  in  charge  of  it,  the  law  is  for  the 
defendant  as  to  said  charge  or  claim,  and  the  jury  should  so  find. 

"(5)  If  the  jury  shall  find  for  the  plaintiff  under  instructions 
Nos.  1  and  2,  they  shall  award  him  such  a  sum  in  damages  as 
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they  shall  believe  from  the  evidence  will  reasonably  and  fairly 
compensate  him  for  any  humiliation  of  his  feelings,  caused  by 
the  refusal  of  the  defendant's  agent,  or  either  of  them,  to  receive 
him  as  a  passenger  on  the  said  car,  not  to  exceed  the  sum  of 
$10,000,  the  amount  claimed  in  the  petition. 

"(6)  If  the  jury  shall  find  for  the  plaintiff  under  the  third  and 
fourth  instructions  given,  they  shall  award  him  such  a  sum  in 
damages  as  they  shall  believe  from  the  evidence  will  fairly  and 
reasonably  compensate  him  for  any  pain  and  suffering,  mental  or 
physical,  caused  him  by  his  injury,  and  for  any  impairment  of 
his  power  to  earn  money  occasioned  thereby;  and  the  jury  may 
or  may  not,  in  their  discretion,  award  him,  in  addition,  such  ex- 
emplary damages  as  they  shall  think  proper  under  all  the  circum- 
stances of  the  case,  the  whole  award  not  to  exceed  the  sum  of 
$10,000,  the  amount  claimed  in  the  petition." 

The  jury  found  for  the  plaintiff  and  fixed  his  damages  at  $400. 
The  court  overruled  the  defendant's  motion  for  a  new  trial,  and 
it  appeals. 

There  was  no  error  in  the  circuit  court  overruling  the  defend- 
ant's motion  that  it  be  adjudged  the  burden  of  proof.  The  plain- 
tiff sued  to  recover  damages  for  being  pushed  from  the  defend- 
ant's car  by  its  conductor  while  it  was  in  motion,  alleging  that  he 
had  thereby  suffered  serious  injuries.  The  defendant  did  not  jus- 
tify the  pushing  of  the  plaintiff  from  the  car  while  it  was  in  mo- 
tion. Its  defense  was  in  substance  a  denial  that  he  was  pushed 
from  the  car  and  an  allegation  that  he  was  simply  refused  admis- 
sion to  the  car  for  the  reason  set  out  in  the  answer.  The  substance 
of  the  plaintiff's  case  was  denied,  and  a  justification  was  pleaded 
of  matters  not  going  to  the  substance  of  the  case.  The  defendant 
by  its  answer  did  not  admit  that  the  plaintiff  was  on  the  steps  of 
the  car  and  justify  his  expulsion  from  it.  Every  fact  pleaded  in 
the  answer  might  have  been  given  in  evidence  under  its  denial 
that  the  plaintiff  was  on  the  car  or  was  pushed  from  it. 

The  instructions  of  the  court  narrow  too  much  the  power  of 
the  railroad  company  to  refuse  to  receive  a  passenger.  The  rail- 
road company  may  refuse  to  receive  a  passenger,  who  by  reason 
of  his  intoxication  or  his  boisterous,  disorderly  conduct  is  unfit 
to  be  carried  as  a  passenger.  If  on  previous  trips  he  had  been  in- 
toxicated, and  while  so  intoxicated  has  been  guilty  of  obscene 
conduct,  the  company  may  rightfully  refuse  to  carry  him  on  a 
subsequent  trip  when  intoxicated.  3  Thompson  on  Negligence,  § 
2542,  Hutchinson  on  Carriers,  §§  539,  540.  When  the  plaintiff 
was  told  by  the  conductor  not  to  get  on  the  car,  he  had  no  right 
to  get  upon  it ;  and  if  he  did  so  without  the  consent  of  the  con- 
ductor, he  did  not  thereby  become  a  passenger  but  was  simply  an 
intruder  upon  the  car.  Still  the  conductor  had  no  right  to  push 
him  off  the  car  while  it  was  in  motion,  and  if  he  did  push  him  off 
while  it  was  in  motion,  and  thus  injured  him,  the  company  is 
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liable.  It  would  not,  however,  in  such  a  case,  be  liable  for  puni- 
tive damages,  unless  the  conduct  of  the  conductor  was  such  as  to- 
indicate  wantonness  or  recklessness. 

On  another  trial  in  lieu  of  the  instructions  given,  the  court 
will  instruct  the  jury  in  substance  as  follows:  (1)  That  if  while 
the  plaintiff  was  on  the  steps  of  the  car,  and  while  the  car  was  in 
motion,  the  conductor  willfully  and  with  force  pushed  him  from 
the  car,  causing  him  to  fall  to  the  ground  and  to  be  injured,  they 
should  find  for  the  plaintiff.  (2)  That  if  the  plaintiff,  when  he 
offered  to  get  on  the  car,  was  so  far  intoxicated  as  to  affect  his 
conduct,  or  if  the  conductor  believed,  and  under  all  the  circum- 
stances had  reasonable  grounds  to  believe,  that  if  admitted  to 
the  car  he  would  be  boisterous  or  disorderly,  or  if  on  previous 
occasions,  when  intoxicated,  he  had  been  guilty  of  vulgar  or  of- 
fensive conduct  on  the  cars  of  defendant,  and  was  at  the  time  in 
a  similar  state  of  intoxication,  then  in  any  of  these  states  of  case 
the  conductor  had  a  right  to  refuse  to  receive  him  on  the  car, 
and  the  jury  should  find  for  the  defendant,  unless  the  conductor 
pushed  him  from  the  car  as  set  out  in  No.  1.  (3)  That  if  the 
jur}'  find  for  the  plaintiff  they  should  allow  him  in  damages  sucli 
a  sum  as  would  reasonably  compensate  him  for  his  mental  or 
physical  suffering,  if  any,  and  for  the  impairment  of  his  power  to 
earn  money,  if  any,  directly  due  to  his  injury  from  being  pushed 
from  the  car  and  thrown  to  the  ground  as  set  out  in  No.  1,  and 
that,  if  the  conduct  of  the  conductor  under  all  the  circumstances 
was  such  as  to  indicate  wantonness  or  recklessness  of  the  plain- 
tiff's safety,  they  may  in  their  discretion  award  him  such  ex- 
emplary damages  as  they  think  proper,  not  to  exceed  the  sum  in 
all  of  $10,000.  These  three  instructions  cover  the  law  of  the  case. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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Stringfield  v.  Louisville  Ry.  Co. 

(Court  of  Appeals  of  Kentucky,  Dec.  20,  1907.  ) 
[105  S.  W.  Rep.  1190.] 

Carriers — Carriage  of  Passengers — Ejection  of  Passengers.*— Where 

a  passenger  is  drunk,  and  uses  profane  and  insulting  language  or 
violates  the  rules  of  the  company,  he  may  be  ejected  from  a  street 
car,  but  not  while  the  car  is  in  motion,  unless  it  is  absolutely  to  save 
the  life  of  the  conductor  or  of  a  passenger,  or  to  prevent  great  bodily 
harm. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas 
Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Action  by  Charles  E.  Stringfield  against  Louisville  Railway 
Company.  Judgment  for  defendant,  and  plaintiff  appeals.  Re- 
versed. 

Popham  &  Webster,  for  appellant. 

Fairleigh,  Straus  &  Fairleigh,  Kohn,  Baird,  Sloss  &  Kohn, 
and  Greene  &  Van  Winkle,  for  appellee. 

Barker,  J.  The  appellant  herein  in  his  petition  claimed  that 
he  was  a  passenger  on  one  of  the  cars  of  the  appellee  company, 
and  that  on  the  18th  day  of  July,  1906,  while  he  was  standing  on 
the  rear  platform  of  the  car  in  question,  he  was  willfully  and 
maliciously  assaulted  by  the  conductor,  seized  by  the  back  of  the 
neck,  and  hurled  from  the  car  while  it  was  going  at  a  high  rate  of 
speed ;  that,  by  reason  of  these  acts,  he  was  thrown  violytly  to 
the  pavement,  whereby  he  was  severely  and  permanently  lijured 
about  the  neck,  suffered  great  pain,  and  incurred  a  large  Expense 
in  doctor  bills,  medicine,  etc.,  by  which  he  was  damaged  in  the 
sum  of  $5,500.  The  answer  admitted  that  the  plaintiff  was  put 
off  the  car  by  the  conductor,  and  alleged  that  this  was  necessary 
because  the  plaintiff  behaved  in  a  disorderly  manner,  abused, 
cursed,  and  assaulted  the  conductor,  and  became  a  menace  to  the 
safety  and  comfort  of  the  passengers,  and  that  the  conductor,  in 
order  to  protect  himself  and  the  passengers,  brought  the  car  to 
a  stop,  and,  using  no  more  force  than  was  necessary,  ejected  the 
plaintiff  therefrom.    The  reply  placed  in  issue  kll  the  affirmative 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  carriers  with  respect  to  passengers  or  prospective  pas- 
sengers in  a  state  of  intoxication,  see  foot-notes  appended  to  Tuttle 
r.  Cincinnati,  etc.,  R.  Co.  (Ky.),  13  R.  R.  R.  233.  36  Am.  &  Eng.  R- 
Cas.,  N.  S.,  233.  where  all  the  preceding  ones  are  collected;  foot-notes 
appended  to  Thixton's  Ex'r  v.  Illinois  Cent.  R.  Co.  (Ky.),  21  R.  R- 
R.  294.  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  294. 
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allegations  of  the  answer.    A  trial  resulted  in  a  verdict  in  favor 
of  the  defendant,  and  the  plaintiff  is  here  on  appeal. 

The  only  error  alleged  in  support  of  the  appellant's  claim  for  a 
reversal  which  we  deem  it  necessary  to  notice  is  instruction  No. 
2,  given  by  the  court  upon  his  own  motion.  This  is  as  follows : 
"The  court  further  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  at  the  time  and  place  in  the  petition  mentioned  the 
agents  and  servants  of  the  Louisville  Railway  Company  in  charge 
of  its  car  wrongfully  or  maliciously  assaulted  plaintiff,  or  forcibly 
ejected  plaintiff  from  the  car  while  in  motion,  and  the  plaintiff 
was  injured  thereby,  then  the  law  is  for  the  plaintiff,  and  the  jury 
shall  so  find,  unless  you  further  believe  from  the  evidence  that 
at  the  time  and  place  in  the  petition  mentioned  plaintiff  conducted 
himself  in  a  disorderly  manner  and  abused  and  cursed  the  con- 
ductor in  charge  of  said  car,  or  assaulted  said  conductor,  or  be- 
came a  menace  to  the  safety  or  comfort  of  the  passengers  on  said 
car,  and  that  the  conductor  on  said  car  used  only  such  force  as 
was  reasonably  necessary  in  ejecting  plaintiff  from  the  car  to 
protect  his  passengers  and  himself  from  injury,  insult,  or  abuse, 
in  which  case  the  law  is  for  the  defendant  and  the  jury  shall  so 
find."  The  gist  of  plaintiff's  claim  for  damages  is  that  the  con- 
ductor of  defendant's  car  threw  him  off,  or  ejected  him  from, 
the  car  while  it  was  in  rapid  motion,  and  this  was  the  real  issue 
in  the  case.  The  court,  in  effect,  told  the  jury  in  the  above  in- 
struction that  if  they  believe  from  the  evidence  that  the  plaintiff 
behaved  in  a  disorderly  manner,  and  abused  and  cursed  the  con- 
ductor, or  assaulted  him,  or  became  a  menace  to  the  safety  or 
comfort  of  the  passengers  on  the  car,  that  the  conductor,  using 
more  force  than  was  reasonably  necessary  to  eject  the  plaintiff, 
might  put  him  off  while  the  car  was  in  rapid  motion.  This  is  not 
the  law.  If  a  passenger  is  drunk,  or  uses  profane  and  insulting 
language,  or  violates  the  rules  of  the  company  willfully  and 
flagrantly,  he  may  be  ejected  from  the  car,  but  not  while  it  is  in 
motion.  As  preliminary  to  this  action,  the  car  must  be  stopped, 
and  then  the  passenger  can  be  ejected ;  no  more  force  being  used 
than  is  necessary  to  accomplish  this  act.  Of  course,  we  do  not 
mean  to  say  that  there  might  not  be  instances  which  would  war- 
rant the  ejection  of  a  passenger  from  a  car,  even  while  it  is  in 
motion;  for  example,  if  it  was  absolutely  necessary  to  save  the 
life  of  the  conductor  or  the  lives  of  the  passengers,  or  to  prevent 
their  suffering  great  bodily  harm  at  the  hands  of  a  desperate 
man.  But  there  is  nothing  in  the  evidence  in  this  case  to  show 
any  such  condition  of  affairs.  There  was  no  pretense  that  the 
plaintiff  did  anything  except  to  be  drunk,  and  used  profane  and 
insulting  language.  He  did  not  assault  the  conductor,  or  attempt 
so  to  do ;  nor  did  he  assault  or  attempt  to  assault  any  of  the  pas- 
sengers, or  threaten  so  to  do.  According  to  the  defendant's  evi- 
dence, he  was  violating  the  rules  of  the  company  by  calling  his 
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dog  from  the  street  on  to  the  rear  platform,  and  when  the  con- 
ductor objected  to  this,  and  put  the  dog  off,  the  plaintiff  used 
profane  and  insulting  language.  Undoubtedly,  if  the  facts  were 
as  detailed  in  the  defendant's  evidence,  the  conductor  was  justi- 
fied in  putting  the  plaintiff  off  the  car  after  having  stopped  it  for 
this  purpose;  but  he  had  no  right,  under  the  circumstances,  to 
eject  him  while  the  car  was  in  motion. 

The  instruction  in  question  was  highly  prejudicial  to  the  plain- 
tiff's case ;  and  for  this  error  alone  the  judgment  is  reversed  for 
proceedings  consistent  herewith. 


Harper  v.  Pittsburg,  C,  C.  &  St.  L.  R.  Co. 

(Supreme  Court  of  Pennsylvania,  Jan.  6,  1908.) 

[68  Atl.  Rep.  831.] 

Carriers — ^Injury  to  Passengers.* — Where  a  way  is  provided  at  a 
station  for  a  passenger  going  to  or  from  his  train,  he  may  rely  on 
the  duty  of  the  company  to  keep  the  track  clear,  where  passengers  arc 
passing  between  the  train  and  the  station. 

Same — Contributory  Negligenccf — Where  plaintiff  left  a  waiting 
room  at  a  station  with  other  passengers  on  hearing  the  train  whistle, 
and  passed  over  one  track  and  onto  a  narrow  platform  between  such 
track  and  the  one  on  which  the  train  was  coming,  and  while  standing 
there  was  struck  by  a  freight  train,  which,  with  the  engine  reversed 
and  showing  no  light,  ran  down  on  the  first  track,  and  the  space  be- 
tween the  two  trains  standing  side  by  side  was  only  25  inches,  the 
court  could  not  say  as  a  matter  of  law  that  plaintiff  was  guilty  of 
contributory  negligence. 

Same — Evidence. — In  an  action  for  injuries  to  a  passenger  while 
waiting  for  train  at  station,  evidence  held  to  sustain  judgment  for 
plaintiff. 

Appeal  from  Court  of  Common  Pleas,  Washington  County. 

Action  by  W.  J.  E.  Harper  against  the  Pittsburg,  Cincinnati, 
Chicago  &  St.  Louis  Railroad  Company.  Judgment  JFor  plaintiff, 
and  defendant  appeals.     Affirmed. 

♦See  third  foot-note  appended  to  Chesapeake  &  O.  Ry.  Co.  (Va.), 
18  R.  R.  R.  139,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  139;  foot-notes  appended 
to  Karr  v.  Milwaukee,  etc.,  Co.  (Wis.),  25  R.  R.  R.  623,  48  Am.  & 
Eng.  R.  Cas.,  N.  S.,  623;  Atchison,  etc.,  Ry.  Co.  v.  McElroy  (Kan.),  25 
R.  R.  R.  487.  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  487;  foot-notes  appended 
to  Mobile  L.  &  R.  Co.  v.  Walsh  (Ala.),  24  R.  R.  R.  114,  47  Am.  & 
Eng.  R.  Cas.,  N.  S.,  114;  MacFeat  v.  Philadelphia,  etc.,  R.  Co.  (Del. 
Sup'r  Ct.),  24  R.  R.  R.  56,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  56. 

tSee  foot-notes  appended  to  Atchison,  etc.,  Ry.  Co.  v,  McElroy 
(Kan.),  25  R.  R.  R.  487,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  487, 
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Argued  before  MitcheIvL,  C.  J.,  and  Feli.,  Brown,  Mes- 
TREZAT,  Potter,  and  Stewart,  JJ. 

R.  IV.  Indn,  James  A,  Wiley,  and  A,  T,  Morgan,  for  appel- 
lant. 

Norman  E.  Clark,  W,  S,  Parker,  and  Winfield  Mcllvaine,  for 
appellee. 

Potter,  J.  At  McDonald  station,  on  the  line  of  the  railway  of 
the  defendant  company,  there  are  four  tracks.  The  one  nearest 
the  station  is  used  by  freight  trains,  and  the  second  track  is  for 
east-bound  passenger  trains.  Between  these  two  tracks  is  a  board 
platform,  about  5  feet  in  width,  intended  for  the  use  of  passen- 
gers in  approaching  and  in  alighting  from  the  train.  On  the 
night  of  the  accident  the  plaintiff,  hearing  the  train  whistle  for 
the  station,  left  the  waiting  room,  passed  over  the  first  track,  and 
onto  the  narrow  platform  between  the  tracks.  While  standing 
there,  and  just  before  the  passenger  train  came  to  a  stop,  he  was 
struck  by  a  freight  train,  which,  with  tender  and  engine  reversed, 
showing  no  light  and  giving  no  warning,  ran  down  upon  the  first 
track.  The  space  between  the  two  trains,  standing  side  by  side, 
was  not  more  than  25  inches  in  width,  and  several  persons  were 
caught  between  them,  and  injured.  The  negligence  of  the  em- 
ployees of  the  defendant  company  in  running  the  freight  train 
over  the  intervening  track  while  the  passengers  were  passing  from 
the  station  to  the  train  was  not  denied ;  but  it  was  contended  that 
the  plaintiff  was  guilty  of  contributory  negligence,  because  he  did 
not  wait  in  front  of  the  station  until  the  passenger  train  had  come 
to  a  full  stop,  before  he  stepped  across  the  first  track.  The  trial 
judge  refused  the  request  of  counsel  for  appellant  to  so  charge 
the  jury. 

The  only  question  raised  by  this  appeal  is  whether  the  court 
below  should  have  held  as  matter  of  law  that  the  plaintiff  could 
not  recover  by  reason  of  this  alleged  contributory  negligence. 
Counsel  for  appellant  cites  the  case  of  McGeehan  v,  Lehigh  Val- 
ley R.  R.  Co.,  149  Pa.  188,  24  Atl.  205,  as  sustaining  his  conten- 
tion. But  in  that  case  it  was  distinctly  pointed  out  that  the 
planked  space  between  the  two  tracks  was  not  a  platform  in- 
tended for  the  use  of  the  passengers.  It  was  said  that  not  a  wit- 
ness testified  that  it  was  built  or  arranged  for  any  such  purpose. 
In  the  present  case  the  witnesses  for  plaintiff  testified  that  the 
planking  between  the  freight  and  passenger  tracks  was  a  plat- 
form, and  it  was  repeatedly  referred  to  as  such  by  counsel  on 
both  sides  during  the  trial.  It  is  so  designated  in  appellant's  his- 
tory of  the  case,  and  it  is  further  stated  that  it  was  for  the  ac- 
commodation of  passengers  in  alighting  from  and  boarding  trains. 
So  that  in  this  respect  the  present  case  is  to  be  clearly  distin- 
guished from  McGeehan  v,  Lehigh  Valley  R.  R.  Co.  It  also  ap- 
pears that  in  that  case  the  plaintiff  went  out  and  stood  between 
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the  tracks  in  advance  of  the  coming  of  the  train.  In  the  present 
case  plaintiff  was  in  the  waiting  room  of  the  station  until  he 
heard  the  train  whistle  and  saw  other  people  starting  out.  He 
followed  them,  and  was  the  last  to  leave.  He  crossed  the  first 
track,  and  was  taking  a  few  steps  along  the  platform,  when  the 
freight  train  came  down  upon  him. 

We  think  the  plaintiff  was  entitled  to  assume  that  the  way 
provided  by  the  defendant  company  for  him  to  reach  the  pas- 
senger train  was  reasonably  safe,  and  that  he  was  not  bound  to 
anticipate  that  a  freight  train  would  run  him  down,  while  he  was 
in  the  act  of  crossing  the  intervening  track  to  reach  the  passenger 
train.  As  our  Brother  Fell  said  in  Flanagan  v.  P.,  W.  &  B.  R. 
R.  Co.,  181  Pa.  237,  37  Atl.  341,  the  obligation  upon  a  passenger 
at  a  station,  going  to  or  from  his  train,  is  not  the  same  as  that 
of  a  person  at  a  public  crossing.  "If  the  way  provided  is  across 
a  track,  he  may  rely  upon  the  performance  by  the  company  of  the 
duty  to  keep  the  track  clear  while  passengers  are  in  the  act  of 
passing  between  the  train  and  the  station."  Under  the  evidence 
in  this  case,  the  only  way  provided  to  reach  the  passenger  train 
was  across  the  first  track.  It  would  have  been  error  in  the  trial 
judge  to  have  held  as  matter  of  law  that  the  plaintiff  was  guilty 
of  contributory  negligence. 

The  judgment  is  affirmed. 


Missouri  &  N.  A.  R.  Co.  v.  Sneed. 

(Supreme  Court  of  Arkansas,  Feb.  10,  1908.) 
[107  S.  W.  Rep.  1182.] 

Carriers — Carriage  of  Live  Stock — Duty  to  Furnish  Cars — ^Unex- 
pected Demand — Scarcity  of  Cars.* — It  is  a  defense  to  an  action 
against  a  carrier  for  damages  to  a  shipper  of  live  stock,  caused  by 
delay  in  furnishing  him  a  car,  that  the  delay  was  caused  by  an  unex- 
pected and  unprecedented  demand  for  cars;  but  it  is  not  a  defense  that 
at  the  time  defendant  purchased  the  road  it  had  no  stock  cars,  and 
was  wholly  dependent  on  another  road  for  such  cars,  and  such  other 
road  failed  to  supply  it. 

Same  —  Actions  —  Defense  —  Condition  of  Stock. — In  an  action 
against  a  carrier  for  damages  to  a  shipper  of  live  stock,  caused  by 
delay  in  furnishing  a  car,  it  is  no  defense  that  the  stock  was  diseased 

♦See  foot-notes  appended  to  State  v.  Chicago,  etc.,  R.  Co.  (Neb.),  13 
R.  R.  R.  336.  36  Am.  &  Eng.  R.  Gas.,  N.  S.,  336;  foot-notes  appended 
to  Yazoo,  etc..  R.  Co.  v.  Blum  (Miss.),  22  R.  R.  R.  219,  45  Am.  &  Eng. 
R.  Cas.,  N.  S.,  219;  foot-notes  appended  to  Baltimore  &  O.  R.  Co. 
V.  Whitchill  (Md.),  22  R.  R.  R.  176,  45  Am.  &  Eng.  R.  Cas.,  N.  S., 
176. 
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and  its  shipment  contrary  to  law,  when  that  condition  was  caused  by 
defendant's  delay  in  furnishing  a  car. 

Appeal — Presumptions  as  to  Evidence — Evidence  to  Support  Ver- 
dict— ^Where  appellant  does  not  furnish  the  court  any  statement  of 
the  evidence,  nor  the  instructions  given,  it  will  be  assumed  that  the 
verdict  was  supported  by  sufficient  evidence. 

Contracts — ^Validity — ^Legality  of*  Object  —  Carriers  —  Carriage  of 
Live  Stock — Limitation  of  Liability.f — A  contract  by  a  shipper  of  live 
stock  exempting  a  carrier  from  liability  for  damages  which  have 
already  occurred  is  void. 

Appeal — Harmless  Error — Remark  by  Court. — ^Where  a  contract 
between  the  parties  to  an  action  is  inadmissible  in  evidence,  a  remark 
by  the  court  that  the  contract  was  not  fairly  made  was  not  preju- 
dicial error. 

Carriers — Carriage  of  Live  Stock — ^Limitation  of  Liability — Notice 
of  Damages.! — In  an  action  by  a  shipper  of  live  stock  to  recover  dam- 
ages for  delay  in  furnishing  a  car,  a  clause  in  a  contract  between  the 
parties  requiring  plaintiff  to  give  notice  of  his  damage  before  removal 
of  stock  is  inadmissible  in  evidence;  the  damage  from  the  delay  hav- 
ing accrued  when  the  contract  was  executed. 

Appeal  from  Circuit  Court,  Carroll  County;  J.  S.  Maples, 
Judge. 

Action  by  S.  Loss  Sneed  against  the  Missouri  &  North  Ar- 
kansas Railroad  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Crump,  Mitchell  &  Trimble,  for  appellant. 
James  &  Fuller,  for  appellee. 

McCuLLOCH,  J.  This  is  an  action  to  recover  damages  suffered 
by  reason  of  the  failure  of  the  railroad  company  to  furnish  a  car 
for  a  shipment  of  live  stock  from  Alpena  Pass,  a  station  on  its 
line  of  railroad,  to  St.  Louis,  Mo.  It  is  alleged  in  the  complaint : 
That  on  the  2d  day  of  October,  1906,  plaintiff  made  demand  upon 
defendant's  agent  at  the  station  named  above  for  a  stock  car  for 
a  shipment  of  hogs,  to  be  furnished  on  the  6th  day  of  October. 
That,  on  the  promise  of  the  agent  to  furnish  the  car,  plaintiff 
drove  224  hogs  to  the  station,  and  tendered  them  for  shipment, 
and  placed  them  in  stock  pens  or  yards  kept  at  that  place  by  the 
company  for  the  reception  of  stock  for  shipment.  That  the  de- 
fendant neglected  and  refused  to  furnish  the  car  until  the  3d  day 
of  November,  plaintiff  in  the  meantime  having  made  daily  de- 
mand for  the  car.  That  by  reason  of  the  failure  to  furnish  the 
car  for  shipment  of  the  hogs  plaintiff  sustained  damage  in  the 

tSee  first  foot-notes  appended  to  Lake  Erie  &  W.  R.  Co.  v,  Hol- 
land (Ind.),  9  R.  R.  R.  735,  32  Am.  &  Eng.  R.  Cas.,  N.  'S.,  735;  foot- 
notes appended  to  Arthur  v.  Texas  &  Pac.  Ry.  Co.  (U.  S.),  23  R.  R. 
R.  583,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  583. 
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sum  of  $789.30,  as  follows :  For  38  head  of  hogs  that  died  of 
cholera,  contracted  in  the  pens  while  awaiting  shipment,  by  rea- 
son of  close  confinement,  28  head  of  which  died  before  shipment 
and  10  while  in  transit ;  for  depreciation  in  market  value  during 
the  period  of  delay  of  the  hogs  which  survived ;  for  loss  of  weight 
caused  by  the  delay;  and  for  expense  of  keeping  the  hogs  while 
awaiting  shipment. 

Defendant  filed  its  answer,  admitting  the  demand  for  the  car 
on  the  day  named,  and  the  tender  of  the  hogs  for  shipment,  and 
the  failure  to  furnish  the  car  until  the  3d  day  of  November.  As 
reason  for  failure  to  deliver  the  car  at  an  earlier  date,  it  is  al- 
leged in  the  answer  that  the  defendant  was  engaged  in  interstate 
traffic,  and  that  at  the  time  covered  by  the  period  of  delay  there 
was  an  unprecedented  and  unexpected  demand  for  cars,  which 
prevented  it  from  furnishing  cars  to  the  plaintiff  at  an  earlier 
date.  The  answer  also  sets  forth  the  fact  that  the  hogs  were 
shipped  under  a  contract  or  bill  of  lading  limiting  the  liability  of 
the  company,  and  providing  that  the  shipper  should  give  notice 
of  claim  of  damages  immediately  upon  arrival  of  consignment  at 
the  place  of  destination.  The  answer  also  alleged  that  the  plain- 
tiff was  guilty  of  negligence  in  placing  the  hogs  in  close  confine- 
ment in  the  stock  pen,  and  keeping  them  there,  subject  to  disease 
caused  by  other  hogs  having  been  kept  there.  The  answer  also 
contains  the  following  paragraphs,  to  which  the  court  sustained  a 
demurrer,  and  exceptions  to  the  rulings  were  duly  noted : 

"(4)  The  defendant,  further  answering,  says  that  up  to  the 
14th  day  of  June,  1906,  it  held  no  interest  whatever  in  said  rail- 
road, but  that  at  that  time  entire  interest  of  the  St.  Louis  & 
North  Arkansas  Railroad  Company,  by  an  order  and  decree  of 
the  United  States  Circuit  Court  for  the  Harrison  Division  of  the 
Western  District  of  Arkansas,  was  by  W.  F.  Mitchell,  as  special 
commissioner  in  chancery  in  said  court,  sold  and  conveyed  to 
John  Scullin  and  others,  committee  and  the  same  was  transferred 
to  the  said  committee,  and  afterwards  by  said  committee  trans- 
ferred to  the  said  defendant,  and  it  says  that  at  the  time  of  its 
acquiring  said  railroad  that  there  was  not  a  live-stock  car  owned 
by  it,  and  that  this  defendant,  when  it  acquired  the  property  of 
said  St.  Louis  &  North  Arkansas  Railroad  Company,  did  not  re- 
ceive from  it  a  single  car  of  any  kind  or  character.  It  further 
states  that  it  has  not  to  the  present  time  been  able  to  procure  anv 
cars  of  its  own,  and  has  been  wholly  dependent  on  the  Frisco 
Railroad  to  furnish  its  stock  cars,  and  that  by  reason  of  the  un- 
precedented demand  for  cars,  as  aforesaid,  which  was  general 
west  of  the  Mississippi  river,  the  said  Frisco  Railroad  was  unable 
to  furnish  it  cars  to  accommodate  its  patrons  when  cars  for  the 
shipment  of  live  stock  were  demanded  by  them,  and  that  for 
these  reasons  and  none  other  that  the  defendant  failed  to  furnish 
the  car  as  aforesaid. 
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"(5)  The  defendant,  further  answering,  says  that  the  plaintiff 
ought  not  to  maintain  this  action,  because  it  says  that  at  the  time 
the  said  plaintiff  made  said  shipment  of  hogs  this  defendant  had 
t^vo  rates  on  live  stock,  one  being  a  reduced  rate,  by  which  the 
company  limited  its  liabilities,  and  the  other  being  a  regular  rate, 
by  which  it  did  not  limit  its  liability,  and  the  plaintiff  elected  to 
take  the  lesser  rate  by  which  the  company  limited  its  liability  as 
aforesaid,  and  by  the  terms  of  said  contract  which  was  in  writing 
the  said  plaintiff  released  the  said  defendant  from  all  damages  on 
account  of  its  failure  to  furnish  cars  at  the  time  aforesaid,  for 
which  it  had  demanded  them  to  be  furnished,  and  that  he  waived 
and  barred  any  and  all  causes  of  action  whatever  that  had  at  that 
time  accrued  to  said  shipper  by  any  written  or  verbal  contract 
made  prior  to  the  execution  of  the  contract  aforesaid/' 

**(8)  Defendant,  further  answering,  says  that  the  plaintiff 
ought  not  to  maintain  his  said  action,  because  he  says  that  the 
shipment  made  by  him  was  a  shipment  made  in  violation  of  the 
law  in  this,  that  it  is  a  violation  of  the  statutes  of  the  United 
States  to  ship  from  one  state  to  another  state  of  the  United 
States  when  they  are  or  any  of  them  have  what  is  known  as  the 
^cholera,'  and  this  is  shown  to  be  the  case  by  the  allegations  in 
the  complaint  of  the  plaintiff  herein. 

"(9)  The  defendant,  further  answering  herein,  says  that  the 
plaintiff  ought  not  to  maintain  this  action,  because  it  says  that 
the  shipment  alleged  in  the  complaint  was  a  shipment  made  into 
and  through  the  state  of  Missouri,  and  that  under  and  by  virtue 
of  the  statutes  of  the  state  of  Missouri  it  is  and  was  at  the  time 
a  violation  of  the  law  for  any  person  to  ship  into  or  through  said 
state  of  Missouri. hogs  infected  with  cholera,  which  plaintiff  by 
his  complaint  herein  shows  to  have  been  the  fact  as  to  the  hogs 
mentioned  in  the  complaint." 

The  trial  before  a  jury  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $789  damages,  and  the  defendant  ap- 
pealed. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the  para- 
graphs of  the  answer  copied  above.  A  preceding  paragraph  of 
the  answer,  wherein  the  unexpected  and  unprecedented  demand 
for  cars  was  pleaded  as  an  excuse  for  failing  to  furnish  the  car 
to  the  plaintiff,  set  forth  a  sufficient  defense,  and,  if  established 
by  the  evidence,  would  have  prevented  a  recovery.  The  material 
facts  set  forth  in  paragraph  4  were  embraced  in  the  preceding 
paragraph  just  mentioned.  The  additional  facts  set  forth  in  para- 
graph 4 —  that  the  defendant  had  no  stock  cars  at  the  time  of 
the  sale  of  the  road,  and  that  it  was  wholly  dependent  on  the 
Frisco  Railroad  to  furnish  cars — offered  no  defense  to  this  ac- 
tion. It  was  the  duty  of  the  defendant  as  a  common  carrier  to 
furnish  reasonqble  facilities  for  the  transportation  of  commodi- 
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ties  along  its  line.  The  fact  that  it  had  no  cars  at  the  time  of  its 
purchase  of  the  road,  or  the  fact  that  another  company  had 
failed  to  supply  its  cars,  is  not  a  sufficient  answer  to  this  require- 
ment, unless  it  be  shown  that  reasonable  facilities  had  been  pro- 
vided for  the  procurement  of  cars  from  another  company,  which 
had  proved  inefficient  on  account  of  the  unprecedented  and  un- 
expected emergency.  The  subject  is  fully  covered  by  the  fol- 
lowing statement  from  Mr.  Hutchinson  in  his  work  on  Carriers 
(volume  2,  §  495)  :  "The  first  duty  of  the  common  carrier,  who 
holds  himself  out  to  the  public  as  ready  to  engage  in  the  carrying 
business,  is,  of  course,  to  provide  himself  with  reasonable  facili- 
ties and  appliances  for  the  transportation  of  such  goods  as  he 
holds  himself  out  as  ready  to  undertake  to  carry.  He  must  put 
himself  in  a  situation  to  be  at  least  able  to  transport  an  amount 
of  freight  of  the  kind  which  he  proposes  to  carry  equal  to  that 
which  may  be  ordinarily  expected  to  seek  transportation  upon  his 
route ;  for,  while  the  law  will  sometimes  excuse  him  for  delay  in 
the  transportation  and  even  for  a  refusal  to  accept  the  goods 
which  may  be  offered  for  carriage,  when  there  occurs  an  unprece- 
dented and  unexpected  press  of  business,  it  will  not  do  so  when 
his  failure  or  refusal  results  from  his  not  having  provided  him- 
self with  the  means  of  present  transportation  for  all  who  may 
apply  in  the  regular  and  expected  course  of  business."  The  same 
doctrine  has  been  announced  by  this  court  in  repeated  decisions. 
Railway  Co.  v.  Clay  Co.  Gin  Co.,  77  Ark.  357,  92  S.  W.  531 ;  St. 
L.  S.  W.  Ry.  Co.  V.  State,  107  S.  W.  1180;  Railway  Co.  v.  Op- 
penheimer,  64  Ark.  271,  43  S.  W.  150,  44  L.  R.  A.  353.  The 
eighth  and  ninth  paragraphs  of  the  answer,  to  which  the  court 
sustained  demurrer,  offered  no  valid  defense,  for  the  reason  that 
the  complaint  alleges  that  the  injury  to  the  stock  occurred  before 
the  shipment  was  actually  made.  If  the  injury  occurred  by  rea- 
son of  the  delay  before  shipment,  as  dlleged  in  the  complaint, 
then  it  was  no  defense  to  say  that  the  intended  shipment  became 
a  violation  of  law  by  reason  of  the  diseased  condition  of  the  hogs, 
brought  about  by  the  delay  to  provide  a  car.  Learned  counsel 
for  defendant,  in  their  abstract  and  brief,  do  not  furnish  us  with 
any  statement  of  the  evidence  upon  which  the  case  was  tried, 
nor  the  instructions  upon  which  the  case  was  submitted  to  the 
jury.  We  must  therefore  assume  that  the  verdict  was  correct, 
and  was  supported  by  sufficient  evidence  as  to  the  ability  of  the 
defendant  to  furnish  cars. 

Error  of  the  court  is  assigned  in  its  refusal  to  allow  the  de- 
fendant to  introduce  the  contract  showing  a  restriction  upon  its 
liability,  and  also  in  a  remark  made  by  the  court  in  the  presence 
of  the  jury,  to  the  effect  that  the  contract  was  not  fairly  made. 
As  we  have  already  shown,  the  damage  to  the  stock  occurred  be- 
fore the  contract  was  entered  into,  and  had  no  bearing  upon  the 
case.     The  defendant  had  no  right  at  the  time  of  the  shipment 
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to  impose  upon  the  shipper  a  contract  exempting  it  from  liability 
for  damage  which  had  already  occurred.  St.  L.,  S.  F.  Ry.  Co.  v. 
Pearce,  82  Ark.  353,  101  S.  W.  760.  For  this  reason,  too,  the 
court  properly  sustained  demurrer  to  the  paragraph  of  the  an- 
swer setting  up  the  restriction  in  the  contract  as  a  defense.  Nor 
was  there  any  prejudicial  error  in  the  remarks  of  the  court  con- 
cerning the  validity  of  the  contract.  Since  the  contract  was  in- 
applicable, and  was  properly  excluded  from  the  jury,  the  unfavor- 
able comment  of  the  court  thereof  was  immaterial  and  not  preju- 
dicial. Nor  was  there  any  error  in  the  ruling  of  the  court  ex- 
cluding from  the  jury  that  clause  of  the  contract  which  required 
the  plaintiff  to  give  notice  of  his  damage  before  removal  of  the 
stock.  That  clause  of  the  contract  was  also  inapplicable  as  to 
damage  which  had  already  accrued  when  the  contract  was  ex- 
ecuted. Railway  Co.  v,  Burgin  (Ark.)  104  S.  W.  101. 
Judgment  affirmed. 


Chesapeake  &  O.  Ry.  Co.  v.  Crank. 

(Court  of  Appeals  of  Kentucky,  March  5,  1908.) 

[108  S.  W.  Rep.  276.] 

Carriers — Ejection  of  Passengers — Right  of  Conductor.* — Ky.  St. 
1903,  §  806,  provides  that  if  a  passenger  shall,  in  the  hearing  of  others, 
and  to  their  annoyance,  use  or  utter  obscene  or  profane  language,  or 
behave  in  a  boisterous,  riotous  manner,  it  shall  be  the  conductor's 
duty  either  to  put  him  off  or  give  notice  to  some  peace  officer  at  the 
first  stopping  place.  Held  that,  if  a  passenger,  though  not  helpless  or 
so  drunk  as  to  be  incapable  of  caring  for  himself,  is  boisterous  or 
offensive,  or  vomiting  in  the  car,  to  the  discomfort  of  other  pas- 
sengers, the  conductor  has  the  right  to  eject  him,  after  stopping  the 
train,  at  a  place  where,  in  the  exercise  of  ordinary  care,  it  would  be 
reasonably  safe  to  put  him  off. 

Same— Sick  Passengers.'*' — ^The  statute  would  not  authorize  a  con- 
ductor to  put  off  a  sick  passenger  vomiting  or  otherwise  doing  things 
a  well-behaved  passenger  in  good  health  would  not  do,  but  only  ap- 
plies to  persons  who  voluntarily,  or  while  under  the  influence  of 
liquor,  act  in  a  boisterous,  indecent,  and  disgusting  manner,  to  the 
annoyance  of  other  passengers. 

Same— Placing   Passengers    on   Platform.* — A    conductor    has    no 


♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  the  carrier  with  respect  to  passengers  or  prospective 
passengers  in  a  state  of  intoxication,  see  foot-notes  appended  to 
Tuttle  V.  Cincinnati,  etc.,  Ry.  Co.  (Ky.),  13  R.  R.  R.  333,  36  Am.  & 
Eng.  R.  Cas.,  N.  S..  33  where  all  those  preceding  ones  are  collected; 
foot-notes  appended  to  Thixton's  Ex'r  v.  Illinois  Cent.  R.  Co.  (Ky.), 
21  R.  R.  R.  294,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  294. 
29  R  R  R— 42 
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right  under  statute  to  remove  an  offensive  passenger  from  the  car 
and  require  him  to  stand  on  the  unprotected  platform  of  a  moving 
train,  and  the  company  is  liable  to  a  passenger  required  to  leave  a 
car  and  take  such  position,  and  injured  whilst  exercising  ordinary 
care. 

Same — ^Action  for  Injuries — Instructions. — In  an  action  by  a  pas- 
senger for  injuries  caused  by  falling  or  being  thrown  from  the  plat- 
form of  a  car,  where  the  conductor  had  put  him,  an  instruction  fix- 
ing the  liability  of  defendant,  regardless  of  whether  or  not  plaintiff  ex- 
ercised ordinary  care  to  prevent  the  accident,  was  prejudicial  error. 

Same. — It  was  error  to  instruct  that,  if  the  jury  found  for  plaintiff, 
an  injured  passenger,  to  find  for  him  any  sum  the  jury  believe  he  is 
entitled  to,  not  exceeding  $2,000;  but  in  such  case  the  jury  should  have 
been  told  that  he  was  entitled  to  such  damages  as  would  reasonably 
compensate  him  for  the  mental  and  physical  pain  and  suffering  that 
he  endured,  if  any,  by  reason  of  the  negligent  and  wrongful  acts  of  de- 
fendant's agents  and  servants. 

Damages — Personal  Injuries — Pleading — litems. — A  petition  for  per- 
sonal injuries  should  specifically  allege  the  items  of  damages,  to  war- 
rant an  instruction  on  these  points,  and  a  general  allegation  as  to 
lost  time  and  incurred  doctors*  bills  is  insufficient. 

Appeal  from  Circuit  Court,  Lawrence  County. 
"To  be  officially  reported." 

Action  by  Jerry  Crank  against  the  Chesapeake  &  Ohio  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

W.  H.  Wardsworth,  Lc  Wright  Browning,  and  JVorthington 
&  Cochran,  for  appellant. 

G.  W,  Castle  and  A.  /.  Carrel,  for  appellee. 

Carroi,!,,  J.  The  appellee,  Crank,  who  was  a  passenger  on  one 
of  the  appellant's  trains,  brought  this  action  against  the  company 
to  recover  damages  for  the  wrongful  acts  of  its  conductor  in  forc- 
ing him  from  his  seat  in  the  car  that  he  was  occupying,  and 
forcibly  putting  him  out  on  the  platform,  where  he  lost  his  bal- 
ance and  fell  violently  to  the  ground  while  the  train  was  moving 
at  a  rapid  rate  of  speed,  injuring  him  quite  severely.  Upon  a 
trial  before  a  jury  he  recovered  a  judgment,  which  we  are  asked 
to  revers^  chiefly  because  of  error  in  the  instructions  given  to 
the  jury. 

It  is  conceded  that  appellee  was  a  passenger  on  the  train.  His 
version  of  the  afTair  that  resulted  in  his  injuries  is  as  follows:  "I 
got  on  board  the  train,  and  went  in,  and  all  the  seats  were  taken. 
Train  seemed  to  be  crowded,  and  there  were  no  seats.  I  sat 
down  on  the  arm  of  a  seat  next  to  the  front  end  of  the  coach.  I 
was  sitting  there  with  my  feet  out  in  the  aisle,  and  had  been  there 
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^  little  while  when  Mr.  Johnson,  the  conductor,  and  two  other 
fellows  came  into  the  coach,  and  he  took  hold  of  me  and  says, 
*Come  on,*  and  I  asked  him  what  was  the  matter  and  what  he  was 
^oing  to  do  to  me  or  what  he  was  going  to  put  me  off  for,  and  he 
gave  me  no  answer,  but  took  me  by  the  shoulder  and  out  on  the 
platform,  and  stood  there.    I  asked  him  what  he  was  going  to  put 
me  off  for,  and  he  says :    'You  stay  out  here.    Don't  go  back  in 
that  coach.'     I  sat  down  on  the  steps  and  was  sitting  there,  and 
the  train  gave  a  quick  jerk  and  I  fell  over."    There  was  evidence 
that  appellee  was  to  some  extent  under  the  influence  of  liquor, 
and  that  he  was  vomiting  in  the  car.    Whether  his  vomiting  was 
clue  to  a  sudden  attack  of  sickness,  or  to  the  effects  of  whisky 
that  he  had  been  drinking,  we  express  no  opinion.    The  conductor 
testifies  that  when  he  first  saw  appellee  he  was  standing  in  the 
aisle,  "throwing  up"  in  a  lady's  lap ;  that  he  took  him  by  the  arm, 
and  led  him  away  from  the  lady,  and  offered  him  a  seat,  when  he 
said  he  wanted  to  get  out  on  the  platform,  that  he  was  sick  an<l 
couldn't  stay  in  the  car,  and  he  left  him  standing  on  the  platform 
in  company  with  some  other  persons.     He  further  said  that  he 
did  not  forcibly  take  him  out  on  the  platform,  but  led  him  out, 
and  that  appellee  made  no  objection  to  going.   Both  appellee  and 
the  conductor  were  corroborated  in  their  respective  statements 
by  other  eye  witnesses  to  the  occurrence.    If  appellee,  although 
not  helpless  or  so  drunk  as  to  be  incapable  of  caring  for  himself, 
was  boisterous  or  offensive,  or  vomiting  in  the  car,  to  the  disgust, 
annoyance,  and  discomfort  of  the  other  passengers,  the  conductor 
had  the  right  to  eject  him  from  the  train,  after  he  had  stopped  it, 
at  a  place  where,  in  the  exercise. of  ordinary  care,  it  would  be 
reasonably  safe  to  put  appellant  off.    The  conductor  was  author- 
ized to  take  this  action  by  section  806  of  the  Kentucky  Statutes 
of  1903,  which  provides  in  part  that:    "If  any  person  while  rid- 
ing on  a  passenger  or  other  train  shall  in  the  hearing  of  persons 
or  other  passengers  and  to  their  annoyance,  use,  or  utter,  ob- 
scene or  profane  language,  or  behave  in  a  boisterous,  riotous  man- 
ner,    t     *     *     it  shall  be  the  duty  of  the  conductor  in  charge  of 
any  train  upon  which  there  is  a  person  who  has  violated  the  pro- 
visions of  this  section  either  to  put  such  person  off  the  train  or 
give  notice  of  such  violation  to  some  peace  officer  at  the  first  stop- 
ping place  where  any  such  officer  may  be."    We  do  not  wish  to 
be  understood  as  saying  that  this  section  authorizes  the  ejection 
of  an  orderly,  well-behaved  passenger  who  is  sick  on  the  train,  al- 
though his  sickness  may  cause  him  to  vomit  or  to  otherwise  do 
things   that    a  well-behaved,   orderly    passenger   in   good  health 
Avould  not  be  guilty  of.     It  only  applies  to  persons  who  volun- 
tarily, or  while  under  the  influence  of  liquor,  act  or  behave  in  a 
boisterous,  disorderly,  riotous,  indecent,  and  disgusting  manner, 
to  the  annoyance  of  the  other  passengers.    L.  &  N.  R.  R.  Co.  7K 
Logan,  88  Ky.  232,  10  S.  W.  655,  3  L.  R.  A.  80,  21  Am.  St.  Rep. 
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332;  C.  &  O.  Ry.  Co.  v.  Saulsberry,  112  Ky.  915,  66  S.  W.  1051, 
56  L.  R.  a.  1051 ;  Tuttle  v.  C,  N.  O.  &  T.  P.  Ry.  Co.,  80  S.  W. 
802,  26  Ky.  Law  Rep.  152.  But  the  conductor  had  no  right  to 
remove  or  eject  appellee  from  the  car,  and  require  him  to  stand 
or  remain  on  the  platform  of  a  moving  train.  The  open  and  un- 
protected platform  of  a  moving  train  is  an  unsafe  and  dangerous 
place  for  passengers  to  stand  or  sit,  and  for  this  reason  all  well- 
regulated  railroads  forbid  passengers  from  being  on  the  platform. 
If  appellee  was  required  by  the  conductor  to  leave  the  car  and 
take  a  position  on  the  platform,  the  company  is  liable  for  any  in- 
jury sustained  by  appellee,  whilst  exercising  ordinary  care  for 
his  own  safety,  that  resulted  from  this  wrongful  act  of  the  con- 
ductor. 

But  the  case  must  be  reversed  for  the  prejudicial  error  of  the 
trial  court  in  giving  to  the  jury  instruction  No.  3,  reading  as  fol- 
lows :  "If  the  jury  should  believe  from  the  evidence  that  the  de- 
fendant by  its  agents,  servants,  or  employees  forced  the  plaintiff, 
Jerry  Crank,  from  a  seat  in  the  car  he  was  occupying,  and  put 
him  on  the  platform  or  steps,  and  that  he  lost  his  balance  and  feif 
violently  to  the  ground,  while  the  train  was  moving  at  a  rapid 
rate,  and  that  by  reason  of  such  fall  he  injured  his  arm,  shoulder, 
and  one  of  his  feet,  which  injuries  caused  him  great  sufferings 
and  loss  of  time,  the  law  is  for  the  plaintiff,  and  the  jury  will  find 
for  the  plaintiff  the  damage  in  any  sum  they  may  believe  he  is  en- 
titled to,  not  exceeding  the  sum  of  $2,000."  This  instruction  is 
open  to  the  criticism  that  it  fixes  the  liability  of  the  company 
without  regard  to  whether  or  not  appellee  exercised  ordinary  care 
to  prevent  falling  or  being  thrown  from  the  platform,  and  also 
in  failing  to  define  correctly  the  measure  of  damage  to  which  he 
was  entitled.  It  will  be  noticed  that  the  jury  were  instructed,  if 
they  found  for  plaintiff,  to  assess  his  damage  in  any  sum  thev 
might  believe  he  was  entitled  to.  They  should  have  been  told 
that,  if  they  found  for  plaintiff,  he  was  entitled  to  such  damages 
as  would  reasonably  compensate  him  for  the  mental  and  physical 
pain  and  suffering  that  he  endured,  if  any,  by  reason  of  the  neg- 
ligent and  wrongful  acts  of  appellant's  agents  and  servants.  The 
petition  does  not  sufficiently  allege  the  impairment  of  appellee's 
power  to  earn  money,  or  show  the  time  lost,  if  any,  or  the  medi- 
cal expenses  incurred  in  effecting  a  cure,  to  warrant  an  instruc- 
tion on  these  points,  although  there  is  a  general  allegation  that  he 
lost  time  and  incurred  doctor's  bills.  If  plaintiff  desired  to  re- 
cover for  time  lost  or  expenses  incurred  by  reason  of  the  injury, 
he  should  have  set  out  specifically  these  items  in  his  petition. 

On  another  trial,  the  court  should  insert  in  instruction  No.  3 
after  the  words  "on  the  platform  or  steps  and  that"  these  words, 
"while  in  the  exercise  of  ordinary  care  for  his  own  safety,"  and 
if  the  pleadings  remain  as  they  are,  define  in  it  as  heretofore  in-^ 
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dicated  the  amount  of  damage  appellee  is  entitled  to  recover,  and 
also  instruct  the  jury  that,  if  appellee,  without  being  forced  or  di- 
rected so  to  do  by  the  conductor  voluntarily  left  the  car  and  went 
out  on  the  platform  to  stand  or  sit,  they  should  find  for  the  de- 
fendant. 

Wherefor  the  judgment  is  reversed,  with  directions  for  a  new 
trial  consistent  with  this  opinion. 


KiRKLAND  V,  Charleston  &  W.  C.  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  March  6,  1908.) 

[60  S.  E.  Rep.  668.] 

Carriers— Ejecting  Passenger.* — A  railroad  company  cannot,  in 
chartering  one  of  its  trains,  to  a  third  person  for  an  excursion,  enter 
into  such  a  contract  with  such  person  as  will  exempt*  it  from  liability 
for  negligence  and  willful  misconduct  on  the  ejedtment  of  a  pas- 
senger from  such  train,  such  third  party  being  in  law  an  agent  of  the 
railroad. 

Samc^When  a  person  gets  aboard  a  train  for  the  purpose  of 
traveling,  he  has  the  right,  generally,  to  presume  that  he  will  only  be 
required  to  pay  the  usual  fare,  and  if  the  railroad  imposes  conditions 
with  which  he  is  compelled  to  comply  before  he  can  become  a  passen- 
ger, it  must  show  that  he  had  notice  of  such  conditions. 

Same — Question  for  Jury. — In  an  action  for  ejecting  plaintiff  from 
defendant's  excursion  train  after  he  had  offered  to  pay  his  fare  for 
a  single  trip,  held  that  the  question  whether  plaintiff  had  notice  that 
passengers  on  such  train  were  required  to  purchase  round  trip  tickets 
was  properly  submitted  to  the  jury. 

Appeal  from  Common  Pleas  Circuit  Court  of  Barnwell  County ; 
D.  E.  Hydrick,  Judge. 

Action  by  George  D.  Kirkland  against  the  Charleston  &  West- 
ern Carolina  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

L.  T,  Izlar,  J.  F,  Islar,  and  7.  A.  Willis,  for  appellant. 
Davis  &  Best  and  Hendersons,  for  respondent. 

Gary,  A.  J.    This  is  an  action  for  damages  alleged  to  have  been 

*For  the  authorities  in  this  series  on  the  question  whether  a  lessor 
railroad  is  liable  for  its  lessee's  negligence  or  torts,  see  foot-notes  ap- 
pended to  Lewis  V.  Maysville  &  B.  S.  R.  Co.  (Ky.),  11  R.  R.  R.  780, 
34  Am.  &  Eng.  R.  Cas.,  N.  S.,  780,  where  all  the  preceding  ones  are 
collected;  foot-notes  appended  to  Travis  v.  Kansas  City.  S.  &  G.  Ry. 
Co.  (La.),  24  R.  R.  R.  690,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  694;  foot- 
notes appended  to  Carleton  v.  Yadkin  R.  Co.  (N.  Car.),  24  R.  R.  R. 
423,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  423. 
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sustained  by  the  plaintiff  through  the  negligence  and  willful  mis- 
conduct of  the  defendant  in  ejecting  him  from  an  excusion  train. 
The   complaint  alleges   that  on   the  21st  of  August,   1903,  he 
boarded  one  of  the  defendant's  passenger  trains  at  VarnviUe  to 
go  to  Allendale,  another  station  on  defendant's  line,  and  was  a 
passenger  on  said  train;  that  after  the  train  had  passed  Hamp- 
ton and  Brunson  the  conductor  demanded  the  fare;  that  he  did 
not  have  a  ticket,  as  the  office  at  Varnville  was  not  open  a  reason- 
able time  before  the  train  arrived;     that  he  tendered  the  con- 
ductor the  legal   fare  from  Varnville  to  Allendale,  which  was 
refused,  and  the  conductor  insisted  that  he  pay  $1.25,  a  sum 
greater  than  the  legal  fare,  and  this  he  refused  to  do,  whereupon 
he  was  willfully,  wantonly  and  maliciously  ejected  at  Fairfax,  and 
was  treated  with  indignity  by  the  conductor  and    a    crowd  of 
drunken  passengers,  whom  he  call  to  his  aid,  though  he  made  no 
resistance.  The  defendant  denied  the  allegations  of  the  complaint 
and  alleged  that  the  train  which  the  plaintiff  boarded  at  Varn- 
ville was  not  one  of  defendant's  regular  passenger  trains,  but 
a  train  which  had  been  chartered  by  one  R.  L.  Hughes,  and 
which  defendant  had  agreed  with  Hughes  to  run  from  Robbins  to 
Beaufort ;  that  it  sold  no  tickets  and  collected  no  fares  for  pas- 
sage on  said  train,  but  that  this  was  done  by  Hughes,  who  fixed 
his  own  prices,  and  sold  his  own  tickets,  and  that  it,  the  defend- 
ant, had  no  right  to*  sell  any  tickets  or  collect  any  fares  for  pas- 
sage on  said  train,  and  that  it  did  not  collect  any  fares,  except  at 
the  instance  of  Hughes,  and  then  only  as  his  agent ;  that  the  con- 
ductor and  other  agents  of  the  defendant  upon  said  train  were 
there  solely  for  the  purpose  of  running  and  operating  the  train 
safely  for  Hughes,  and  for  the  failure  to  do   which   alone    the 
defendant  would  be  responsible.     The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  $1,350,  and  the  defendant  appealed. 
The  first  question  that  will  be  considered  is  whether  his  honor 
the  presiding  judge,  erred  in  refusing  the  motion  for  a  nonsuit. 
At  the  close  of  the  plaintiff's  testimony,  the  defendant  made  a 
motion  for  a  nonsuit  on  the  ground  that  the  plaintiff  bad  knowl- 
edge that  it  was  an  excursion  train,  and,  having  refused  to  pay 
the  fare  demanded  by  the  parties  in  charge  of  the  train,  the 
railroad  company  was  not  liable.     The  nonsuit  was  properly  re- 
fused, as  the  plaintiff  testified  that  he  did  not  know  it  was  an  ex- 
cursion train  until  he  had  been  riding  on  it  for  some  time,  and 
had  nearly  reached  his  destination. 

There  is,  however,  another  reason  why  his  honor,  the  presid- 
ing judge,  could  not  have  granted  the  motion.  Under  the  de- 
cisions in  this  state  the  parties  who  entered  into  the  contract  with 
the  defendant  relative  to  the  excursion  train  were  the  agents  of 
the  defendant.  In  the  case  of  Harmon  v.  Railway,  28  S.  C.  401, 
5  S.  E.  835,  13  Am.  St.  Rep.  686,  the  principle  is  thus  stated: 
"When  a  railroad  company  accepts  a  charter,  it  assumes  the  per- 
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formance  of  all  the  duties  to  the  public  which  are  imposed  upon 
it  by  the  charter  or  the  general  laws  of  the  state,  and  it  cannot 
be  permitted  to  escape  from  the  obligations  thus  imposed  upon 
it  by  transferring  its  charter  rights  and  privileges  either  to  an  in- 
dividual or  to  another  corporation.  A  corporation  must  of  ne- 
cessity always  act  through  individuals,  and  whether  such  individ- 
uals are  called  its  officers,  or  agents,  or  its  lessee,  cannot  affect 
the  question  of  its  liability  to  perform  the  obligation  which  it  has 
incurred  in  consideration  of  its  chartered  rights  and  privileges. 
It  cannot  be  permitted  to  enjoy  the  benefits  conferred  by  its 
charter,  without  incurring  the  responsibilities  incident  thereto." 
This  doctrine  is  affirmed  in  the  cases  of  Bank  v.  Railway,  25  S. 
C.  216,  Bouknight  v.  Railroad,  41  S.  C.  415,  19  S.  E.  915,  Parr 
V,  Railway,  43  S.  C.  197,  20  S.  E.  1009,  48  Am.  St.  Rep.  826, 
Davis  z\  Railway,  63  S.  C.  370,  41  S.  E.  468,  Smalley  v.  Rail- 
road, 7Z  S.  C.  572,  53  S.  E.  1000,  and  Franklin  v.  Railroad,  74 
S.  C.  332,  54  S.  E.  578.  The  court  uses  the  following  language 
in  the  case  of  Reed  v.  Railroad,  75  S.  C.  162,  25  S.  E.  218:  "The 
theory  of  the  law  is  that  a  railroad  company,  chartered  by  the. 
state,  and  afterwards  making  a  lease  of  its  franchises,  is  still 
regarded  as  operating  the  road  through  the  lessee  as  its  agent 
whenever  the  lessee  commits  an  act  resulting  in  damages,  against 
which  the  law,  for  reason  of  public  policy,  will  not  allow  the  lessor 
to  contract.  A  railroad  company  has  the  power  to  enter  into  a 
great  many  special  agreements,  but  it  cannot  make  a  valid  con- 
tract whereby  it  will  be  exempt  from  liability  for  negligence. 
WalHngford  &  Russel  v.  Railroad,  26  S.  C.  258,  2  S.  E.  19;  John- 
stone V.  Railroad,  39  S.  C.  55,  17  S.  E.  512.  This  principle  is 
applied  even  when  the  action  is  by  an  employee  based  on  neg- 
ligence. Johnson  v.  Railroad,  55  S.  C.  152,  32  S.  E.  2,  33  S.  E. 
174,  44  L.  R.  A.  645;  20  Enc.  of  Law,  154,  155.  The  reason 
for  the  rule  is  that  such  contracts  are  against  public  policy.  The 
defendant  could  not  therefore  escape  liability  by  leasing  its  road.'^ 
The  defendant  did  not  have  the  power  to  enter  into  such  a 
contract  as  would  exempt  it  from  liability  for  negligence  and 
willful  misconduct  in  ejecting  a  passenger  from  its  train  of  cars. 
When  a  person  gets  aboard  a  train  for  the  purpose  of  travel^ 
he  has  the  right,  generally,  to  presume  that  he  will  only  be  re- 
quired to  pay  the  usual  fare,  and  if  the  railroad  imposes  con- 
ditions with  which  he  is  compelled  to  comply  before  he  can  be- 
come a  passenger,  it  is  incumbent  on  the  railroad  to  show  that 
he  had  notice  of  such  conditions,  by  advertisement  or  otherwise, 
which  conditions  could  be  waived  by  the  company.  McCarter  z\ 
Traction  Co.,  72  S.  C.  134,  51  S.  E.  545;  White  v.  Railroad,  115 
N.  C.  631,  20  S.  E.  191,  44  Am.  St.  Rep.  489;  Fitzgibbon  v. 
Railroad,  108  Iowa,  614,  79  N.  W.  477;  Id.,  119  Iowa,  251,  93 
N.  W.  276:  Texarkana,  etc.,  Ry.  Co.  v.  Anderson,  67  Ark.  123, 
53  S.  W.  673 ;  Moore  v.  Railroad,  67  Ark.  389,  55  S.  W.  161 ; 
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Collins  V,  Railroad,  IS  Tex.  Civ.  App.  169,  39  S.  W.  643.  The 
public  was  invited  to  become  passengers  on  the  excursion  train, 
upon  condition  that  each  person  who  got  on  board  purchased  a 
round  trip  ticket,  and  the  question  whether  the  plaintiff  had  no- 
tice of  such  requirement  was  properly  submitted  to  the  jury. 

The  case  of  State  v,  Wyse,  33  S.  C.  582,  12  S:  E.  556,  shows 
that  the  twelfth  exception  cannot  be  sustained. 

These  views  practically  dispose  of  all  questions  presented  by 
the  exceptions. 

Judgment  affirmed. 


Kansas  City  Southern  Ry.  Co.  v,  Davis. 

(Supreme  Court  of  Arkansas,  June  17,  1907.) 
[103  S.  W.  Rep.  603.] 

Carriers  —  Injuries  to  Passengers  —  Presumption  of  Negligence 
—  Statutes.  —  Under  Kirby's  Dig.  §  6773,  charging  railroad 
companies  with  responsibility  for  injuries  to  person  by  the 
running  of  trains,  the  prima  facie  case  established  by  evi- 
dence that  plaintiff  was  injured  by  the  operation  of  defendant's  rail- 
road train  was  not  limited  to  the  railroad's  failure  to  obey  section 
6607,  requiring  railroads  to  keep  a  vigilant  lookout,  but  extended  to 
all  injuries  caused  by  the  operation  of  the  train. 

Same — Cause  of  Injury.* — Where  a  passenger  was  injured  while  at- 
tempting to  alight  after  the  train  had  stopped,  as  he  erroneously 
supposed  at  the  regular  stopping  place  for  his  station,  by  the  sudden 
movement  of  the  train,  the  carrier's  failure  to  warn  him  of  the 
danger,  together  with  the  sudden  movement  of  the  train,  were  con- 
curring causes  of  the  accident,  and  justified  an  instruction  that  proof 
of  the  accident  was  sufficient  to  establish  a  prima  facie  case. 

New  Trial — ^Motion — Instructions — ^Assignments  of  Error.— An  as- 
signment in  a  motion  for  a  new  trial  that  the  court  erred  in  giving  in- 
structions "numbered  one  to  t-"  on  behalf  of  plaintiff  was  defective 
as  to  instructions  other  than  No.  i. 

Carriers — Injury  to  Passengers — ^Temporary  Stop.t — An  instruction 

f  For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  that  a  passenger  is  in- 
jured, see  foot-note  appended  to  McCord  v.  Atlanta  &  C.  Air  Line 
R.  Co.  (N.  Car.),  10  R.  R.  R.  275,  33  Am.  &  Eng.  R.  Cas.,  N.  S,  275, 
where  all  those  preceding  it  are  collected;  foot-note  appended  to 
Cincinnati  Traction  Co.  v.  Holzenkamp  (Ohio),  25  R.  R.  R.  553,  48 
•Am.  &  Eng.  R.  Cas.,  N.  S-,  553;  Enos  v.  Rhode  Island  Sub.  Ry-  Co. 
(R.  I.).  24  R.  R.  R.  612,  47  Am.  &  Eng.  R.  Cas,  N.  S.,  612. 

tFor  the  authorities  in  this  scries  on  the  duty  of  the  carrier  to  an- 
nounce that  the  stoppage  of  the  train  is  not  to  allow  passengers  to 
alight,  see  foot-notes  appended  to  Englehaupt  v.  Erie  R.  Co.  (Pa.)i 
12  R.  R.  R.  447,  35  .Am.  &  Eng.  R.  Cas.,  N.  S.,  447. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  the 
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that  railway  carriers  of  passengers  must  be  extremely  careful  not 
to  mislead  passengers  to  believe  that  the  halting  of  the  train  at  a 
station  is  intended  as  an  invitation  to  them  to  alight  when  it  is  not 
so  intended,  and,  if  the  conduct  of  the  carrier's  servants  in  managing 
the  train  is  such  as  to  create  that  impression  and  a  passenger  at- 
tempts to  leave  the  coach  at  a  place  where  no  facilities  are  provided 
for  doing  so,  and  is  injured,  the  carrier  is  liable,  is  proper. 

Appeal — Instructions — Prejudice. — In  an  action  for  injuries  to  a 
passenger  while  attempting  to  alight  from  a  train  after  it  had 
stopped  before  reaching  a  station,  instructions  attempting  to  inform 
the  jury  as  to  the  rights  of  a  passenger  in  alighting  at  the  station, 
on  the  theory  that  plaintiff  was  entitled  to  presume  that  the  train  had 
reached  the  station  when  he  attempted  to  alight,  were  not  prejudicial 
to  defendant  because  they  contained  abstract  statements  of  law, 
which,  though  correct,  applied  to  matters  not  in  issue. 

Carriers  —  Injury  to  Passengers  —  Action  —  Instructions.  —  An  in- 
struction that  if  plaintiff,  a  passenger,  was  injured  while  attempting 
to  alight,  by  reason  of  defendant's  negligence,  a  recovery  could  not  be 
defeated  because  of  contributory  negligence,  unless  it  appeared  that 
plaintiff  failed  in  the  exercise  of  ordinary  prudence,  "and  such  failure 
so  contributed  to  the  injury  that  it  would  not  have  occurred  if  he 
had  been  without  fault,"  was  not  objectionable  because  limited  by  the 
clause  quoted. 

Same — Defenses — Intoxication.^ — In  an  action  for  injuries  to  a  pas- 
senger while  attempting  to  alight  from  a  train,  plaintiff's  intoxication, 
if  any,  was  not  in  itself  contributory  negligence  which  would  consti- 
tute a  defense,  but  was  merely  a  circumstance  to  be  considered  in  de- 
termining whether  such  intoxication  contributed  to  the  injury. 

Battle,  J.,  dissenting.     , 

Appeal  from  Circuit  Court,  Little  River  County;  Jas.  S. 
Steele,  Judge. 

Action  by  John  Davis  against  the  Kansas  City  Southern  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  third,  fifth,  sixth,  seventh,  and  eighth  instructions  referred 
to  in  the  opinion  are  as  follows : 

•  "(3)  The  court  instructs  the  jury  that  railway  carriers  of  pas- 
carrier  to  prevent  passengers  from  exposing  themselves  to  danger, 
see  foot-notes  appended  to  Stone  v.  Lewiston,  etc.,  St.  Ry.  (Me.),  14 
R.  R.  R.  240,  37  Am.  &  Eng.  R.  Gas.,  N.  S.,  240;  foot-notes  appended 
to  Hogan  v:  Boston  Elev.  Ry.  Co.  (Mass.),  25  R.  R.  R.  167,  48  Am.  & 
Eng.  R.  Cas..  N.  S.,  167;  foot-notes  appended  to  Tietz  v.  International 
Ry.  Co.  (N.  Y.).  24  R.  R.  R.  411,  47  Am.  &  Eng.  R.  Cas.,  N.  S..  411. 

tSee  third  foot-note  appended  to  Vizacchero  v.  Rhode  Island  Co. 
(R.  I.),  14  R.  R.  R.  172,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  172,  virhere  all 
those  in  this  series  preceding  it  are  collected;  foot-notes  appended  to 
Black  V.  New  York,  etc.,  R.  Co.  (Mass.),  23  R.  R.  R.  44,  46  Am.  & 
Eng.  R.  Cas.,  N.  S..  44. 
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sengers  must  be  extremely  careful  not  to  mislead  their  passengers 
into  the  belief  that  the  halting  of  the  train  at  a  station  is  meant 
as  an  invitation  to  them  to  alight  when  it  is  not  so  intended ;  and, 
if  the  conduct  of  the  servants  engaged  in  the  management  of  the 
train  is  such  as  may  reasonably  produce  that  impression,  and  the 
passenger  so  understands  it,  and  in  the  attempt  to  leave  the  coach 
at  a  place  where  no  facilities  are  provided  for  his  doing  so,  and 
whilst  in  the  exercise  of  due  care  and  diligence  in  doing  so,  he 
is  injured,  the  company  will  be  liable." 

"(5)  The  court  instructs  the  jury  that,  if  the  plaintiff  was  a 
passenger  on  said  train  for  Ashdown,  then  it  became  and  was  the 
duty  of  the  defendant  to  cause  its  said  train  to  stop  at  Ashdown, 
and  to  remain  at  a  standstill  a  reasonable  length  of  time  sufficient 
to  enable  the  plaintiff  in  the  exercise  of  ordinary  care  and  dili- 
gence to  alight  therefrom,  and  if  they  stopped  such  train  short 
of  said  station,  under  circumstances  which  reasonably  induced 
the  plaintiff  to  believe  that  this  was  his  station  and  the  proper 
place  to  alight,  and  if  plaintiff,  without  any  negligence  on  his 
part  attempted  to  alight,  using  ordinary  care  and  diligence  in 
such  attempt,  and  that,  before  he  had  been  given  a  reasonable 
opportunity  to  alight,  the  servants  of  defendant,  without  any 
warning  being  given,  caused  such  train  to  start  and  thereby  plain- 
tiff was  thrown  down  and  injured  as  alleged,  then  plaintiff  is 
entitled  to  recover. 

"(6)  A  reasonable  length  of  time  in  which  passengers  should 
alight  is  such  time  as  a  person  of  ordinary  care  and  prudence 
under  the  circumstances  should  be  allowed  to  take.  It  is  the 
duty  of  the  carrier  in  determining  jvhat  is  a  reasonable  length  of 
time  to  take  into  consideration  any  special  condition  peculiar  to 
any  passenger,  if  known,  and  to  the  surroundings,  and  to  give  a 
reasonable  time  under  the  existing  circumstances,  as  they  are 
known  by  its  servants,  for  the  passenger  to  get  off  or  on  its 
train. 

"(7)  If  you  believe  from  the  evidence  that  the  plaintiff  was 
injured  by  reason  of  the  negligence  of  the  defendant  company, 
a  recovery  cannot  be  defeated  on  the  ground  of  contributor}' 
negligence,  unless  it  appears  from  tlie  evidence .  that  the  plaintiff 
himself  failed  in  the  exercise  of  ordinary  prudence,  and  that  such 
failure  so  contributed  to  the  injury  that  it  would  not  have  oc- 
curred if  he  had  been  without  fault.  Contributory  negligence 
will  not  be  presumed,  but  must  be  proven  by  a  preponderance  of 
the  evidence. 

"(8)  The  court  instructs  the  jury  that,  if  they  should  find 
from  a  preponderance  of  the  evidence  that  the  plaintiff  was  intox- 
icated at  the  time  of  the  injury  complained  of,  you  are  instructed 
that  such  intoxication,  if  any,  does  not,  of  itself,  constitute  a  de- 
fense .to  plaintiff's  right  of  recovery ;  and  such  intoxication,  is 
not  in  itself  evidence  of  contributory  negligence,  and  is  merely 
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a  circumstance  to  be  considered  by  you  in  determining  whether 
such  intoxication  contributed  to  the  injury  complained  of.  If  it 
did  not  contribute  to  such  injury,  then  such  intoxication  would 
be  no  defense  to  plaintiff's  cause  of  action,  and  you  should  dis- 
card and  disregard  all  testimony  in  regard  to  such  intoxication 
in  case  you  find  that  it  did  not  contribute  to  plaintiff's  injury." 

5*.  W.  Moore  and  Read  &  McDonough,  for  appellant. 
G.  M.  Barrett  and  Scott  &  Head,  for  appellee. 

Hill,  C.  J.  This  is  the  second  appearance  of  this  case  here. 
Upon  the  first  trial  of  it  in  the  circuit  court  a  verdict  was  di- 
rected and  plaintiff  appealed,  and  this  court  held  that  the  plain- 
tiff's testimony,  if  true,  made  out  liability  against  the  defendant, 
and  that  the  case  should  be  submitted  to  a  jury  under  proper  in- 
structions. Davis  V.  Railway,  75  Ark.  165,  86  S.  W.  995.  The 
second  trial  resulted  in  a  verdict  in  favor  of  plaintiff  for  the  sum 
of  $800,  and  the  railroad  has  appealed  from  a  judgment  entered 
thereon.  The  testimony  may  be  found  stated  in  the  former  opin- 
ion. The  evidence  was  practically  the  same  upon  this  trial.  The 
appellant  questions  the  correctness  of  the  court's  instructions. 

1.  The  principal  attack  is  made  on  the  first  instruction,  which 
is  as  follows:  "The  court  instructs  the  jury  that  if  they  had 
from  a  preponderance  of  the  evidence  that  the  plaintiff  was  in- 
jured, and  that  such  injury  was  caused  by  the  running  of  defend- 
ant's train,  then  you  are  instructed  that  this  is  prima  facie  evi- 
dence of  negligence  upon  the  part  of  the  defendant.  Appellant 
argues  that  this  instruction  is  only  proper  when  the  negligence  of 
the  company  is  a  failure  to  obey  the  lookout  statute.  Section 
6607,  Kirby's  Dig.  But  counsel  are  in  error  in  this,  for  it  has 
been  held  that  under  section  6773,  Kirby's  Dig.,  placing  respon- 
sibility upon  railroads  where  injury  is  done  to  persons  or  prop- 
erty by  the  running  of  trains,  that  a  prima  facie  case  of  negligence 
is  made  out  against  the  company  operating  the  train  by  the  proof 
of  such  injury."  Barringer  v.  Railway  Co.,  73  Ark.  548,  85  S. 
W.  94,  87  S.  W.  814;  Railway  Co.  v,  Standifer  (Ark.)  99  S.  W. 
81.  It  is  argued  that  the  Barringer  Case  was  where  injury  was 
caused  by  the  sudden  jerk  of  the  train,  and  therefore  it  may  have 
been  an  injury  caused  by  the  running  of  the  train,  whereas  the 
injury  here  was  caused  by  the  failure  to  warn  Davis  that  the  stop 
was  a  temporary  one  before  the  town  of  Ashdown  was  reached. 
The  testimony  of  Davis  is  that  the  station  of  Ashdown  was  called 
in  the  usual  way,  and  that  shortly  afterwards  the  train  came  to  a 
full  stop,  and  that  he  was  a  stranger  and  unfamiliar  with  the  place, 
and  thought  that  it  was  the  regular  stop  for  Ashdown,  and  he 
started  to  get  off,  and  just  as  he  was  in  the  act  of  alighting  the 
train  started,  and  threw  him  against  the  side  of  it  and  injured 
him.  There  were  two  concurring  causes  which  produced  his  in- 
juries, if  his  testimony  is  true — the  failure  to  warn  him  that  the 
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Stop  was  a  temporary  one,  which  led  him  to  debark  from  the  train 
at  this  place;  and,  second,  the  movement  of  the  train  when  he 
was  in  the  act  of  alighting  at  the  place  where  he  had  been  im- 
pliedly invited  to  alight.  The  immediate  cause  of  the  injury  was 
the  movement  of  the  train,  and  it  was  proper  to  apply  the  prima 
facie  presumption  resting  upon  the  company  arising  from  injury 
resulting  ffom  the  movement  of  the  train.  The  burden  of  proof 
was  upon  the  plaintiff  to  prove  failure  to  warn  him  of  the  tem- 
porary stop.  That  was  a  sharply  contested  issue  before  the  jury, 
and  the  court  in  the  fourth  instruction  properly  put  the  burden  of 
proof  upon  him  upon  this  issue. 

2.  Various  other  instructions  are  criticised,  but  it  is  doubtful 
whether  any  except  No.  .1.  is  before  the  court  for  review.  The 
motion  for  new  trial  contains  the  following:  "The  court  erred 
in  giving  instructions  numbered  one  to  —  on  behalf  of  the  plain- 
tiff." It  has  often  been  said  that  exceptions  which  are  not 
brought  forward  in  the  motion  for  new  trial  are  waived.  Young 
V.  Stevenson,  75  Ark.  181,  86  S.  W.  1000.  But,  as  the  court 
has  reached  a  conclusion  that  the  judgment  should  be  affirmed  on 
the  merits,  it  prefers  to  place  the  decision  on  the  questions  pre- 
sented rather  than  upon  the  failure  to  properly  present  them. 

3.  Appellant  criticises  the  third  instruction.  This  is  a  copy 
of  a  statement  in  Hutchinson  on  Carriers,  which  was  quoted  ap- 
provingly by  this  court  in  Street  Ry.  Co.  v,  Kimbro,  75  Ark. 
211,87  S.  W.  121,644. 

4.  The  fifth  and  sixth  instructions  are  criticised,  and  they  are 
not  happy  expressions  of  the  true  issue  of  the  case.  But  the  court 
is  unable  to  see  that  they  could  in  any  way  be  prejudicial.  The 
court  attempted  to  place  before  the  jury  the  rights  that  a  passen- 
ger would  have  if  the  station  of  Ashdown  had  been  reached,  on 
the  theory  that  Davis  had  a  right  to  presume  that  the  train  had 
reached  Ashdown  when  this  temporary  stop  was  made.  To  that 
extent  the  instructions  are  right,  but  they  contain  general  prop- 
ositions about  the  duty  of  the  company  after  the  train  reached 
Ashdown  that  were  unnecessary  to  the  issue.  But  they  are  cor- 
rect abstract  statements  of  the  law,  and  could  not  influence  the 
jury  to  the  detriment  of  the  appellant,  as  they  went  to  no  matter 
which  was  in  issue  between  the  parties. 

5.  The  seventh  instruction  is  criticised  for  having  this  clause 
therein :  "And  that  such  failure  so  contributed  to  the  injury  that 
it  would  not  have  occurred  if  he  had  been  without  fault."  With- 
out such  qualification,  the  instruction  would  authorize  the  jury 
to  find  against  a  plaintiff  who  failed  in  the  exercise  of  ordinary 
care,  where, such  failure  was  not  a  contributory  cause  to  the 
injury.  It  is  only  negligence  which  contributes  to  the  injury  that 
defeats  recovery.  This  instruction  was  considered  by  the  court 
in  St.  L.,  I.  M.  &  So.  Ry.  Co.  v.  Hitt,  76  Ark.  227,  88  S.  W.  908. 
990 ;  this  one  being  a  copy  of  the  fourth  instruction  in  said  case 
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6.  Complaint  is  made  of  the  eighth  instruction.  This  instruc- 
tion is  a  correct  statement  of  the  law,  and  is  evidently  framed  in 
the  language  used  by  Judge  Caldwell  in  speaking  for  the  Circuit 
Court  of  Appeals  of  the  Eighth  Circuit  in  Trumbull  v,  Erickson, 
38  C.  C.  A.  536,  97  Fed.  891. 

7.  The  court  gave  eight  instructions  on  behalf  of  appellant. 
Some  of  them  were  more  favorable  to  it  than  the  law  authorized. 
Certainly  they  presented  every  phase  of  the  appellant^s  case  that 
it  was  entitled  to  have  presented  to  the  jury. 

Judgment  is  affirmed. 

Battle,  J.,  dissents. 


Hkinze  v.  Interurban  Ry.  Co. 

(Supreme  Court  of  Iowa,  Jan.  15,  1908.) 
[114  N.  W.  Rep.  534.] 

Carriers — Injuries  to  Passenger — Action — Nature  and  Form. — 
Whether  an  action  for  injuries  to  a  passenger  is  in  form  for  breach 
of  contract,  or  for  negligence,  is  immateridl;  since  there  was  no 
breach  of  contract  unless  there  was  fault  constituting  negligence. 

Same — Duty  of  Carrier — Question  for  Jury.* — A  street  car  com- 
pany owes  a  passenger  very  great  care  for  his  safety,  and,  if  there  is 
evidence  of  any  negligence  of  its  employees  contributing  to  his  in- 
jury, the  case  should  go  to  the  jury,  unless  there  is  conclusive  evi- 
dence of  his  negligence. 

Same — Management  of  Conveyance — Sudden  Jerks. — Where  a  pas- 
senger, thrown  from  the  platform  step  by  the  sudden  starting  of  a 
street  car,  which  had  slowed  down,  had  no  intention  of  alighting 
there,  and  had  not  been  mislead  into  taking  the  position  by  any  in- 
dication that  the  car  was  stopping  to  let  him  off,  and  the  employees 
did  not  operate  the  car  so  as' to  injure  a  person  in  the  aisle,  and  did 
not  know  his  position  on  the  step,  the  rule  that  it  is  negligence  to 
suddenly,  without  warning,  start  a  car  which  has  slowed  down  or 
stopped,  and  from  which  the  passenger  is  attempting  to  alight,  does 
not  apply. 

Same— Duty  of  Motorman.f — The  motorman  of  a  street  car  is 
under  no  obligation  to  see  that  passengers  do  not  put  themselves  in 
perilous  positions. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  street  railways,  as  carriers  of  passengers,  see  foot- 
notes appended  to  Citizens'  St.  R.  Co.  v.  Jolly  (Ind.),  8  R.  R.  R. 
175,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  175;  foot-notes  appended  to  Pitcher 
V.  Old  Colony  St.  Rv.  Co.  (Mass.),  24  R.  R.  R.  625,  47  Am.  &  Eng. 
R.  Cas.,  N.  S.,  625;  Egan  v.  Old  Colony  St.  Ry.  Co.  (Mass.),  23  R.  R. 
R.  406,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  406. 

tSee  third  foot-note  appended  to  preceding  case 
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Same — Duty  of  Conductor.f — The  conductor  of  a  street  car,  after 
signaling  for  a  desired  stop,  has  nothing  further  to  do  with  the  opera- 
tion of  the  car  as  to  the  passenger's  safety,  unless  he  knows  of  the 
passenger's  perilous  position  in  time  to  inform  the  motorman  of  the 
need  of  special  care,  and,  while  collecting  fares,  he  may  assume  that 
the  passenger  will  not  put  himself  in  a  perilous  position. 

Same  —  Evidence  —  Sufficiency.  —  Evidence  that  a  passenger  was 
thrown  from  the  step  of  a  street  car  by  a  sudden  starting  after  the 
car  had  slowed  down,  without  evidence  that  he  had  been  led  to  take 
the  dangerous  position  by  the  employees  operating  the  car,  or  that 
they  knew  his  peril,  or  that  the  car  was  operated  so  as  to  injure  a 
person  in  the  aisle,  is  insufficient  to  show  negligence. 

Appeal  —  Review  —  Matters  Not  Necessary  to  Decision.  —  Where 
there  was  no  evidence  of  the  carrier's  negligence  in  an  action  for  in- 
juries to  a  passenger,  and  a  verdict  was  directed  for  the  carrier,  ques- 
tions as  to  contributory  negligence  and  rulings  on  evidence  of  the 
nature  of  the  injuries  and  declarations  as  to  incompetency  of  the  mo- 
torman need  not  be  considered  on  appeal. 

Carriers — Injuries  to  Passengers — ^Action — Issues  and  Proof.— In 
the  absence  of  any  claim  that  a  street  car  was  negligently  operated 
because  of  the  motorman's  incompetency,  evidence  thereof  is  inad- 
missible. 

Evidence — Declarations — ^Admissibility. — In  an  action  for  injuries 
to  a  passenger,  evidence  of  declarations  by  the  agent  of  another  cor- 
poration as  to  the  motorman's  incompetency  is  inadmissible. 

Appeal  from  District  Court,  Polk  County;  Wm.  H.  McHenry, 
Judge. 

Action  to  recover  damages  for  personal  injuries  received  by 
plaintiff  in  connection  with  his  transportation  as  a  passenger  on 
an  electric  car  of  the  defendant  company.  At  the  conclusion  of 
plaintiff's  evidence,  defendant's  motion  for  a  directed  verdict 
in  its  favor  was  sustained,  and,  from  a  judgment  on  such  verdict, 
plaintiff  appeals.    Affirmed. 

Hiinie  &  Hamilton,  for  appellant. 

N.  T.  Guernsey  and  Carr,  Heivitt,  Parker  &  Wright,  for  ap- 
pellee. 

McClain,  J.  Just  prior  to  receiving  the  injuries  complained 
of,  plaintiff  was  a  passenger  on  a  car  of  the  defendant  company 
going  eastward  on  Walnut  street,  in  the  city  of  Des  Moines.  He 
advised  the  conductor  of  his  desire  to  alight  at  Sixteenth  street, 
and,  as  the  car  approached  that  street,  he  went  to  the  vestibule 
at  the  rear  end  of  the  car,  and,  with  two  other  persons,  stood  on 
the  steps  of  the  car  platform,  holding  by  one  hand  to  the  hand 
rail  attached  to  the  outside  of  the  car.    The  motorman  slackened 

tSee  foot-note  on  preceding  page. 
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the  speed  of  the  car  at  a  switch  which  was  about  200  feet  west 
of  the  west  line  of  Sixteenth  street,  and,  after  it  had  passed  the 
switch,  again  turned  on  the  power,  causing  the  car  to  accelerate 
its  speed  with  a  jerk,  as  a  result  of  which  the  plaintiff  and  one  of 
the  two  other  persons  standing  on  the  step  were  precipitated  to 
the  street  so  as  to  receive  some  physical  injuries.  The  extent  of 
plaintiffs  injury  is  not  material  in  the  present  disposition  of  the 
case.  Plaintiff's  destination  was  the  crossing  at  the  east  side  of 
Sixteenth  street,  where  there  was  a  sign  indicating  that  such 
crossing  was  a  "station"  of  the  defendant  line.  There  is  no  evi- 
dence that  the  car  was  so  operated  that  it  was  not  the  intention 
of  the  motorman  to  stop  at  the  proper  crossing,  nor  is  there  any 
evidence  of  plaintiff's  intention  or  attempt  to  alight  until  such 
crossing  should  be  reached. 

It  is  immaterial  whether  this  action  is  in  form  one  for  breach 
of  contract  of  safe  carriage  or  one  in  which  recovery  is  sought 
on  the  ground  of  defendant's  negligence.  There  was  no  breach 
of  the  contract  to  carry,  unless  there  was  some  fault  on  the 
part  of  the  employees  of  defendant  in  providing  plaintiff  with 
safe  transportation,  and,  if  there  was  such  fault,  it  constituted 
negligence,  so  that  the  case  may  properly  be  determined  by  as- 
certaining whether  the  employees  were  negligent  in  the  operation 
of  the  car  with  reference  to  plaintiff's  safety  causing  injury  to 
him.  It  is  conceded,  of  course,  that  the  defendant  owed  the 
plaintiff  very  great  care  with  reference  to  his  safety,  and  that, 
if  there  was  evidence  tending  to  show  negligence  of  defendant's 
employees  in  any  respect  contributing  to  plaintiff's  injury,  the 
case  should  have  gone  to  the  jury,  unless  there  was  conclusive 
evidence  of  negligence  on  plaintiff's  part  contributing  to  such 
injury.  Many  cases  are  called  to  our  attention  in  which  it  has 
been  held  that  to  put  a  car  in  motion  without  reasonable  warning 
or  other  precaution  to  avoid  injury  to  a  passenger  in  the  act  of 
alighting  constitutes  negligence.  Hopkins  v.  Chicago,  M.  &  P. 
R.  Co.,  128  Wis.  503,  107  N.  W.  330;  Paul  v.  Salt  Lake  City  R. 
Co.,  30  Utah  41,  83  Pac.  563;  Clark  v.  Traction  Co.,  138  N.  C. 
77,  50  S.  E.  518,  107  Am.  St.  Rep.  526;  Little  Rock  Traction, 
etc.,  Co.  V,  Klimbo,  75  Ark.  211,  87  S.  W.  121;  Cohen  v.  West 
Chicago  Street  R.  Co.,  60  Fed.  698,  9  C.  C.  A.  223;  Roberts  v. 
Johnson,  58  N.  Y.  613;  Cody  ?'.  Market  Street  R.  Co.,  148  Cal. 
90,  82  Pac.  666.  It  has  likewise  been  held  that,  if  with  reason 
to  know  that  a  passenger  is  intending  to  alight  the  car  is  slowed 
down  in  speed  so  that  the  passenger  in  the  exercise  of  reasonable 
care  attempts  to  alight  therefrom,  a  sudden  starting  forward  of 
the  car  so  as  to  cause  injury  to  the  passenger  thus  attempting  to 
alight  is  negligence,  although  the  employees  operating  the  car  did 
not  intend  to  stop  for  the  purpose  of  allowing  the  passenger  to 
alight  at  that  place.  Root  v.  Des  Moines  City  R.  Co.,  113  Iowa, 
675,  83  N.  W.  904 ;  Patterson  v,  Omaha,  C.  B.  R.  &  B.  Co.,  90 
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Iowa,  247,  57  N.  W.  880;  Griffin  v.  Pacific  Electric  R.  Co.,  1 
Cal.  App.  678,  82  Pac.  1084. 

The  case  before  us  does  not  fall  within  the  rules  of  decision 
announced  in  any  of  these  cases  just  cited.  Plaintiff  was  not 
in  the  act  of  alighting,  and  had  no  intention  of  alighting  until  the 
car  had  reached  Sixteenth  street.  He  was  not  misled  into  taking 
a  position  on  the  car  step  by  any  indication  that  the  car  was  being 
stopped  with  any  purpose  of  allowing  him  to  alight.  The  only 
complaint  he  could  possibly  make  would  be  that,  with  knowledge 
of  his  being  in  a  position  of  danger,  the  employees  of  the  defend- 
ant company  did  an  act  calculated  to  cause  him  injury.  There 
is  no  evidence  that  the  car  was  so  operated  as  to  be  likely  to 
cause  injury  to  a  passenger  riding  in  the  ordinary  way,  even 
though  he  might  be  passing  down  the  aisle  and  into  the  vestibule 
for  the  purpose  of  alighting  when  the  car  should  reach  its  proper 
stopping  place,  nor  is  there  evidence  that  either  the  motorman 
or  the  conductor  was  aware  that  plaintiff  was  on  the  step  of  the 
car,  hanging  by  one  hand  to  a  side  rail,  and  therefore  in  such 
perilous  position  that  the  ordinary  increase  of  speed  of  the  car 
after  being  slowed  down  for  the  purpose  of  passing  the  switch 
would  imperil  his  safety.  The  motorman  at  his  post  was  under 
no  obligation  to  watch  the  passengers  to  see  that  they  did  not  put 
themselves  in  some  perilous  position.  The  conductor  after  taking 
plaintiff's  ticket,  and  being  advised  by  him  of  his  intention  to 
alight  at  the  crossing  on  the  east  side  of  Sixteenth  street,  and 
giving  the  proper  signal  for  the  stopping  of  the  car  at  that  cross- 
ing, had  nothing  further  to  do  with  the  operation  of  the  car  with 
reference  to  plaintiff's  safety,  unless  he  became  aware  that  plain- 
tiff was  in  a  perilous  position  in  time  to  inform  the  motorman 
by  signal  or  otherwise  of  the  necessity  of  some  special  care  in  the 
operation  of  the  car.  There  is  nothing  in  the  evidence  to  indi- 
cate that  the  conductor  knew,  or  had  reason  to  suppose,  plaintiff 
to  have  placed  himself  in  a  perilous  position  on  the  steps  of  the 
car.  The  conductor  was  passing  forward  in  the  act  of  collecting 
fares  from  the  passengers,  and  he  was  entitled  to  assume  that 
plaintiff  would  not  put  himself  in  such  position  that  the  ordinary 
operation  of  the  car  would  cause  injury  to  him.  Under  these 
circumstances  the  act  of  the  motorman  in  accelerating  the  speed 
of  the  car  after  passing  the  switch  did  not  constitute  negligence 
with  reference  to  the  plaintiff.  The  outside  door  of  the  vestibule 
was  opened  by  one  of  the  three  persons  who  took  their  positions 
on  the  step  holding  to  the  side  rail  of  the  car.  The  plaintiff  does 
not  claim  as  a  witness  that  he  was  led  to  suppose  that  the  opening 
of  this  door  was  by  the  authority  of  any  one  in  charge  of  the  car, 
or  was  an  invitation  to  him  to  proceed  to  alight.  Under  this 
evidence  there  is  nothing  indicating  negligence  on  the  part  of 
the  employees  of  defendant  in  charge  of  the  car.  Faul  v.  North 
Jersey  Street  R.  Co.,  70  Ni  J.  Law,  795,  59  Atl.  148;  Rochatt  v. 
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North  Hudson  County  R.  Co.  (N.  J.)  9  Atl.  688;  Chicago  City 
R.  Co.  V.  Gregg,  69  111.  App.  77. 

In  view  of  the  fact  that  there  was  no  evidence  on  which  a 
finding  of  negligence  on  the  part  of  defendant's  employees  could 
have  been  predicated,  we  need  not  consider  alleged  errors  in  the 
introduction  of  evidence  as  to  the  nature  of  plaintiff's  injuries. 
It  is  likewise  unnecessary  to  consider  the  correctness  of  a  ruling 
excluding  testimony  tending  to  show  that  an  agent  of  a  street 
railway  company,  not  the  same  corporation  as  this  defendant,  had 
made  statements  with  reference  to  the  incompetency  of  the  motor- 
man  in  charge  of  this  car.  In  the  absence  of  any  claim  that  the 
car  was  negligently  operated  by  reason  of  th^  incompetency  of 
the  motorman,  such  testimony  was  inadmissible,  and,  even  if  the 
motorman's  incompetence  was  properly  a  question  for  considera- 
tion, proof  of  the  declarations  of  the  agent  of  another  corpora- 
tion with  reference  thereto  would  not  have  been  admissible.  The 
cases  cited  with  reference  to  whether  plaintiff  was  conclusively 
guilty  of  contributory  negligence  need  not  be  considered,  for,  if 
the  employees  of  defendant  were  not  negligent,  the  contributory 
negligence  of  plaintiff  or  the  want  thereof  became  wholly  im- 
material. 

There  was  no  error  therefore  committed  by  the  trial  court  in 
directing  a  verdict  for  the  defendant,  and  the  judgment  is  af- 
firmed. 


Missouri,  K.  &  T.  Ry.  Co.  of  Texas  z\  Criswell. 

(Supreme   Court  of  Texas,   March   11,  1908.) 

[108  S.  W.  Rep.  806.] 

Carriers — Injuries  to  Passengers — Injuries  at  Station — Condition  of 
Premises — Notice  to  Carrier.* — A  railroad  company  was  liable  for 
injuries  to  one  of  its  passengers,  sustained  after  alighting  from  a  train 
at  a  station  by  slipping  down  an  incline  on  a  platform  leading  to  the 
waiting  room,  because  of  the  failure  of  the  railroad  to  use  ordinary 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liabiliries 
of  railroad  companies,  as  carriers  of  passengers,  for  injuries  resulting 
from  defects  in  station  or  depot  premises,  see  Crowe  v.  Michigan 
Cent.  R.  Co.  (Mich.),  24  R.  R.  R.  191,  47  Am.  &  Eng.  R.  Cas.,  N. 
S.,  191  (degree  of  care  required  in  equipment  of  stations) ;  Pincus  v. 
Atlantic  C.  L.  R.  Co.  (N.  Car.),  24  R.  R.  R.  112,  47  Am.  &  Eng.  R. 
Cas.,  N.  S.,  112  (duty  to  provide  safe  platform  at  flag  station);  Farrell 
V.  Great  Northern  Ry.  Co.  (Minn.),  23  R.  R.  R.  408,  46  Am.  &  Eng. 
R.  Cas.,  N.  S.,  408  (duty  of  carrier  to  provide  means  of  access  to  and 
egress  from  trains  and  station);  Fitch  v.  Central  R.  Co.  (N.  J.),  21 
R.  R.  R.  475,  44  Am.  &  Eng.  R.  Cas.,  N.  S..  475  (duty  of  railroad  with 
reference  to  its  stations  and  station  platforms  is  less  exacting  than  its 
duties  with  reference  to  its  roadbed  and  rolling  stock);  Duell  v.  Chi- 

29  R  R  R-43 
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care  to  keep  it  in  safe  condition  for  the  use  of  passengers,  or  to  warn 
them  that  it  was  not  a  proper  way  for  them  to  take  in  going  to  and 
from  the  train,  though  another  and  safe  way  to  the  waiting  room 
had  been  provided  by  the  company,  where  the  platform  on  which  the 
injury  occurred  was  usually  used  by  passengers  going  to  and  from 
the  train,  and  where  such  use  had  been  continued  for  such  a  length  of 
time  that  the  railroad  company  necessarily  knew  of  the  use. 
Same — ^Actions  for  Injuries — Instructions. — In  an  action  for  injuries 

cago,  etc.,  Ry.  Co.  (Wis.),  5  R.  R.  R.  594,  28  Am.  &  Eng.  R.  Cas., 
N.  S.,  594  (sufficiency  of  evidence  of  negligence  on  part  of  carrier  in 
furnishing  place  for  passengers  to  alight) ;  Diechmann  v.  Chicago,  etc., 
Ry.  Co.  (Iowa),  19  R.  R.  R.  736,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  736 
(not  negligence  for  station  to  be  so  arranged  that  passengers  are  to 
reach  their  trains);  Chicago  &  A.  R.  Co.  v.  Walker  (111.),  18  R.  R. 
R.  596,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  596  (negligence  of  carrier  was 
question  for  jury  where  passenger  came  to  depot  at  night  with  a 
ticket,  was  admitted  to  room  by  village  marshal,  who  unlocked  the 
door,  and  was  injured  by  falling  through  hole  in  waiting  room  floor, 
which  had  been  there  for  a  long  time) ;  Cotant  v.  Boone  Sub.  Ry.  Co. 
(Iowa),  13  R.  R.  R.  320,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  320  (liability 
because  of  defective  exit  stile  constructed  on  adjoining  property  by 
third  person);  Lauterer  v.  Manhattan  Ry.  Co.  (C.  C.  A.),  13  R.  R.  R. 
295,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  295  (degree  of  care  required  in 
constructing  stations  and  depots);  Barker  v.  Ohio  River  R.  Co.  (W. 
Va.),  4  R.  R.  R.  132,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  132  (degree  of 
care  required  in  maintaining  depots  and  platforms);  Ellis  v.  Chicago, 
etc.,  R.  Co.  (Wis.),  12  R.  R.  R.  122,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
122  (actionable  negligence  in  failing  to  provide  safe  place  to  alight, 
where  female  passenger  was  injured  after  dark) ;  Abbott  v.  Oregon  R. 
Co.  (Ore.),  16  R.  R.  R.  52,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  52  (alight- 
ing at  intermediate  station,  rights  of  passenger,  and  liability  of  carrier 
for  injuries  from  negligence  with  respect  to  station  premises);  Lev- 
eret V.  Shreveport  Belt  Ry.  Co.  (La.),  9  R.  R.  R.  611,  32  Am.  &  Eng. 
R.  Cas.,  N.  S.,  611  (carrier  liable  as  licensee  on  account  of  defective 
steps  of  pavilion  used  by  it  as  a  station);  Lake  St.  El.  R.  Co.  v.  Bur- 
gess (111.),  7  R.  R.  R.  136,  30  Am.  &  Eng.  R.  Cas..  N.  S.,  136  (car- 
rier's negligence  was  question  for  jury  where  passenger's  injury  was 
caused  by  hole  in  elevated  railway  platform);  Chesapeake  &  O.  Ry. 
Co.  V.  Smith  (Va.),  15  R.  R.  R.  241,  34  Am.  &  Eng.  R.  Cas.,  N.  S.  241 
(carrier   was   negligent   where   passenger   fell   into  unguarded  cattle 
guard  while  walking  from  train  to  station  on  dark  night) ;  Lemon  v. 
Grand  Rapids  &  I.  Ry.  Co.  (Mich.),  12  R.  R.  R.  853,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  853  (liability  for  injury  to  passenger  from  ice  on  path- 
way in  depot  grounds) ;  Lauterer  v.  Manhattan  Ry.  Co.  (C.  C.  .A.),  13 
R.  R.  R.  295,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  295  (liability  for  failure 
to  so  construct   stations  and  platforms   of  elevated  railroads  as  to 
guard  against  passengers'  negligence  in  boarding  moving  cars);  Ches- 
apeake &  O.  Ry.  V.  Harris  (Va.),  18  R.  R.  R.  139,  41  Am.  &  Eng.  R. 
Cas.,  N.  S.,  139  (sufficiency  of  evidence  of  negligence  where  passenger 
fell  into  ditch  while  going  from  train  to  station  platform  at  night); 
Matthieson  v.  Burlington,  etc.,  Ry.  Co.  (Iowa),  12  R.  R.  R.  826.  35 
Atn.  &  Eng.  R.  Cas.,  N.  S.,  826  (obstruction  on  depot  platform,  lia- 
bility for  injury  to  passenger  sustained  in  the  daytime) ;  Lehigh  Val- 
ley R.  Co.  V.  Dupont  (C.  C.  A.),  12  R.  R.  R.  83,  35  Am.  &  Eng.  R- 
Cas.,  N.  S.,  83  (question  for  jury  as  to  safety  of  platform  which  cars 
overlapped);  extensive  note,  2  R.  R.  R.  136,  25  Am.  &  Eng.  R.  Cas., 
N.  S.,  136. 
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sustained  by  a  passenger  after  alighting  from  a  train  at  a  station  by 
slipping  down  an  incline  on  the  platform  leading  to  the  waiting  room, 
a  requested  instruction  which  ignored  entirely  the  fact  that  the  plat- 
form upon  which  the  injury  occurred  had  been  used  for  a  great  length 
of  time  by  passengers  in  going  to  and  from  the  train,  and  which 
made  the  liability  of  the  railroad  company  depend  upon  whether  or 
not  the  appearance  of  the  passway  taken  by  the  passenger  was  such 
as  to  mislead  her  and  induce  her  to  go  that  way,  was  properly  refused. 

Error  to  Court  of  Civil  Appeals  of  Third  Supreme  Judicial 
District. 

Action  by  S.  L.  Criswell  against  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas  for  injuries  sustained  by  plaintiff *s 
wife  by  slipping  on  a  platform  at  defendant's  station.  From  a 
judgment  of  the  Court  of  Civil  Appeals  (103  S.  W.  695),  affirm- 
ing a  judgment  for  plaintiff,  defendant  brings  error.    Affirmed. 

Jno.  T,  Craddock  and  Coke,  Miller  &  Coke,  for  plaintiff  in 
error. 
Evans  &  Elder,  for  defendant  in  error. 

Brown.  J.  On  the  13th  day  of  June,  1900,  the  Sherman,  Shreve- 
port  &  Southern  Railway  Company  operated  a  line  of  road  in  Hunt 
county,  which  ran  from  Greenville  by  a  town  called  Floyd,  in 
that  county,  and  maintained  a  passenger  depot  at  the  town  of 
Floyd.  Since  that  time  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas  purchased  that  railroad,  and  by  the  terms 
of  the  law  under  which  it  made  the  purchase  is  liable  in  this  case 
for  whatever  damages  might  be  recovered  against  the  former  com- 
pany. At  Floyd  the  railroad  track  runs  east  and  west,  and  the 
depot  building  was  built  north  of  the  railroad  track  and  near  to 
it.  The  depot  building  consisted  of  a  freight  room  on  the  east 
end,  a  ticket  office  in  the  southwest  corner,  and  a  waiting  room 
for  passengers  in  the  northwest  corner  of  the  building.  Along 
the  south  side  of  the  building,  and  between  it  and  the  railroad 
track,  there  was  constructed  a  walk,  which  extended  to  and 
around  the  west  end  of  the  building,  and  along  the  north  end  to 
the  waiting  room,  which  walk  was  constructed  and  intended  for 
the  use  of  passengers  in  going  to  and  from  trains  and  to  and  from 
the  waiting  room.  Along  the  east  end  of  the  building  was  con- 
structed a  platform  about  six  feet  wide,  extending  north  with  the 
building  to  a  point  six  feet  beyond  the  north  wall  of  the  building, 
and  thence  along  the  north  wall  of  the  building  to  the  waiting 
room  for  passengers.  At  the  north  end  of  this  latter  platform 
there  was  an  incline,  which  brought  it  down  to  a  level  with  the 
waiting  room  floor.  No  hand  rail  was  built  at  the  point  of  this 
incline  along  the  outside  of  the  platform,  nor  were  any  cleats  or 
anything  of  that  kind  upon  the  floor  at  the  point  of  the  incline 
of  the  platform.  That  platform,  including  and  extending  to  the 
east  end  of  the  building,  was  constructed  for  the  purpose  of  load- 
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ing  and  unloading  freight ;  but  at  the  south  end,  next  to  the  rail- 
road track,  were  steps  leading  upon  the  platform  from  the  walk^ 
which  was  constructed  near  the  railroad  track,  and  passengers 
usually  and  ordinarily  took  that  way  from  the  train  to  the  waiting 
room  and  from  the  waiting  room  to  the  train,  passing  the  east  enj 
and  north  side  of  the  building,  and  passengers  going  to  or  from 
the  town  usually  went  the  same  way.  On  June  13,  1900,  plaintiff 
and  his  wife  were  passengers  on  a  train  on  the  said  road,  with 
tickets  from  Greenville  to  Floyd,  and  when  the  train  arrived  at 
the  latter  place  they  disembarked,  and,  seeing  other  passengers 
going  up  the  steps  to  the  east  platform,  they  followed,  on  their 
way  to  the  waiting  room.  A  rain  was  falling  at  the  time,  and  the 
incline  of  the  platform  at  the  north  end  had  mud  upon  it  and  was 
quite  slippery.  Mrs.  Criswell  carried  in  her  arms  a  15  months 
old  child,  and  in  attempting  to  pass  down  the  incline  of  the  plat- 
form to  the  waiting  room  her  feet  slipped  and  she  fell,  inflicting 
serious  injuries  upon  her,  which  it  is  unnecessary  to  describe. 
A  verdict  and  judgment  were  rendered  in  the  trial  court  for  the 
plaintiff,  which  was  affirmed  by  the  Court  of  Civil  Appeals. 

The  trial  court  instructed  the  jury  as  follows:  **And  if  you 
further  find  that  when  plaintiff  and  his  wife  alighted  from  said 
train  they  went  upon  said  platform,  and  if  you  further  find  that 
in  going  upon  said  platform  they  did  so  for  the  purpose  of  goings 
to  said  waiting  room  in  said  depot,  and  if  you  further  find  that 
the  place  where  they  went  upon  said  platform  was  a  place  where 
passengers  usually  and  ordinarily  went  after  alighting  from  said 
passenger  trains,  and  if  you  further  find  that  in  going  upon  said 
elevated  platform  and  in  attempting  to  reach  the  waiting  room  by 
way  of  said  incline,  if  they  did,  they  acted  as  persons  of  ordinary 
care  and  prudence  would  have  acted  under  the  same  or  similar 
circumstances,  and  if  you  further  find  that  in  going  to  said  wait- 
ing room  they  were  going  a  way  that  passengers  alighting  from 
said  passenger  trains  at  said  station  would  naturally  or  ordinarily 
go,  and  if  you  further  find  that,  when  plaintiff's  wife  started  to 
the  waiting  room  of  said  Station,  if  you  firtd  that  she  did,  and  you 
find  that  when  she  reached  said  incline  and  attempted  to  pass 
down  same,  if  she  did,  her  feet  slipped  from  under  her  and  she 
fell,  and  you  find  that  she  was  injured  aS  alleged  in  the  petition, 
and  if  you  further  find  that  the  fall,  if  she  did  fall,  was  caused 
by  the  slippery  condition  of  said  incline,  if  it  was  in  said  condi- 
tion, or  by  the  failure,  if  any,  of  said  company  to  have  steps  or 
cleats  on  said  incline,  or  by  the  failure,  if  any,  of  the  said  railway 
company  to  place  handholds  on  the  said  incline,  and  if  you  further 
find  that  the  negligence,  if  any,  on  the  part  of  said  railway  com- 
pany in  either  of  these  respects  was  the  proximate  cause  of  the 
injury,  if  any,  to  plaintiff's  wife,  and  if  you  further  find  that 
when  she  approached  said  incline  or  attempted  to  pass  down  the 
same  in  the  manner  and  under  the  circumstances  that  she  did  she 
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was  acting  as  an  ordinarily  prudent  person  would  have  acted  -un- 
der the  same  or  similar  circumstances,  then  you  will  find  for  the 
plaintiflF."     Defendant  asked  the  court  to  give  this  charge  to  the 
jury:  If  you  believe  from  the  evidence  that  the  railway  company 
had  constructed  and  was  maintaining  a  walkway  extending  from 
the  waiting  room  door  along  the  west  end  of  the  depot  and  to  the 
southwest  comer  thereof,  and  extending  thence  east  along  the 
south  side  of  the  depot,  and  between  the  same  and  the  track,  to 
a  point  east  of  the  raised  platform;  and  if  you  further  believe 
from  the  evidence  that  such  walkways  was  intended  for  and  used 
by  passengers  in  going  from  trains  to  the  waiting  room,  and  if 
you  further  believe  from  the  situation  of  such  walkway  and  its 
appearance  and  the  surroundings  it  was  open  and  obvious  to  or- 
dinar>^  observation  that  such  way  was  intended  by  the  railway 
company  as  the  means  for  passengers  to  use  in  going  from  its 
trains  to  the  waiting  room,  then,  unless  you  believe  from  the  evi- 
dence that,  from  the  manner  in  which  the  raised  platform  was 
constructed  and  the  steps  leading  thereon  were  placed  and  the 
manner  in  which  the  inclined  way  from  the  platform  on  the  north 
side  of  the  depot  was  situated  and  maintained,  a  person  of  ordi- 
nary care  and  prudence,  leaving  the  trains  as  a  passenger  and  in- 
tending to  go  to  the  waiting  room,  would  have  been  reasonably 
led  to  believe  that  the  way  which  plaintiflF  and  his  wife  took  to 
go  to  the  waiting  room  was  the  way  intended  by  the  railway  com- 
pany for  passengers  to  go  from  its  trains  to  said  room,  and  un- 
less you  further  believe  that  the  plaintiflF  and  his  wife  were  in 
fact,  from  the  situation  and  surroundings  and  the  manner  of  con- 
struction of  such  walkway,  platform,  and  steps  at  the  southeast 
corner    of    the  latter    and    the    incline,    and    while    acting    as 
a  person    of    ordinary    care    and    prudence    under    like    cir- 
cumstances would  have  acted,  reasonably  led  to  believe  that  the 
way  they  went  was  the  way  intended  by  the  railway  company  for 
the  use  of  passengers  leaving  the  trains  to  go  to  the  waiting  room, 
and  that  defendant  was  guilty  of  negligence  in  maintaining  the 
raised  platform  with  the  steps  thereto  and  the  incline  in  the  man- 
ner in  which  they  were,  your  verdict  should  be  for  the  defend- 
ant." 

The  railroad  company  assigned  error  upon  the  action  of  the 
court  upon  both  of  these  charges,  which  present  opposite  views 
of  the  law  on  the  same  issue.  We  conclude  that  no  error  was 
committed  by  the  court,  either  in  giving  the  charge  to  the  jury  or 
in  refusing  the  charge  requested  by  the  defendant.  The  facts 
justified  the  charge  which  the  court  give  to  the  jury,  which,  how- 
ever, might  have  been  more  explicit  in  stating  the  law  applicable 
to  the  facts;  but  under  that  charge  the  jury  must  have  found  that 
the  way  upon  which  Mrs.  Criswell  was  passing  when  she  was  in- 
jured was  usually  and  ordinarily  used  by  passengers  going  to  and 
from  the  train  from  the  waiting  room,  and  that  this  use  had  been 
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continued  for  such  length  of  time  that  the  railroad  company 
necessarily  knew  of  such  use  and  the  character  of  it.  The  special 
charge  requested  by  the  railroad  company  ignored  entirely  the 
fact  that  the  passway  upon  which  Mrs.  Criswell  was  injured  had 
been  used  for  a  great  length  of  time  by  passengers  in  going  to  and 
from  the  train,  and  made  the  liability  of  the  railroad  company  de- 
pend upon  whether  or  not  the  appearance  of  a  passway  taken  by 
her  was  such  as  to  mislead  Mrs.  Criswell  and  induce  her  to  go 
that  way.  The  company  having  established  and  provided  the  one 
walkway  for  the  use  of  the  passengers  between  its  waiting  room 
and  the  place  at  which  it  received  and  discharged  passengers  from 
its  trains,  and  there  being  another  walkway  between  the  same 
points  not  intended  for  the  use  of  passengers,  but  which  for  a 
number  of  years  passengers  had  usually  and  ordinarily  used  for 
that  purpose,  the  railroad  company  was  bound  to  take  notice  of 
such  use,  and,  in  the  absence  of  any  notice  or  warning  against 
using  this  way  by  passengers,  Mrs.  Criswell  had  the  right  to  as- 
sume that  the  way  used  by  passengers  was  provided  for  their  use 
and  was  in  proper  condition.  The  undisputed  evidence  shows  such 
use  of  the  wal|^  on  which  the  injury  occurred  as  imposed  upon  the 
railroad  company  the  duty  to  use  ordinary  care  to  keep  it  in  safe 
condition  for  the  use  of  its  passengers,  and  if  Mrs.  Criswell's  in- 
jury resulted  from  a  failure  to  perform  that  duty  the  railroad 
company  must  be  held  liable  to  the  same  extent  as  if  the  injury 
had  occurred  upon  the  platform  provided  by  it  for  the  use  of  pas- 
sengers. Hutchinson  on  Carriers,  §  937 ;  3  Thompson  on  Neg.  § 
2691;  Canzeau  v.  F.  R.  Co.,  161  Mass.  355;  Collins  v.  Railway 
Co.,  80  Mich.  390,  45  N.  W.  178;  Lemon  v,  G.  R.  &  I.  Ry.  Co., 
136  Mich.  647,  100  N.  W.  22;  G.  C.  &  S.  F.  Ry.  Co.  v,  Glenk,  9 
Tex.  Civ.  App.  599,  30  S.  W.  278;  G.,  C.  &  S.  F.  Ry.  Co.  v,  Hod- 
ges (Tex.  Civ.  App.)  24  S.  W.  563;  Beard  v.  Com.  &  P.  R.  Co., 
48  Vt.  101. 

The  use  of  the  platform  by  passengers  when  it  was  not  in- 
tended for  their  use  could  create  no  liability  on  the  part  of  the 
railroad  company;  but  its  liability  arises  from  its  neglect  to  use 
ordinary  care  to  warn  passengers  that  it  was  not  the  proper  way 
for  them  to  take  in  going  to  and  from  its  trains.  It  would  be  a 
harsh  rule  to  hold  that  a  passenger,  knowing  that  a  certain  way 
had  not  been  provided  for  his  use,  would  have  the  right  to  depart 
from  the  way  provided  and  take  one  which  was  not  intended  nor 
prepared  for  such  use  and  thereby  made  the  railroad  company 
liable  for  injury.  But  we  think  it  a  just  rule,  and  consistent  with 
the  law  which  governs  the  relation  between  passengers  and  car- 
rier, that,  when  the  carrier  has  permitted  such  use  of  a  pas.-way 
as  to  give  it  the  character  of  an  authorized  way,  it  should  be  held 
responsible  to  those  passengers  that  it  might  receive  or  discharge 
thereafter  at  that  depojt,  who  did  not  know  that  the  use  was  unau- 
thorized, and  who,  seeing  other  passengers  going  that  way,  might 
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be  and  most  probably  were  led  to  follow,  believing  they  were  us- 
ing the  walk  intended  for  them.  A  stranger  arriving  at  the  depot 
could  not  stop  to  take  into  consideration  the  appearances  of  the 
different  platforms  and  determine  which  one  was  the  proper  one 
for  him  to  use ;  but  it  would  be  an  easy  matter  for  the  railroad 
company  to  take  such  precaution  as  a  man  of  ordinary  prudence 
would  take  under  such  circumstances  to  inform  its  passengers 
which  of  the  two  ways  was  intended  for  their  use,  o^  to  obstruct 
the  one  not  so  intended  in  such  manner  as  to  give  notice  of  the 
fact. 

The  judgments  of  the  district  court  and  Court  of  Civil  Appeals 
are  affirmed. 


CoSGROVE  V,  Consolidated  Ry.  Co. 

(Supreme   Court  of   Errors   of  Connecticut,   Dec.   17,  1907.) 

[68  Atl.  Rep.  249.] 

Appeal — ^Deterxnination — ReversaL — A  judgment  will  not  be  set 
aside  on  appeal,  unless  it  appears  that  the  trial  court  adopted  some 
erroneous  rule  of  law,  that  the  facts  found  are  legally  inconsistent 
with  the  conclusion,  or  that  in  reaching  it  the  court  violated  the  plain 
rules  of  reason. 

Carriers — Injury  to  Passenger  Alighting  from  Car^Contributory 
Negligence.'*' — As  defendant's  open  trolley  car  was  approaching  a 
customary  stopping  place,  and  slowing  down  to  make  the  stop,  plain- 
tiff, a  passenger,  stepped  on  the  running  board,  and  then  to  the 
ground,  and  was  injured.  Defendant's  conductor,  who  had  frequently 
seen  plaintiff  alight  at  the  same  place,  saw  his  movements  at  the 
time,  and  gave  him  no  warning.  Held,  that  plaintiff  was  guilty  of 
contributory  negligence. 

Appeal  from  Superior  Court,  New  Haven  County;  Silas  A. 
Robinson,  Judge. 

Action  for  personal  injuries  by  Michael  E.  Cosgrove  against 
the  Consolidated  Railway  Company.  Heard  in  damages  after  a 
default,  facts  found,  and  judgment  for  nominal  damages  rendered 
by  the  court  for  plaintiff,  who  appeals.    No  error. 

As  the  defendant's  open  trolly  car  was  approaching  a  custom- 
ary stopping  place,  and  slowing  down  to  make  the  stop,  the 
plaintiff,  a  passenger  thereon,  carrying  two  sample  cases,  stepped 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  to  alight  from  a  moving  street  car,  see  foot- 
notes appended  to  Lexington  Ry.  Co.  v.  Herring  (Ky.),  25  R.  R.  R. 
635,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  635,  where  all  the  preceding  ones 
are  collected. 
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from  the  car  seat  upon  the  running  board  to  get  off  the  car,  and, 
before  the  car  came  to  a  stop,  stepped  to  the  ground,  receiving  the 
injuries  which  were  the  subject  of  the  suit.  He  had  alighted  at 
the  same  place  many  times  before,  and  the  conductor  of  the  car 
had  frequently  seen  him  do  so.  In  the  present  instance,  the  con- 
ductor, standing  upon  the  rear  platform,  saw  the  plaintiff's  move- 
ments, and  gave  him  no  warning  of  danger. 

Edtvard  J,  Maker  and  A,  Oszvald  Pallman,  for  appellant. 
Harry  G.  Day,  for  appellee. 

Prkntice,  J.  The  court,  upon  the  facts  found,  adjudged  that 
the  defendant  was  not  guilty  of  negligence,  and  that  the  plJiintif! 
was  guilty  of  contributory  negligence.  If  either  conclusion  is  to 
stand,  the  judgment  cannot  be  disturbed.  Neither  can  be  set 
aside  by  this  court,  unless  it  appears  that  the  court  adopted  some 
erroneous  rule  of  law,  that  the  facts  found  are  legally  inconsist- 
ent w^ith  the  conclusion,  or  that  the  court  in  reaching  it  violate  1 
the  plain  rules  of  reason.  Metcalf  v.  Central  Vermont  Ry.  Co., 
78  Conn.  613,  619,  63  Atl.  633.  It  is  not  claimed  that  the  court  ap- 
plied any  erroneous  rule  of  law,  and  we  have  heard  no  considera- 
tions urged  why  the  conclusion  that  the  plaintiff  was  guilty  of 
contributory  negligence  was  not  consonant  with  law  and  reason, 
and  can  conceive  of  no  such  consideration. 

There  is  no  error.    The  other  Judges  concurred. 


Alabama  Great  Southern  R.  Co.  v.  Organ  Power  Co. 

(Supreme  Court  of  Mississippi,  May  4,  1908.) 

[46   So.   Rep.   254.] 

Evidence  —  Judicial  Notice  —  Carriers  —  Misdelivery  of  Goods  — 
Freight  Bill— Construbtdoi^  "O  N."*— A  bill  of  lading  declared  that 
if  the  word  "order"  was  written  thereon  immediately  before  or  after 
the  name  of  the  party  to  whose  order  the  property  was  consigned,  the 
surrender  of  the  bill  of  lading,  properly  indorsed,  should  be  required 
before  delivery  of  the  property.  An  organ  blower  was  shipped  by 
plaintiff  under  a  bill  of  lading,  reciting:    "Consigned  to  Organ  Power 

♦For  the  authorities  in  this  series  on  the  subject  of  judicial  notice 
of  matters  relating  to  railroads,  etc.,  see  foot-notes  appended  to 
Valcnte  v.  Sierra  Ry.  Co.  (Cal.),  26  R.  R.  R.  676,  49  Am.  &  Eng.  R. 
Cas.,  N.  S.,  676;  Fleischmann,  Morris  &  Co.  v.  Southern  Ry.  Co. 
(S.  Car.),  26  R.  R.  R.  258.  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  258;  Southern 
Ry.  Co.  V.  Gullatt  (Ala.),  25  R.  R.  R.  336,  48  Am.  &  Eng.  R.  Cis.. 
N.  S.,  336;  foot-notes  appended  to  McGrew  v.  Missouri  Pac.  Ry.  Co. 
(Mo.),  9  R.  R.  R.  855,  32  Am.  &  Eng.  R.  Cas.,  N.  S..  855,  where  all 
those  preceding  it  are  collected. 
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Company,  P.  R.  M.  Co.  Notify  Patton-Rubush  Music  Company.  Via 
Merchants  Dispatch."  The  freight  bill  contained  the  following: 
"Consignee  Organ  Power  Company,  O  N  Patton-Rubush  M.  House." 
Held,  that  the  court  would  take  judicial  notice  that  the  letters  "O 
X"  signified  "order  notify,"  and  that  the  carrier  was  therefore  charge- 
able as  for  a  misdelivery  in  delivering  the  blower  to  the  person  to  be 
notified  without  surrender  of  the  bill  of  lading  and  payment  of  the 
draft  thereto  attached. 

Appeal  from  Circuit  Court,  Lauderdale  County;  R.  F.  Coch- 
ran, Judge. 

Action  by  the  Organ  Power  Company  against  the  Alabama 
Great  Southern  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

This  is  a  suit  instituted  in  the  circuit  court  by  the  Organ  Power 
Company  against  the  Alabama  Great  Southern  Railroad  Com- 
pany to  recover  the  value  of  an  organ  blower  alleged  to  have  been 
wrongfully  delivered  by  the  railroad  company.  The  declaration 
alleges  that  the  Organ  Power  Company  delivered  to  the  New 
York,  New  Haven  &  Hartford  Railroad  Company  at  Hartford, 
Conn.,  an  organ  blower  for  carriage  to  Meridian,  Miss.,  via  the 
Alabama  Great  Southern  Railroad  Company;  that  the  former 
railroad  company  issued  to  plaintiff  its  through  bill  of  lading  con- 
signed to  plaintiff  as  consignee  at  Meridian,  Miss.,  with  instruc- 
tions to  notify  Patton-Rubush  Music  Company;  that  the  plaintiff 
attached  said  bill  of  lading  to  a  draft  and  forwarded  same  for  col- 
lection ;  that  said  draft  was  not  paid,  and  the  bill  of  lading  was 
returned  to  plaintiff;  that  the  blower  arrived  at  its  destmation 
over  defendant's  railroad;  that  the  defendant  railroad  company 
did  not  deliver  the  blower  to  plaintiff  or  its  order,  but  delivered  it 
to  another  party,  contrary  to  plaintiff's  instructions  (i.  e.,  to  the 
Patton-Rubush  Music  Company  upon  payment  of  freight,  the 
draft  remaining  unpaid).  The  bill  of  lading,  called  by  defendant 
"the  memorandum  acknowledgment,"  is  as  follows:  "Consigned 
to  Organ  Power  Company,  P.  R.  M.  Co.  Notify  Patton-Rubush 
^Tusic  Company.  Via  Merchants  Dispatch."  On  the  back  of 
the  bill  of  lading  are  the  following  words:  "If  the  word  'order' 
is  written  hereon  immediately  before  or  after  the  name  of  the 
party  to  whose  order  the  property  is  consigned,  without  any  con- 
dition or  limitation  other  than  the  name  of  a  party  to  be  notified 
of  the  arrival  of  the  property,  the  surrender  of  this  bill  of  lad- 
ing, properly  indorsed,  shall  be  required  before  the  delivery  of 
the  property  at  destination.  If  any  other  than  the  aforesaid  form 
of  consignment  is  used  herein,  the  said  property  may,  at  the  op- 
tion of  the  carrier,  be  delivered  without  requiring  the  production 
or  surrender  of  this  bill  of  lading."  The  freight  bill  contained 
the  following:  "Consignee  Organ  Power  Company,  O  N  Patton- 
Rubush  M.  House."    The  court  granted  a  peremptory  instruction 
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for  the  plaintiff  and  refused  a  peremptory  instruction  for  the  de- 
fendant, and  this  appeal  is  prosecuted. 

On  appeal  two  questions  are  presented  in  the  assignment  of  er- 
rors :  First,  as  to  whether  the  court  below  erred  in  admitting  in 
evidence  the  so-called  bill  of  lading,  marked  "Exhibit  A,"  to  the 
declaration.  On  the  face  of  this  instrument  itself  the  following 
appears:  "This  is  not  the  original  bill  of  lading  nor  a  copy  or 
duplicate  covering  the  property  named  hereon.  It  is  intended 
solely  for  filing  or  record,  as  a  memorandum  acknowledgment 
that  a  bill  of  lading  has  been  issued."  The  second  question  pre- 
sented is  whether  or  not  the  delivery  by  the  defendant  railroad 
company  to  the  Patton-Rubush  Music  Company  was  not  a  proper 
delivery  and  did  not  relieve  the  defendant  of  any  liability  to  the 
plaintiff. 

Bozeman  &  Fewell,  for  appellant. 
Hall,  Hall  &  Jacobson,  for  appellee. 

Whitfiei^d,  C.  J.  Learned  counsel  for  the  appellant  practi- 
cally concede  that,  if  this  was  an  "order  notify'*  shipment,  then 
the  judgment  is  correct.  We  think  that  is  just  the  kind  of  ship- 
ment it  is.  The  testimony  sufficiently  shows  this.  On  the  face  of 
the  freight  bill  these  words  appear:  "Consignee,  Organ  Power 
Company,  O  N  Patton-Rubush  M.  House."  These  letters  "O  N" 
are  universally  understood  to  signify  "order  notify."  This  court 
must  know,  on  reading  them,  what  everybody  knows  they  mean. 
Learned  counsel  say  that,  in  what  they  call  the  "memorandum  ac- 
knowledgment," the  capital  letters  "P.  R.  M.  Co."  must  mean 
"Patton-Rubush  Music  Company."  Why  must  they  mean  that? 
Why,  because  the  entire  context  of  the  instrument  shows  thar. 
Precisely  in  the  same  way,  the  entire  context  in  the  freight  bill 
shows  that  the  letters  "O  N"  mean  order  notify. 

Being,  therefore,  a  shipment  of  the  order  notify  kind — that  is 
to  say,  a  shipment  wherein  the  consignor  consigns  the  thing  to 
himself  to  be  delivered,  on  his  order,  upon  the  surrender  of  the 
bill  of  lading  by  the  party  to  be  notified — the  judgment  is  correct, 
and  it  is  affirmed. 
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Spangler  v.  Saginaw  Valley  Traction  Co. 

(Supreme  Court  of  Michigan,  May  1,  1908.) 
[116  N.  W.  Rep.  373.] 

Carriers — Street  Railroads — Setting  Down  Passengers.'*' — A  street 
is  not  a  passenger  station  for  the  safety  of  which  a  street  railway 
company  is  responsible,  and  ordinarily  a  passenger  having  safely 
alighted  from  a  street  car  becomes  at  once  a  traveler  on  the  highway, 
but  it  is  the  duty  of  the  street  railway  to  exercise  proper  care  to  see 
that  the  place  of  alighting  is  safe. 

Same — Personal  Injuries — Questions  for  Jury. — Plaintiff,  a  pas- 
senger on  defendant  street  railway  company's  car,  alighted  in  the 
evening  from  the  car,  and  was  injured  by  falling  into  an  excavation 
made  by  the  defendant  preparatory  to  paving  the  street.  Plaintiff 
was  ignorant  of  the  situation.  Held,  that  whether  the  night  was 
dark,  and  the  obstructions  and  a  single  red  light  placed  by  defendant 
in  the  vicinity  were  calculated  to  warn  a  prudent  person  of  the  situ- 
ation, and  whether  plaintiff  exercised  proper  care,  were  questions  for 
the  jury. 

Same — Sufficiency  of  Evidence. — In  an  action  against  a  street  rail- 
way company  for  injuries  to  plaintiff,  a  passenger,  through  falling, 
after  alighting  from  a  car,  into  an  excavation  made  by  defendant  near 
its  tracks,  evidence  held  sufficient  to  warrant  a  finding  that  defendant 
was  negligent  in  stopping  its  car  where  it  did  and  inviting  plaintiff  to 
alight  there  without  in  some  suitable  way  informing  her  of  the  con- 
ditions. 

Error  to  Circuit  Court,  Saginaw  County,  Chauncy  H.  Gage, 
Judge. 

Action  by  Sarah  Spangler  against  the  Saginaw  Valley  Traction 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 

Affirmed. 

-  .  ...» 

*See  first  foot-note  appended  to  McGovern  v.  Interurban  Ry.  Co. 
(Iowa),  26  R.  R.  R.  242,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  242;  Mangum 
V.  North  Carolina  R.  Co.  (N.  Car.),  25  R.  R.  R.  596,  48  Am.  &  Eng. 
R.  CaS.,  N.  S.,  596;  foot-notes  appended  to  Crowe  v.  Michigan  Cent. 
R.  Co.  (Mich.),  24  R.  R.  R.  191,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  191; 
Mobile  L.  &  R.  Co.  v.  Walsh  (Ala.),  24  R.  R.  R.  114,  47  Am.  &  Eng. 
R.  Cas.,  N.  S.,  114;  Pincus  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.), 
24  R.  R.  R.  112,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  112;  Farrell  v.  Great 
Northern  Ry.  Co.  (Minn.),  23  R.  R.  R.  408,  46  Am.  &  Eng.  R.  Cas., 
N.  S.,  408;  foot-notes  appended  to  Cincinnati,  etc.,  Ry.  Co.  v.  Gib- 
oney  (Ky.),  22  R.  R.  R.  803,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  803. 

For  the  authorities  in  this  series  on  the  question  whether  a  per- 
son is  a  passenger  after  he  alights  from  the  train  or  street  car  at  his 
destination,  see  foot-notes  appended  to  Payne  v.  Illinois  Cent.  R.  Co. 
(C.  C.  A.),  26  R.  R.  R.  635,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  635,  where 
all  those  preceding  it  are  collected,  foot-notes  appended  to  Blomsness 
V.  Puget  Sound  Elec.  Ry.  (Wash.),  26  R.  R.  R.  640,  49  Am.  & 
Eng.  R.  Cas.,  N.  S.,  640. 
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Defendant  operates  a  street  railway  on  Warren  avenue  in  Sag- 
inaw. On  the  evening  of  August  17,  1906,  plaintiff  alighted  froin 
a  south-bound  car  at  the  intersection  of  Warren  avenue  and  Hov: 
street,  on  the  south  side  of  Hoyt  and  west  side  of  the  car,  intend- 
ing to  proceed  to  the  east  across  Warren  avenue  to  her  home  on 
the  south  side  of  Hoyt  street.  During  that  day,  in  preparing  to 
repave  the  street  between  the  rails  and  for  a  short  distance  out- 
side the  rails,  agreeably  with  the  demand  of  the  city  and  its  rela- 
tions therewith,  defendant's  contractor  had  removed  the  cedar 
blocks  of  the  old  pavement  from  the  south  line  of  the  asphalt  road 
way  on  Hoyt  street  southward  for  several  hundred  feet.  The  ex- 
cavation or  opening  thus  made  was  at  least  seven  and  perhaps  in 
places  outside  the  rails  a  greater  number  of  inches  in  depth.  The 
car  on  which  plaintiff  rode  having  proceeded,  she  stepped  into  the 
excavation,  of  which  she  had  no  knowledge,  fell  down,  and  broke 
her  leg.  She  recovered  a  verdict  and  judgment  against  the  company 
the  theory  of  the  case  set  out  in  her  declaration  being  that  de- 
fendant owed  a  duty  to  her  as  passenger  to  stop  its  cars  where 
she  could  alight  in  safety  and  safely  cross  the  street,  and,  if  it 
stopped  them  where  the  excavation  existed,  to  light  the  place  so 
that  the  danger  could  be  seen  and  avoided,  or  to  warn  her  of  the 
dangerous  condition.  It  is  averred  that  it  stopped  the  car  at  a  point 
where,  when  she  alighted,  she  was  opposite  and  near  the  exca- 
vation ;  that  no  light  was  set  ?it  or  near  the  place,  no  sigual  of  dan- 
ger given ;  and  that  she  was  not  given  any  warning  of  the  danger- 
ous character  of  the  street.  It  was  the  theory  of  the  defendant  (I 
quote  from  the  brief)  "that  so  far  as  plaintiff  was  concerned  it 
had  discharged  its  full  duty  as  a  common  carrier,  and  she  had 
safely  alighted  from  the  car  and  the  car  had  proceeded  upon  its 
way ;  that  it  had  let  the  contract  for  the  pavement  of  the  right  of 
way,  and  the  contractor  had  provided  a  proper  light  to  warn  per- 
sons using  the  street  of  the  danger,  and  that  plaintiff  heedlessly, 
without  using  any  care,  caution,  or  observation,  walked  into  the 
excavation,  and  was  injured;  that  the  work  was  a  necessary 
work,  and  was  done  in  the  usual  and  ordinary  manner." 

Certain  of  defendant's  requests  to  charge  were  refused,  and  it 
is  upon  such  refusal  and  upon  the  instructions  given  to  the  jury 
that  the  assignments  of  error  relied  upon  are  based.  The  court  in- 
structed the  jur}'  that : 

"It  was  the  duty  of  the  company  to  provide  a  safe  place  to 
alight.  Now  you  are  not  to  consider  that  the  place  was  safe  sim- 
ply because  a  person  alighted  from  the  car  and  reached  the  ground 
and  stood  there  without  injury.  If  there  was  in  the  vicinity  of  the 
point  and  so  close  to  the  point  where  she  was  required  to  alight 
by  the  street  car  company,  so  close  as  this  excavation  was,  it  iS 
a  question  for  you  to  consider,  gentlemen  of  the  jury, 
as  a  question  of  fact,  whether  that  was  a  safe  place  to 
alight.  Because  w^e  all  understand  that,  when  a  party  alights  from 
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a  car,  they  do  not  maintain  a  position  upon  the  pavement  of  a 
stationary  character.  They  go  somewhere.  If  this  excavation  14 
inches  from  the  car  was  so  near  to  the  point  alighting  as  to  ren- 
der it  a  dangerous  piace,  ni  your  judgment,  to  a  person  getting 
off  of  the  car  at  that  point,  then  the  railway  company  did  not  per- 
form their  duty  to  this  plaintiff,  and  were  guilty  of  negligence  in 
requiring  her  to  alight  at  such  a  point ;  and  it  is  a  question  of  fact 
for  you  to  find  from  the  nature  of  the  excavation  whether  it  was 
a  safe  place  or  not  for  the  alighting.  If  it  was  not  a  safe  place,  it 
is  the  duty  of  the  company  to  warn  the  passenger  of  the  fact  of 
the  existence  of  this  unsafe  condition  of  the  track  between  the 
tracks  and  for  this  space  in  front  of  the  tracks.  Now  that  warn- 
ing might  be  by  an  actual  statement  on  the  part  of  the  conductor 
that  there  was  something  near  the  point  where  he  required  her  to 
alight,  and  the  company  required  her  to  alight  where  they  stopped. 
There  is  no  question  about  that.  It  was  the  duty  of  the  company 
to  provide  some  way  by  which  a  person  might  be  warned  of  the 
danger.  It  might  have  been  done  by  the  conductor  telling  her  of 
the  fact.  It  might  be  done  by  providing  a  barrier  or  safeguard  or 
a  light  sufficient  of  a  character  that  would  indicate  danger;  that 
would  warn  a  person  that  they  must  not  step  in  that  direction, 
that  is,  towards  the  excavation,  but  go  in  some  other  direction. 

"Although  the  street  car  company  operated  its  track  upon  War- 
ren avenue,  it  did  not  change  the  nature  of  the  highway.  The 
street  is  still  a  public  highway.  The  street  car  company  simply  had 
a  right  to  pass  along  the  highway  on  stationary  tracks,  and  by  a 
contract  given  to  them.  It  is  still  a  public  highway.  But  in  that 
part  Ihey  occupy  there  it  has  certain  other  duties  required  of  them 
by  their  franchise  apparently,  and  among  them  is  this  matter  of 
the  paving  between  the  tracks  and  on  each  side  of  the  tracks. 
They  had  a  right  to  do  that  paving,  that  is  true ;  but,  because  they 
were  obliged  to  do  the  paving  under  the  franchise,  it  did  not  re- 
lieve them  of  the  obligation  of  providing  a  safe  place  to  alight, 
and  if,  in  the  duty  of  making  this  pavement,  rebuild- 
ing the  pavement,  or  putting  in  a  new  pavement,  it 
rendered  the  alighting  of  passengers  within  the  length 
of  the  excavation  unsafe,  then  it  became  the  duty  of  the  street 
car  company,  or  the  defendant  in  this  case,  to  warn  the.  pas- 
sengers of  the  danger. 

"It  is  a  question  of  fact  for  you  to  consider  whether  the  light 
placed  on  the  northeast  corner  of  Hoyt  and  Warren  was  of  such 
strength,  or  was  of  such  character,  or  was  at  such  a  point,  that  it 
would  naturally  warn  a  person  in  getting  off  a  car  on  the  west  side 
of  the  track  at  the  point  where  this  lady  was  required  to  alight 
from  the  car,  that  is,  if  it  was  of  such  a  character  and  at  such  a 
point  that  it  would  indicate  to  the  person  alighting  from  the  car 
that  there  was  danger  close  by,  and  there  was  danger  where  they 
were  then  if  they  moved  in  a  direction  eastward,  it  might  be  suffi- 
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cient  warning,  but  that  is  a  question  of  fact  for  the  jury  to  decide, 
or  whether  there  was  a  warning  of  danger  at  some  other  point,  or 
some  more  remote  point,  than  the  place  where  she  did  alight.  Of 
course  there  is  evidence  in  this  case  as  to  the  character  of  this 
light,  and  the  evidence  is  not  alike ;  but  the  location  of  the  light 
there  did  not  seem  to  be  any  great  difficulty.  And,  then,  in  deter- 
mining that  question  about  the  light,  you  will  take  into  consid- 
eration the  darkness  of  the  night,  whether  dark  or  light,  or  day- 
light; and  you  must  also  take  into  consideration  the  obstructions 
in  and  about  there  to  a  person  seeing  a  light  of  that  character, 
in  the  way  of  trees,  foliage,  and  shrubbery ;  and  in  taking  into 
consideration  whether  the  light  was  sufficient  to  warn  a  person 
getting  off  from  the  car,  you  may  take  into  consideration  the  con- 
dition of  the  persons  when  they  got  off  the  car ;  and  it  is  a  mat- 
ter of  common  knowledge  that  a  person  sitting  in  a  lighted  car, 
it  may  take  a  moment  or  two  before,  in  the  darker  point,  their 
eyesight  would  be  sufficiently  bright,  you  might  say,  to  see  such 
a  li^t. 

"The  plaintiff  had  a  right  to  cross  that  track.  She  had  a  right 
to  go  home  that  way.  A  person  has  a  right  to  cross 
a  street  anywhere  they  see  fit,  so  far  as  the  actual  right 
of  crossing  there  was  concerned.  She  was  under  no  obligation  to 
go  around  on  Hoyt  street  and  across  that  way.  She  was  under  no 
obligation  even  to  go  to  the  sidewalk.  She  had  a  right  to  cross 
unless,  of  course,  she  was  warned,  and  saw  the  warning.  In  other 
words,  these  'short  cuts,'  as  we  sometimes  hear  them  called,  are 
a  perfectly  proper  transaction,  ordinarily  considered,  but  persons 
crossing  any  street  are  obliged  to  exercise  a  certain  care, 
She  was  obliged  to  exercise  that  care  that  an  ordinarily 
prudent  person  would  exercise  at  that  time  of  night  in  crossing 
that  street,  and  that  is  all.  If  she  did,  why  she  did  not  by  her  ac- 
tion contribute  to  the  injury." 

"When  you  consider  what  character  of  lights  the  defendant 
ought  to  have  had  at  this  point,  and  also  what  care  the  plaintiff 
should  have  exercised  at  that  point,  the  character  of  the  night  ''n 
question  and  also  whether  that  particular  point  on  the  street  was 
more  shaded  or  darker  than  any  other  portions  of  the  street  niu«it 
be  taken  into  consideration,  it  was  the  duty  of  the  defendant,  if 
they  used  a  darker  point  where  she  got  off  than  it  was  at  other 
points  on  the  street,  to  make  that  light  or  warning  sufficient  that 
it  would  attract  her  attention  at  that  point,  and  that  there  was 
danger  at  that  point.  And  also,  if  it  was  a  very  dark  and  shaded 
point  there,  then  the  care  required  of  a  person  crossing  the  street 
was  increased  of  course  by  darkness.  In  other  words,  the  dark- 
ness increased  the  care  on  her  part  and  the  duty  on  the  part  of 
the  company. 

"So  far  as  the  actual  lighting  of  the  street  is  concerned,  that 
is,  putting  electric  lights  or  gas  lamps  or  any  other  method  of 
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making  the  street  light,  the  defendant  company  were  under  no 
obligation  to  do  that.  That  is  electric  lights  and  other  methods  of 
lighting  the  streets,  that  is  done  by  the  city.  Streets  may  be  lighted 
or  not,  as  the  city  authorizes  them  or  not.  But  this  particular  light, 
the  warning  of  danger,  was  a  duty  on  the  part  of  the  defendant 
company." 

These  excerpts  from  the  charge  sufficiently  present  the  theory 
of  the  trial  judge. 

Argued  before  Grant,  C.  J.,  and  Montgomery,  Ostrander, 
Hooker,  and  Carpenter,  JJ. 

Weadock  &  Duffy  and  John  Weadock,  for  appellant. 
Eugene  Wilbur  and  Fred  L.  Baton,  for  appellee. 

Ostrander,  J.,  (after  stating  the  facts  as  above).  As  the  con- 
tention of  plaintiff  in  error  is  understood,  it  is  that  the  duty  of  the 
railway  company,  the  passenger  having  alighted  safely,  was  a 
duty  to  be  measured  without  reference  to  the  relation  of  carrier 
and  passenger;  that  it  owed  to  plaintiff  when  she  was  injured  no 
other  or  different  duty  than  if  she  had  been  a  pedestrian  who  was 
attempting  to  cross  the  street  at  the  same  place.  The  rule  that  the 
relation  of  carrier  and  passenger  does  not  cease  at  the 
moment  the  passenger  alights  from  the  carrier's  vehi- 
cle at  the  point  of  destination,  but  continues  until  the  passenger 
has  had  reasonable  time  to  leave  the  carrier's  premises,  is  qual- 
ified in  its  application  to  passengers  using  surface  street  railroad 
vehicles.  A  street  is  not  a  passenger  station  for  the  safety  of  whtch 
a  street  railway  company  is  responsible.  Ordinarily  a  passenger, 
having  safely  alighted  from  a  street  car,  becomes  at  once  a  trav- 
eler upon  the  highway,  and  his  duty  and  the  duty  of  others  to- 
wards him  have  no  relation  to  the  reciprocal  duties  which  a  mo- 
ment before  existed  between  the  carrier  and  himself.  Creamer  v. 
West  End  Ry.  Co.,  156  Mass.  320,  31  N.  E.  391,  16  L.  R.  A.  490, 
32  Am.  St.  Rep.  456;  Bigelow  v.  West  End  St.  Ry.  Co.,  161 
Mass.  393,  37  N.  E.  367;  Conway  v,  Lewiston,  etc.,  R.  R.  Co., 
90  Me.  199,  38  Atl.  110;  Conway  v.  Horse  R.  R.  Co.,  87  Me.  283, 
32  Atl.  901 ;  Piatt  v.  Forty-Second  Street,  etc.,  R.  Co.,  2  Hun 
(N.  Y.)  124,  4  Thomp.  &  C.  (N.  Y.)  406.  But  as  a  general  rule 
it  is  the  duty  of  the  street  railroad  carrier  to  at  least  exercise 
proper  care  to  see  that  the  place  of  alighting  is  safe — not  to  stop 
a  car  for  alighting  passengers  at  a  place  known  to  be  unsafe 
(Nellis,  Street  Surface  Railroads,  p.  485;  Richmond  City  Ry.  Co. 
V.  Scott,  86  Va.  902,  11  S.  E.  404;  MacDonald  v,  St.  Louis  Tran- 
sit Co.,  108  Mo.  App.  374,  83  S.  E.  1001 ;  West  Chicago  St. 
R.  Co.  V.  Cahill,  64  111.  App.  539;  Id.,  165  111.  496,  46  N.  E.  368; 
Stewart  v,  St.  Paul  City  Ry.  Co.,  78  Minn.  85,  80  N.  W.  854; 
Fort  Wa3me  Traction  Co.  v.  Morvillius,  31  Ind.  App.  464/68  N. 
E.  304;  Citizens'  St.  R.  Co.  v.  Twiname,  111  Ind.  587,  13  N.  E. 
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55;  Henry  v.  Grant,  etc.,  Ry.  Co.,  24  Wash.  246,  64  Pac.  137; 
Bass  V,  Concord  St.  Ry.,  70  N.  H.  170,  46  Atl.  1056;  Mobile 
Light  &  R.  Co.  V,  Walsh,  146  Ala.  295,  40  South.  560;  Maverick 
V.  Eighth  Ave.  R.  R.  Co.,  36  N.  Y.  378;  Wolf  v.  Railroad  Co.,  67 
App.  Div.  605,  74  N.  Y.  Supp.  336),  and  it  would  be  a  narrow 
application  of  the  rule  to  hold  that  the  carrier's  duty  was  in  all 
cases  performed  if  a  passenger  reached  and  stood  upon  the  sur- 
face of  the  street  in  safety.  If  a  passeng'er  alighted  in  the  night 
in  a  dark  place,  at  a  point  where  a  step  made  in  any  directioa 
would  be  into  an  excavation  made  by  the  carrier  in  a  street,  the 
surface  of  which  had  been  therefore  smooth  and  comparitively 
level,  the  existence  of  the  excavation  being  unknown  to  the  pas- 
senger, it  would  be  doing  violence  to  terms  to  say  that  the  car  was 
stopped  and  the  passenger  invited  to  alight  at  a  proper  place,  or 
that  the  passenger  had  safely  alighted.  In  the  case  at  bar  the  plain- 
tiff had  been  absent  from  the  city  for  some  days.  She  was  igno- 
rant of  the  situation  at  the  place  w^here  she  alighted.  The  situa- 
tion was  a  dangerous  one,  and  had  been  created  by  defendant  a 
few  hours  before  the  injury  was  received.  Whether  the  night 
was  dark  and  the  obstructions  and  the  single  red  light  placed  in 
the  vicinity  were  calculated  to  warn  a  prudent  person  of  the  sit- 
uation, and  whether  plaintiff  exercised  proper  care,  were  ques- 
tions of  fact  for  the  jury,  and  were  submitted  to  them.  If  plain- 
tiff had  been  informed,  she  could  easily  have  avoided  the  dan- 
ger. Without  information,  she  was  likely  to  pursue  her  way  a^ 
she  had  been  accustomed  to  do.  Her  way  led  across  the  tracks  of 
defendant  and  into  the  opening  in  the  street. 

We  are  of  opinion  that  the  evidence  warranted  a  finding  thai 
it  was  negligence  on  the  part  of  the  carrier  to  stop  its  car  at  the 
place  it  did  stop  it  and  invite  plaintiff  to  alight  there  without  in 
some  suitable  way  informing  her  of  the  conditions.  The  charge 
of  the  court  presented  this  theory,  and  was,  in  the  main,  favorable 
to  defendant. 

The  judgment  is  affirmed. 
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North  Yakima  Brewing  &' Malting  Co.  v.  Northern  Pac. 

Ry.  Co. 

(Supreme  Court  of  Washington,  April  26,  1908.) 

[95  Pac.  Rep.  486.] 

Carriers — ^Termination  of  Relation — Loss  of  Goods.* — A  carrier's 
liability  as  such  continues  until  such  time  as  the  consignee  has  a  rea- 
sonable opportunity  to  inspect  the  goods  and  take  them  away  after 
notice  of  arrival  in  the  usual  course  of  business. 

Same — ^Evidence.* — Certain  empty  beer  containers  having  been  re- 
turned to  plaintiff  from  defendant  railroad,  plaintiff's  superintendent 
called  at  the  freight  office,  on  the  piorning  of  May  5th,  and  asked 
for  the  freight  bills,  stating  that  plaintiff  desired  to  pay  the  bills  and 
remove  the  accumulated  shipments.  He  was  informed  that  the  freight 
bills  would  be  ready  at  any  time  after  noon  on  that  day;  but  plaintiff 
did  Tiot  call  for  the  containers  in  the  afternoon,  and  they  were  de- 
stroyed the  following  night  by  fire,  without  negligence  on  defendant's  part. 
Plaintiff's  place  of  business  was  but  400  feet  from  the  warehouse  where  the 
containers  were  stored,  and  the  only  reason  why  they  were  not  taken  away, 
during  the  afternoon  of  May  5th,  before  the  fire,  was  that  it  did  not 
suit  plaintiff's  convenience.  Held,  that  defendant's  relation  as  carrier 
had  been  terminated,  and  that  it  was  not  responsible  for  the  loss  of 
the  containers. 

Appeal  from  Superior  Court,  Yakima  County;  H.  B.  Rigg, 
Judge. 

Action  by  the  North  Yakima  Brewing  &  Malting  Company 
against  the  Northern  Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed  and  remanded. 

B,  S.  Grosscup  and  Ira  P.  Englehart,  for  appellant. 
Snyder  &  Luse,  for  respondent. 

Fullerton,  J.  The  appellant  is  a  common  carrier,  operating 
lines  of  railway  in  this  state  and  elsewhere,  one  branch  of  which 
passes  the  city  of  North  Yakima.  The  respondent  is  engaged  in 
the  business  of  manufacturing  and  selling  beer  and  other  malt 
products  at  the  city  named,  and  in  the  course  of  its  business  ships 
large  quantities  of  its  products  to  different  parts  of  the  state,  in 
containers  of  various  kinds,  the  title  to  which  it  retains  in  itself. 
These   containers,   when   emptied   of   their   contents   by  the  re- 

♦See  foot-notes  appended  to  United  Fruit  Co.  v.  New  York  &  B. 
Transp.  Co.  (Ind.),  26  R.  R.  R.  690,  49  Am.  &  Eng.  R.  Cas.,  N.  S., 
690;  foot-notes  appended  to  Central  of  Georgia  Ry.  Co.  v.  Jones 
(Ala.),  25  R.  R.  R.  109,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  109;  foot-notes 
appended  to  Kicht  v.  Wrightsville  &  T.  R.  Co.  (Ga.),  23  R.  R.  R. 
605,  46  Am.  &  £ng.  R.  Cas.,  N.  S.,  605, 

29  R  R  R— 44 
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spondent's  customers,  are  returned  to  it  over  the  appellant's  lines. 
Between  the  1st  and  the  morning  of  the  5th  days  of  May,  1906, 
there  were  returned,  in  this  manner  over  the  appellant's  road, 
containers  of  the  aggregate  value  of  $394.80.  On  the  morning 
of  May  5th  the  respondent's  superintendent  called  at  the  appel- 
lant's freight  office  in  North  Yakima,  and  asked  for  his  expense 
bills,  desiring  to  pay  them  and  take  away  the  several  shipments 
that  had  there  accumulated.  The  appellant's  agent  replied  that 
he  did  not  then  have  the  bills  ready,  but.  that  he  would  have  them 
ready  at  any  time  after  noon  of  that  day.  The  respondent  did 
not  call  for  them  in  the  afternoon,  and  they  were  destroyed  the 
following  night  in  a  fire,  which  burned  the  warehouse  in  which 
they  were  stored.  The  fire  that  burned  the  warehouse  originated 
on  the  property  of  a  third  person,  some  distance  from  the  ap- 
pellant's warehouse,  and  spread  thereto,  in  spite  of  the  eflForts 
made  to  control  it.  The  fire  did  not  originate  nor  spread  to  its 
warehouse  as  the  result  of  negligence  on  .the  part  of  the  railroad 
company.  The  trial  judge,  trying  the  case  without  a  jury,  on 
the  foregoing  facts  held  that  the  appellant's  liability,  with  refer- 
ence to  the  goods,  was  that  of  a  common  carrier;  and,  since  the 
loss  or  destruction  of  the  goods  was  not  occasioned  by  the  act 
of  God  nor  the  public  enemy,  it  was  liable  to  the  respondent  for 
their  value. 

The  correctness  of  this  holding,  under  the  facts,  presents  the 
only  question  we  have  found  it  necessary  to  consider.  In  the 
case  of  Fisher  v.  Northern  Pacific  Railway  Company  (Wash.) 
94  Pac.  1073,  we  held  that  the  mere  placing  of  goods  in  storage 
by  the  carrier,  after  they  had  arrived  at  their  destination,  did 
not  reduce  the  carrier's  liability  to  that  of  a  warehouseman,  but 
that  its  liability  as  carrier  continued  until  such  time  as  the  con- 
signee had  a  reasonable  opportunity  to  inspect  the  goods  and 
take  them  away  in  the  usual  course  of  business.  The  converse 
of  the  rule  must  therefore  be  that,  after  goods  have  been  trans- 
ported by  the  carrier  to  their  place  of  destination,  and  a  reason- 
able opportunity  is  given  the  consignee  to  inspect  them  and  take 
them  away,  the  carrier's  liability  thereafter  is  that  of  a  ware- 
houseman, and  it  can  be  held  for  the  loss  of  the  goods  only  when 
that  loss  is  occasioned  by  some  negligence  on  its  part.  Was  a 
reasonable  time  given  in  the  present  case  to  inspect  and  take  the 
goods  away?  It  seems  to  us  that  there  was.  What  constitutes 
a  reasonable  time  for  the  removal  of  goods  after  notice  must,  of 
course,  vary  with  the  circumstances  of  each  particular  case,  and 
no  general  rule  can  be  laid  down  applicable  to  all  cases  by  which 
the  fact  can  be  determined;  but,  because  of  the  nature  of  the 
liability  and  its  extreme  hazard  to  the  carrier,  it  can  be  said  that 
the  consignee  must  act  promptly  after  receiving  notice  of  the 
arrival  of  his  goods,  and  not  defer  taking  them  away  to  attend 
to  other  matters  of  his  own,  tio  matter  how  important  they  may 
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be.  The  liability  of  a  common  carrier  for  goods  in  transit  is 
an  extraordinary  liability,  and,  although  founded  on  sound  prin- 
ciples of  public  policy,  is  not  to  be  extended  beyond  the  point 
where  necessity  for  its  existence  continues.  In  the  case  before 
us  there  was  ample  opportunity  given  to  take  the  goods  away. 
The  respondent's  place  of  business  was  J)ut  400  feet  from  the 
warehouse  where  the  goods  were  stored.  It  had  its  own  drays 
and  trucks,  and  the  only  reason  why  the  goods  were  not  taken 
away  during  the  afternoon  preceding  the  night  the  fire  occurred 
was  that  it  did  not  suit  the  convenience  of  the  respondent.  This 
being  true,  we  think  it  should  bear  the  loss,  instead  of  the  ap- 
pellant, since  each  of  the  parties  is  equally  free  from  responsi- 
bility for  the  fire  which  caused  the  loss. 

The  judgment  appealed  from  will  be  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  judgment  to  the  effect 
that  the  respondent  take  nothing  by  its  action,  and  that  the  ap- 
pellant recover  its  costs. 

Hadl^y,  G.  J.,  and  Rudkin,  Dunbar,  Crow,  and  Mount,  JJ., 
concur. 


F.  D.  FoR^sTKR  &  Co.  V,  Southern  Ry.  Co. 

(Supreme   Court  of  North   Carolina,   May  6,   1908.) 

* 

[61  S.  E.  Rep.  524.] 

Carriers — Carriage  of  tioods — Duty  to  Furnish  Suitable  Car.* — It  is 

the  duty  of  a  carrier  to  furnish  cars  suitable  for  the  shipment  of  the 
particular  commodities  undertaken  to  be  transported;  and  where  it 
receives  dried  apples  for  shipment  at  a  season  when  a  ventilated  car 
is  the  only  reasonably  safe  means  of  carrying  them,  and  ships  them 
in  an  ordinary  unventilated  box  car,  it  is  liable  for  the  damage  re- 
sulting therefrom. 

Same — Knowledge  of  Shipper  of  Defective  Car.f — The  mere  fact 
that  the  shipper  knew  that  his  fruit  was  shipped  in  the  unsuitable  car 
did  not  relieve  the  carrier  from  liability  for  its  breach  of  duty. 

Appeal  from  Superior  Court,  Wilkes  County;  Ferguson,  Judge. 

Action  by  F.  D.  Forester  &  Co.,  against  the  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Civil  action  to  recover  damages  growing  out  of  a  shipment  of 
dried  apples  from  Wilkesboro,  N.  C,  to  Richmond,  Va.  The 
court  submitted  this  issue  without  objection  or  exception:  "What 

*See  foot-notes  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Renfroe 
(Ark.),  26  R.  R.  R.  253,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  253. 

tSee  second  foot-note  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Mar- 
shall (Ark.),  16  R.  R.  R.  38,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  38. 
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damages,  if  any,  is  plaintiff  entitled  to  recover  of  the  defendant? 
Ans.  $184.47/' 

Manly  &  Hendren  and  W.  W,  Barber,  for  appellant. 
Finlcy  &  Hendren  and  0.  C.  Dancy,  for  appellee. 

Brown,  J.  We  need  only  consider  the  question  of  damage 
raised  by  the  refusal  of  the  court  to  give  defendant's  prayers  for 
instruction.  "(1)  That  the  plaintiff  was  not  entitled  to  recover 
any  sum  other  than  nominal  damages.  (2)  That  plaintiff  was 
not  entitled  to  recover  any  sum  save  the  interest  on  the  difference 
between  the  value  of  the  fruit  at  Wilkesboro  and  the  value  at 
Richmond  for  the  period  elapsing  incident  to  the  delay  in  settle- 
ment.*' We  fully  agree  with  the  learned  counsel  for  defendant 
that  where  goods  are  tendered  to  a  common  carrier  for  shipment 
and  the  latter  fails  to  ship,  and  the  shipper  retains  his  property^ 
the  rule  of  damage  is  the  difference  between  the  market  value  of 
the  goods  at  the  shipping  point  and  at  the  point  of  destination^ 
less  freight  charges,  allowing  a- reasonable  time  for  transporta- 
tion. But  that  rule  does  not  apply  to  the  facts  of  this  case.  The 
fallacy  of  the  argument  for  the  defendant  is  in  assuming  that 
there  were  two  contracts,  whereas  in  law  and  fact  there  was  only 
one.  The  contract  between  plaintiffs  and  defendant  was  not  that 
defendant  should  furnish  a  ventilated  car,  but  that  the  defendant 
would  transport  the  apples  to  Richmond  with  due  diligence  and 
in  good  condition  except  such  damage  as  might  naturally  be  in- 
cident to  such  freight.  The  agreement  to  procure  a  ventilated  car 
was  no  part  of  the  contract,  for  the  evidence  shows  that  by  venti- 
lated cars  is  the  only  reasonably  safe  means  of  carrying  dried 
fruit  at  that  season  of  the  year.  It  is  the  duty  of  the  carrier  to 
furnish  suitable  cars  for  shipment  of  the  particular  commodity 
undertaken  to  be  conveyed.  4  Elliott  on  R.  R.  1475.  If  die 
carrier  fails  to  furnish  such  cars  and  injury  results  to  the  goods 
from  the  defect,  the  carrier  is  liable.  4  Elliott  on  R.  R.  1448; 
Railway  v.  Strain,  81  111.  504. 

In  this  instance  the  defendant  shipped  the  fruit  in  an  ordinary 
box  car  and  it  was  injured  in  consequence.  The  defendant  had 
sent  a  proper  car  for  its  transportation^  but  through  a  mistake 
of  an  agent  the  ve.ntilated  fruit  car  was  loaded  with  brick  and 
sent  off.  The  fact  that  plaintiff  knew  that  his  fruit  was  shipped 
in  a  box  car  will  not  relieve  the  defendant  from  liability,  nothing 
else  appearing.  Railway  v.  Marshall,  74  Ark.  597,  86  S.  W.  803; 
Railway  v.  Pratt,  22  Wall.  (U.  S.)  123,  22  L.  Ed.  827.  In  the 
last  case  the  Supreme  Court  of  the  United  States  said:  "It  is 
said  that  Pratt  was  aware  of  the  defective  condition  of  the  car; 
that  he  voluntarily  made  use  of  it;  and  that  the  risk  of  loss  by 
its  use  thus  became  his  and  ceased  to  be  that  of  the  company. 
The  judgment  charged  the  jury  that  it  was  the  duty  of  the  car- 
rier to  furnish  a  suitable  vehicle  of   transportation;   that,  if  he 


Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S         693 

Birmingham  Rj..  Light  &  Power  Co.  v,  Dickerson 

furnished  unfit  or  unsafe  vehicles,  he  is  not  exempt  from  re- 
sponsibility by  the  fact  that  the  shipper  knew  them  to  be  unsafe 
and  used  them;  and  that  nothing  less  than  a  direct  agreement 
by  the  shipper  to  assume  the  risk  would  have  that  effect.  *  *  * 
The  authorities  sustain  the  position  taken  by  the  judge  at  the 
trial." 

We  think  his  honor  properly  refused  the  defendant's  prayers, 
and  that  he  was  right  in  charging  the  jury  that  the  defendant  was 
liable  for  such  injuries  to  the  fruit  as  it  sustained  by  reason  of 
shipment  in  an  unsuitable  car. 

Affirmed. 


Birmingham  Ry.,  Light  &  Power  Co.  v.  Dickerson. 

(Supreme  Court  of  Alabama,  Feb.  6,  1908.) 

[45    So.    Rep.   659.] 

Carriers — Injury  to  Passenger — Contributory  Negligence — Stepping 
from  Moving  Car.* — It  not  being  necessarily  negligence  for  a  pas- 
senger to  alight  from  a  moving  car,  even  by  stepping  in  the  opposite 
direction  to  the  movement  of  the  car,  a  plea  of  contributory  negli- 
gence in  so  doing,  which  does  not  show  the  speed  of  the  car,  is  in- 
sufficient. 

Appeal  from  City  Court  of  Birmingham ;  H.  A.  Sharpe,  Judge. 

Action  by  Kate  Dickerson  against  the  Birmingham  Railway, 
Light  &  Power  Company  for  injuries  received  in  alighting  from 
one  of  defendant's  cars.  Judgment  for  plaintiff.  Defendant  ap- 
peals. Affirmed. 

There  were  two  counts  in  the  complaint.  The  first  was  for  sim- 
ple negligence,  caused  by  the  car  being  started,  jerked,  or  its 
speed  accelerated,  while  she  was  engaged  in  or  about  in  alighting 
therefrom.  The  second  count  was  for  wanton  or  willful  injury, 
alleging  the  negligence  as  alleged  in  the  first  count  and  that  it 
was  willfully  or  wantonly  done  by  the  agents  or  servants  of  de- 
fendant acting  within  the  scope  of  their  authority.  Issue  was 
joined  on  the  general  issue  and  three  special  pleas,  the  plea  num- 
bered 4  being  as  follows:  "(4)  And  for  further  answer  to  each 
count  of  plaintiff's  complaint,  separately  and  severally,  defendant 
says  that  plaintiff  herself  was  guilty  of  negligence  which  prox- 
imately contributed  to  her  said  alleged  injuries,  and  that  her  neg- 
ligence consisted  in  this:  Plaintiff  stepped  or  jumped  from  a 
moving  car  of  the  defendant  and  in  an  opposite  direction  from 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is 
trontributory  negligence  to  alight  from  a  moving  street  car,  see  foot- 
notes appended  to  Lexington  Ry.  Co.  v.  Herring  (Ky.),  25  R.  R. 
R.  635,  48  Am.  &  Eng.  R.  Cas.,  N.  S..  635. 
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which  said  car  was  moved."  Demurrers  were  interposed  to  this 
plea  as  follows:  "(1)  The  allegation  of  contributory  negligence 
is  a  conclusion  of  law.  (2)  It  is  not  necessarily,  as  a  matter  of  law^ 
negligent  for  a  passenger  to  step  from  a  very  slowly  moving  car 
in  an  opposite  direction  in  which  said  car  is  moving,"  etc.  De- 
murrers were  sustained  to  this  plea,  and  there  was  judgment  for 
plaintiff,  assessing  her  damages  at  $1,000. 

Tillman,  Grubb,  Bradley  &  Morrow,  for  appellant. 
Bowman,  Harsh  &  Beddow,  for  appellee. 

Anderson,  J.  As  a  general  rule  alighting  from  a  moving  car 
is  not  necessarily  negligence  per  se.  There  may  be  exceptional 
circumstances  attending  the  attempt  thus  to  alight,  such  as  the 
great  speed  of  the  train,  the  age  or  infirmity  of  the  passenger,  or 
his  being  incumbered  with  bundles  or  children  or  other  facts^ 
which  render  the  attempt  so  obviously  dangerous  that  the  court 
may,  where  the  testimony  is  undisputed,  declare  as  matter  of  law 
that  the  passenger's  conduct  was  reckless  and  negligent.  Hunter 
V,  L.  &  N.  R.  R.  (Ala.)  43  South.  802,  9  L.  R.  A.  (N.  S.)  848; 
Watkins  z\  Birmingham  Elec.  Ry.  Co.,  120  Ala.  152,  24  South. 
392,  43  L.  R.  A.  297 ;  K.  C,  M  &  B.  R.  v.  Matthews,  142  Ala. 
298,  39  South  207 ;  Sweet  v,  B.  R.  &  E.  Co.,  136  Ala.  166,  33 
South.  886 ;  Nellis,  St.  R.  R.  Accident  Law,  p.  190.  In  the  Hun- 
ter Case,  supra,  this  court  held  that  the  plaintiff  was  guilty  of 
negligence  as  matter  of  law  alighting  from  the  train  in  the  night- 
time, and  which  was  going  at  a  rate  from  six  to  ten  miles  per 
hour.  It  was  also  held  negligence  per  se  in  the  case  of  Birming- 
ham R.,  L.  &  P.  Co.  V.  Glover,  142  Ala.  492,  38  South.  836,  for 
the  plaintiff  to  have  alighted  from  a  car,  by  stepping  in  the  oppo- 
site direction  from  which  the  car  was  going,  and  which,  as  shown 
by  some  of  the  evidence,  was  going  at  the  rate  of  five  or  six 
miles  per  hour.  Of  course,  a  person  might  be  guilty  of  negligence 
per  se  in  stepping  off  a  moving  car  in  an  opposite  direction  from 
which  it  was  going,  when  he  would  not  be  if  stepping  in  the  direc- 
tion it  was  going,  ana  when  going  at  the  same  rate  of  speed.  But 
it  cannot  be  said  to  be  negligence  as  matter  of  law  to  step  oflF  a 
slowly  moving  car,  even  if  the  party  steps  in  an  opposite  direc- 
tion from  which  it  was  going. 

The  fourth  plea  does  not  aver  that  the  car  was  going  at  a  rapid 
or  dangerous  rate  of  speed,  nor  does  it  aver  the  rate  of  speed. 
Non  constat,  it  may  have  been  going  extremely  slow,  barely  mov- 
ing ;  and,  if  referable  to  the  first  count  of  the  complaint,  the  de- 
fect is  not  cured  as  the  complaint  does  not  aver  the  rate  of  speed 
or  whether  slow  or  fast.  It  avers  that  the  car  "was  started  with 
a  sudden  jerk,  or  the  speed  thereof  was  suddenly  increased." 
There  could  have  been  a  sudden  jerk,  or  an  increase  in  speed, 
and  yet  the  car  may  have  been  going  so  slow  as  to  authorize  one 
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to  step  therefrom  in  any  direction  without  being  guilty  of  negli- 
gence. The  case  of  Glover  v.  Birmingham  R.,  L.  &  P.  Co.,  supra, 
is  unlike  the  case  at  bar.  There  some  of  the  evidence  showed  that 
the  car  was  going  from  five  to  six  miles  per  hour,  and  the  court 
held  that  it  was  negligence  as  matter  of  law  for  the  plaintiff  to 
have  stepped  off  backwards,  or  with  his  face  to  the  rear  of  the  car, 
if  the  car  was  going  that  fast.  Here  we  have  nothing  in  the  plea 
to  indicate  that  the  car  was  going  at  such  a  rate  as  to  render  the 
plaintiff  guilty  of  negligence  in  stepping  off  of  same  in  any  di- 
rection. The  trial  court  did  not  err  in  sustaining  the  demurrer  to 
the  fourth  plea. 
The  judgment  of  the  city  court  is  affirmed. 

Tyson^  C.  J.,  and  Dowdjell  and  McClellan,  JJ.,  concur. 


Patterson  v,  Missouri  Pac.  Ry.  Co. 

(Supreme  Court  of  Kansas,  Feb.   8,  1908.) 
[94  Pac.  Rep.  138.] 

Evidence — ^Judicial  Notice.* — ^The  courts  will  take  judicial  notice 
of  the  route  of  a  railroad  which  has  been  built  and  operated  for  a 
number  of  years  from  one  station  to  another  in  Kansas,  and  that 
for  a  great  portion  of  the  distance  between  such  stations  such  route 
is  beyond  the  boundaries  of  this  state  and  within  another  state  and 
again  returns  into  the«  state  of  Kansas. 

Commerce— -Interstate  Commerce.! — ^A  railroad  company  in  con- 
veying freight  over  such  route  between  such  stations  is  engaged  in 
interstate  commerce. 

Same — Police  Regulation84 — While  the  state  has  the  power  to  make 

♦For  the  authorities  in  this  series  on  the  subject  of  judicial  notice 
of  matters  relating  to  railroads,  see  foot-note  appended  to  McGrew  v. 
Missouri  Pac.  Ry.  Co.  (Mo.),  9  R.  R.  R.  855,  32  Am.  &  Eng.  R.  Cas., 
N.  S.,  855,  where  all  the  preceding  ones  are  collected,  foot-notes  ap- 
pended to  Southern  Ry.  Co.  v.  Gullatt  (Ala.),  25  R.  R.  R.  336^  48  Am. 
&  Eng.  R.  Cas.,  N.  S.,  336. 

fFor  the  authorities  in  this  series  on  the  question  whether  or  not 
a  carrier  was  engaged  in  interstate  commerce  on  a  certain  occasion, 
see  foot-note  appended  to  United  States  v,  Geddes  (C.  C.  A.),  12  R. 
R.  R.  497,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  497,  where  all  preceding 
ones  are  collected;  foot-note  appended  to  Adams  Express  Co.  v. 
Commonwealth  (U.  S.),  25  R.  R.  R.  132,  48  Am.  &  Eng.  R.  Cas.,  N. 
S.,  132;  Shore  &  Bro.  v,  Baltimore  &  O.  R.  Co.  (S.  Car.),  24  R.  R.  R. 
578,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  578;  foot-notes  appended  to 
Southern  Flour  &  Grain  Co.  v.  Northern  Pac.  Ry.  Co.  (Ga.),  23  R. 
R.  R.  529,  46  Aih.  &  Eng.  R.  Cas.,  N.  S.,  529;  State  v.  Omaha  Elevator 
Co.  (Neb.),  23  R.  R.  R.  610,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  510. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  police  pow- 
ers of  a  state  over  railroad  companies,  see  foot-notes  appended  to 
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reasonable  police  regulations  affecting  the  operation  of  railroads  op- 
erating within  the  state,  and  which  are  also  engaged  in  interstate 
commerce,  the  regulations  should  be  such  only  as  tend  to  the  efficient 
and  orderly  discharge  of  the  duties  of  the  railroads  to  their  patrons 
within  the  state  and  to  the  safeguarding  of  persons  and  property 
therein,  and  as  impose  no  considerable  burden  upon  the  interstate 
commerce. 

Same — Carriers — ^Delay  in  Furnishing  Cars — Penalties — Validity  of 
Regulation.§ — ^The  provision  of  chapter  345,  p.  570,  Laws  1905,  which 
imposes  a  penalty  of  $1  per  day  upon  each  car  for  delay  in  furnishing 
freight  cars  ordered,  and  permits  no  excuse  therefor  except  '^strikes, 
unavoidable  accidents,  and  other  public  calamities,"  is  not  invalid,  but 
is  a  reasonable  police  regulation,  and  imposes  no  considerable  burden 
upon  interstate  commerce. 

(Syllabus  by  the  Court.)  • 

Error  from  District  Court,  Woodson  County;  Oscar  Fousti 
Judge. 

Action  by  W.  M.  Patterson  against  the  Missouri  Pacific  Rail- 
way Company.  Judgment  for  defendant,  and  plaintiff  brings  er- 
ror. Reversed. 

The  plaintiff  in  error  filed  his  petition  in  the  district  court  of 
Woodson  county  claiming  damages  against  the  railroad  company 
in  the  sum  of  $6,336  for  failure  to  deliver  freight  cars  as  ordered 
by  him  under  the  provisions  of  chapter  345,  p.  570,  Laws  1905. 
The  defendant  filed  a  general  demurrer  to  the  petition  and  to  each 
of  the  11  counts  thereof,  which  demurrer  was  by  the  court  sus- 
tained. The  plaintiff  elected  to  stand  upon  his  petition,  and  the 
action  was  dismissed  at  his  cost.  The  case  is  brought  here  for  a 
review  of  this  order  and  judgment. 

/.  C.  Culver  and  Carr  W.  Taylor,  for  plaintiff  in  error. 
/.  H.  Richards,  C.  E.  Bcntoi%  and  Lamb  &  Hogv^land,  for  de- 
fendant in  error. 

Railroad  Com'rs  v,  Atlantic  C  L.  R.  Co.  (S.  Car.),  17  R.  R.  R.  505. 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  505,  where  all  the  preceding  ones  are 
collectect,  foot-notes  appended  to  Osteen  v:  Southern  Ry.  (S.  Car.), 
25  R.  R.  R.  300,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  300;  foot-notes  ap- 
pended to  State  V.  St.  Paul,  etc.,  Ry.  Co.  (Minn.),  23  R.  R.  R.  737, 
46  Am.  &  Eng.  R.  Cas.,  N.  S..  737;  foot-notes  appended  to  Stone  & 
Co.  V.  Atlantic  C  L.  Ry.  Co.  (N.  Car.),  23  R.  R.  R.  420,  46  Am.  & 
Eng.  R.  Cas.,  N.  S.,  420. 

§For  the  authorities  in  this  series  on  the  constitutionality  of  stat- 
utes prescribing  penalties  to  compel  railroads  to  perform  their  duties, 
etc.,  see  foot-notes  appended  to  Lexington  Grocery  Co.  v.  Southern 
Ry.  Co.  (N.  Car.),  14  R.  R.  R.  349,  37  Am.  &  Eng.  R.  Cas.,  N.  S,  349, 
where  all  the  preceding  ones  are  collected;  foot-notes  appended  to 
Osteen  z\  Southern  Ry.  (S.  Car.),  25  R.  R.  R.  300,  48  Am.  &  Eng.  R. 
Cas.,  N.  S..  300;  foot-notes  appended  to  Stone  &  Co.  v.  Atlantic  Coast 
Line  Ry.  Co.  (N.  Car.),  23  R.  R.  R.  420,  46  Am.  &  Eng.  R.  Cas.,  N. 
S.,  420. 
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Smith,  J.  The  demurrer  was  sustained  to  an  amended  peti- 
tion, which  had  been  filed  in  compliance  with  an  order  of  court 
requiring  the  original  petition  to  be  made  more  definite  and  cer- 
tain, and  we  are  asked  to  review  this  order.  The  legality  of  mak- 
ing it  has  become  only  a  moot  question,  which  will  not  be  consid- 
ered here. 

Each  of  the  11  counts  of  the  petition  is  based  upon  an  order 
for  cars,  differing  only  in  date.  The  following  is  a  copy  of  the  first 
order:  "Rose,  Kansas,  Nov.  3,  1905.  Mr.  V.  G.  Madison,  Rose, 
Kans. — ^Dear  Sir :  Please  set  on  your  side  track  at  once  at  Rose, 
Kan.,  nine  (9)  cars  suitable  for  loading  with  hay  to  be  shipped 
to  Kansas  City,  Kan.  I  herewith  hand  you  $90  to  apply  on  freight 
for  above  cars.  Yours  truly,  W.  M.  Patterson." 

The  portions  of  Laws  1905,  p.  750,  c.  345,  §§  2,  3,  4,  and  part 
of  5,  which  pertain  to  the  questions  here  involved,  read: 

"Sec.  2.  When  the  owner,  manager  or  shipper  of  any  freight 
of  any  kind  shall  make  application  in  writing  to  any  superintend- 
ent, agent  or  other  person  in  charge  of  transportation  of  any  rail- 
road company,  receiver  or  trustee  operating  a  line  of  railway,  at 
any  point  that  cars  are  desired  upon  which  to  ship  any  freight,  it 
shall  be  the  duty  of  such  railroad  company,  trustee  or  other  per- 
son in  charge  thereof  to  supply  the  number  of  cars  so  required  at 
the  point  indicated  in  the  application  within  a  reasonable  time 
thereafter,  not  to  exceed  six  days  from  the  receipt  of  such  appli- 
cation, and  shall  supply  such  cars  to  the  person  or  persons  so  ap- 
plying therefor,  in  the  order  in  which  such  applications  are  made, 
without  giving  preference  to  any  person ;  provided,  if^the  appli- 
cation be  for.  ten  cars  or  less,  the  same  shall  be  furnished  in  three 
days;  and  provided  further,  that  if  the  application  be  for  thirty 
cars  or  more,  the  railway  company  may  have  ten  full  days  in 
which  to  supply  the  cars. 

"Sec.  3.  Said  application  for  cars  shall  state  the  number  of 
cars  desired,  the  place  at  which  they  are  desired,  and  the  time  they 
are  desired;  provided,  that  the  place  designated  shall  be  at  some 
station  or  public  switch  on  the  line  of  its  road. 

"Sec.  4.  When  the  cars  are  applied  for  under  the  provisions  of 
this  chapter,  if  they  are  not  furnished,  the  railway  company  so 
failing  to  furnish  them  shall  forfeit  to  the  party  or  parties  so 
applying  for  them  the  sum  of  one  dollar  per  each  day  for  each  car 
failed  to  be  fHftiished,  to  be  recovered  in  any  court  of  competent 
jurisdiction,  and  all  actual  damages  that  such  applicant  may  sus- 
tain. 

"Sec.  5.  Such  applicant  shall  at  the  time  of  applying  for 
such  car  or  cars  deposit  with  the  agent  for  the  company  one- 
fourth  of  the  freight  charge  for  the  use  of  such  car  or  cars,  un- 
less the  said  railroad  shall  agree  to  deliver  said  car  or  cars  without 
such  deposit.  *  *  *" 

The  first  contention  of  the  defendant — that  the  orders  were  not 
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addressed  to  any  superintendent,  agent,  or  any  other  person  in 
charge  of  transportation  of  the  defendant  company — is  untenable 
on  demurrer.  The  petition  alleges  that  the  applications  were  made 
to  said  company  and  said  company's  agent  and  the  copies  of  the 
applications,  made  a  part  of  the  petition,  show  that  they  were  ad- 
dressed to  Mr.  V.  C.  Madison,  Rose,  Kan.  This  is  a  sufficient  al- 
legation, as  against  a  demurrer,  that  V.  G.  Madison  was  the  agent 
of  the  company. 

So,  also,  we  consider  the  application  for  the  cars  "at  once"  was 
sufficient  to  locate  the  time  they  were  desired.  The  statute  pre- 
scribes the  number  of  days  which  the  lawmakers  regarded  as  a  ' 
reasonable  time  for  compliance  after  the  time  set  by  the  shipper. 
Hence  the  term  "at  once"  may  be  regarded  as  equivalent  to  "im- 
mediately" or  "to-day,"  which,  the  order  being  for  nine  cars,  the 
statute  extends  to  three  days  before  any  penalty  is  imposed. 

It  is  next  contended  that  the  line  of  the  defendant's  railroad  over 
which  the  shipments  were  to  be  made  from  Rose,  Kan.,  to  Kan- 
sas City,  Kan.,  extends  easterly  from  Rose  to  the  eastern  line  of 
the  state,  and  thence  for  a  long  distance  through  the  state  of  Mis- 
souri, and  returns  into  this  state  at  Kansas  City,  Kan. ;  also  that 
the  courts  of  this  state  take  judicial  notice  of  these  facts.  So  far, 
at  least,  this  contention  is  correct.  17  Am.  &  Eng.  Encyc.  Law 
(2d  Ed.)  944;  16  Cyc.  861';  S.  K.  Ry.  Co.  v,  Duncan,  40  Kan. 
505,  20  Pac.  195;  Peddicord  v.  Berk,  74  Kan.  236,  86  Pac.  465; 
Worden  v.  Cole,  74  Kan.  226,  86  Pac.  464.  In  view  of  these  facts, 
it  is  said  that  the  carrying  of  the  freight  contemplated  is  inter' 
state  commerce,  and  that  the  statute  in  question  which  imposes 
heavy  penalties  and  allows  no  excuse  for  its  infraction,  except 
"in  cases  of  strikes,  unavoidable  accidents,  or  other  public  calam- 
ity," is  a  burden  upon  interstate  commerce,  and  invalid ;  that  it 
is  in  derogation  of  the  powers  conferred  upon  Congress  by  sec- 
tion 8,  art.  1,  Const.  U.  S.  On  the  other  hand,  it  is  claimed  that 
the  statute  in  question  is  within  the  police  power  of  the  state,  an  1 
the  provisions  thereof  cast  no  unreasonable  burden  upon  inter- 
state commerce;  that  in  fact  no  interstate  commerce  question  is 
involved ;  that  if  such  question  is  involved  the  provisions  of  the 
statute  are  in  aid  of  such  commerce  instead  of  being  a  burdeii 
thereon. 

The  Supreme  Court  of  the  United  States  being  the  final  arbiter 
of  what  constitutes  interstate  commerce,  and  having  the  province 
of  determining  the  bounds  at  which  police  regulation  by  the  states 
must  stop  to  avoid  impinging  upon  the  exclusive  power  to  regu- 
late such  commerce  which  is  delegated  to  Congress,  we  turn  to 
its  decisions.  In  Lehigh  Valley  R.  R.  Co.  v.  Pennsylvania,  145  U. 
S.  205,  12  Sup.  Ct.  809,  36  L.  Ed.  676,  a  state  tax  levied  upon 
transportation  receipts  upon  a  railroad  where  the  termini  of 
shipments  were  within  the  state,  although  the  line  of  transpor- 
tation was  in  part  through  another  state,  was  upheld  as  not  a 
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burden  upon  interstate  commerce;  only. such  portion  of  the  re- 
ceipts being  taxed  as  the  mileage  of  transportation  within  the  state 
bore  to  the  entire  distance  between  the  termini.  In  Hanley  v.  Kan- 
sas City  Ry.  Co:,  187  U.  S.  617,  23  Sup.  Ct.  214,  47  L.  Ed.  333, 
it  is  held  that  the  state  of  Arkansas  cannot  legally  prescribe  a 
rate  for  a  shipment  between  two  stations  in  that  state  over  a  line 
of  railroad  the  longer  portion  of  which  is  in  the  Indian  Territory. 
Such  shipment  is  held  to  be  interstate  commerce  and  under  the 
regulation  of  Congress. 

The  case  of  Houston  &  Texas  Central  Railroad  z;.  Mayes,  201 
U.  S.  321,  26  Sup.  Ct.  491,  50  L.  Ed.  772,  is  more  analogous  to 
the  case  at  bar.    The  statute  of  Texas,  the  invalidity  of  which  is 
determined  in  this  case,  is  substantially  like  our  own  with  two 
important  exceptions.     The  penalty  for  failure  to  deliver  each 
car  for  each  day  after  the  expiration  of  the  time  limited  is  $25. 
In  our  statute  the  penalty  is  $1  for  each  car  per  day.    Under  the 
Texas  statute  the  excuses  for  delay  are  "that  the  provisions  of 
this  law  shall  not  apply  in  cases  of  strikes  or  other  public  calami- 
ties." In  our  statute  they  are  "that  the  provisions  of   this    law 
shall  not  apply  in  cases  of  strikes,  unavoidable  accidents,  or  other 
public  calamities."     Mr.  Justice  Brown,  in  the  opinion  in  the 
Mayes  Case,  supra,  said:  "While  there  is  much  to  be  said  in 
favor  of  laws  compelling  railroads  to  furnish  adequate  facilities 
for  the  transportation'  of  both  freight  and  passengers,  and  to 
regulate  the  general  subject  of  speed,  length,  and  frequency  of 
stops,  for  the  heating,  lighting,  and  ventilation  of  passenger  cars, 
the  furnishing  of  food  and  water  to  cattle  and  other  live  stock 
we  think  an  absolute  requirement  that  a  railroad  shall  furnish  a 
certain  number  of  cars  at  a  specified  day,  regardless  of  every 
other  consideration  except  strikes  and  other  public  calamities, 
transcends  the  police  power  of  the  state,  and  amounts  to  a  bur- 
den upon  interstate  commerce.     It  makes  no  exception  in  cases 
of  a  sudden  congestion  of  traffic,  an  actual  inability  to  furnish 
cars  by  reason  of  their  temporary  and  unavoidable  detention  in 
other  states,  or  in  other  places  within  the  same  state.    It  makes 
no  allowance  for  interference  of  traffic  occasioned  by  wrecks  or 
other  accidents  upon  the  same  or  other  roads,  involving  a  deten- 
tion of  traffic,  the  breaking  of  bridges,  accidental  fires,  washouts, 
or  other  unavoidable  consequences  of  heavy  weather.   *   *  *  The 
duty  of  the  railroad  company  to  furnish  the  cars  within  the  time 
limited  is  peremptory,  and  admits  of  no  excuses,  except  such  as 
arise  from  strikes  and  other  public  calamities.     If,  for  instance, 
the  owner  of  a  large  quantity  of  cotton  should  make  a  requisi- 
tion under  the  act  for  a  number  of  cars,  the  railway  company 
would  be  bound  to  furnish  them  upon  the  day  named,  or  incur  3 
penalty  of  $25  for  each  car,  though  the  detention  of  the  cotton 
involved  no  expense  to  the  owner,  or  may  even  have  resulted  in 
a  benefit  to  him  through  a  rise  in  the. market.  While  railroad  com- 
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panics  may  be  bound  to  furnish  sufficient  cars  for  their  usual 
and  ordinary  traffic,  cases  will  inevitably  arise  where  by  reason 
of  an  unexpected  turn  in  the  market,  a  great  public  gathering, 
or  an  unforeseen  rush  of  travel,  a  pressure  upon  the  road  for 
transportation  facilities  may  arise,  which  good  management  and 
a  desire  to  fulfill  all  its  legal  requirements  cannot  provide  for, 
and  against  which  the  statute  in  question  makes  no  allowance. 
Although  it  may  be  admitted  that  the  statute  is  not  far  from  the 
line  of  proper  police  regulation,  we  think  that  sufficient  allow- 
ance is  not  made  for  the  practical  difficulties  in  the  administration 
of  the  law,  and  that,  as  applied  to  interstate  commerce,  it  trans- 
cends the  legitimate  powers  of  the  Legislature." 

The  right  of  the  state  to  impose  reasonable  police  regulations 
for  the  safety  and  protection  of  citizens  of  the  state  and  of  their 
business  and  property  upon  railroads  operating  within  and  re- 
ceiving protection  and  other  benefits  from  the  state,  even  though 
such  railroads  may  at  the  time  be  engaged  in  interstate  com- 
merce, is  unquestioned,  even  though  such  regulations  may  im- 
pose some  slight  burden  upon  interstate  commerce.  As  before 
said,  the  Supreme  Court  of  the  United  States  is  the  final  arbiter 
as  to  whether  the  regulations  are  reasonable  and  whether  they 
impose  an  unreasonable  burden  upon  interstate  commerce.  Each 
case  being  considered,  in  a  generous  spirit,  upon  its  own  merits, 
there  is  and  can  be  no  general  rule. 

One  important  objection  to  the  validity  of  the  Texas  act,  urged 
in  the  Mayes  Case,  supra,  is  the  great  penalty  imposed  thereby 
upon  a  railroad,  which  penalty  goes  to  the  shipper  who  has  pos- 
sibly suffered  no  damage  but,  it  may  be,  has  been  benefited  by 
the  delay.  The  penalty  provided  by  the  Kansas  act,  on  the  other 
hand,  is  merely  nominal,  and  is  not  sufficient,  it  would  seem,  to 
furnish  any  inducement  to  order  cars  not  actually  needed.  It  is 
the  same  amount  per  day  on  each  car  as  is  allowed  as  demurrage 
to  the  railroad  companies  for  a  failure  of  shippers  to  promptly 
unload  their  cars  after  arrival  at  destination. 

The  only  remaining  ground  for  holding  the  Texas  act  to  be  an 
infringement  upon  the  power  of  Congress  to  regulate  interstate 
commerce,  and  not  a  proper  police  regulation  to  be  exercised  by 
the  state,  is  the  paucity  of  excuses  for  delay  in  furnishing  cars 
ordered,  which  would  exempt  the  railroad  companies  from  pen- 
alty. The  excuses  under  the  Texas  act  are  "strikes  and  other 
public  calamities."  Under  the  Kanses  act  they  are  "strikes,  un- 
avoidable accidents,  or  other  public  calamities. 

The  addition  of  "unavoidable  accidents"  is  also  a  wide  de- 
parture from  the  Texas  law.  In  State  v,  Hansford  (Kan.)  92 
Pac.  554,  Chief  Justice  Johnston,  speaking  for  the  court,  define^ 
the  word  "accident"  as  "an  undesigned  contingency' ;  a  happenini:^ 
without  intentional  causation :  that  which  exists  or  occurs  ab- 
normally ;  something  unusual  or  phenomenal ;  an  uncommon  oc- 


Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S         701 

Davis  t*.  Southern  Ry.  Co 

currence."  It  will  thus  be  seen  that  the  various  incidents,  which 
it  is  said,  in  substance,  in  the  Mayes  Case,  should  not  result  in 
penalizing  a  railroad  company  for  its  failure  to  furnish  freight 
cars,  are  excused  under  the  Kansas  act,  provided  they  may  be 
unavoidable  on  the  part  of  the  company  sought  to  be  penalized. 

If,  therefore,  as  said  in  the  opinion  in  the  Mayes  Case,  the 
Texas  statute  "is  not  far  from  the  line  of  proper  police  regula- 
tion," we  are  justified  in  concluding  that  the  car  service  act  of 
1905  in  question  is  well  within  that  line. 

The  order  of  the  district  court  sustaining  the  demurrer  is  re- 
versed, and  the  case  is  remanded. 


Davis  v.  Southern  Ry.  Co. 

(Supreme  Court  of  North  Carolina,  March  11,  1908.) 

[60  S.  E.  Rep.  722.] 

Carriers — Carriage  of  Goods — Delay  in  Transportation — Statutory 
Penalties — Parties  Aggrieved. — Under  Revisal  1905,  §  2632,  providing 
that  the  party  aggrieved  may  recover  the  penalty  for  a  carrier's  un- 
reasonable delay  in  transporting  goods,  a  consignor  shipping  goods 
under  an  agreement  that  the  consignee  shall  not  pay  for  them  until 
their  arrival  is  the  party  aggrieved  by  delay  in  transportation,  and  he 
may  recover  the  penalty,  nothing  else  appearing. 

Same— Validity  of  Statutes.* — Revisal  1905,  §  2632,  imposing  a  pen- 
alty on  a  carrier  for  its  failure  to  transport  goods  within  a  reasonable 
time   recoverable  by  the  person  aggrieved,  is  constitutional. 

Trial — Special  Issue — Submission — Questions  to  Be  Submitted. — 
In  an  action  against  a  carrier  for  the  penalty  imposed  by  Revisal  1905, 
§  2632,  for  delay  in  transporting  freight,  an  issue,  "what  amount,  if 
any,  is  the  plaintiff  entitled  to  recover  of  the  defendant  on  account  of 
the  failure  to  promptly  ship"  the  freight,  is  objectionable  as  presup- 
posing that  there  had  been  a  failure  on  the  part  of  the  carrier  to  per- 
form its  duty,  and  merely  requiring  the  jury  to  ascertain  the  amount 
of  the  penalty  incurred  for  the  default,  and  two  issues  should  be  sub- 
mitted: (l)  Was  the  freight  transported  and  delivered  within  a  rea- 
sonable time?    (2)  In  what  sum  is  the  carrier  indebted  to  plaintiff? 

Same — Instructions. — ^Where,  in  an  action  against  a  carrier  for  the 
penalty  imposed  by  Revisal  1905,  §  2632,  for  delay  in  the  transporta- 
tion of  freight,  the  court  submitted  the  issue,  what  amount,  if  any, 
is  the  plaintiff  entitled  to  recover  of  defendant  on  account  of  the  fail- 
ure to  promptly  ship  the  freight,  a  charge  that  if  the  jury  believed  the 
evidence  they  should  answer  the  issues,  **Yes,"  was  erroneous,  for  the 
charge  and  the  issue  did  not  correspond,  and  the  response  directed  to 
be  made  was  inappropriate  to  the  issue. 

*See  preceding  case,  and  foot-notes. 
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alties— ^Actions — Questions  for  Jury. — In  an  action  against  a  carrier 
for  the  penalty  imposed  by  Re\'isal  1905,  §  2632,  for  delay  in  trans- 
porting freight,  it  is  for  the  jury  to  ascertain  whether  there  had  been 
an  unreasonable  delay  measured  by  the  ordinary  time  required  for 
transportation,  and  how  much  delay  there  had  been  after  making  due 
allowance  to  the  carrier  as  provided  by  the  statute,  and  thus  de- 
termine the  amount  due  plaintiff,  and  the  judge  cannot  decide  as  a 
matter  of  law  what  amount  is  due  though  the  jury  should  believe  the 
evidence,  for  the  jury  must  decide  the  time  of  the  delay  before  the 
amount  of  the  penalty  can  be  ascertained. 

Commerce— Interstate  Commerce.* — ^Where  any  part  of  the  trans- 
portation of  freight  from  one  point  in  the  state  to  another  point 
therein  is  outside  of  the  state,  the  shipment  is  interstate  traffic,  and 
is  not  within  Revisal  1905,  §  2632,  imposing  a  penalty  on  a  carrier  for 
its  failure  to  transport  freight  within  a  reasonable  time. 

Appeal  from  Superior  Court,  Cleveland  County ;  Ward,  Judge. 

Action  by  A.  H.  Davis  against  the  Southern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

W.  B,  Rodman  and  O.  F.  Mason,  for  appellant. 
Quinn  &  Hamrick,  for  appellee. 

Walker,  J.  This  is  an  action  to  recover  the  penalty'  given  by 
section  2632  of  the  Revisal  of  1905  for  delay  in  shipping  lumber. 
The  case  is  not  governed  by  the  principle  of  Marble  Co.  v.  Rail- 
way (decided  at  this  term)  60  S.  E.  719,  as  argued  by  the  de- 
fendant's counsel,  for  it  does  not  appear  that  any  part  of  the 
transportation  was  beyond  the  limits  of  the  state.  The  lumber 
was  shipped  from  Lattimore,  or  Washburn's  Siding,  to  Gastonia. 
all  being  in  this  state.  The  agreement  between  the  plaintiff,  as 
consignor,  and  Henry  &  Bradley,  the  consignees  at  Gastonia,  was 
that  the  latter  should  not  be  required  to  pay  for  the  lumber  until 
it  arrived  at  Gastonia.  The  plaintiff  was  therefore  the  party 
aggrieved,  within  the  meaning  of  section  2632,  and  can  maintain 
this  action  for  the  penalty.  Summers  v.  Railroad,  138  N.  C.  295, 
50  S.  E.  714.  The  very  question  is  considered  and  decided  in 
Cardwell  v.  Railroad,  145  N.  C.  — ,  59  S.  E.  673.  The  constitu- 
tionality of  section  2632  and  similar  provisions  of  law  imposing 
penalties  for  a  breach  of  duty  in  transporting  goods  by  common 
carriers  is  too  firmly  established  to  be  now  questioned.  Branch  r. 
Railroad,  77  N.  C.  348;  Walker  v.  Railway,  137  N.  C.  163,  49 
S.  E.  84 ;  Stone  v.  Railway,  144  N.  C.  220,  56  S.  E.  932 ;  Morris- 
Scarboro-Moffitt  Co.  v.  Express  Co.,  145  N.  C.  — ,  59  S.  E.  667; 

Cardwell  v.  Railway,  supra.    So  that  the  plaintiff  might  have  a 

■■  ■ — ' — ' — — 

♦See  (*)  on  preceding  page. 
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good  cause  of  action  for  the  penalty,  nothing  else  appearing,  if 
there  was  a  failure*  in  this  case  to  transport  the  lumber  within  a 
reasonable  time,  and  we  would  affirm  the  judgment,  but  for  the 
fact  of  error  in  the  charge  of  the  court.    The  issue  submitted  and 
the  answer  thereto  were  as  follows :    "What  amount,  if  any,  is 
the  plaintiff  entitled  to  recover  of  the  defendant,  on  account  of 
the  failure  to  promptly  ship  the  car  load    of    lumber?      Ans. 
$70,  000."    The  form  of  that  .issue  is  objectionable,  as  it  presup- 
poses that  there  had  been  a  failure  to  perform  its  duty  by  the  de- 
fendant as  carrier,  and  merely  required  the  jury  to  ascertain  the 
amount  of  the  penalty  incurred  for  the  default.      Denmark    v. 
Railroad,  1Q7  N.  C.  185,  12  S.  E.  54.    We  suggested  at  the  last 
term,  in  Hamrick  Bros.  &  Co.  v.  Railway,  145  N.  C.  — ,  59  S. 
E.  666,  that  two  issues  be  submitted  in  cases  of  this  kind:  (1) 
was  the  freight  transported  and  delivered  within  a  reasonable 
time?    (2)    In  what  sum  is  the  defendant  indebted  to  the  plain- 
tiff?   "In  this  way,"  said  Justice  Connor  for  the  court,  "the  at- 
tention of  the  parties  and  the  jury  is  drawn  to  the  real  questions 
in  issue."    But  waiving  the   defect   in   the   issue,  we  think  the 
charge  of  the  court  was  erroneous.     The  jury  were  instructed 
that  if  they  believed  the  evidence  they  should  answer  the  issue, 
^'Yes,"  as  a  matter  of  law.    This  was  all  of  the  charge,  and  it  was 
<Iuly  excepted  to  by  the  defendant.    The  charge  and  the  issue  do 
not  correspond,  and  the  response  directed  to  be  made  would  not 
l)e  an  appropriate  one,  in  any  view,  to  the  issue  as  now  framed. 
It  only  called  for  an  assessment  of  the  amount,  and  not  for  a 
simple  affirmative  or  negative  answer.    But  it  was  error  to  direct 
a  finding  for  the  plaintiff  "if  the  jury  believed  that  evidence." 
It  was  for  the  jury  to  ascertain,  first,  if  there  had  been  an  un- 
reasonable delay,  measured  by  the  ordinary  time    required    to 
make  the  transportation,  and,  second,  how  much  delay  there  had 
been  after  making  due  allowance  to  the  defendant  as  provided  by 
the  statute,  and  in  this  way  the  amount  due  the  plaintiff  would 
be  determined.    The   judge   cannot   decide,   as   matter   of   law, 
what  amount  is  due,  even  if  the  jury  should  believe  the  evidence, 
for  the  latter  must  go  further,  and  decide  the  time  of  the  delay, 
before  the  amount  of  the  penalty  imposed  can  be  ascertained. 
Hamrick  Bros.  &  Co.  v.  Railway,  supra.   In  Jenkins  v.  Railway, 
145  N.  C.  — ,  59  S.  E.  663,  this  court,  discussing  the  question  in- 
volved in  this  case,  said,  by  Justice  Connor,  that  reasonable  time 
for  the  transportation  in  any  given  case  is  to  be  determined  by 
the  ordinary  time  consumed,  as  the  standard  after  making  the 
proper  deduction  for  "lay  days,"  or  those  which  the  statute  pro- 
vides shall  be  omitted  from  the  count.    The  court  further  said 
that,  under  the  statute  as  interpreted  in  Stone  v.  Railway  Co., 
144  N.  C.  220,  56  S.  E.  932,  "a  failure  to  transport  within  the 
ordinary  time  is  prima  facie  unreasonable."    Thus  construed,  the 
jury  find,  first,  whether  the  transportation  was  within  the  "or- 
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dinary  time."  This  being  found,  the  question  arises,  what  time 
should  be  allowed  defendant  as  "ordinary  time  for  transporting? 
For  all  in  excess  of  this  time  it  is  liable  for  the  statutory  penalty 
less  2  days  at  the  "initial  point,"  and  48  hours  at  one  intermediate 
point  for  each  100  miles  of  distance,  etc.,  which  shall  not  be 
charged  against  the  carrier  as  unreasonable.  The  2  days  at  the 
initial  point  and  48  hours  at  each  intermediate  point  are  not  the 
standard  by  which  "reasonable  time"  is  measured,  but  are  not 
to  be  charged  "as  unreasonable,"  or,  as  we  said  in  Stone's  Case, 
"to  this  extent  the  3tandard  of  the  common-law  duty  is  lowered." 
The  court  erred  in  not  allowing  the  jury  to  decide  whether  there 
had  been  any  delay,  and,  if  any,  how  much  under  the  rule  we 
have  stated  the  plaintiff  is  entitled  to  receive  for  it. 

If  it  appears  at  the  next  trial  that  any  part  of  the  transporta- 
tion was  outside  the  borders  of  the  state,  although  the  initial  and 
terminal  point  of  shipment  may  be  in  this  state,  the  case  will  be 
controlled  by  our  decision  at  this  term  in  Marble  Company  v. 
Railway,  60  S.  E.  719,  and  Ice  Company  v.  Railway,  Id.  721,  as 
such  a  transportation,  under  the  rule  laid  down  in  the  latter  case, 
which  follows  Hanley  v.  Railway,  187  U.  S.  617,  23  Sup.  Ct. 
214,  47  L.  Ed.  333,  is  interstate  traffic,  and  will  not  therefore  be 
within  the  provision  of  section  2632  of  the  Revisal,  as  constnied 
by  us  in  Marble  Company  v.  Railway. 

We  again  call  attention  to  the  form  of  the  charge,  as  given  in 
this  case,  in  connection  with  the  recent  decision  of  this  court  in 
State  V,  Railway,  146  N.  C.  — ,  59  S.  E.  1048.  For  the  error  in  the 
charge  of  the  court  a  new  trial  is  awarded. 

New  trial. 
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(Supreme  Court  of  Washington,  June  16,  1908.) 

[96  Pac.  Rep.  150.] 

Carriers — Carriage  of  Passengers — Rules  of  Company — Carriage  on 
Freight  Trains.* — A  regulation  that  passengers,  before  taking  trans- 
portation by  freight  train,  should  first  secure  a  permit  from  certain 
officials  of  the  carrier,  is  reasonable  and  valid,  and  passengers  desir- 
ing to  travel  in  that  way  must  comply  with  the  regulations. 

Same — Ejection  of  Passenger — Reliance  on  Ticket  Furnished — Car- 
riage  of  Freight  Trains.t — An  intended  passenger  on  a  freight  train 
who  secures  a  permit  from  the  proper  agent  of  the  company  for 
transportation  by  a  freight  train  may  rely  on  the  transportation  fur- 
nished in  the  same  manner  as  any  other  passenger;  and,  if  he  does 
so  and  is  ejected  because  of  the  agent's  mistake  jnd  without  fault 
on  his  part,  he  may  recover. 

Same  —  Reliance  on  Ticket  Furnished  —  Negligence  of  Passenger — 
Question  for  Jury.f — A  passenger  is  not  bound  as  a  matter  of  law  to 
examine  his  transportation  before  boarding  a  train,  but  may  rely  on 
the  ticket  agent,  and  it  is  for  the  jury  to  say  whether  the  passenger 
is  negligent  in  not  discovering  the  agent's  mistake  in  making  out 
the  ticket  before  taking  the  train. 

Sanae — Ejection  of  Passenger — Defective  Ticket — Company's  Lia- 
bility4 — If  a  passenger  paid  his  fare  to  the  agent  and  secured  a  per- 
mit for  transportation  by  a  freight  train,  and  believed  in  good  faith 
that  it  was  the  evidence  of  his  right  to  transportation,  and  was 
ejected  from  the  train  because  of  the  agent's  mistake  in  failing  to  give 
him  a  ticket  in  addition  to  the  permit,  and  the  passenger  was  not  at 
fault  in  failing  to  discover  the  mistake  before  entering  the  car,  he 
may  recover  for  his  ejection. 

Same — Actions — Evidence. — In  an  action  to  recover  for  ejection  of 
a  passenger  from  a  freight  train  because  he  had  no  ticket,  evidence 

♦For  the  authorities  in  this  series  on  the  question  of  the  validity  of 
a  carrier  of  passengers'  rules  and  regulations,  see  third  foot-note  ap- 
pended to  Illinois  Cent.  R.  Co.  v.  Allen  (Ky.),  20  R.  R.  R.  49,  43  Am. 
&  Eng.  R.  Cas.,  N.  S.,  49,  where  all  those  preceding  it  are  collected; 
foot-note  appended  to  Birmingham,  etc.,  P.  Co.  v.  McDonough  (Ala.), 
26  R.  R.  R.  618.  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  618;  DcBoard  r.  Cam- 
den Interstate  Ry.  Co.  (W.  Va.),  25  R.  R.  R.  84,  48  Am.  &  Eng.  R. 
Cas.,  N.  S.,  84. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
passenger  to  rely  on  the  assumption  that  the  carrier  has  performed 
or  will  perform,  its  duties  to  him,  see  foot-notes  appended  to  Mc- 
Govern  v.  Interurban  Ry.  Co.  (Iowa),  26  R.  R.  R.  242,  49  Am.  &  Eng. 
R.  Cas.,  N.  S.,  242;  foot-notes  appended  to  Karr  v.  Milwaukee,  etc., 
Co.  (Wis.),  25  R.  R.  R.  623,  48  Am.  &  Eng.  R.  Cas..  N.  S..  623. 

tSee  third  foot-note  appended  to  Shelton  v.  Erie  R.  Co.  (N.  J.), 
25  R.  R.  R.  70,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  70. 

29  K  K  R— 45 
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held  to  warrant  a  finding  that  the  passenger  paid  his  fare  and  believed 
in  good  faith  that  a  permit  issued  him  was  the  evidence  of  his  right 
to  transportation,  and  that  he  was  not  at  fault  in  failing  to  discover 
the  agent's  mistake  in  not  giving  him  a  ticket. 

Same — Excessive  Damages. — In  an  action  to  recover  for  wrongful 
ejection  from  a  train,  where  the  passenger  was  not  injured  thereby, 
and  did  not  suffer  any  financial  loss,  and  he  w^as  a  man  of  mature 
years,  and  there  were  only  several  passengers  on  the  train  so  that, 
if  they  saw  his  ejection,  it  could  not  reflect  on  him  in  any  way,  it  be- 
ing apparent  there  was  a  mistake  of  some  kind,  a  verdict  of  $800  was 
clearly  excessive  for  the  naked  violation  of  his  mere  technical  right 
to  transportation. 

Same— Damages— Measure — Character  of  Defendant. — In  an  action 
for  unlawful  ejection  from  a  train,  the  fact  that  defendant  is  a  rail- 
road company  should  have  no  weight  with  the  jury,  and  has  no 
weight  with  the  Supreme  Court,  in  determining  the  amount  of  dam- 
ages. 

Appeal  and  Error  —  Disposition  of  Cause  —  Reversal  —  Reducing 
Amount  of  Recovery. — Where  the  amount  of  damages  awarded  was 
clearly  excessive,  and  plaintiffs  right  of  recovery  was  doubtful,  and 
the  verdict  disclosed  such  passion  and  prejudice  by  the  jury  that  it 
would  be  unjust  to  hold  it  to  any  of  the  findings,  the  amount  of  the 
verdict  will  not  merely  be  reduced,  but  the  judgment  will  be  reversed 
and  new  trial  ordered. 

Appeal  from  Superior  Court,  Thurston  County;  O.  V.  Linn, 
Judge. 

Action  by  John  Olson  against  the.  Northern  Pacific  Railway 
Company,  a  corporation,  for  ejection  from  defendant's  train. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

5.  S.  Grosscup  and  A,  G.  Avery,  for  appellant. 
Troy  &  Palknor,  for  respondent. 

RuDKiNS,  J.  The  defendant  owns  and  operates  a  line  of  rail- 
road between  Centralia  and  South  Bend,  in  this  state,  and  is  a 
common  carrier  of  passengers  and  ireight  for  hire.  It  is  not, 
however,  a  common  carrier  of  passengers  by  freight  trains,  and 
does  not  hold  itself  out  as  such.  On  the  contrary,  in  order  to  take 
passage  by  freight,  the  intending  passenger  must  first  purchase  a 
ticket  and  procure  a  permit  from  the  proper  agent  of  the  com- 
pany, and  freight  conductors  are  forbidden  to  receive  or  carr\' 
passengers  without  such  permit.  Notice  of  this  regulation  is 
posted  in  all  depots  along  the  line  of  the  road,  and  two  such  no- 
tices were  posted  in  the  depot  at  Dryad  at  the  time  hereinafter 
mentioned.  On  the  24th  day  of  August,  1906,  the  plaintiff  ap- 
plied to  the  defendant  for  transportation  by  freight  train  from 
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Dryad  to  Meskill,  in  Lewis  county,  a  distance  of  about  four  miles, 
and  was  informed  by  the  conductor  that  he  must  or  should  obtian 
a  permit  from  the  agent  at  Dryad.  The  testimony  is  conflicting 
as  to  what  transpired  between  the  plaintiff  and  the  agent  at  the 
time  the  permit  was  applied  for.  The  agent  testified  that  the 
plaintiff  applied  to  him  for  transportation  by  freight  from  Dryad 
to  Meskill;  that  he  took  a  ticket  from  the  case,  wrote  out  the 
permit  from  the  ticket,  turned  the  book  containing  the  blank  per- 
mits around  to  the  plaintiff  for  his  signature,  gave  the  plaintiff 
his  change,  and  shoved  the  permit  and  ticket  toward  him;  that 
in  the  course  of  a  half  hour  or  so  the  plaintiff  returned  to  the 
depot,  claiming  that  he  had  been  ejected  from  the  train  because 
the  witness  had  failed  to  give  him  a  ticket ;  that  the  witness  then 
looked  for  the  ticket,  and  found  it  in  the  ticket  office  window 
where  the  plaintiff  had  left  it;  that  the  witness  then  canceled  the 
ticket,  and  refunded  the  plaintiff  his  rnoney.  The  agent  was 
corroborated  in  a  measure  by  the  fact  that  the  permit  described 
the  ticket  by  number,  and  could  not  have  been  made  out  with- 
out reference  to  it.  The  ticket  and  permit,  however,  were  left  in 
possession  of  the  agent,  and  were  produced  by  the  defendant  at 
the  trial.  The  plaintiff,  on  the  other  hand,  testified  that  no  ticket 
was  issued  to  him ;  that  he  paid  his  fare,  and  the  agent  gave  him 
the  permit  in  return ;  that  he  supposed  the  permit  was  the  proper 
evidence  of  his  right  to  transportation;  and  that  he  entered  the 
caboose  for  that  purpose.  He  denied  that  the  ticket  was  found 
on  his  return  to  the  depot  as  stated  by  the  agent.  To  the  point 
that  no  ticket  was  issued  the  plaintiff  was  corroborated  by  one 
other  witness.  At  or  about  the  time  the  train  started  the  con- 
ductor came  around  to  take  up  fares.  The  plaintiff  presented 
his  permit,  but  was  informed  that  he  must  produce  a  ticket  or 
pay  his  fare,  amounting  to  15  cents.  The  plaintiff  explained  that 
he  had  paid  his  fare  to  the  agent,  and  refused  to  pay  again.  The 
train  was  thereupon  brought  to  a  stop,  and  the  plaintiff  ejected 
therefrom.  This  action  was  instituted  to  recover  damages  for 
the  wrongful  expulsion,  and,  from  a  judgment  in  favor  of  the 
plaintiff  for  $800,  this  appeal  is  prosecuted. 

We  agree  with  the  appellant  that  its  regulations  for  the  trans- 
portation of  passengers  by  freight  trains  are  reasonable  and 
valid,  and  that  passengers  desiring  to  travel  in  that  way  must 
comply  with  such  regulations.  But  an  intending  passenger  who 
applies  to  the  proper  agent  of  the  company  for  transportation  by 
freight  train  has  the  same  right  to  rely  on  the  transportation 
furnished  him  as  has  any  other  passenger,  and,  if  he  relies  on  the 
transportation  furnished  and  is  ejected  from  the  train  because  of 
a  mistake  of  the  agent  and  without  fault  or  negligence  on  his 
own  part,  he  has  a  right  of  action.  While  there  is  some  conflict 
in  the  authorities  bearing  on  this  question,  the  better  rule  is  that 
a  passenger  has  a  right  to  rely  on  the  ticket  agent,  and  is  not 
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bound  as  a  matter  of  law  to  read  or  examine  his  transportation 
before  taking  the  train.  It  is  for  the  jury  to  say  whether  the  pas- 
senger is  guilty  of  negligence  in  not  discovering  the  mistake  of 
the  agent  before  taking  the  train,  and  the  mere  failure  to  ex- 
amine or  read  his  ticket  or  contract  of  carriage  is  not  conclusive 
on  that  question.  Northern  Pacific  R.  Co.  v.  Pauson,  70  Fed. 
585,  17  C.  C.  A.  287,  30  L.  R.  A.  730;  Erie  Railroad  Co.  v. 
Winter,  143  U.  S.  60,  12  Sup.  Ct  356,  36  L.  Ed.  71 ;  Louisville 
&  Nashville  Railroad  Co.  v.  Gaines,  99  Ky.  411,  36  S.  W.  174,  59 
Am.  St.  Rep.  465 ;  P.,  C,  C.  &  St.  L.  Ry.  Co.  v.  Reynolds,  55 
Ohio,  370,  45  N.  E.  712,  60  Am.  St.  Rep.  706;  Hot  Springs  Rail- 
road Co.  V.  Deloney,  65  Ark.  177,  45  S.  W.  351,  67  Am.  St.  Rep. 
913 ;  Gulf,  C.  &  S.  F.  Ry  Co.  v.  Rather,  3  Tex.  Civ.  App.  72,  21 
S.  W.  951 ;  6  Cyc.  557 ;  5  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p.  603. 
And  in  this  case  if  the  jury  should  find  that  the  respondent  paid 
his  fare  to  the  agent,  and  took  the  permit  issued  to  him,  believ- 
ing in  good  faith  that  it  was  the  evidence  of  his  right  to  trans- 
portation, that  he  was  ejected  from  the  train  by  reason  of  the 
mistake  of  the  agent  in  failing  to  give  him  a  ticket,  and  that  the 
respondent  was  not  at  fault  in  failing  to  discover  the  mistake 
before  entering  the  car,  a  right  of  recover}'  was  shown.  There 
was  testimony  to  warrant  such  a  finding,  and  the  motion  for  a 
nonsuit  and  for  a  directed  judgment  were  properly  denied. 

The  only  other  assignment  we  deem  it  necessary  to  consider  is 
the  claim  that  excessive  damages  were  allowed  under  the  in- 
fluence of  passion  or  prejudice.  The  verdict  in  this  case  is  out 
of  all  reason.  There  was  no  financial  loss,  there  was  no  injun- 
to  the  person,  there  was  a  naked  violation  of  a  technical  legal 
right  which  would  entitle  the  respondent  to  little  more  than  nomi- 
nal damages.  He  was  a  man  of  mature  years.  There  were  but 
two  or  three  other  passengers  on  the  train,  and,  if  they  saw  what 
transpired,  it  could  in  no  manner  reflect  on  the  respondent,  as  a 
mistake  of  some  kind  was  apparent.  The  claim  of  the  respondent 
that  be  was  or  might  be  taken  for  a  hobo  stealing  a  15  cent  ride, 
with  his  compass,  maps,  and  grip,  is  fanciful  to  say  the  least.  Mis- 
takes will  occur  to  the  most  careful  and  the  most  competent,  and, 
if  every  mistake  in  the  business  world  were  to  be  followed  by 
such  consequences  as  this,  the  transaction  of  ordinary  business 
would  become  exceedingly  hazardous.  Had  a  like  mistake  oc- 
curred between  private  individuals  followed  by  the  same  degree 
of  inconvenience  and  annoyance,  a  jury  would  grudgingly  allow 
nominal  damages,  if  they  suflFered  a  recovery  at  all.  The  fact 
that  the  appellant  is  a  railroad  company  should  not  weigh  with 
the  jury,  and  does  not  weigh  with  this  court.  In  Davis  v.  Ta- 
coma  R.  &  Power  Co.,  35  Wash.  203,  77  Pac.  209,  66  L.  R-  A. 
802,  the  wrongs  suffered  by  the  plaintiff  were  greater  than  those 
disclosed  by  the  record  before  us,  yet  this  court  set  aside  a  ver- 
dict of  $750,  saying  that  the  evidence  showed  little  more  than  a 
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bare  violation  of  a  technical  legal  right  which  caused  a  momen- 
tary annoyance  to  the  plaintiff.  In  Cunningham  v.  Seattle  Elec- 
tric Ry.  Co.,  3  Wash.  471,  28  Pac.  745,  and  Shannon  v.  Northern 
Pac.  R.  Co.,  44  Wash.  321,  87  Pac.  351,  the  recoveries  were  re- 
duced to  $500,  and  the  wrong  and  humiliation  to  which  the  plain- 
tiff in  each  case  was  subjected  were  incomparably  greater  than 
in  this  case. 

We  might  follow  our  usual  practice  and  reduce  the  judgment 
to  such  sum  as  the  respondent  is  entitled  to  recover  in  our  view 
of  the  facts,  and  require  him  to  accept  that  amount  or  submit  to 
a  new  trial ;  but  the  right  of  recovery  is  doubtful  at  best,  and  the 
verdict  discloses  such  passion  and  prejudice  on  the  part  of  /the 
jur}-  that  it  would  be  unjust  to  hold  a  litigant  foreclosed  by  any 
of  the  findings.  The  judgment  is  therefore  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Hadley,  C.  J.,  and  Fullerton,  Crow,  Mount,  Dunbar,  and 
Root,  JJ.,  concur. 


Powers  z\  Des  Moines  City  Ry.  Co. 

(Supreme  Court  of  Iowa,  March  19,   1908.) 
[115  N.  W.  Rep.  494.] 


Street  Railroads — Operation  —  Injuries  to  Persons  —  Contributory 
Negligence — Crossing  Street.* — A  person  crossing  a  street  has  a  right 
to  assume  that  an  approaching  street  car  a  block  away  is  running  at 
a  lawful  rate  of  speed,  and  if  he  could  cross  in  safety  before  the  car 
running  at  that  speed  could  reach  him  he  is  not  chargeable  with  con- 
tributory negligence  in  crossing  without  stopping  to  look  just  before 
reaching  the  track,  unless  he  becomes  aware  that  the  car  is  running 
at  a  greater  speed. 

Same — Contributory  Negligence— Evidence.! — A  traveler  in  cross- 
ing a  street  was  struck  by  a  street  car  running  at  an  unlawful  rate  of 
speed,  which  he  had  seen  approaching  when  a  block  distant.  Held 
that,  in  the  absence  of  any  direct  evidence  as  to  whether  he  knew  the 
speed  of  the  car,  the  fact  that  he  was  struck  was  not  conclusive  evi- 
dence of  contributory  negligence,  as  the  presumption  that  he  would 
exercise  care  for  his  safety  would  negative  any  knowledge  on  his 
part  of  the  speed  at  w^hich  the  car  was  coming. 

Same — Question  for  Jury. — Evidence  in  an  action  against  a  street 

♦For  the  authorities  in  this  series  on  the  question  whether  a  person 
about  to  attempt  to  cross  railroad  tracks  has  the  right  to  presume  that 
street  cars  or  trains  will  not  approach  at  an  unlawful  speed,  see 
foot-notes  appended  to  Eckhard  v.  St.  Louis  Traction  Co.  (Mo.),  21 
R.  R.  R.  831,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  831. 

tFor  the  authorities  in  this  series  on  the  question  whether  there 
can  be  a  recovery  for  injuries  sustained  in  an  attempt  to  cross  rail- 
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railroad  company  by  one  who  was  struck  by  a  car  while  crossing  the 
track  considered,  and  held  to  make  the  question  of  contributory  neg- 
ligence one  for  the  jury. 

Same — Petition — Negligence. — The  petition*  in  an  action  against  a 
street  railroad  company  by  one  who  was  struck  by  a  car  while  cross- 
ing the  track  alleged  that  defendant  was  negligent  in  not  stopping  the 
car  before  striking  plaintiff.  Held,  that  this  was  a  sufficient  allegation 
to  raise  the  question  whether  defendant,  with  knowledge  of  plaintiffs 
danger  due  to  his  own  negligence,  used  reasonable  precautions  to 
avoid  injuring  him. 

Same — Injury  Avoidable  Notwithstanding  Contributory  Negli- 
gence.t — A  street  railway  company  is  liable  for  striking  a  person  with 
a  car  if  the  motorman  knew  of  his  danger,  in  time  to  have  avoided  in- 
juring him  in  the  exercise  of  reasonable  care,  even  though  he  was 
negligent  in  putting  himself  in  a  place  of  danger  and  continued  to 
be  negligent  in  not  looking  out  for  his  own  safety. 

Appeal — Time  of  Taking  Proceedings — Appeal  from  Judgment— 

Under  Code,  §  4101,  authorizing  an  appeal  from  a  ruling  granting  or 
refusing  a  new  trial,  if  a  motion  for  a  new  trial  filed  in  proper  time 
plainly  calls  the  attention  of  the  court  to  the  alleged  error  in  the 
trial,  it  is  sufficient  to  call  for  a  ruling  from  which  an  appeal  may  be 
taken,  although  final  judgment  was  entered  before  the  filing  of  the 
motion,  and  the  court  in  ruling  on  the  motion  refuses  to  set  aside 
the  judgment,  and  the  time  for  appealing  from  fhe  judgment  has  ex- 
pired. 

Same. — Error  in  rendering  judgment  for  defendant  on  a  directed 
verdict  on  the  ground  that  plaintiff  did  not  show  himself  free  from 
contributory  negligence  inheres  in  the  verdict,  and  should  be  cor- 
rected pn  motion  for  a  new  trial,  when  the  court's  attention  is  spe- 
cifically called  to  the  error;  and  therefore  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial  founded  on  such  error  may  be  taken 
within  six  months  after  the  rendition  of  the  order,  although  the  time 
for  appealing  from  the  judgment  has  expired. 

road  tracks  in  front  of  a  train  or  street  car  which  is  seen  by  the 
traveler  to  be  approaching  before  he  makes  the  attempt,  see  foot- 
notes appended  to  Roenfeldt  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  13  R 
R.  R.  470,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  470,  where  all  those  preceding 
it  are  collected;  foot-notes  appended  to  Duggan  v.  Boston  &  M.  R- 
R.  (N.  H.),  24  R.  R.  R.  797,  47  Am.  &  Eng.  R.  Cas.,  N.  S..  797;  foot- 
notes appended  to  O'Brien  v.  St.  Paul  City  Ry.  Co.  (Minn.),  23  R 
R.  R.  323.  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  323. 

•  tSee  second  foot-notes  appended  to  Harrington  v.  Los  Angeles  Ry- 
Co.  (Cal.).  9  R.  R.  R.  191,  32  Am.  &  Eng.  R.  Cas.,  N.  S..  191;  foot-notes 
appended  to  Vicksburg,  etc.,  Ry.  Co.  v.  Barmore  (Miss.),  19  R-  R- 
R.  144,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  144;  foot-notes  appended 
to  Pclty  V.  St.  Louis,  etc.,  R.  Co.  (Mo.),  11  R.  R.  R.  252,  34  Am.  & 
Eng.  R.  Cas.,  N.  S.,  252;  foot-notes  appended  to  Cincinnati,  etc.,  Ry 
Co.  V.   Hill's  Adm'r  (Ky.),  22  R.  R.  R.  52,  45  Am.  &  Eng.  R.  Cas.. 
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Appeal  from  District  Court,  Polk  County ;  Wm.  H.  McHenry, 
Judge. 

Action  to  recover  damages  for  personal  injuries  received  by 
plaintiff  through  the  negligence  of  the  defendant  in  so  operating 
one  of  its  electric  street  cars  that  plaintiff  was  struck  thereby 
while  crossing  a  street  in  the  city  of  Des  Moines.  At  the  con- 
clusion of  the  evidence  there  was  a  directed  verdict  for  defendant 
and  judgment  thereon  in  defendant's  favor.  Afterwards  a  motion 
for  new  trial  was  overruled,  and  from  the  ruling  on  this  motion 
the  plaintiff  appeals.    Reversed. 

Ludolph  &  Reynolds  and  Sullivan  &  Sullivan,  for  appellant. 
N.  T.  Guernsey,  R.  B.  Alberson,  and  Parker,  Hewitt  &  Wright, 
for  appellee. 

McClain,  J.  The  evidence  tends  to  show  that,  just  before  the 
accident  resulting  in  the  injury  to  plaintiff  for  which  he  seeks  to 
recover,  plaintiff  and  two  companions  were  waiting  at  the  south- 
east corner  of  Grand  avenue  and  Tenth  street,  in  Des  Moines, 
for  a  car  going  west  on  Grand  avenue,  and  that  when  they  saw  a 
car  coming  west  which  did  not  turn  up  Ninth  street  they  sup- 
posed it  to  be  the  car  which  they  desired  to  take  and  proceeded 
to  cross  the  street  diagonally  to  the  northwest,  it  being  necessary 
to  do  so  in  order  to  enter  from  the  north  side  of  the  car  at  its 
proper  stoppfhg  place  on  the  west  side  of  the  street.  Plaintiff 
was  about  three  feet  behind  his  companions,  and,  although  they 
crossed  the  street  in  safety,  plaintiff  was  struck  while  over  the 
north  rail  and  severely  injured.  The  car  was  in  fact  not  one  on 
which  passengers  were  bejng  received,  but  was  proceeding  to  the 
car  barns,  and  there  was  no  occasion  for  it  to  stop  for  the  purpose 
of  taking  passengers  at  this  street  crossing.  Negligence  of  the 
defendant  through  its  servants  operating  the  car  was  alleged  in 
various  forms,  and  there  was  evidence  tending  to  show  negligence 
of  defendant  as  alleged  in  operating  the  car  at  too  high  a  rate  of 
speed,  in  not  sounding  any  gong  by  way  of  warning  to  the  plain- 
tiff of  the  approach  of  the  car,  and  in  not  slacking  the  speed  of 
the  car  after  danger  to  ,the  plaintiff  became  apparent.  Various 
grounds  were  stated  in  defendant's  motion  for  a  directed  verdict, 
which  was  sustained  as  a  whole,  although  the  views  of  the  trial 
court  expressed  in  ruling  on  the  motion  indicate  that  the  ruling 
was  based  on  the  ground  of  want  of  evidence  to  show  plaintiff 
to  have  been  free  from  contributory  negligence.  We  find  no 
other  ground  in  the  motion  on  which  it  could  have  been  sustained 
under  the  evidence,  and  shall  therefore  direct  our  attention  to  the 
determination  of  the  question  argued  by  counsel  as  to  whether 
the  motion  was  properly  sustained  on  this  ground. 

1.    It  appeared  in  the  evidence  that  by  ordinance  the  speed  of 
street  cars  in  the  city  of  Des  Moines  was  limited  to  8  miles  per 
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hour  in  the  business  portion  of  the  city,  and  to  12  miles  per 
hour  in  all  other  portions,  and  that  Grand  avenue  between  Ninth 
and  Tenth  streets  is  a  part  of  the  business  portion  of  the  city; 
and  it  further  appeared  that  the  car  which  struck  plaintiff  ran 
from  Ninth  to  Tenth  street  at  a  speed  of  from  18  to  20  miles 
per  hour.  The  unlawful  speed  at  which  the  car  was  being  oper- 
ated has  a  bearing  upon  the  question  of  plaintiff's  contributory 
negligence,  for  he  had  a  right  to  assume  when  he  started  to  cross 
the  street,  having  seen  the  car  approaching  a  block  away,  that  it 
was  running  at  a  lawful  rate  of  speed,  and  if  he  could  cross  the 
track  in  safety  before  the  car  could  reach  him  coming  at  that 
rate  of  speed  he  was  not  chargeable  with  contributory  negligence, 
unless  he  had  become  aware  that  it  was  running  at  a  higher  rate 
of  speed.  It  was  necessary  for  plaintiff  to  walk  only  about  30 
feet  in  a  diagonal  direction  to  cross  the  track,  and  it  is  not  con- 
tended that  had  the  car  been  approaching  at  a  speed  not  exceed- 
ing 8  miles  an  hour  he  would  not  have  been  across  the  track  and 
out  of  danger  before  the  car  reached  the  street  crossing.  The 
general  claim  for  defendant  made  in  argument  is  that  plaintiff 
must  have  known  that  the  car  was  coming  at  a  rapid  rate  on  ac- 
count of  the  dust  and  noise  to  which  his  companions,  as  wit- 
nesses, testified,  and  that  it  was  his  duty  to  look  out  for  danger 
before  he  went  upon  the  track.  But  if,  as  a  matter  of  fact,  plain- 
tiff, having  observed  the  car  a  block  distant,  proceeded  to  do  that 
which  would  have  been  safe  if  the  car  was  going  at  a  lawful  rate 
of  speed,  it  certainly  was  not  conclusively  contributory  negli- 
gence on  his  part  that  he  did  not  stop  before  reaching  the  track 
to  make  another  observation  of  the  car,  unless  he  was  aware  that 
the  danger  was  greater  than  that  whieh  he  had  cause  to  antici- 
pate from  his  first  observation.  Plaintiff  was  not  a  witness,  be- 
cause his  condition  was  such  by  reason  of  the  injuries  receive'l 
in  this  accident  that  he  could  not  testify.  His  companions  pre- 
ceded him,  and  had  no  means  of  knowing,  nor  did  they  attempt 
to  testify,  as  to  whether  he  stopped  or  looked  again  after  leaving 
the  curbing  at  the  south  side  of  the  street.  We  are  without  ev> 
dence,  therefore,  as  to  the  material  fact  whether  plaintiff  did  be- 
come aware  of  the  approach  of  the  car  at  a  rate  of  speed  render- 
ing the  crossing  of  the  tracks  dangerous.  If  he  was  not  bound  to 
stop  and  look  after  first  observing  the  distance  of  the  car,  then 
the  mere  fact  that  by  reason  of  the  high  and  unlawful  speed  at 
which  the  car  was  running  he  was  struck  does  not  conclusively 
establish  contributory  negligence  on  his  part.  The  presumption 
of  the  exercise  of  care  for  his  own  safety  on  the  plaintiff's  part 
after  leaving  the  curbing,  in  the  absence  of  any  evidence  what- 
ever with  reference  to  the  matter,  would  justify  a  finding  that 
he  proceeded  with  due  care  and  caution,  and  would  negative  any 
assumed  knowledge  that  the  car  was  running  at  an  unlawful  rate 
of  speed.     In  the  absence  of  direct  evidence  as  to  the  circuni- 
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stances  of  the  accident  bearing  upon  the  question  of  contribu- 
tory negligence,  this  presumption  is  entitled  to  weight.  Christo- 
pherson  v.  Chitago,  M.  &  St.  P.  R.  Co.,  135  Iowa,  — ,  109  N.  W. 
1077;  Bell  v.  Incorporated  Town  of  Clarion,  113  Iowa  126,  8+ 
X.  W.  962;  Ames  v.  Waterloo  &  C.  F.  R.  R.  Co.,  120  Iowa,  640, 
95  N.  W.  161 ;  Goff  z\  St.  Louis  Transit  Co.,  199  Mo.  694,  98 
S.  W.  49,  9  L.  R.  A.  (N.  S.)  244.  Plaintiff's  companions  did  not 
see  him  from  the  time  he  left  the  curbing  following  them  across 
the  street  until  they  had  reached  a  position  of  safety  and  plain- 
tiff had  been  struck  by  the  car  while  crossing  the  north  rail  of 
the  track.  It  is  true,  as  said  in  the  Ames  case,  supra,  that  one 
about  to  cross  a  street  car  track,  although  he  has  a  right  to  be  in 
the  street,  cannot  depend  upon  nice  calculations  as  to  his  safety 
and  accept  an  imminent  danger.  But  it  is  also  true  that  a  mere 
error  of  judgment  on  the  part  of  one  who  is  exercising  reasonable 
care  for  his  own  safety,  resulting  in  an  injury,  does  not  con- 
clusively prove  contributory  negligence.  McClain  v.  Brooklyn 
City  R.  Co.,  116  N.  Y.  459,  22  N.  E.  1062.  The  question  as  to 
plaintiff's  contributory  negligence  should  have  been  submitted  lo 
the  jury.  We  have  recently  considered  cases  very  similar  to  this, 
and  the  conclusion  which  we  now  reach  finds  ample  support  in 
these  cases.  If,  under  the  circumstanqes  as  they  reasonably  ap- 
peared to  him,  plaintiff  was  justified  in  thinking  that  he  could 
cross  the  track  in  safety,  and  he  was  in  fact  injured  by  reason  of 
the  improper  speed  at  which  the  car  was  operated,  his  right  to 
recover  is  not  conclusively  negatived  by  proof  that  if  he  had 
looked  just  before  coming  into  the  immediate  proximity  of  the 
track  he  might  have  discovered  his  danger  and  avoided  it.  Ward 
V.  Marshalltown  L.  P.  &  R.  Co.,  132  Iowa,  578,  108  N.  W.  323; 
Perjue  v.  Citizens'  Electric  L.  &.  G.  Co.,  131  Iowa  710,  109  N. 
W.  280;  Christopherson  v,  Chicago,  R.  I.  &  P.  R.  Co.,  135  Iowa, 
— ,  109  N.  W.  1077.  This  conclusion  is  supported  by  decisions  in 
other  states.  See  Chauvin  v,  Detroit  United  R.,  135  Mich.  85, 
97  N.  W.  160;  McQuisten  v,  Detroit  City  St.  R.  Co.,  147  Mich. 
67,  110  N.  W.  118;  Omaha  St.  R.  Co.  v.  Majhiesen,  73  Neb.  820, 

103  N.  W.  666.  Many  cases  from  other  states  are  called  to  our 
attention  in  appellee's  argument  which  have  more  or  less  bear- 
ing upon  this  case,  and  some  of  them,  no  doubt,  are  inconsistent 
with  the  conclusion  which  we  have  indicated.  But  as  we  are  con- 
tent to  follow  the  reasoning  in  our  own  recent  cases,  we  need  not 
discuss  them.    The  cases  of  Beem  v.  Tama  &  T.  El.  R.  &  L.  Co., 

104  Iowa,  563,  73  N.  W.  1045,  and  Ames  v.  Waterloo  &  C.  F.  R. 
&  P.  Co.,  120  Iowa,  640,  95  N.  W.  161,  are  distinguished  from 
the  cases  already  cited  on  the  plain  ground  that  the  person  in- 
jured was  not  exercising  any  care  whatever  as  to  his  own  safety, 
and  that  fact  appeared  without  controversy  in  the  record. 

2.   Even  should  it  be  conceded  that  plaintiff  took  no  reasonable 
precaution  for  his  own  safety  in  going  upon  the  track  when  it 
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was  dangerous  to  do  so,  there  was  a  question  for  the  jury  under 
the  allegations  of  the  petition  that  the  defendant  was  negligent 
in  not  stopping  the  car  before  striking  the  plaintiff.  This  was  a 
sufficient  allegation  to  raise  the  question  of  the  application  of  the 
doctrine  with  reference  to  the  last  clear  chance.  In  the  applica- 
tion of  that  doctrine  it  is  not  necessary  to  find  that  the  negligence 
of  plaintiff  had  ceased  to  operate  before  the  accident  occurreil. 
and  that,  after  it  had  ceased  to  operate,  the  defendant,  with 
knowledge  of  plaintiff's  danger  due  to  his  own  negligence,  had 
failed  to  take  reasonable  precautions  to  avoid  injury  to  him.  It 
was  enough  to  call  for  the  application  of  that  doctrine  that  the 
motorman  knew  of  plaintiff's  danger  in  time  to  have  avoided  in- 
jury to  him  in  the  exercise  of  reasonable  care,  even  though  he 
was  negligent  in  putting  himself  in  a  place  of  danger  and  con- 
tinued to  be  negligent  in  not  looking  out  for  his  own  safety. 
Barry  v.  Burlington  R.  &  L.  Co.,  119  Iowa,  62,  93  N.  W.  68,  95 
N.  W.  229;  Doherty  v.  Des  Moines  City  R.  Co.  (Iowa)  114  X. 
W.  183.  It  was  for  the  jury  to  say  whether  defendant's*  motor- 
man  was  negligent  in  not  exercising  reasonable  care  to  avoid  in- 
jury to  plaintiff  after  his  dangerous  proximity  to  the  track  was 
discovered. 

3.  It  is  insisted  for  appellant  that  the  court  is  without  juris- 
diction to  entertain  this  appeal  because  the  appeal  is  not  taken 
within  SIX  months  from  the  date  of  final  judgment.  It  appears 
that  on  February  19,  1906,  the  verdict  was  returned  by  the  jury 
under  the  direction  of  the  court,  and  that  final  judgment  for  the 
defendant  was  rendered  on  that  date;  that  within  the  statutory 
period  allowed  for  the  purpose  a  motion  for  new  trial  was  filed 
which  was  not  finally  acted  upon  until  December  13th  following, 
when  it  was  overruled.  The  appeal  was  within  six  months  from 
this  ruling,  and  was  from  the  action  of  the  court  in  overruling 
that  motion.  In  the  motion  for  new  trial  it  was  insisted  in  various 
forms  that  the  court  erred  in  holding  plaintiff  to  have  been  guilty 
of  contributory  negligence.  We  are  not  disposed  to  resort  to  any 
purely  technical  tests  for  the  purpose  of  determining  whether  a 
question  is  sufficiently  raised  by  a  motion  for  a  new  trial.  If  the 
motion  unequivocally  calls  the  attention  of  the  court  to  the  re- 
spect in  which  it  is  claimed  error  was  committed,  it  is  sufficient 
to  call  for  a  ruling  from  which  an  appeal  may  be  taken  under 
Code,  §  4101,  which  specifically  authorized  an  appeal  from  a 
ruling  granting  or  refusing  a  new  trial.  Such  an  appeal  is  allowed 
although  final  judgment  has  been  entered  before  the  filing  of  the 
motion,  if  filed  in  due  time,  and  although  the  court  in  ruling  on 
the  motion  refuses  to  set  aside  the  judgment  alreadv  entered.  In 
re  Bishop's  Estate,  130  Iowa,  250,  106  N.  W.  637.  Errors  in- 
hering in  the  judgment  can  be  raised  only  on  an  appeal  from  the 
judgment  itself,  and  not  on  an  appeal  from  a  subsequent  rulin;{ 
on  a  motion  for  a  new  trial.   McLaughlin  v.  Hubinger  Bros.  Co. 
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(Iowa)  113  N.  W.  475.  But  the  error  in  rendering  judgment  for 
defendant  on  a  directed  verdict  on  the  ground  that  plaintiff  made 
no  showing  of  freedom  from  contributory  negHgence  did  inhere 
in  the  verdict,  and  should  have  been  corrected  on  motion  for  a 
new  trial  when  the  court's  attention  was  specifically  called  to  such 
error. 

The  ruling  of  the  court  refusing  to  grant   a   new   trial    was 
erroneous,  and  it  is  reversed. 


Smith's  Adm'r  v.  Norfolk  &  W.  Ry.  Co. 

(Supreme  Court  of  Appeals  of  Virginia,  Jan.  16.  1908.) 

[60  S.   E.   Rep.  56.] 

Railroads — Collisions  at  Crossings — Negligence — Contributory  Neg- 
ligence.*— NegHgence  of  a  railroad  company  in  regard  to  a  train  ap- 
proaching a  highway  crossing  does  not  relieve  a  traveler  on  the  highway 
from  the  duty  of  exercising  diligent  care  for  his  own  safety;  the  duty 
of  the  traveler  being  as  imperative  as  that  of  the  railroad  company. 

Same — Care  Required  of  Persons  Near  Tracks-f — A  traveler  on  a 
highway  must,  before  crossing  a  railroad,  u^e  his  senses  of  sight 
and  hearing,  and  his  failure  to  do  so  is,  as  a  general  rule, 
negligence;  and,  since  the  track  is  a  proclamation  of  danger  to  him, 
he  must  make  the  acts  of  looking  and  listening  reasonably  effective. 

Same4 — Where  a  traveler  is  warned,  or  by  the  exercise  of  care 

commensurate  with  the  known  danger  would  be  warned,  of  the  near 

approach  of  a  railroad  train,  it  is  his  duty  to  keep  off  the  track  until 

the  train  has  passed,  and  to  go  on  the  track  under  such  circumstances 

is  negligence  defeating  a  recovery  for  injuries  inflicted  in  the  resulting 

collision. 

Same — Proximate  Cause.* — Negligence  of  a  railroad  company  in  re- 
: ., * 

*See  foot-notes  appended  to  Cowen  v.  Dietrick  (Md.),  17  R.  R.  R. 
359,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  359,  where  all  the  preceding  au- 
thorities in  this  series  on  the  subject  are  collected  or  referred  to; 
foot-notes  appended  to  Baker  v.  Tacoma  Eastern  Ry.  Co.  (Wash.), 
22  R.  R.  R.  723,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  723. 

fSee  foot-notes  appended  to  Seaboard  A.  L.  Ry.  Co.  v.  Smith  (Fla.), 
25  R.  R.  R.  793,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  793;  foot-notes  ap- 
pended to  Mankewicz  v.  Lehigh  Valley  R.  Co.  (Pa.),  25  R.  R.  R.  509, 
48  Am.  &  Eng.  R.  Cas..  N.  S.,  509;  Choctaw,  etc.,  R.  Co.  v.  Baskins 
(Ark.),  25  R.  R.  R.  431,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  431;  foot-notes 
appended  to  Osteen  v.  Southern  Ry.  (S.  Car.),  25  R.  R.  R.  300,  48 
Am.  &  Eng.  R.  Cas.,  N.  S.,  300;  foot-notes  appended  to  McFeat  v. 
Philadelphia,  etc.,  R.  Co.  (Del.  Sup'r  Ct.),  24  R.  R.  R.  56,  47  Am.  & 
Engr-  R.  Cas.,  N.  S.,  56. 

JSee  foot-notes  appended  to  Roenfeldt  v.  St.  Louis  &  S.  Ry.  Co. 
(Mo.),  13  R.  R.  R.  470,  36  Am.  &  Eng.  R.  qas.,  N.  S.,  470,  where  all 
the  authorities  on  the  subject  on  this  series  preceding  it  are  collected; 
first  foot-notes  appended  to  Duggan  v.  Boston  &  M.  R.  R.  (N.  H.),  24 
R.  R.  R.  797,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  797;  foot-notes  appended 


716  Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S 

Smith's  Adm'r  v,  Norfolk  &  W.  Ry.  Co 

gard  to  a  train  approaching  a  highway  crossing  does  not  authorize 
a  recovery  for  the  death  of  a  traveler  struck  by  a  train  at  the  cross- 
ing, unless  the  negligence  was  the  sole  proximate  cause  of  the  injury. 

Same — Contributory  Negligence — Reliance  on  Precautions  on  Rail- 
road's Part.§^A  traveler  at  a  railroad  crossing  has  the  right  to  pre- 
sume that  the  railroad  company  will  obey  the  statutes  and  sound 
the  signals  required  thereby,  and  may  rely  on  this  presumption,  but 
such  reliance  does  not  relieve  him  from  care  on  his  part,  and  one 
approaching  a  railroad  track  must  not  approach  at  such  a  rate  of 
speed  that,  when  he  reaches  a  point  where  he  can  see  or  hear  a  train, 
it  is  too  late  to  stop  and  protect  himself  from  injury. 

Negligence — Contributory  Negligence.|| — The  rule  that  a  person  m 
an  emergency  is  not  required  to  exercise  the  prudence  required  of 
prudent  persons  under  ordinary  circumstances  applies  only  where 
such  person  has  been  placed  in  the  situation  of  danger  by  the  negli- 
gence of  another  not  united  with  his  own  negligence. 

Railroads — Accidents  at  Highway  Crossings — Contributory  Negli- 
gence.— In  an  action  against  a  railroad  company  for  the  death  of  a 
traveler  struck  by  a  train  at  a  highway  crossing,  evidence  examined, 
and  held  to  show  that  decedent  was  guilty  of  contributory  negligence 
defeating  a  recovery. 

Error  to  Circuit  Court,  Franklin  County. 

Action  by  J.  J.  Smith's  administrator  against  the  Norfolk  & 
Western  Railway  Company.  There  was  a  judgment  for  defend- 
ant, and  plaintiff  brings  error.     Affirmed. 

5*.  A,  Anderson,  L.  IV.  Anderson,  and  W.  L.  Lee,  for  plaintiff 
in  error. 

Dillard  &  Lee  and  Wm.  Gordon  Robertson,  for  defendant  in 
error. 

Harrison,  J.  This  action  was  brought  by  the  administrator  of 
J.  J.  Smith,  deceased,  to  recover  of  the  defendant  railway  com- 

to  O'Brien  v.  St.  Paul  City  Ry.  Co.  (Minn.),  23  R.  R.  R.  323.  46  Am. 
&  Eng.  R.  Cas.,  N.  S.,  323. 

§For  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
person  about  to  cross  railroad  tracks  to  assume  that  those  in  charge 
of  trains  or  street  cars  will  perform  their  duties,  see  foot-notes  ap- 
pended to  Elgin,  etc.,  Ry.  Co.  v.  Hoadley  (111.),  22  R.  R.  R.  663,  45 
Am.  &  Eng.  R.  Cas.,  N.  S..  663,  where  all  those  preceding  it  are  col- 
lected or  referred  to;  Williams  z\  Chicago,  etc.,  Ry.  Co.  (Neb.).  25 
R.  R.  R.  343,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  323;  Hutson  v.  Southern 
Cal.  Ry.  Co.  (Cal.),  25  R.  R.  R.  315,  48  Am.  &  Eng.  R.  Cas..  X.  S.. 
315;  foot-notes  appended  to  O'Brien  v.  St.  Paul  City  Ry.  Co.  (Minn.). 
23  R.  R.  R.  323,  46  .Am.  &  Eng.  R.  Cas.,  N.  S..  323;  Louisville  A.  R 
Co.  V.  Davis  (Ky.),  23  R.  R.  R.  328.  46  Am.  &  Eng.  R.  Cas.,  N.  S..  328. 

I! See  foot-notes  appended  to  South  Chicago  City  Ry.  Co.  v.  Kin- 
narc  (111.),  18  R.  R.  R.  269,  41  Am.  &  Eng.  R.  Cas.,  N.  S..  229,  where 
all  the  preceding  authorities  in  this  series  on  the  subject  are  collected 
arc  referred  to;  foot-notes  appended  to  Alabama  City,  etc..  Ry.  Co. 
V.  Bates  (Ala.),  23  R.  R.  R.  564,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  564. 
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pany  damages  for  its  alleged  negligence  in  causing  the  death  of 
the  plaintiff's  intestate.  There  was  a  demurrer  to  the  plaintiff's 
evidence,  which  the  circuit  court  sustained.  This  judgment  we 
are  asked  to  review  and  reverse. 

The  plaintiff's  intestate  was  killed  at  a  public  road  crossing,  in 
the  county  of  Franklin,  at  a  point  a  little  south  of  Prillaman's 
Siding.  The  crossing  is  shown  to  be  a  dangerous  one ;  the  view 
of  the  railroad,  to  one  approaching  the  track  from  the  north,  be- 
ing cut  off  on  the  traveler's  right  by  a  bluff  until  he  is  within  a 
short  distance  of  the  track.  The  public  road  descends  until  within 
a  short  distance  of  the  track,  and  then  rises  until  the  track  is 
reached. 

The  intestate  was  driving  a  wagon  drawn  by  a  pair  of  mules, 
and  had  almost  cleared  the  track  when  he  was  struck  by  a  regu- 
larly scheduled  freight  train,  which  was  behind  time.  This  train 
ran  regularly  from  Roanoke  in  a  southerly  direction,  stopping  at 
Prillaman's  Siding  when  flagged.  The  intestate  is  shown  to  have 
been  an  experienced  and  careful  driver,  familiar  with  the  cross- 
ing and  the  running  of  trains  at  that  point.  He  had  been  hauling 
over  the  crossing  for  some  time ;  the  stave  factory  at  Prillaman's 
Siding  being  his  point  of  delivery.  On  the  morning  of  the  acci- 
dent the  deceased  was  at  Prillaman's  Siding  in  conversation  with 
two  others  a  few  moments  before  he  was  killed.  It  is  but  a  few 
hundred  yards  on  the  arc  of  a  circle  from  **Prillaman's"  to  the 
crossing,  the  public  road  running  this  distance  around  a  bluff 
which  cuts  off  a  view  of  the  railroad,  the  traveler,  however,  be- 
ing at  no  time  on  the  route  more  than  130  feet  distant  from  the 
railroad.  When  a  man  driving  a  two-horse  wagon  reaches  a  point 
in  the  public  road  from  which,  looking  up  the  track  to  his  right, 
he  can  see  the  same  for  a  distance  of  70  yards,  the  heads  of  his 
team  would  be  about  3  feet  from  the  edge  of  the  cross-ties;  go- 
ing a  little  further,  so  that  the  driver  could  see  as  much  as  180 
yards  up  the  track,  the  heads  of  the  team  would  be  "right  on  the 
rail."  The  distance  traveled  by  the  mules  from  the  point  where 
they  first  emerged  from  the  embankment  to  the  point  at  which 
they  were  when  the  wagon  was  struck  by  the  train  was  52  feet. 

The  only  eyewitnesses  of  the  accident  were  the  engineer  and 
the  fireman.  Their  uncontradicted  evidence  is  that  the  deceased  ap- 
proached the  crossing  standing  up,  whip  in  one  hand  and  lines 
in  the  other,  with  the  team  in  a  run  or  gallop.  The  evidence  shows 
that  these  employees  of  the  railroad  saw  the  deceased  as  soon  as 
it  was  possible  for  them  to  do  so,  that  the  emergency  brakes  were 
immediately  applied,  and  everything  possible  done  to  avert  the 
accident,  but  without  avail,  and  that  for  some  distance  before 
reaching  the  crossing  it  was  downgrade,  and  the  train  running 
25  to  35  miles  per  hour.  A  number  of  witnesses  testify  to  hear- 
ing the  whistle  blow  for  Prillaman's  Siding  and  the  noise  of  the 
approaching  train.     The  demurrer  to  the  evidence,  however,  ad- 
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mits  that  the  crossing  whistle  was  not  blown,  and  the  act  ap- 
proved January  18,  1904  (Va.  Code  1904,  §  1294d),  was  not 
complied  with.  This  act  had  been  in  force  but  25  days  when  the 
accident  happened,  on  the  morning  of  February  13,  1904;  and 
provides  that,  where  the  railroad  crosses  upon  the  same  level  any 
highway  or  crossing,  the  bell  shall  be  rung  or  whistle  sounded 
continuously  or  alternately  for  a  distance  of  not  less  than  300 
yards  until  the  engine  has  reached  such  highway  crossing. 

The  negligence  of  the  defendant  company  in  approaching  the 
crossing  must  be  accepted  as  an  established  fact;  but  this  negli- 
gence does  not  relieve  the  traveler  on  the  public  highway  from 
vigilance  on  his  part.  The  duty  of  such  a  traveler  is  to  exercise 
a  diligent  and  watchful  care  for  his  own  safety.  This  duty  on 
his  part  is  as  imperative  as  that  of  the  railroad  company  to  look 
out  for  him,  and  to  use  reasonable  care  and  precaution  to  avoid 
injury  to  his  person  or  his  property  at  a  point  of  possible  col- 
lision. The  vigilance  of  the  traveler  to  escape  injury  is  commen- 
surate with  that  of  the  railroad  company  to  avoid  the  infliction  of 
injury.  When  the  use  of  his  faculties  would  apprise  the  traveler  of 
impending  or  approaching  danger,  he  must  exercise  those  facul- 
ties, or  suffer  the  consequences.  The  greater  the  danger  at  a 
particular  crossing,  the  greater  the  vigilance  required  of  both. 
Before  crossing  a  railroad  the  traveler  on  the  public  highway 
must  use  his  senses  of  sight  and  hearing.  He  must  approach  the 
crossing  carefully,  and  must  look  in  every  direction  that  the  rails 
run  to  make  sure  that  the  crossing  is  safe;  and  his  failure  to  do 
so  will,  as  a  general  rule,  be  deemed  negligence.  Moreover,  since 
the  track  is  a  proclamation  of  danger  to  the  traveler,  he  must  not 
only  use  his  eyes  and  ears,  looking  and  listening  in  both  direc- 
tions, but  he  must  make  the  acts  of  looking  and  listening  reason- 
ably effective.  If  a  traveler  is  warned,  or  by  the  exercise  of  care 
commensurate  with  the  known  danger  would  be  warned,  of  the 
near  approach  of  a  railroad  train,  then  it  is  his  duty  to  keep  off 
the  track  until  it  has  passed,  and  to  go  on  the  track  under  such 
circumstances  is  negligence,  and  defeats  recovery  for  injuries  in- 
flicted in  the  resulting  collision.  Since  the  negligence  of  the  de- 
fendant company  does  not  excuse  the  nonperformance  of  the 
traveler's  reciprocal  duties,  it  follows  that  this  negligence  does 
not  entitle  the  plaintiff  to  recover,  unless  it  was  the  sole  proxi- 
mate cause  of  his  injury. 

A  traveler  at  a  crossing  has  the  right  to  presume  that  the  com- 
pany will  obey  the  statute  and  sound  the  signal  required  by  law, 
and  to  rely  on  this  presumption;  but  such  reliance  does  not  re- 
lieve him  from  care  on  his  part. 

These  principles,  touching  the  law  governing  the  relative  rights 
of  the  public  and  railroad  companies  at  highway  crossings,  are 
settled  by  numerous  decisions  of  this  court.  Johnson  v.  C.  &  O. 
Ry.  Co.,  91  Va.  171,  21  S.  E.  238;  B.  &  O.  R.  Co.  v.  Few's  ExV. 
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94  Va.  82,  26  S.  E.  406 ;  W.  S.  Ry.  v.  Lacey,  94  Va.  460,  26  S. 
E.  834;  Southern  Ry.  Co.  v.  Bryant,  95  Va.  212,  28  S.  E.  183; 
A.  &  D.  Ry.  Co.  V.  Reiger,  95  Va.  418,  28  S.  E.  590;  Brammer  v. 
N.  &  W.  Ry.  Co.,  104  Va.  50,  51  S.  E.  211 ;  Stokes  v.  So.  Ry.  Co., 
104  Va.  817,  52  S.  E.  855;  So.  Ry.  Co.  v,  Jones,  106  Va.  412,  56 
S.  E.  155. 

In  the  light  of  the  principles  settled  by  these  decisions,  we  are 
of  opinion  that  the  plaintiff's  intestate  was  negligent  in  his  ap- 
proach to  the  crossing  in  question — so  negligent  and  lacking  in 
care  for  his  safety  as  to  preclude  his  right  to  recover,  notwith- 
standing the  negligence  of  the  defendant  company  in  failing  to 
sound  the  warnings  required  by  law.  The  law  recognizes  no 
gradations  of  fault  in  such  cases;  and,  where  both  parties  have 
been  guilty  of  negligence,  as  a  general  rule,  there  can  be  no  re- 
covery. There  is  really  no  distinction  between  negligence  in  the 
plaintiff  and  negligence  in  the  defendant,  except  that  the  negli- 
gence of  the  former  is  called  contributory  negligence.  Richmond 
Traction  Co.  v.  Martin's  AdmV,  102  Va.  209,  45  S.  E.  886. 

According  to  the  testimony  of  the  engineer  and  the  fireman, 
who  were  the  only  witnesses  of  the  accident,  the  deceased  came 
upon  the  crossing  standing  up,  whip  in  hand,  with  his  team  in  a 
run  or  gallop.  The  inevitable  conclusion  from  the  statement  of 
these  witnesses  is  that  the  deceased  must  have  come  around  the 
bluff  in  trot  or  run  in  an  effort  to  get  across  the  track  in  advance 
of  the  approaching  train;  for,  if  he  had  been  approaching  cau- 
tiously and  in  a  walk,  and  as  soon  as  he  came  in  sight  of  the  train 
formed  for  the  first  time  the  purpose  to  cross  the  track,  he  did 
not  have  sufficient  distance  from  the  point  of  initial  vision  to  the 
track  of  the  railroad  within  which  to  get  his  mules  into  a  run. 
When  the  deceased  reached  that  point  in  the  public  road  where 
he  could  see  70  yards  up  the  railroad,  the  heads  of  his  team  were 
within  3  feet  of  the  track.  The  physical  facts  in  the  case,  con- 
plied  with  the  uncontradicted  evidence  of  the  engineer  and  fire- 
man, show  that  the  deceased  could  not  have  approached  the  cross- 
ing cautiously  with  his  mules  in  a  walk  and  under  control,  for  it 
is  manifest  that,  if  he  had  approached  the  crossing  in  this  man- 
ner, he  would  have  been  unable  to  get  his  mules  on  the  rails  in  a 
run  after  his  first  possible  view  of  the  train.  The  distance  in 
which  he  had  to  act  did  not  admit  of  this. 

The  conclusion  is  irresistible  that,  when  far  enough  from  the 
crossing  for  safety,  the  deceased  was  moving  in  a  trot  or  speedy 
gait,  which  was  lashed  into  a  run  as  the  mules  reached  the  rails, 
with  the  hope  of  crossing  the  track  ahead  of  the  approaching 
train.  This  manner  of  approaching  a  dangerous  crossing  was 
thoughtless  negligence,  and  was  the  proximate  cause  which  cost 
the  deceased  his  life.  As  already  seen,  the  engineer  and  fireman 
saw  the  plaintiff's  intestate  approaching  and  on  the  track  as  soon 
as  it  was  possible  to  do  so,  and  did  all  that  was  possible  to  avert 
the  accident,  but  it  was  too  late  for  them  to  avoid  the  collision. 
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A  party  approaching  a  railroad  track  must  not  approach  at 
such  a  rate  of  speed  as  that  when  he  reaches  a  point  where  he 
can  see  or  hear  a  train  it  is  too  late  to  stop  the  team  and  protect 
himself  from  injury.    Lacey's  Case,  supra. 

It  is  insisted  that  the  deceased  was  lulled  into  security  by  the 
failure  of  the  defendant  company  to  give  the  required  warnings 
as  it  approached  the  crossing;  and,  in  support  of  this  contention, 
two  cases  are  relied  on — Kimball  &  Fink  v.  Friend,  95  Va.  125, 
27  S.  E.  901,  and  Railway  Co.  v,  Aldridge,  101  Va.  142,  43  S.  E. 
333.  In  both  of  these  cases  there  was  a  local  agency  of  the  rail- 
road company  for  warning  travelers  on  the  public  highway  of  an 
approaching  train,  which  was  out  of  order  or  out  of  place.  In 
Friend's  Case  it  was  a  gong,  and  in  Aldridge's  Case  it  was  a 
watchman.  These  agencies  of  notification,  immediately  on  the 
ground,  upon  which  the  traveler  had  the  right  to  rely,  were  silent, 
thus  lulling  him  into  a  dangerous  position  from  which  he  could 
not  extricate  himself.  But  we  are  aware  of  no  Virginia  case 
which  holds  that  a  traveler  on  the. highway  may  approach  a  rail- 
road crossing  at  such  speed,  if  he  is  driving  a  team,  as  will  not 
allow  him  to  make  adequate  use  of  such  opportunities  for  look- 
ing and  listening  as  the  surroundings  of  the  crossing  will  admit. 

The  principle  is  invoked  on  behalf  of  plaintiff  in  error  that  a 
person  in  an  emergency  or  great  peril  is  not  required  to  exercise 
the  prudence  required  of  prudent  persons  under  ordinary  circum- 
stances. This  principle  does  not  apply,  except  in  cases  where  the 
plaintiff  has  been  placed  in  the  situation  of  danger  by  the  negli- 
gence of  the  defendant,  not  united  with  his  own  negligence. 
Southwest  Imp.  Co.  v.  Smith's  Adm'r,  85  Va.  306,  7  S.  E.  365, 
17  Am.  St.  Rep.  59.  "No  such  allowance  is  made  in  favor  of  one 
whose  own  fault  has  brought  him  into  the  peril  which  disturbs 
his  judgment."    Shear.  &  Red.  on  Neg.  p.  133,  §  89. 

It  is  a  necessary  conclusion  from  the  evidence  proper  to  be  con- 
sidered on  the  demurrer  to  the  evidence  that  the  plaintiff's  in- 
testate was  guilty  of  contributory  negligence,  and  that  the  defend- 
ant could  not  have  saved  him  from  the  result.  The  demurrer  was 
therefore  properly  sustained,  and  the  judgment  of  the  circuit 
court  must  be  affirmed. 

Affirmed. 
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KuNz  V.  Oregon  R.  Co. 

(Supreme  Court  of  Oregon,  Dec.  17,  1907.) 
[93  Pac.  Rep.  141.] 

Railroads — ^Injuries  at  Crossings — Actions  —  Evidence  —  Violating 
Speed  Ordinance.*^! n  an  action  for  the  killing  of  a  person  at  a  cross- 
ing, the  fact  that  the  engine  was  traveling  20  or  30  miles  an  hour 
across  a  public  grade  road  in  a  city  where  the  lawful  speed  was  6 
miles  an  hour  is  a  circumstance  from  which  the  railroad's  negligence 
might  reasonably  be  inferred  by  the  jury,  especially  where,  in  con- 
sequence of  obstructions  to  a  view  of  the  train,  a  person  was  pre- 
vented from  seeing  a  locomotive  at  any  great  distance  until  he  came 
within  about  50  feet  of  the  crossing. 

Same — Violation  of  Speed  Ordinance.* — To  authorize  a  recovery  for 
a  personal  injury  on  the  ground  of  a  railroad's  negligence  in  violating 
a  speed  ordinance,  it  must  appear  that  the  hurt  was  caused  by  the 
unlawful  speed  without  contributory  negligence  of  the  injured  per- 
son. 

Same — Right  of  Person  to  Use  Railroad  Crossing. — A  traveler  on  a 
public  road  that  intersects  a  railway  at  grade  is  entitled  to  use  the 
crossing,  subject  to  the  railroad  company's  superior  right  of  way,  to 
which  when  he  has  notice  of  the  approach  of  a  train  he  must  yield. 

Same — Duty  to  Look  and  Listen.t — A  traveler  before  undertaking 
to  cross  a  railroad  must  look  along  the  track  in  each  direction  for  an 
approaching  train,  and  if  the  view  is  at  all  obstructed,  he  must  lisfen, 
and  if  he  fails  to  do  so  without  a  reasonable  excuse,  he  is  negligent. 

Same — ^Violation  of  Speed  Ordinance — Presumption  That  Trains 
Run  at  Legal  Rate4 — In  the  absence  of  evidence  to  the  contrary,  a 
person  approaching  a  railroad  crossing  in  a  city  may  presume  that 
the  railroad  will  not  run  its  trains  at  a  greater  rate  of  speed  than  al- 
lowed by  the  city  ordinance. 

Same — ^Trial — Questions  for  Jury. — Though  the  negligence  of  one 
party  cannot  be  set  up  by  the  other  as  an  excuse  for  the  want  of 
care  on  his  part,  yet  when,  in  an  action  for  a  personal  injury,  it  ap- 


♦See  first  foot-notes  appended  to'  Golinvaux  v.  Burlington,  etc.,  Co. 
(Iowa),  14  R.  R.  R.  185,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  185,  where  all 
the  authorities  on  the  subject  in  this  series  preceding  it  arc  collected; 
foot-notes  appended  to  Seaboard  A.  L.  Ry.  v.  Smith  (Fla.),  25  R.  R. 
R.  793,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  793;  foot-notes  appended  to 
Serano  v.  New  York,  etc.,  Co.  (N.  Y.),  25  R.  R.  R.  293,  48  Am.  & 
Eng.  R.  Cas.,  N.  S.,  293;  Illinois  Cent.  R.  Co.  v.  Willis'  Adm'r  (Ky.), 
22  R.  R.  R.  312,  45  Am.  &  Eng.  R.  Cas.,  N.  S..  312. 

tSee  foot-notes  appended  to  Southern  Ry.  Co.  v.  Jones  (Va.),  25 
R.  R.  R.  728,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  728;  foot-notes  appended 
to  Hamblin  v.  New  York,  etc.,  R.  Co.  (Mass.),  25  R.  R.  R.  265,  48  Am. 
&  Eng.  R.  Cas.,  N.  S.  265. 

tSee  preceding  case,  and  foot-notes. 
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pears  from  plaintiff's  testimony  that  the  harm  was  caused  by  the 
negligence  of  defendant  railroad  in  operating  a  train,  a  judgment  of 
nonsuit  should  not  be  given  unless  it  is  manifest  that  the  person  in- 
jured  was  negligent. 

Same. — Whether  decedent,  killed  at  a  railway  crossing,  was  negli- 
gent at  the  time,  held,  under  the  evidence,  for  the  jury. 

Appeal  from  Circuit  Court,  Multnomah  County ;  J.  B.  Cleland, 
Judge. 

Action  by  Martha  M.  Kunz,  administratrix  of  the  estate  of 
David  H.  Kunz,  against  the  Oregon  Railroad  Company.  From  a 
judgment  of  nonsuit,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

This  is  an  action  by  Martha  M.  Kunz,  as  administratrix  of  the 
estate  of  her  husband,  David  H.  Kunz,  against  the  Oregon  Rail- 
road Company,  a  corporation,  to  recover  damages  occasioned  by 
his  death  which  was  caused  November  21,  1904,  by  his  being 
struck  by  a  'locomotive  drawing  a  passenger  train  as  he  was  cross- 
ing the  defendant's  railroad  at  grade  on  a  public  highway  within 
the  corporate  limits  of  the  city  of    Portland.      The    negligence 
alleged  as  a  basis  for  the  recovery  is,  in  effect,  that  the  defend- 
ant's agents,  without  giving  any  warning    of    approaching     the 
crossing,  operated  the  engine,  which  caused  the  injury,  at  the  un- 
lawful and  dangerous  velocity  of  about  40  miles  an  hour,  in  vio- 
lation of  municipal  regulations  limiting  the  rate  of  speed  of  rail- 
road locomotives  within  the  corporate  limits  of  the  city  to  6  miles 
an  hour,  and  prescribing  a  penalty  for  a  violation  thereof;  that 
if  such  agents  had  carefully  observed  the  track  they  could  have 
seen  the  intestate  crossing  in  front  of  the  engine  and  checked  its 
speed,  thereby  avoiding  any  injury ;  and  that,  because  of  a  curve 
in  the  railroad  and  of  such  unlawful  speed,  it  was  impossible  for 
the  decedent,  or  any  ordinarily  prudent  person,  to  have  seen  the 
train  or  heard  its  approach  until  it  was  too  late  to  prevent  a  col- 
lision with  it.    The  complaint  states  in  detail  the  situation  of  the 
public  crossing,  and  avers  its  constant  use  by  many  persons,  which 
facts  were  well  known  to  the  defendant ;  that  the  city  of  Portlanil 
is  duly  incorporated,  and  its  common  council,  pursuant  to  a  legis- 
lative grant,  enacted  ordinances,  limiting  the  rate  of  speed  of  rail- 
road locomotives  as  mentioned,  copies  of  which  municipal  law  are 
set  out ;  and  further  alleging  the  several  duties  imposed  on  the  de- 
fendant's agents  in  operating  the  engine,  and  their  neglect  to 
comply,  with  such  requirements.    The  answer  denied  the  material 
allegations  of  the  complaint,  and  averred,  inter  alia,  that  the  in- 
testate lost  his  life  in  consequence  of  his  own  negligence.     The 
reply  put  in  issue  the  allegations  of  new  matter  in  the  answer.  anJ 
the  cause  coming  on  regularly  for  trial  the  court,  upon  the  mo- 
tion of  defendant's  counsel,  granted  a  judgment  of  nonsuit  at  the 
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close  of  the  testimony  introduced  by  the  plaintiff,  and  she  ap- 
peals. 

Ralph  R.  Duniway,  for  appellant. 
Arthur  C.  Spencer,  for  respondent. 

Moore,  J.  (after  stating  the  facts  as  above).  Numerous  errors 
are  assigned  by  plaintiff's  counsel  on  the  ground  that  the  court 
rejected  testimony  which  he  offered,  and  also  admitted  on  the 
cross-examination  of  his  witnesses  testimony  which  the  defend- 
ant's counsel  was  permitted,  over  objection  and  exception,  to  elicit. 
If  it  be  conceded  that  the  court's  rulings  in  these  respects  were 
erroneous,  the  action  complained  of  would  not  be  prejudicial, 
provided  one  judgment  of  nonsuit  was  properly  given.  To  de- 
termine this  question,  the  locus  in  quo  will  be  particularly  de- 
scribed, and  the  testimony  introduced  by  the  plaintiff's  counsel, 
together  with  the  cross-examination  of  his  witnesses,  to  which  no 
objection  was  interposed,  will  be  detailed,  from  which  may  be 
inferred  the  degree  of  care  exercised  by  the  decedent. 

Considering  the  courses  respectively  pursued  by  the  train  and 
by  Kunz  at  the  time  and  place  of  the  accident,  as  they  proceeded 
toward  Portland,  the  defendant's  railroad,  within  the  limits  of 
that  city,  is  constructed  northwesterly  at  the  place  where  it  'S 
crossed  at  grade  by  the  Sandy  Road,  a  public  highway  extending 
southwesterly  at  the  acute  angle  of  49  degrees  and  45  minutes, 
as  disclosed  by  a  blue  print  received  in  evidence.  At  a  point  in 
the  center  of  the  Sandy  Road  90  feet  vSouthwesterly  from  its  in- 
tersection with  the  railroad  the  Barr  Road,  another  public  high- 
way, commences  and  extends  due  east,  intersecting  the  railroad 
at  a  point  170  feet  southeasterly  from  the  Sandy  Road  crossing. 
A  cattle  guard  has  been  constructed  across  the  railroad  350  feet 
southeasterly  from  the  Sandy  Road  intersection,  and  in  the  same 
direction,  at  a  point  1,500  feet  from  such  crossing,  a  whistling 
post  has  been  set  at  the  side  of  the  railroad.  This  post  indicates 
the  place  where  the  warning  signal  should  be  given  to  announce 
the  approach  of  a  locomotive  from  the  east  toward  the  crossings 
mentioned.  A  short  distance  southeasterly  from  the  whistling 
post  the  railway  is  again  intersected  by  the  Wiberg  Lane.  The 
railroad  is  construed  through  a  cut  which  commences  near  the 
cattle  guard  and  gradually  grows  deeper  as  it  extends  toward  the 
whistling  post,  the  northerly  bank  attaining  at  the  highest  place 
on  altitude  of  10  or  14  feet.  A  hedge  has  been  planted  on  the 
south  side  of  the  Barr  Road  for  some  distance  east  from  its  in- 
tersection with  the  railroad.  A  dwelling,  occupied  at  the  time  of 
the  accident  by  W.  H.  Moss,  stands  on  the  southerly  side  of  the 
Sandy  Road,  405  feet  from  the  crossing,  and  between  this  dwell- 
ing and  the  intersection,  on  the  same  side  of  the  public  road,  is 
situated  another  house,  which  at  that  time  was  vacant.  From  a 
point  on  such  highway  583  feet  northeasterly  from  the  crossing 
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a  person  can  look  over  the  hedge  and  bank  mentioned  and  see 
a  locomotive  coming  west  as  it  emerges  from  the  cut  at  a  point 
633  feet  from  the  Sandy  Road  crossing,  but  the  smokestack  of 
the  engine  can  be  seen  farther  away.  It  will  thus  be  seen  that^ 
in  consequence  of  the  excavation  and  also  of  the  houses  men- 
tioned, an  extended  view  of  the  railroad  east  of  the  crossing  can- 
not be  obtained  by  a  person  traveling  on  the  Sandy  Road  toward 
Portland,  but  when  he  reaches  a  point  on  that  highway  about  50 
feet  from  the  crossing  the  testimony  discloses  that  he  can  behold 
the  track  almost  to  the  whistling  post. 

The  admitted  facts  are  that  on  November  21,  1904,  about  8 
o'clock  in  the  morning  of  a  fair  day,  Kunz  drove  toward  Port- 
land a  pair  of  horses  hitched  to  a  wagon  that  was  loaded  with 
farm  produce,  and  as  he  attempted  to  cross  the  railway  at  the 
Sandy  Road  intersection  a  locomotive  drawing  a  passenger  train 
which  was  about  on  schedule  time,  and  also  going  in  the  same  di- 
rection, collided  with  him,  which  resulted  in  killing  the  horses,, 
breaking  the  wagon  and  harness,  scattering  the  produce,  and  in- 
juring him  so  that  in  a  few  hours  thereafter  he  died. 

W.  H.  Moss,  who,  it  will  be  remembered,  resided  near  the 
Sandy  Road  crossing,  testified  for  the  plaintiff  that  on  the  morn- 
ing of  the  collision  he  saw  Mr.  Kunz  pass,  driving  his  team  at  the 
rate  of  two,  or  possibly  three,  miles  an  hour ;  that  when  Kunz  was 
probably  within  40  or  50  feet  from  the  track,  the  danger  whistle 
was  sounded  by  the  engineer  just  beyond  the  cattle  guard  near 
the  Barr  Road;  that  the  train  was  then  running  from  20  to  30 
miles  an  hour.  In  answer  to  the  question,  **How  much  time 
elapsed  between  the  sounding  of  this  danger  whistle  right  at  the 
cattle  guard  and  the  engine  hitting  the  horses?"  the  witness  re- 
plied :  "Well,  it  was  very  quick.  Of  course,  I  could  not  tell  you 
the  exact  time.  All  my  recollection  is  I  looked  around  when  the 
locomotive  blowed  the  alarm  whistle,  I  looked  around,  and  saw 
the  train's  momentum  slackening,  and  I  looked  instantly  back  and 
his  team  was  standing  square  on  the  crossing,  right  on  the  cross- 
ing of  the  track — standing  there — and  he  just  made  a  motion  as 
if  he  was  rushing  his  horses  forward  or  back,  and  he  was  gone 
that  quick  (the  witness  slapping  his  hands  together)."  On  cros^.- 
examination  Mr.  Moss  was  asked,  "How  soon  after  Mr.  Kunz 
drove  up  on  that  morning  was  it  before  you  heard  the  whistle  of 
the  train?"  and  answered:  'Well,  I  heard  the  whistle  of  the  train 
just  as  he  passed  by  my  house.  I  heard  them  whistling  on  up 
above,  towards  Montavilla  when  he  passed  by  the  house.  Q. 
Did  you  see  or  observe  him  as  he  continued  to  drive  from  your 
house  down  to  the  track.  A.  Yes,  sir;  I  observed  him.  Q.  Did 
you  notice  whether  he  was  looking  or  listening  for  the  approach 
of  that  train?  A.  Well,  I  didn't  see  him  looking,  or  notice  hint 
do  anything  in  particular  at  all.  *  *  *  He  was  smoking  along^ 
leisurely,  and  I  didn't  see  that  he  paid  any  attention  at  all.  That 
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is  what  caused  me  to  stop  and  remain  on  the  platform  looking  at 
him,  wondering  why  he  wasn't  spurring  up  his  team,  or  something 
of  that  kind,  because  I  heard  the  whistle  coming  down  along  the 
road  above  there.  Q.  And  did  you  hear  .them  at  the  whistling 
post  above  there?  A.  Well,  we  didn't  know  where  it  was.  I 
did  not.  Q.  They  were  up  in  that  location  up  there  ?  A.  Yes ;  I 
could  not  tell  whether  it  was  the  Wiberg  Lane,  or  where  it  was. 
Q.  There  is  not  much  difference  between  the  Wiberg  Lane  and 
the  whistling  post?  A.  No,  not  at  all.  Q.  Any\vay,  it  was 
whistling  rapidly  coming  down  through  there,  was  it  not  ?  A.  Yes ; 
I  heard  a  whistle  two  or  three  times  before  the  accident.  Q.  Did 
you  see  him  turn  his  head,  or  not?  A.  No.  Q.  Now  he  was  walk- 
ing his  team  as  he  went  along  the  road  there  as  he  passed  your 
house?  A.  Yes,  sir.  Q.  What  is  the  fact  as  to  whether  he  got 
them  into  a  trot  or  not?  A.  That  I  could  not  say,  because  I 
never  seen  the  horses  trotting,  to  my  recollection.  They  might 
have  trotted  a  little  down  toward  the  bottom  of  the  grade,  but 
not  to  my  recollection.  *  *  *  Q.  And  you  saw  the  engine  com- 
ing down  in  full  sight,  and  whistling  before  he  got  onto  the  cross- 
ing? A.  Just  as  I  tell  you.  As  he  was  just  going  up  to  the — ap- 
proaching to  the — railroad  crossing,  I  heard  the  alarm  whistle, 
and  of  course  I  turned  my  head  that  way  instantly,  and  I  turned 
back  instantly  as  quick  as  I  had  looked,  and  seen  the  train  was  so 
close  to  him,  and  then,  as  I  said  before,  the  horses  was  right  on 
the  track."  The  plaintiff's  counsel,  on  redirect  examination  of 
the  witness,  in  referring  to  the  first  alarm  he  observed  on  the 
morning  of  the  accident,  inquired,  "How  far  above  your  house  on 
the  railroad  was  that  whistling  that  you  heard?"  and  received  the 
following  answer:  "Well,  I  should  judge  it  was  somewheres  in 
the  neighborhood  of  2j/^  miles  or  3  miles.  Q.  And  at  the  time 
you  heard  that  whistling  above  Montavilla,  Zyi  miles  or  so  away, 
whereabouts  was  Mr.  Kunz,  and  what  was  he  doing?  A.  He  was 
driving  along  the  road.  Q.  Between  your  house  and  the  railroad 
crossing  at  Sandy?  A.  Yes,  sir.  *  *  *  Q.  From  the  time  you 
heard  the  whistle  up  above  the  Wiberg  Lane,  which  caused  you 
to  be  apprehensive  of  a  disaster  at  this  point,  how  long  was  it, 
and  when  was  it  that  you  next  heard  a  distinct  whistle  from  the 
engine,  which  you  can  recall?  A.  Well,  the  next  whistle  that  I 
heard  was  the  alarm  whistle  which  was  very  shortly  after  the 
last  whistle.  Q.  Where  was  the  position  of  the  ensrine  at  that 
time?  A.  Right  above  the  cattle  is^iard  at  the  Barr  Road.  *  *  * 
Q.  At  this  time  did  you  hear  the  bell  on  the  engine  ringing?  A. 
Not  to  my  recollection.  Q.  Now  counsel  asked  you  about  Mr. 
Kunz  looking  or  listening.  You  were  standing  back  of  Mr.  Kunz 
as  he  went  down  towards  the  railroad  track?  A.  Yes,  sir.  Q. 
And  you  had  a  view  of  the  back  of  his  head?  A.  Yes,  sir.  Q. 
You  could  not  see  his  eyes,  as  to  whether  thev  were  open  or  not  ? 
A.  No,  sir.  Q.   State  whether  or  not  as  Mr.  Kunz  went  past  your 
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house  and  down  towards  the  Sandy  Road,  whether  this  Sandy 
Road  crossing  was  right  in  front  of  him  for  200  or  300  feet? 
A.  Why,  of  course  it  is  in  plain  view  of  him  there,  certainly.  Q. 
Then  what  is  the  fact  as  to  whether  it  was  necessary  for  Mr. 
Kunz  to  turn  his  head  in  order  to  see  200  or  300  feet  of  that  rail- 
way in  front  of  him?  A.  Well,  it  wasn't  absolutely  necessary  for 
him  at  that  time,  but  after  he  passed  that  house — that  little  house 
that  obstructed  the  way,  the  view — then  it  would  be  necessary  for 
him  to  turn  around  in  that  direction  to  look  up  the  track  (witness 
illustrating)." 

Mrs.  W.  H.  Moss,  as  plaintiff's  witness,  testified  that  she  saw 
Mr.  Kunz  on  the  morning  of  the  accident  driving  slowly  down 
towards  the  track,  and  was  asked:     "State  whether  or  not  you 
heard  the  whistle  of  the  train  away  up  above,  about  Montavilla, 
at  that  time  ?    A.  Well,  I  heard  whistles  all  the  way  up  that  way. 
I  don't  know  where  they  were."    On  cross-examination  this  wit- 
ness was  interrogated  as  follows :    ** You  heard  the  train  whistling 
up  above?    A.   Yes,  sir.    Q.  And  you  saw  Mr.  Kunz  driving  for 
that  crossing?  A.  Yes,  sir.    Q.  You  noticed  that  he  was  not  pay- 
ing a  bit  of  attention  to  the  fact  that  the  train  was  coming?    A. 
He  didn't  seem  like  it."     This  witness,  on  redirect  examination 
was  asked :    "Mrs.  Moss,  when  you  say  the  man  was  paying  no 
attention,  isn't  it  a  fact  that  he  was  driving  toward  this  crossing 
with  his  eyes  right  toward  it,  and  you  could  see  only  the  back  of 
his  head?    A.    Well,  he  didn't  seem  to  notice  that  there  was  a 
train  coming,  although  we  did —  Q.   Yes,  but  the  fact  —  (The 
defendant's  counsel,  interrupting,  said :    "Let  her  finish  her  an- 
swer.")   The  witness,  continuing,  said:    "But  we  could  hear  the 
train.    We  could  hear  it  coming,  although  we  never  stopped  to 
see  it.    We  didn't  see  it,  but  we  knew  the  train  was  coming.  We 
could  hear  the  noise."     The  court  thereupon  inquired:     "You 
mean  you  could  hear  the  noise  of  the  train  ?    A.  The  roar  of  the 
train  coming ;  yes,  sir.    Q.   Mr.  Kunz  gave  no  sign  of  hearing  it 
himself?    A.    I  don't  think  so.    He  didn't  seem  to.    Q.   But  Mr. 
Kunz,  as  he  drove  down  there,  could  see  the  crossing  right  in 
front  of  him,  could  he  not,  without  turning  his  head?    A.   Yes, 
sir ;  he  could  see  the  crossing ;  yes,  sir.  Q.  And  you  don't  under- 
take to  say  as  to  whether  or  not  he  used,  or  did  not  use,  his  sense 
of  hearing,  as  he  was  going  down  there,  do  you?    A.  No;  I  don't 
know.    Q.   That  you  could  not  say?  A.   No.    Q.  When  the  last 
danger  whistle  was  given,  just  before  the  train  hit  him,  what,  if 
anything,  did  Mr.  Kunz  do?    A.  Well,  there  is  a  little  slope  there 
before  the  track,  and  the  horses  trotted.     I  don't  know  whether 
he  made  the  horses  trot.     Anyway,  they  trotted  on   that    little 
slope,  and  then  he  got  on  the  track  and  he  tried  to  make  the  horses 
go  ahead,  and  they  would  not  go  ahead,  and  he  tried  to  make 
them  come  back,  and  they  would  not  go  back,  and  he  waved  his 
hand,  and  then  the  alarm  whistle,  you  know,  the  danger  whistle. 
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^.  Was  that' alarm  whistle  before  or  after  he  moved  his  hands? 
A.  No;  it  was  after.  Q.  That  was  after?  A.  I  think  it  was 
after.  I  could  not  say  for  sure.  Q.  You  are  not  sure  about  that  ? 
A.   No ;  I  was  excited." 

The  testimony  shows  that  at  the  time  of  his  death  Mr.  Kunz 
was  41  years  old,  possessed  all  his  faculties,  and  was  in  perfect 
health,  and  happy ;  that  he  was  a  farmer,  and  knew  how  to  man- 
age horses ;  that  the  team  which  was  killed  was  gentle,  good,  and 
true ;  and  that  four  or  five  times  a  week  he  drove  over  the  Sandy 
Road  to  Portland.  It  is  fair  to  infer  that  the. train  runs  down 
grade  from  the  whistling  post  mentioned  to  the  crossing  where 
Kunz  was  injured,  for  O.  Pullen,  as  plaintiff's  witness,  testified 
that  after  the  engineer  passes  Wiberg  Lane,  going  towards  Port- 
land, he  seems  to  shut  off  steam,  and  the  locomotive  does  not  emit 
such  a  quantity  of  smoke  as  is  discharged  by  it  at  that  place  when 
going  in  an  opposite  direction. 

The  foregoing  testimony,  and  the  legitimate  inferences  that  are 
deducible  therefrom,  fairly  present  the  manner  in  which  the  de- 
fendant's servants  operated  the  engine  and  train  as  they  ap- 
proached the  crossing  on  the  day  of  the  accident,  and  also  show 
the  attention  which  Kunz  paid  to  the  dangerous  instrumentality 
as  he  drove  his  team  to  the  place  where  the  collision  occurred. 

The  acts  of  the  defendant's  servants  in  permitting  an  engine 
operated  by  them  to  attain  a  velocity  of  20  or  30  miles  an  hour 
across  a  public  road  at  grade  in  the  city  of  Portland,  where  the 
rate  of  speed  of  a  locomotive  had  been  limited  to  6  miles  an  hour, 
is  a  circumstance  from  which  negligence  might  reasonably  have 
been  inferred  by  the  jury,  and  particularly  so,  when,  in  conse- 
quence of  a  deep  cut  and  of  other  obstructions  to  a  view  of  the 
train  going  towards  that  city,  a  person  on  the  highway  was  pre- 
vented from  seeing  a  locomotive  at  any  great  distance  until  he 
reached  a  point  on  the  public  road  about  50  feet  from  the  cross- 
ing. 23  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  760;  4  Cur.  Law.  1208; 
Beck  V.  Vancouver  Ry.  Co.,  25  Or.  33,  34  Pac.  753 ;  2  Shearman 
&  Redfield,  Neg.  (5th  Ed.)  §  467;  Correll  v.  Burlington,  etc.,  Ry, 
Co.,  38  Iowa,  120,  18  Am.  Rep.  22;  Karle  v,  Kanses  City,  etc., 
Ry.  Co.,  55  Mo.  476;  Kolb  v,  St.  Louis  Trans.  Co.,  102  Mo.  App. 
143,  76  S.  W.  1050 ;  Crossby  v.  New  York  Cent.,  etc.,  Ry.  Co., 
88  Hun,  19^,  34  N.  Y.  Supp.  714;  Gratiot  v.  Missouri  Pac.  Ry. 
Co.  (Mo.)  16  S.  W.  384.  Though  the  courts  oif  last  resort  differ 
as  to  the  degree  of  negligence  which  they  declare  will  result  from 
a  violation  of  a  statute  or  of  a  municipal  ordinance  regulatin.t^ 
the  rate  of  speed  of  railroad  locomotives,  the  adjudications  on 
this  subject  are  quite  uniform  in  holding  that,  to  authorize  a  re- 
covery for  a  personal  injury,  it  must  satisfactorily  appear  that 
the  hurt  was  caused  by  such  unlawful  speed,  without  any  direct 
contributory  negligence  on  the  part  of  the  person  sustaining  the 
harm.  23  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  760;  Pierce,  Rail- 
roads, 354;  Wood,  Railroads  (Minor's  Ed.)  1515. 
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A  traveler  on  a  public  road  that  intersects  a  railway  at  grade 
is  entitled  to  use  the  crossing;  but  as  passengers  and  freight, 
when  transported  by  rail,  must  he  carried  with  speed,  a  locomo- 
tive and  the  cars  which  it  draws  have  the  right  of  way  to  which  a 
person,  desiring  to  cross  the  track,  and  having  reasonable  notice 
of  the  near  approach  of  a  train,  must  yield  on  the  ground  that  in 
doing  so  the  greatest  good  will  result  to  the  greatest  number. 
Pierce,  Railroads,  342;  Wood,  Railroads  (Minor's  Ed.)  1510; 
Continental  Improvement  Co.  v.  Stead,  95  U.  S.  161,  24  L.  Ed. 
403.  If  a  contrary  rule  prevailed,  the  operations  of  trains  would 
be  practically  prevented  across  streets  at  grade  in  cities  where 
many  persons  are  constantly  parsing.  This  standard  of  care 
makes  it  incumbent  upon  a  traveler,  before  undertaking  to  cross 
a  railroad,  to  look  along  the  track  in  each  direction  for  an  ap- 
proaching train,  and  if  the  view  is  at  all  obstructed,  he  must  lis- 
ten; and  a  failure  to  comply  with  these  requirements,  without  a 
reasonable  excuse,  is  deemed  negligence.  Durbin  v,  O.  R.  &  X. 
Co.,  17  Or.  5,  17  Pac.  5,  11  Am.  St.  Rep.  778;  McBride  v,  N.  P. 
R.  Co.,  19  Or.  64, 23  Pac.  814 ;  Hecker  v,  Oregon  R.  Co.,  40  Or.  6, 
66  Pac.  270. 

It  might  appear  from  an  examination  of  the  testimony  hereinbe- 
fore set  out  that  Kunz  did  not  look  in  either  direction  along  the 
railroad  before  attempting  to  cross  it;  but,  as  disclosed  by  the 
sworn  statements  of  Mr.  and  Mrs.  Moss,  his  back  was  towards 
them  as  he  drove  his  team  further  away,  and  this  being  so,  a 
turn  of  his  head  to  the  left,  sufficient  to  overcome  the  acute  angle 
formed  by  the  county  road  and  the  railway,  may  not  have  been 
observed  by  them.     It  will  be  remembered  that  Moss  first  heard 
the  whistle  of  the  licomotive  about  2j^  or  3  miles  distant,  when 
the   train  approached  Montavilla,    and    next   heard   it   near  the 
whistling  post,  1,500  feet  from  the  Sandy  Road  crossing.    As 
Kunz  possessed  all  his  faculties,  it  is  right  to  infer,  since  he  was 
nearer  the  track  than  either  Mr.  or  Mrs.  Moss,  that  he  also  heard 
the  alarm  blasts  that  had  been  given,  and  in  the  absence  of  any 
evidence  to  the  contrary  he  was  authorized  to  presume  that  the 
defendant's  agents  would  obey  the  municipal  requirement  and  not 
run  the  train  at  a  greater  rate  of  speed  than  6  miles  an  hour. 
Moore  v.  Chicago,  etc.,  Ry.  Co.,  102  Iowa,  595,  71  X.  W.  569; 
Cleveland,  etc.,  Ry.  Co.,  v,  Harrington,  131  Ind.  426,  30  N.  E. 
Z7.    Assuming  that  the  first  whistle  was  given  2j/2  miles  east  of 
the  crossing  and  at  a  time  when  the  team  was  less  than  405  feet 
distant  therefrom,  the  train  necessarily  traveled  more  than  32 
timeS' faster  than  the  horses,  so  that  if  Kunz  had  looked  easterly 
along  the  track  when  the  first  opportunity  occurred,  which  pre- 
sents itself  at  a  point  within  50  feet  of  the  intersection,  he  could 
not  have  seen  the  engine  which  then  must  have  been  east  of  the 
whistling  post  and  beyond  a  curve  in  the  railway.     If  the  testi- 
mony of  Mr.  Moss  is  controlling,  however,  the  judgment  of  non- 
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suit  was  properly  given,  for  it  appears  from  his  sworn  statements 
that  Kunz  was  about  40  or  50  feet  from  the  crossing  when  the 
-danger  whistle  was  sounded  right  above  the  cattle  guard,  near 
the  Barr  Road,  and  that  the  speed  of  the  train  was  immediately 
slackened.    It  would  thus  appear  that,  while  the  team  traversed 
this  40  or  50  feet  to  the  place  of  collision,  the  train  passed  over 
400  or  500  feet  of  the  railway  to  the  same  locality,  thus  niaking 
the  sworn  statements  of  this  witness  consistent ;  that  the  speed  of 
the  team  and  of  the  train  was,  respectively,  3  and  30  miles  an  hour. 
!Moss  admits  that  the  team  was  standing  on  the  track,  and  that 
Kunz  made  a  motion  as  if  he  was  rushing  his  horses  forward  or 
backward.     It  is  impossible  to  determine  the  length  of  time  the 
team  stood  on  the  crossing,  but  that  the  horses  halted  at  all  on 
the  railroad    track    tends    to    show    that    the    estimate    of    the 
distance    relatively    traveled    by    the   team  and  train  may  have 
been  incorrect.    It  will  be  remembered  that  Mrs.  Moss,  in  answer 
to  the  inquiry  as  to  what  Kunz  did  after  the  danger  whistle  was 
sounded,  replied  that  his  horses  trotted  down  an  incline  of  the 
public  road  towards  the  crossing.    It  might,  at  first,  appear  from 
this  answer  that  it  corroborated  the  testimony  of  her  husband  to 
the  eflFect  that  the  team  had  not  reached  the  railroad  when  the 
last  blast  of  the  whistle  was  given.    When  her  entire  testimony  is 
considered,  however,  we  think  it  is  evident  that  she  understood 
the  danger  whistle,  to  which  her  attention  was  called,  to  mean  the 
warning  given  by  the  engineer  at  the  whistling  post  near  the 
Wiberg  Lane,  and  not  the  alarm  sounded  near  the  cattle  guard, 
for  after  answering  the  inquiry  as  indicated,  she  said  that  when 
the  team  refused  to  start  forward  or  backward  across  the  track 
Knuz    signaled    the  engineer    before    the    alarm    whistle    was 
sounded.     She  subsequently  qualified  that  statement  by  declaring 
that  she  thought  the  whistle  was  given  after  he  waved  his  hand, 
and  thereafter  further  restricted  her  testimony  by  saying  that  she 
was  not  sure  about  the  matter,  because  of  being  excited  at  the 
time.     It  is  fairly  to  be  inferred  from  her  sworn  statements  that 
Kunz  had  reached  the  crossing  before  he  saw  the  approaching 
train ;  that  the  horses  unexpectedly  halted  at  the  intersection :  and 
that   as   he  observed    the  locomotive  bearing   down    on    him  he 
waved  his  hand,  whereupon  the  engineer  gave  the  alarm  whistle 
and  began  to  check  the  speed  of  the  train.    No  testimony  was  in- 
troduced at  the  trial  tending  to  show  that  more  than  three  whis- 
tles were  given  or  heard — the  first  probably  east  of  Alontavilla, 
the  second  near  the  Wilberg  Lane,  and  the  third,  or  danger,  sig- 
nal, near  the  cattle  guard.    If  the  team  was  standing  on  the  rail- 
road track  when  the  danger  signal  was  given,  Kunz  could  not  well 
have  been  40  or  50  feet  from  the  track  at  that  time,  as  stated  by 
Mr.  Moss. 

Considering  as  true,  all  the  favorable  testimony  given  by  plain- 
tiff's witnesses,  and  all  reasonable  inferences  deducible  therefrom 
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that  tend  to  support  the  cause  of  action,  as  is  required  to  be  done 
in  passing  upon  a  motion  for  a  judgment  of  nonsuit,  we  think  a 
fair  construction  of  such  evidence  leads  to  the  following  conclu- 
sion :  That  when  the  whistle  was  sounded  near  the  Wiberg  Lane, 
Kunz  heard  the  signal,  and  presumed,  as  he  had  the  right  to  do 
in  the  absence  of  any  evidence  to  the   contrary,   that   the   train 
would   not   be  run  at  a  greater  velocity  than   6  miles  an  hour,  ^ 
which  would  allow  him  ample  time  to  cross  the  track ;  that  he  at- 
tempted to  do  so,  when  his  horses  unexpectedly  balked  on  the 
railroad  and  could  neither  be  urged  forward  nor  forced  backward ; 
and  that  in  this  situation  he  saw  the  train  rapidly  approaching  and 
signaled  the  engineer  to  stop  the  locomotive.    The  horses  driven 
by  Kunz  being  gentle,  go9d,  and  true,  as  disclosed  by  the  testimony, 
it  is  reasonably  to  be  inferred  that  he  could  not  have  supposed 
that  the  team  would  refuse  to  proceed  across  the  railroad  track 
when  the  place  of  danger  had  been  reached.    Whether  or  not  the 
engineer  saw  the  team  on  the  track  at  such  a  reasonable  distance 
that  he  knew  the  horses  had  sufficient  time  to  pass  over  the  cross- 
ing before  the  locomotive  could  reach  that  place  and  hence  had  the 
right  to  assume,  in  the  absence  of  any  knowledge  to  the  contrary, 
that  Kunz  was  in  the  possession  of  all  his  faculties  and  had  seen 
or  heard  the  approaching  train,  and  that  the  horses  were  tractable 
and  would  proceed  across  the  intersection,  is  not  disclosed  by  the 
testimony.     If  the  facts  thus  supposed  were  true,  and  the  en- 
gineer, seeing  the  team  standing  on  the  track,  under  the  circum- 
stances mentioned,  immediately  used  all  available  appliances  to 
stop  the  train,  the  question  as  to  the  measure  of  such  care  would 
nevertheless  be  for  the  jury  to  determine. 

Though  the  negligence  of  one  party  cannot  be  set  up  by  the 
other  as  an  excuse  for  the  want  of  care  on  the  part  of  the  latter 
(Wood,  Railroads,  1537),  yet,  when,  in  the  trial  of  a  cause  in- 
stituted to  recover  damages  for  a  personal  injury,  it  appears  from 
plaintiff's  testimony  that  the  harm  was  caused  by  the  negligence 
of  the  agents  or  servants  of  a  railway  company  in  operating  a 
train,  a  judgment  of  nonsuit  ought  not  to  be  given  unless  it  is 
manifest  that  the  person  hurt  was  guilty  of  contributory  negli- 
gence. 7  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  434;  Bluedom  r. 
Missouri  Pac.  Ry.  Co.,  108  Mo.  439,  18  S.  W.  1103,  32  Am.  St. 
Rep.  615.  As  this  degree  of  proof  is  not  disclosed  by  the  con- 
struction which  we  have  given  to  the  testimony  of  Mrs.  Moss, 
the  judgment  is  reversed,  and  a  new  trial  ordered. 
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HooDMACHER  et  al.  V,  Lehigh  Vai^ley  R.  Co. 

(Supreme  Court  of  Pennsylvania,  May  24,  1908.    On  Rehearing,  April 

29,  1907.) 

[66  Atl.  Rep.  975.] 

Death — Right  of  Action. — An  action  for  damages  for  injuries  caus- 
ing death  must  be  brought  by  the  person  to  whom  the  right  is  given 
by  the  statutes  of  the  state  where  the  cause  of  action  arose. 

Same — ^Venuc.* — In  an  action  to  recover  for  the  death  of  a  train- 
man, where  the  evidence  showed  that  the  negligence  which  was  the 
proximate  cause  of  his  death  began  in  Pennsylvania  and  continued 
until  the  accident  in  New  Jersey,  and  the  injured  man  was  brought 
back  to  Pennsylvania  where  he  died,  an  action  for  his  death  is  prop- 
erly brought  in  Pennsylvania  by  the  widow  for  the  benefit  of  herself 
and  child. 

Appeal  from  Court  of  Common  Pleas,  Luzerne  County. 

Action  by  Mary  E.  Hoodmacher  and  Florence  M.  Hoodmacher 
against  the  Lehigh  Valley  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

At  the  trial  it  appeared  that  the  deceased,  a  flagman,  was  in- 
jured by  an  explosion  of  a  locomotive  belonging  to  the  defendant, 
at  Bloomsbury,  N.  J.,  on  May  15,  190L  The  evidence  tended  to 
show  that  the  company  had  failed  properly  to  inspect  and  repair 
locomotive  at  the  company's  roundhouse  in  Easton,  Pa. 

Argued  before  Mitchell^  C.  J.,  and  Fei.l,  Mestrezat,  Pot- 
ter, and  EtKiN,  J  J. 

/.  B.  Woodward  and  H.  W.  Palmer,  for  appellant. 

John  T.  Lenahan  and  Charles  Orion  Stroh,  for  appellees. 

Mitchell,  C.  J.  This  case  is  ruled  by  Usher  v.  West  Jersey 
R.  R.  Co.,  126  Pa.  206,  17  Atl.  597,  4  L.  R.  A.  261,  12  Am.  St. 
Rep.  863,  in  which  it  was  held  that  an  action  for  damages  for  in- 
juries causing  death,  being  entirely  statutory,  must  be  brought  by 
the  person  to  whom  the  right  is  given  by  the  statutes  of  the  state 
where  the  cause  of  action  arose.  In  the  syllabus  of  that  case  the 
expression  is  that  the  action  must  be  brought  by  the  person  to 
whom  the  right  is  given  by  the  statutes  of  the  "state  where  the 
injuries  were  inflicted."  For  the  facts  in  that  case  the  expression 
is  entirely  accurate,  for  the  injuries  and  the  death  both  occurred 

♦See  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  711;  Van  Doren  v.  Pennsyl- 
vania R.  Co.  (C.  C.  A.),  12  Am.  &  Eng.  R.  Cas..  N.  S.,  577;  foot- 
notes appended  to  Bain  v.  Northern  Pac.  Ry.  Co.  (Wis.),  12  R.  R.  R. 
31.  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  31;  Lee  v.  Missouri  Pac.  Ry.  Co. 
(Mo.),  22  R.  R.  R.  375,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  375;  In  re  Coe's 
Estate  (Iowa),  20  R.  R.  R.  530,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  530. 
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in  New  Jersey.  But  the  more  general  expression,  "the  state 
where  the  cause  of  action  arose,"  is  the  better  one.  The  learned 
judge  'below  appears  to  have  misled  by  the  assumption  that  an 
exception  to  this  principle  has  been  established  in  Derr  v,  Lehigh 
Valley  R.  R.  Co.,  158  Pa.  365,  27  Atl.  1002,  38  Am.  St.  Rep.  484. 
But  no  such  question  arose  in  that  case,  for  the  decedent,  for 
whose  death  the  action  was  brought,  died  in  Pennsylvania,  and, 
if  an  action  lay  at  all,  it  was  in  this  state  and  under  our  statute. 
In  that  case  the  injuries  were,  received  in  New  Jersey,  and  the  ac- 
tion was  sought  to  be  sustained  by  showing  that  the  negligence, 
which  was  the  proximate  cause,  began  in  this  state  and  continued 
till  the  injuries  were  actually  inflicted.  A  nonsuit  was  sustained 
for  the  failure  of  evidence  on  this  point.  "Unless  a  negligent  act 
or  omission  in  Pennsylvania,"  said  McCollum,  J.,  "which  was  di- 
rectly responsible  for  the  injury  received  in  New  Jersey,  is  shown 
by  the  evidence,  there  is  no  question  of  jurisdiction  to  be  consid- 
ered. If  the  evidence  is  insufficient  to  warrant  an  inference  of 
such  negligence  the  nonsuit  must  be  sustained." 

In  the  present,  as  in  the  Derr  Case,  the  plaintiflF  based  the  right 
of  recovery  on  the  evidence  of  the  initial  negligence  of  the  de- 
fendant in  this  state  which  continued  and  became  part  of  the 
proximate  cause  of  the  death.  In  this  case  the  jury  so  found. 
But  this  view  overlooks  the  fact  that  in  the  present  case  that  is 
not  a  controlling  element.  In  the  Derr  Case,  as  already  said,  the 
death  occurred  in  this  state,  and,  if  the  proximate  cause  was  neg- 
ligence also  occurring  in  this  state,  the  conditions  of  the  statute, 
giving  the  widow  a  right  of  action,  would  all  have  been  met.  But 
here  the  essential  condition  of  death  in  the  state  is  lacking.  No 
matter  how  great  the  negligence  of  the  defendant,  nor  where  it 
began  or  continued,  there  was  no  cause  of  action  to  anybody  until 
an  injury  was  received.  As  soon  as  the  decedent  was  injured  he 
had  a  common-law  right  of  action,  which  was  transitory  and  en- 
forceable in  any  common-law  jurisdiction  where  defendant  could 
be  served.  But  when  he  died  without  having  brought  suit,  his 
right  died  with  him ;  there  was  no  survivorship  to  any  one.  By 
statute  a  new  right  arose,  derivative  in  its  nature  and  not  main- 
tainable, when,  if  he  had  lived  he  could  not  have  recovered,  yet. 
nevertheless,  a  new  right,  resting  entirely  on  statute,  and  vested 
in  the  party  to  whom  it  is  given  by  the  statute  of  the  jurisdiction 
in  which  it  arose. 

PlaintiflF's  decedent  having  died  in  New  Jersey,  if  there  had 
been  no  statute  in  that  state  providing  for  a  new  action,  there 
w^ould  have  been  no  right  in  any  one  anywhere,  but  the  statute 
having  given  the  right  to  the  decedent's  representatives,  they,  and 
they  alone,  can  assert  it. 
Judgment  reversed. 

On  Rehearing. 

On  petition  for  reargument  it  was  shown  that  decedent,  after 
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the  accident  in  New  Jersey,  was  brought  back  to  Easton  and  died 
there. 

MiTCHELi*,  C.  J.  This  case  was  tried  in  the  court  below,  and 
on  the  first  argument  was  argued  here  on  the  theory  that  the 
initial  negligence  of  the  defendant  occurred  in  this  state,  and  con- 
tinued and  became  part  of  the  proximate  cause  of  the  accident 
in  New  Jersey.  Owing  to  this  view  of  the  case,  the  fact  was  not 
disclosed  that  the  deceased,  though  injured  in  New  Jersey,  had 
been  brought  home  and  died  in  this  state.  The  judgment  was 
therefore  reversed  under  the  authority  of  Usher  v.  West  Jersey 
R.  R.  Co.,.  126  Pa.  206,  17  Atl.  597,  24  L.  R.  A.  261,  12  Am.  St. 
Rep.  863.  It  being  now  shown  to  the  court  that  the  death  oc- 
curred in  Pennsylvania,  the  case  is  directly  within  Derr  v.  Rail- 
road Co.,  158  Pa.  365,  27  Atl.  1002,  38  Am.  St.  Rep.  848,  and  was 
properly  brought  by  the  widow  for  the  benefit  of  herself  and 
child. 

The  order  heretofore  made,  reversing  the  judgment  of  the 
court  below,  is  not  rescinded,  and  the  judgment  is  affirmed. 


Adams  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 

(Supreme  Court  of  Arkansas,  June  24,  1907.) 
[103  S.  W.  Rep.  725.] 

Railroads — Persons  on  Tracks — Customary  Use  of  Track.* — The 
fact  that  persons  walked  upon  a  railroad  trestle,  however  frequently, 
did  not  render  them  other  than  trespassers. 

Same — Contributory  Negligence.f — One  struck  by  a  train  while 
walking  on  a  railroad  trestle  was  guilty  of  contributory  negligence 
precluding  recovery,  unless  the  trainmen  either  injured  him  wantonly, 
maliciously,  or  intentionally,  or  were  guilty  of  negligence  in  avoiding 
injuring  him  after  discovering  his  peril. 

Same — Burden  of  Proof.J — The  burden  was  on  plaintiff  to  show 
that  the  trainmen  discovered  him  upon  the  trestle  and  his  perilous 


♦For  the  authorities  in  this  series  on  the  question,  who  are,  and  are 

not.  licensees  on  railroad  tracks  or  premises,  see  foot-notes  appended 

•  to  Keller  v.  Erie  R.  Co.  (N.  Y.),  22  R.  R.  R.  599,  45  Am.  &  Eng.  R. 

Cas.,  N.  S.,  599;  Peterson  v.  S.  &  W.  R.  R.  (N.  Car.),  22  R.  R.  R.  355, 

45  Am.  &  Eng.  R.  Cas.,  N.  S.,  355.  . 

tSee  extensive  note,  21  R.  R.  R.  218,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 
218. 

tSee  foot-notes  appended  to  Hot  Springs  St.  Ry.  Co.  v.  Hildreth 
(Ark.),  18  R.  R.  R.  168,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  188;  St.  Louis, 
etc.,  R.  Co.  t/.  Chapman  (C.  C.  A.),  22  R.  R.  R.  622,  45  Am.  &  Eng. 
R.  Cas.,  N.  S.,  622;  Garvick  v.  United  Rys.  &  Elec.  Co.  (Md.),  20  R. 
R.  R.  615,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  615;  Chicago  &  E.  I.  R.  Co. 
V.  Crose  (HI-),  20  R.  R.  R.  512,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  512. 
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condition  in  time  to  avoid  injuring  him  and  willfully  and  recklessly 
injured  him. 
Wood,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Miller  County;  Joel  D.  Conway, 
Judge. 

Action  by  Thomas  Adams  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

L.  A.  Byrne,  for  appellant. 

T.  M.  Mehaffy  and  /.  B-  Williams,  for  appellee. 

Battle,  J.  In  the  month  of  September,  1904,  while  Thomas 
Adams  was  walking  across  a  trestle  about  100  feet  long  and  20 
•feet  high  at  the  highest  point,  in  the  railroad  of  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company,  near  the  city  of 
Texarkana,  in  this  state,  a  passenger  train  of  the  company  ran 
against  and  injured  him.  He  was  at  the  time  a  trespasser  upon 
the  trestle.  He  had  no  right  to  be  there.  It  was  constructed 
solely  for  the  running  of  the  cars  and  trains  of  the  railroad  com- 
pany, and  the  fact  that  persons  did  walk  upon  it,  however  fre- 
quently, did  not  change  its  character  and  convert  it  into  a  high- 
way for  footmen.  St.  L.,  I.  M.  &  Sou.  Ry.  Co.  v,  Wilkerson,  46 
Ark.  513;  Illinois,  etc.,  Ry.  Co.  v,  Hetherington,  83  111.  510; 
Spicer  V.  C.  &  O.  Ry.  Co.,  34  W.  Va.  514,  12  S.  E.  553,  11  L.  R. 
A.  385;  Finlayson  v.  C.  B.  &  Q.  R.  Co.,  1  Dill.  (U.  S.)  579,  Fed. 
Cas.  No.  4,793.  He  was  in  a  place  of  danger,  and  in  so  being  was 
gyilty  of  contributory  negligence,  and  cannot  recover  damages  on 
account  of  his  injury,  unless  the  trainmen  either  injured  hirn 
wantonly,  maliciously,  or  intentionally,  or  were  guilty  of  negli- 
gence in  avoiding  injuring  him  after  discovering  his  peril.  It  is 
not  sufficient  to  show  that  they  by  the  use  of  ordinary  care  could 
have  discovered  his  peril,  but  should  show  that  they  actually  dis- 
covered his  peril  in  time  to  avoid  his  injury.  St.  L.  &  San  Fran. 
Ry.  7'.Townsend,  69  Ark.  388,  63  S.  W.  994;  Barry  v.  Ft.  Smith 
&  M.  Ry.  Co.,  77  Ark.  401,  91  S.  W.  748;  Burns  z\  Railway  Co.. 
76  Ark.  10,  88  S.  W.  824;  C.  R.  &  P.  Ry.  v.  Bunch  (Ark.)  102 
S.  W.  369.  And  the  burden  was  upon  him,  before  he  could  re- 
cover, to  show  that  they  discovered  him  upon  the  trestle  and  hi^  ^ 
perilous  condition,  in  time  to  avoid  injuring  him,  and  willfully  and 
recklessfy  injured  him.  St.  Louis  &  San  Francisco  Ry.  Co.  v, 
Townsend,  supra.  He  has  failed  to  advance  any  evidence  to  that 
effect.  The  evidence,  probably,  shows  that  they  could  have  seen 
him ;  but  that  is  not  sufficient. 

Judgment  affirmed. 

Wood,  J.,  dissents. 
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WalI:,ace  v.  Pennsylvania  Co. 

(Supreme  Court  of  Pennsylvania,  Jan.  6,  1908.) 

[68  Atl.  Rep.  952.] 

Damages — Earning  Capacity — Evidence. — In  an  action  for  personal 
injuries,  earning  capacity  depends  on  age,  health,  occupation,  habits 
of  industry,  and  manner  of  living  of  the  injured  party,  requiring  evi- 
•dence  thereof  in  order  to  establish  the  claim. 

Trial — Directing  Verdict. — In  any  action  where  the  evidence  is  in 
parol,  the  right  to  recover  is  a  question  for  the  jury;  and  the  court 
-cannot  direct  a  finding  for  plaintiff. 

Same — ^Instructions — Damages. — An  instruction  in  an  action  for 
personal  injuries  that  "there  is  no  evidence  which  can  be  used  to 
modify  verdicts  when  pain  and  suffering  and  deformity  are  the  sub- 
jects of  compensation''  is  erroneous,  as  leaving  the  jury  at  liberty 
to  ignore  the  evidence,  and  award  such  damages  as  they  may  think 
proper. 

Appeal  from  Court  of  Common  Pleas,  Lawrence  County. 

Action  by  Fred  F.  Wallace  against  the  Pennsylvania  Company 
to  recover  for  personal  injuries.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Plakitiflf  presented  the  following  points:  "(4)  In  determining 
the  nature  and  extent  of  the  plaintiff's  injuries,  and  whether  he 
will  be  temporarily  or  permanently  disabled  and  crippled,  the  jury 
will  consider  the  injuries  sustained  by  the  plaintiff  at  the  time  of 
the  accident  and  the  present  condition  of  his  injuries,  and,  if  the 
plaintiff  in  the  selection  of  his  physicians,  surgeons,  and  nurse  and 
in  compliance  with  their  directions  used  reasonable  care,  the  de- 
fendant is  still  responsible  in  damages  for  the  injurious  results  to 
the  plaintiff,  although  physicians  and  surgeons  may  differ  as  to 
what  treatment  was  best  under  the  circumstances.  Answer.  Af- 
firmed. (5)  Under  all  the  evidence  in  this  case,  the  plaintiff  is 
-entitled  to  recover  and  his  damages  for  the  injuries  he  has  sus- 
tained consist  of  three  items:  First,  his  loss  of  earning  power, 
whether  temporary  or  permanent ;  second,  the  pain  and  suffering 
naturally  resulting  from  his  injuries;  third,  the  expense  to  which 
the  plaintiff  is  subjected  by  reason  of  injuries.  Answer. 
Affirmed." 

Defendant  presented  these  points:  "(3)  That  there  is  no  suffi* 
-cient  proof  in  this,  case  of  the  earning  power  of  plaintiff  to  au- 
thorize the  jury  to  fix  damages  for  a  future  loss  of  earning  power. 
Answer.  Refused.  (4)  That  the  earning  power  of  plaintiff  is  so 
poorly  shown  that  the  jury  should  exercise  care  and  caution  in 
allowing  damages  for  loss  of  wages  and  services  in  the  past  since 


736         Voi,  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S 

Wallace  v.  Pennsylvania  Co 

plaintiff  was  injured.  Answer.  As  stated  we  cannot  affirm  this 
point,  but  we  say  that  we  do  not  believe  the  court  should  deter- 
mine the  quality  of  proof  as  stated  in  this  request,  but  leave  the 
weight  to  be  given  to  the  testimony  on  this  question  wholly  with 
the  jury.  But  we  do  say  that  the  jury  should  exercise  care  and 
caution  in  determining  whether  there  be  a  loss  in  earning  power, 
and,  if  so,  is  it  the  result  of  the  original  injury.  And  in  allowing 
damages  for  the  loss«of  earning  power  in  the  past,  as  well  as  tlie 
future,  you  should  determine  whether  any,  all,  or  part,  of  the 
loss  of  earning  power  is  the  result  of  a  condition  which  is  a  se- 
quence of  the  original  injury."  "(9)  That  there  is  not  sufficient 
proof  in  this  case  showing  the  earning  power  of  plaintiff  to  en- 
•able  the  jury  to  fairly  estimate  it,  and  that  part  of  the  case 
should  be  withdrawn  from  the  jury.  Answer.  Refused." 

Verdict  and  judgment  for  plaintiff  for  $14,750.  Defendant  ap- 
pealed. 

Argued  before  Mitcheli.^  C.  J.,  and  Feu,,  Brown,  Mestre- 
ZAT,  Potter,  Elkin,  and  Stewart,  J  J. 

Oscar  L.  Jackson  and  Charles  R,  Davis,  for  appellant. 
Robert  K,  Aiken,  for  appellee. 

Mestrezat,  J.  The  argument  of  appellant  in  confined  to  the 
first  and  third  assignments  of  error  and  to  the  assignments  rais- 
ing the  questions  as  to  the  sufficiency  of  the  proof  of  earning 
power  and  the  adequacy  of  the  charge.  The  other  assignmeirts  are 
not  pressed. 

In  cases  of  this  character  the  burden  rests  upon  the  plaintiff 
to  show  by  sufficient  evidence  what  loss  of  earning  power  he  sus- 
tained by  the  injuries  he  received.  McKenna  v.  Citizens'  Natural 
Gas  Company,  198  Pa.  31,  47  Atl.  990.  Loss  of  earning  power  is 
one  of  the  principal  items  of  the  damages  which  the  plaintiff^ 
claims  in  this  action,  and  the  evidence  presented  should  be  suffi- 
ciently explicit  to  enable  the  jury  to  form  an  intelligent  judgment. 
Earning  capacity  depends  upon  several  matters,  such  as  the  age, 
health,  occupation,  or  business,  habit  of  industry,  manner  of  liv- 
ing, etc.,  of  the  party,  and  they  should  be  disclosed  to  the  jury. 
In  the  case  at  bar  more  information  could  have  been  given  the 
jury  on  the  trial  of  the  cause  as  to  the  plaintiff's  earning  capacity: 
but  we  are  not  prepared  to  say  that  there  was  not  evidence  to  go 
to  the  jury  on  the  subject  and  that  the  case  should  be  reversed  on 
that  ground, 

•  The  objection  to  the  adequacy  of  the  charge  is  not  well  taken. 
We  think  the  charge  taken  in  connection  with  the  learned  judge's 
answers  to  the  numerous  points  submitted  was  sufficient  to  give 
the  jury  an  intelligent  and  comprehensive  understanding  of  the 
questions  involved  in  the  case,  and  their  duties  in  considering  and 
disposing  of  them. 
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Plaintiff's  fifth  point,  the  subject  of  the  third  assignment 
of  error,  was  predicated  upon  the  defendant  company's  ad- 
mission in  the  court  below  that  it  at  no  time  questioned  the 
right  of  the  plaintiff  to  recover,  and  the  point  was  simply  in- 
tended, as  expressed  by  plaintiff's  counsel,  "to  specifically  enumer- 
ate the  items  to  which  the  plaintiff  was  entitled  to  compensation 
as  laid  down  by  this  court."  When  the  right  to  recover  in  any 
case  depends  upon  parol  testimony,  it  becomes  a  question  for  the 
jury,  and  the  court  cannot  peremptorily  instruct  the  jury  to  find 
it  as  a  fact.  Even  where  the  defendant's  liability  is  conceded,  un- 
less it  appears  of  record,  it  is  not  good  practice  for  counsel  to 
present  a  point  for  charge  in  the  form  of  the  one  complained  of 
in  this  assignment.  If  the  purpose  of  the  point  in  question  was  to 
direct  the  attention  of  the  court  to  the  proper  elements  of  damage, 
a  point  should  have  been  formulated  expressing  clearly  that  pur- 
pose without  the  request  for  peremptory  instructions  to  find  for 
the  plaintiff. 

The  plaintiff's  seventh  point  for  charge,  affirmed  by  the  court 
below  and  the  subject  of  the  first  assignment  of  error,  is  as  fol- 
lows: "In  considering  the  damages  you  may  award  the  plaintiff 
for  pain  and  suffering,  you  will  consider  the  pain  and  suffering 
he  has  already  endured,  bodily  and  mentally,  and  which  he  is 
likely  to  endure,  and  it  is  for  you  to  determine  what  under  all  the 
circumstances  should  be  allowed  the  plaintiff  in  addition  to  the 
other  items  of  damage  to  which  he  is  entitled,  in  consideration  of 
the  pain  and  suffering  he  has  and  will  necessarily  endure  as  a  re- 
sult of  the  accident;  and  there  is  no  evidence  which  can  be  used 
to  modify  verdicts  when  pain  and  suffering  and  deformity  are 
the  subjects  of  compensation,  there  is  no  rule  of  law  by  which  that 
can  be  measured  and  they  are  therefore  left  to  the  jury  exclusively. 
What  amount  of  money  is  sufficient  compensation  in  such  case  is 
to  be  decided  by  the  jury,  and  it  is  the  jury's  sole  prerogative." 
Aside  from  any  other  objection  which  might  be  urged  to  the  ac- 
curacy of  the  language  used  in  this  point,  it  was  manifest  error 
for  the  court  to  charge  that  "there  is  no  evidence  which  can  be 
used  to  modify  verdicts  when  pain  and  suffering  and  deformity 
are  the  subjects  of  compensation."  Whatever  may  have  been  the 
construction  of  this  language  by  the  plaintiff's  counsel  or  the 
meaning  intended  to  be  conveyed  by  it,  it  is  apparent  that  the 
jury  would  have  been  justified  in  construing  it  to  mean  that  in 
compensating  the  plaintiff  for  the  pain  and  suffering  he  endured, 
incident  to  the  injury  he  sustained,  they  were  not  controlled  by 
the  evidence  in  the  case,  and  were  at  liberty  to  ignore,  and  to 
award  such  damages  for  the  pain  and  suffering  as  the  jury,  in 
their  discretion,  might  think  proper.  If  evidence  cannot  "modify 
verdicts,"  it  logically  follows  that  it  need  not  be  considered  by 
juries  in  arriving  at  their  verdicts ;  and  hence  may  be  disregarded 
in  ascertaining  the  compensation  to  which  the  plaintiff  is  entitled 
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by  reason  of  pain  and  suffering.  This  would  be  giving  the  jury 
a  latitude  in  awarding  damages  hitherto  unknown  in  the  trial  of 
causes  of  this  character,  and  is  so  clearly  erroneous  as  to  require 
a  reversal  of  the  judgment.  Damages  for  pain  and  suffering  in- 
cident to  an  injury  sustained  can  only  be  awarded  upon  sufficient 
proof ;  and,  the  proof  having  been  presented,  it  is  the  duty  of  the 
jury  to  consider  and  be  guided  by  it  in  making  up  their  verdict. 
The  first  assignment  of  error  is  sustained,  the  judgment  is  re- 
versed, and  a  new  venire  is  awarded. 


Robbins  V,  Baltimore  &  O.  R.  Co. 

(Supreme   Court  of  Appeals  of  West   Virginia,   Nov.   12,   1907.) 

[59  S.  E.  Rep.  512.] 

Railroads — Killing  Stock — Action — Pleading. — The  form  of  decla- 
ration laid  down  in  Hogg's  Pleading  and  Forms,  p.  343,  against  a 
railroad  company  "for  the  negligent  killing  of  plaintiff's  horse  while 
on  its  track,"  is  approved  as  sufficient  on  demurrer,  without  alleging 
more  particularly  than  therein  stated  acts  of  negligence  of  omission 
or  commission. 

Pleading — Declaration. — The  object  of  the  declaration  is  to  set 
forth  the  facts  which  constitute  the  cause  of  action,  so  that  they 
may  be  understood  by  the  defendant,  by  the  jury  who  are  to  ascer- 
tain the  truth  of  the  allegations,  and  by  the  court  who  is  to  pronounce 
judgment. 

Railroads — Killing  Stock — Pleading. — An  allegation  of  negligence 
in  such  declaration  implies  a  duty  on  the  part  of  the  defendant,  as 
well  as  a  breach  of  that  duty. 

Same — Care  Required.* — It  is  the  duty  of  the  servants  of  a  railroad 
company  in  charge  of  its  trains  to  keep  a  lookout  for  stock  upon  the 
track,  and  if  stock  happens  to  be  on  the  track  and  is  killed  by  the 
train,  the  company  is  liable  for  the  value  of  the  stock  so  killed,  if  the 
killing  could  have  been  avoided  by  the  exercise  of  ordinary  care; 
that  is,  if  it  could  have  been  seen  in  time  to  have  avoided  the  killing 
by  the  use  of  ordinary  care,  though  it  may  not  actually  have  been 
seen  in  time  to  avoid  the  killing. 

(Syllabus  by  the  Court.) 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
maintain  lookout  on  trains  for  the  purpose  of  preventing  collisions 
with  live  stock,  see  foot-notes  appended  to  Kansas  City  So.  Ry.  v. 
Ingram  (Ark.),  21  R.  R.  R.  570,  44  Am.  &  Eng.  R.  Cas,,  N.  S.,  570. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  in  charge  of  trains  to  avoid  collisions  with  animals, 
see  foot-notes  appended  to  Martin  v.  Chicago,  etc.,  Ry.  Co.  (Wyo.), 
23  R.  R.  R.  306,  46  Am.  &  Eng.  R.  Cas.,  N,  S.,  306. 
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Error  from  Circuit  Court,  Wetzel  County. 

Action  by  G.  D.  Robbins  against  the  Baltimore  &  Ohio  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  brings 
«rror.    Affirmed. 

Thos.  P.  Jacobs  and  F.  V,  lams,  for  plaintiff  in  error. 

E,  L,  Robinson  and  Glen  Snodgrass,  for  defendant  in  error. 

McWhorter,  J.  This  was  an. action  of  trespass  on  the  case 
for  the  killing  of  a  horse  by  the  defendant  on  its  railroad  track. 
The  defendant  demurred  to  the  declaration,  which  demurrer  was 
oWruled,  the  plea  of  not  guilty  entered,  a  jury  impaneled,  and 
after  the  evidence  was  all  in  the  defendant  demurred  to  the  evi- 
<lence,  in  which  the  plaintiff  joined.  The  jury  returned  a  con- 
ditional verdict  in  favor  of  the  plaintiff  for  $300.  The  defendant 
moved  the  court  to  set  aside  the  verdict,  which  motion  was  over- 
ruled, and  the  court  took  time  to  consider  of  its  judgment  of  the 
demurrer  to  the  evidence,  and  on  the  24th  day  of  October,  1906, 
the  court  overruled  the  demurrer  to  the  evidence  and  entered 
judgement  upon  the  verdict. 

Plaintiff  in  error  seems  to  rely  strongly  upon  its  demurrer  to 
the  declaration.  The  declaration  contains  but  one  count,  and  the 
same  has  frequently  been  held  by  this  court  to  be  sufficient.  It 
Is  contended  that  no  facts  are  averred  in  the  declaration  tending 
to  show  negligence  in  any  degree,  and  that  no  act  of  negligence 
was  alleged.  The  declaration  alleges  that  **the  said  defendant 
then  and  there,  by  its  said  servants  and  agents,  so  improperly  and 
negligently  used,  managed,  run,  and  operated  its  said  locomotives 
and  cars  that  by  and  through  the  negligence,  carelessness,  and 
improper  conduct  of  the  said  defendant,  by  its  servants  and 
agents  in  that  behalf,  the  locomotive  and  cars  of  the  said  de- 
fendant then  and  there  ran  upon  and  against  the  said  horse  of  the 
said  plaintiff,  and  thereby  then  and  there  killed  the  said  horse; 
and  the  said  horse  of  the  said  plaintiff  thereby  then  and  there 
became  and  was  rendered  of  no  use  or  value  to  the  said  plaintiff." 
Here  is  a  distinct  allegation  that  the  defendant,  by  its  servants, 
etc.,  carelessly  and  negligently  ran  its  locomotive  and  cars  upon 
and  against  the  said  horse  of  the  plaintiff,  and  thereby  killed  the 
said  horse.  This  is  clearly  a  distinct  act  of  negligence  to  be  com- 
plained of,  and  not  simply  a  conclusion  of  the  pleader  as  con- 
tended. 

Counsel  for  plaintiff  in  error  seem  to  rely  most  strongly  upon 
the  case  of  Snyder  ?'.  Electrical  Co.,  43  W.  Va.  661,  at  page  663, 
28  S.  E.  733,  39  L.  R.  A.  499,  64  Am.  St.  Rep.  922,  which  it  is 
claimed  modifies  the  rule  heretofore  established,  where  it  is  said: 
*'I  take  it  that  it  would  not  be  enou8:h  simply  to  say  that  the  com- 
pany negligently  killed  a  horse."    The  declaration  under  consid- 
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eration  goes   further,  and  says  how  the  horse  was  negligently 
killed  by  the  defendant  and  its  servants,  to  wit,  by  carelessly  and 
negligently  running  its  locomotive  and  cars  upon  the  horse;  and 
this  allegation  of  negligence  clearly  implies  the  duty  of  the  de- 
fendant as  well  as  the  breach  of  that  duty.     In  Hogg's  PI.  & 
Forms,  §  140,  it  is  said:     "It  is  well  settled,  and  may  be  laid 
down  as  a  general  rule,  that  in  a  declaration  charging  negligence 
it  is  not  necessary  to  state  the  particular  acts  which  constitute  the 
negligence.     A  declaration  will  be  treated  as  alleging  by  impli- 
cation every  fact  which  can  be  implied  from  its  averments  by 
the  most  liberal  intendment.    The  object  of  the  declaration  is  to 
set  forth  the  facts  which  constitute  the  cause  of  action,  so  tl^it 
they  may  be  understood  by  the  party  who  is  to  answer  them,  by 
the  jury  who  are  to  ascertain  the  truth  of  the  allegations,  and  by 
the  court  who  is  to  pronounce  judgment."     In  Railway  Co.  v. 
Lawton,  55  Ark.  428,  at  page  433,  18  S.  W.  543,  at  page  545, 
the  court,  speaking  through  Judge  Hemingway,  says :    "The  word 
'negligence*  implies  a  duty  as  well  as  its  breach,  and  the  fact  can 
never  be  found  in  the  absence  of  a  duty."    In  Blaine  v.  Railroad 
Co.,  9  W.  Va.  254,  this  declaration  is  held  to  be  good  on  demurrer, 
and  the  declaration  at  bar  is  in  strict  conformity  with  the  form 
laid  down  in   Hogg's  PI.  &  Forms,  at  page,  343.     See,  also, 
Hawker  v.  Railroad  Co.,  15  W.  Va.  628,  36  Ani.  Rep.  825 ;  Wash- 
ington V,  Railroad  Co.,  17  W.  Va.  190;  Harper  v.  Railroad  Co. 
(C.  C.)  36  Fed.  102;  Scott  v.  Hogan,  72  Iowa,  614,  34  N.  W. 
444 ;  McFadden  v.  Railway  Co.,  92  Mo.  343,  4  S.  W.  689,  1  Am. 
St.  Rep.  721.    The  declaration  is  good  under  section  3849,  An- 
notated Code  of  1906,  where  it  is  provided  that  "on  a  demurrer 
(unless  it  be  to  a  plea  in  abatement)  the  court  shall  not  regard 
any  defect  or  imperfection  in  the  declaration  or  pleadings,  whether 
it  has  heretofore  been  deemed  mispleading  or  insufficient  pleading 
or  not,  unless  there  be  omitted  something  so  essential  to  the 
action  or  defense  that  a  judgment  according  to  law  and  the  very 
right  of  the  cause  cannot  be  given."  '  The  object  of  the  plaintiff's 
declaration  is  to  give  the  defendant  notice  of  his  claim  for  dam- 
ages, and  in  this  case  the  defendant  is  informed  that  plaintiff 
claims  damages  for  the  killing  of  his  horse  through  the  negligent 
acts  of  its  servants  and  employees  in  the  careless  and  negligent 
management  and  running  of  its  locomotive  and  cars.     We  con- 
clude the  demurrer  was  properly  overruled. 

Now,  as  to  the  demurrer  to  the  evidence :  It  is  the  duty  of  the 
servants  of  a  railroad  company  in  charge  of  its  trains  to  keep 
a  lookout  for  stock  upon  the  track,  and  if  stock  happens  to  be 
on  the  track  and  is  killed  by  the  train  the  company  is  liable  for 
the  value  of  the  stock  so  killed,  if  the  killing  could  have  been 
avoided  by  the  exercise  of  ordinary  care ;  that  is,  if  it  could  have 
been  seen  in  time  to  have  avoided  the  killing  by  the  use  of  ordi- 
nary care,  though  it  may  not  actually  have  been  seen  in  time  to 
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avoid  the  accident.  Blaine  v.  Railroad  Co.,  9  W.  Va.  254 ;  Baylor 
V.  Railroad  Co.,  9  W.  Va.  270;  Washington  v.  Railroad  Co.,  17 
W.  Va.  190;  Bullington  v.  Railroad  Co.,  32  W.  Va.  436,  9  S.  E. 
876 ;  Heard  v.  Railway  Co.,  26  W.  Va.  459.  The  evidence  shows 
that  there  were  two  engineers  on  the  engine  on  duty  at  the  time 
of  the  killing  of  the  horse — Mr.  Bartell,  road  foreman  of  en- 
gineers, and  J.  W.  Bull,  who  was  running  the  engine.  Bull  was 
at  the  place  of  the  engineer  on  the  right-hand  side  of  the  engine, 
and  Bartell  on  the  left  side,  when  the  train  emerged  from  a  cut, 
so  that  the  track  was  in  view  for  the  distance  of  1,670  feet,  all 
of  which  distance  was  clearly  in  the  view  of  Mr.  Bartell.  The 
horse  that  was  killed  came  onto  the  track  running  towards  the 
engine,  and  must  have  been  in  sight  within  the  1,670  feet  when 
the  train  came  through  the  cut.  The  horse  had  blankets  upon 
him,  which  dropped  from  him  onto  the  track  some  200  or  300 
feet  before  he  reached  the  point  where  he  was  struck.  The  horse 
Tan  about  600  feet  on  the  track,  meeting  the  train,  after  he  came 
to  the  point  where  he  could  have  been  seen  from  the  engine  after 
it  emerged  from  the  cut.  Mr.  Bartell  testified  that  he  did  not 
see  the  horse  until  it  was  within  about  300  feet  of  the  engine,  yet  ^ 
he  says  positively  that  he  saw  the  blankets  fall  off  the  horse, 
which  ran  200  or  300  feet  after  the  blankets  dropped  off  before 
it  was  struck;  but  he  failed  to  call  attention  of  Engineer  Bull  to 
the  fact  that  the  horse  was  on  the  track  and  running  towards  the 
engine  until  it  was  within  300  feet  of  the  engine.  Engineer  Bull 
testified  that  he  did  not  see  the  horse  until  it  was  struck  and 
falling  over  the  embankment  from  the  engine,  owing  to  the  fact 
that  the  nature  of  the  curve,  the  dome  of  the  engine,  sand  box, 
bell,  and  headlight  obstructed  his  view.  A  diagram  is  filed  with 
the  evidence  in  the  case,  made  by  Surveyor  Morgan,  who  was 
a  witness  for  plaintiff,  by  which  it  is  shown,  together  with  the 
evidence  of  Morgan,  that  from  the  point  where  the  train  came 
out  of  the  cut  to  the  point  where  the  horse  was  struck  was  1,670 
feet,  and  the  distance  from  the  point  of  the  collision  to  where  the 
track  was  first  in  view  of  the  engine  from  the  first  point  named, 
where  the  horse  could  have  first  been  seen,  was  600  feet,  and  the 
horse  was  seen  at  least  from  200  to  300  feet  by  Bartell  east  of 
where  he  was  struck  by  the  engine,  a^  the  blankets  were  found 
there ;  so  that  Bartell  must  have  seen  the  horse  immediately  after 
the  engine  came  through  the  cut,  and,  as  the  horse  was  running 
on  the  track  meeting  the  train,  prompt  action  on  the  part  of  the 
engineer  when  Bartell  saw  the  blankets  fall  from  the  horse 
would  have  enabled  them  to  have  stopped  the  train  before  striking 
the  horse,  as  it  is  shown  in  evidence  that  the  train  could  have 
been  stopped  in  700  feet.  But,  as  shown  by  the  evidence,  the 
first  effort  that  was  made  to  slacken  the  speed  of  the  train  was 
when  the  engine  was  within  300  feet  of  the  horse,  and  it  was 
only  slightly  slackened  when  the  horse  was  struck.    The  demurrer 
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to  the  evidence,  under  the  ruHngs  laid  down  by  this  court  in  Heard 
V.  Railway  Co.,  supra,  and  many  other  cases,  was  properly  over- 
ruled by  the  court. 

It  is  claimed  by  the  plaintiff  in  error  that  the  damages  found 
by  the  jury  are  grossly  excessive,  and  "evidences  prejudice,  hos- 
tility, and  temper  on  the  part  of  the  jury.  The  only  evidence  is 
found  on  pages  21  and  22  on  cross-examination."  Counsel  over- 
looks the  fact,  in  making  this  statement,  that  not  only  the  plaintiff 
stated  that  the  horse  was  worth  $300,  but  that  J.  G.  Rixey,  an- 
other witness,  testified  that  the  horse  was  "worth  $300  in  hand 
money  right  down" ;  also  another  witness,  I.  K.  James,  testified  r 
"Q.  What  was  that  horse  worth,  Mr.  James?  A.  About  $300, 
anyhow.  Q.  How  much?  A.  $275,  or  $300,  or  $325."  The 
proof  is  ample  as  to  the  value  of  the  horse  to  sustain  the  verdict 
of  the  jury. 

For  the  reasons  stated,  the  judgment  of  the  court  is  affirmed. 


Boyd  v.  St.  Louis  Southwestern  Ry.  Co.  of  Texas. 

(Supreme  Court  of  Texas,  March  11,   1908.) 
[108  S.  W.  Rep.  813.] 

Railroads — Crossings — Care  Required  of  Travelers.* — A  traveler 
approaching  a  system  of  railroad  tracks  crossing  a  street  must  use 
ordinary  care  to  avoid  a  collision  with  cars  or  engines  which  might 
be  moving  across  the  street,  and  a  failure  to  use  ordinary  care  bars 
an  action  for  injuries  received  in  a  collision. 

Same — Contributory  Negligence — Burden  of  Proof.f — The  burden 
of  proving  contributory  negligence  of  a  traveler  injured  in  a  collision 
at  a  crossing  is  on  the  railroad. 

Appeal — Intermediate  Courts — Disposition  of  Case-Authority. — 
To  authorize  the  Court  of  Civil  Appeals  to  render  judgment  for  the 
railroad  in  an  action  for  injuries  to  a  traveler  struck  by  a  train  at  a 
street  crossing  on  the  ground  of  contributory  negligence  must  be  so 
conclusive  that  reasonable  minds  cannot  differ  as  to  the  conclusions 
to  be  drawn  therefrom.  4 

Railroads — Injuries  to  Travelers  at  Crossings — Contributory  Negli- 
gence— Question  for  Jury.t — A  traveler,  before  entering  on  a  system 

♦See  first  foot-note  appended  to  Baker  v,  Tacoma  E.  Ry.  Co. 
(Wash.),  22  R.  R.  R.  723,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  723. 

tSee  foot-notes  appended  to  Coolbroth  v.  Pennsylvania  R.  Co. 
(Pa.),  .13  R.  R.  R.  419,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  419.  where  all 
authorities  on  the  subject  in  this  series  preceding  them  are  col- 
lected or  referred  to;  foot-notes  appended  to  Carlson  v,  Chicago  & 
N.  W.  Ry.  Co.  (Minn.),  19  R.  R.  R.  208,  42  Am.  &  Eng.  R.  Cas..  N. 
S.,  208. 

tSee  foot-n9tes  appended  to  Annapolis,  etc.,  Ry.  Co.  v.  State  (Md.)» 
25  R.  R.  R.  733,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  733. 
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of  tracks  constituting  a  railroad  yard,  halted  his  team,  listened  and 
looked  on  both  sides  of  the  street,  but  neither  saw  nor  heard  an  en- 
gine or  cars  so  near  to  the  street  as  to  indicate  that  they  were  likely 
to  cross  it.  He  started  forward  on  the  tracks,  and  looked  in  the 
direction  his  team  was  traveling.  He  failed  to  look  on  either  side 
for  15  seconds,  traveling  70  feet,  when  he  was  struck  by  cars.  Held, 
that  he  was  not  guilty  of  contributory  negligence  as  a  matter  of  law. 

Evidence — Evidence  at  Former  Trial — Grounds  for  Admission — ^Ab- 
sence of  Witness. — The  testimony  of  a  witness  examined  and  cross- 
examined  on  the  former  trial  of  the  cause  is  admissible  on  the  sub- 
sequent trial,  where  his  whereabouts  is  unknown,  and  diligent  search 
has  been  made  to  locate  him,  especially  where  the  official  stenogra- 
pher took  down  his  testimony,  and  subsequently  wrote  it  out  in  nar- 
rative form,  according  to  the  requirements  of  the  statute. 

Writ  of  Error — Objections  to  Testimony — Review. — An  objection 
to  the  admissibility  of  evidence  not  raised  at  the  trial  cannot  be  con- 
sidered on  a  writ  of  error. 

Error  to  Court  of  Civil  Appeals  of  Third  Supreme  Judicial 
District. 

Action  by  William  Boyd  against  the  St.  Louis  Southwestern 
Railway  Company  of  Texas.  There  was  a  judgment  of  the  Court 
of  Civil  Appeals  (105  S.  W.  519)  reversing  a  judgment  for  plain- 
tiff and  rendering  a  judgment  for  defendant,  and  plaintiff  brings 
error.     Reversed  and  remanded. 

C.  B.  Randall,  /.  H.  Wood,  and  Horace  W.  Vaughan,  for 
plaintiff  in  error. 

Glass,  Bste^  &  King  and  B.  B.  Perkins,  for  defendant  in  error. 

Brown,  J.  William  Boyd  sued  the  railway  company  in  the 
district  court  of  Bowie  county  to  recover  for  injuries  received 
in  the  yard  of  the  company  at  the  city  of  Texarkana.  For  the 
purposes  of  deciding  the  question  presented  to  us  upon' this  writ 
of  error,  the  following  statement  will  be  sufficient :  The  St.  Louis 
Southwestern  Railway  Company  of  Texas  maintained  at  Tex- 
arkana, in  Texas,  a  system  of  side  tracks,  or  switches,  consisting 
of  19  tracks  which  crossed  Oak  street  from  east  to  west,  and  were 
numbered  from  1,  on  the  north  side,  to  19,  inclusive,  on  the  south. 
Many  cars  were  stored  upon  these  tracks  upon  both  sides  of  Oak 
street,  and  engines  were  frequently  moving  the  cars  across  that 
street  in  both  directions.  There  were  on  the  occasion  when  this 
injury  occurred  a  number  of  cars  on  different  tracks  on  each  side 
of  the  street.  Oak  street  extends  from  the  business  part  of  the 
city  of  Texarkana  southward  across  this  system  of  tracks,  and 
is  the  only  street  by  which  one  who  desires  to  go  from  the  northern 
part  of  the  city  to  that  part  south  of  the  railroad  tracks  can  pass, 
unless  they  go  some  distance  into  Arkansas.     Oak  street  was  a 


744        Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S 

Boyd  V,  St.  I^ouis  Southwestern  Ry.  Co 

public  street  of  the  city  of  Texarkana  and  traveled  by  all  persons 
who  desired  to  pass  from  the  city  on  the  north  of  the  system  to 
that  part  on  the  south.  At  or  near  track  No.  12,  on  or  near  Oak 
street,  there  was  an  electric  light  burning  that  night.  An  engine 
was  attached  to  five  or  six  cars  in  the  western  part  of  the  yard, 
and  moving  them  backward  on  thirteenth  track  toward  Oak  street 
to  place  them  on  the  east  side  of  the  street.  There  were  no 
lights  on  the  rear  part  of  the  cars,  nor  was  there  any  person  on 
that  part  of  the  car  to  keep  a  lookout  for  persons  who  might  be 
crossing  the  street.  Boyd  was  a  hack  driver,  and  had  a  hack  with 
a  high  seat  in  front  with  a  light  on  each  side.  He  testified  that 
he  had  been  engaged  to  go  with  his  hack  to  the  south  side  of  the 
railroad  yard  to  carry  a  note,  that  he  had  frequently  passed  over 
that  yard  on  Oak  street,  and  that  on  that  night  he  drove  down  the 
street  across  the  yard  to  the  point  of  his  destination,  and  saw  no 
moving  cars  or  engine  on  either  side  as  he  went  down,  but  heard 
some  at  a  distance  on  the  western  part  of  the  yard.  After  per- 
forming his  errand,  Boyd  started  to  return,  and  on  his  way  back 
he  heard  an  engine  in  the  western  part  of  the  yard,  and  a  sound 
like  cars  bumping  together.  He  saw  lanterns  which  he  took  to 
be  lanterns  used  by  brakemen  in  switching  the  cars.  When  he  had 
on  previous  occasions  passed  through  the  yard  at  night,  he  had 
always  seen  some  one  at  or  near  the  street  to  give  warning  of  the 
approach  of  any  cars,  if  there  were  any  cars  moving  at  that  time. 
On  this  occasion  there  was  t\o  such  person  on  or  near  the  street. 
When  he  reached  a  point  near  the  nineteenth  track,  and  before 
he  entered  upon  the  system  of  tracks,  he  stopped  and  looked  and 
listened,  looking  in  both  directions,  east  and  west,  and  listened 
for  any  cars,  but  saw  no  moving  cars,  and  heard  no  bell  sounded 
nor  whistle  blown.  He  then  started  to  cross  the  track  going  north- 
ward, and  did  not  look  to  the  right  nor  to  the  left,  but  straight 
ahead,  driving  his  team,  realizing  that  it  was  a  place  of  danger. 
He  had  driven  something  like  50  feet  or  more  when  he  reached 
thirteenth  track,  and  the  cars  which  were  being  moved  from  west 
to  east  struck  the  front  part  of  his  hack,  and  caused  his  injuries. 
He  saw  no  one  near  the  track,  and  no  one  gave  him  any  warning 
of  the  approach  of  the  train.  The  engine  which  was  pushing  the 
cars  that  struck  Boyd  had  the  headlight  turned  toward  the  west, 
so  that  it  did  not  show  upon  Oak  street.  Boyd  testified  that  he 
did  not  remember  seeing  that  the  electric  light  was  burning. 
There  was  no  moon  shining  that  night:  and  it  was  not  clear,  but 
cloudy  a  little.  Some  box  cars  were  standing  on  twelfth  track 
near  to  the  west  side  of  Oak  street,  and  extended  westward.  If, 
when  Boyd  got  between  seventeenth  and  thirteenth  tracks,  he  had 
stopped  and  looked  westward,  he  could  have  seen  cars  at  a  con- 
siderable distance. 

It  was  the  duty  of  Boyd  when  he  approached  the  crossing  of 
the  railway  company's  yard  on  Oak  street  to  use  ordinary  care 
to  discover  and  to  avoid  collision  with  cars  or  engines  which  might 
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be  moving  across  the  street.  A  failure  on  his  part  to  use  ordinary 
care  would  defeat  his  action ;  but  the  burden  of  proof  was  upon 
the  railroad  company  to  establish  the  negligence  of  Boyd,  relied 
upon  by  it,  and,  in  order  to  authorize  the  Court  of  Civil  Appeals 
to  render  the  judgment,  the  proof  of  such  negligence  must  be  so 
conclusive  that  reasonable  minds  could  not  differ  as  to  the  con- 
clusion to  be  drawn  therefrom.  Wallace  v.  Cotton  Oil  Co.,  91 
Tex.  22,  40  S.  W.  399.*  After  a  careful  examination  of  the  facts, 
we  are  of  opinion  that  the  evidence  in  this  case  was  not  of  the 
conclusive  character  necessary  to  establish  the  negligence  of  Boyd 
as  a  matter  of  law,  and  to  authorize  the  Court  of  Civil  Appeals, 
after  reversing  the  judgment,  to  enter  judgment  in  favor  of  the 
railroad  company.  Before  entering  upon  the  system  of  tracks 
which  constituted  the  railroad  company's  yard  in  Texarkana, 
Boyd  halted  his  team,  listened  and  looked  on  both  sides  of  the 
street,  but  neither  saw  nor  heard  an  engine  or  cars  so  near  to  the 
street  as  to  indicate  that  they  were  likely  to  cross  it.  This  was 
an  act  of  precaution  which  a  man  of  ordinary  prudence  would 
have  exercised.  Starting  forward  upon  the  tracks,  and  looking 
in  the  direction  that  his  team  was  going,  where  he  knew  there 
were  many  cars  on  each  side  of  the  street,  Boyd  failed  to  look  to 
the  east  or  the  west  for  15  seconds,  at  which  time  he  was  struck 
by  the  cars.  Can  it  be  said  that  a  man  who  had  already  done  what 
the  law  prescribes  as  ordinary  care  would  be  negligent  in  looking^ 
in  the  direction  that  he  was  going  for  15  seconds  in  which  he* 
moved  70  feet  ?  It  was  as  necessary  for  him  to  look  in  the  direc- 
tion he  was  driving  as  on  the  sides  of  the  street,  for  danger  lay 
on  each  side  and  in  front  of  him.  It  is  enough  for  us  to  say  in 
this  connection  that  Boyd  was  not  guilty  of  negligence  as  a  matter 
of  law,  and  therefore  was  entitled  to  the  verdict  of  a  jury  upon 
the  question  of  his  negligence. 

The  Court  of  Civil  Appeals  cites  Railway  Co.  v,  Edwards,  93 
S.  W.  106,  15  Tex.  Ct.  Rep.  381,  in  support  of  its  conclusion.  In 
the  Edwards  Case  the  injured  party,  upon  approaching  a  crossing 
over  a  railroad  track  with  which  he  was  perfectly  familiar  and 
knowing  that  trains  frequently  passed,  failed  either  to  look  or 
to  listen,  and  testified  that,  if  he  had  done  either,  he  could  have 
heard  or  seen  the  train  before  he  stepped  upon  the  track.  Ed- 
wards took  no  precaution  whatever  to  protect  himself,  and  there- 
fore was  not  entitled  to  a  recovery,  although  the  railroad  com- 
pany was  guilty  of  negligence  in  failing  to  blow  the  whistle. 
Boyd  took  just  such  precaution  before  entering  upon  the  tracks 
as  a  prudent  man  would  have  taken  under  like  circumstances, 
and,  acting  upon  the  testimony  of  his  senses,  entered  upon  the 
yard.  A  jury  might  well  conclude  that  the  prudent  thing  to  do 
was  to  look  out  ahead  as  well  as  at  the  sides  of  the  street.  The 
distinction  is  so  clear  that  to  state  the  facts  shows  the  decision  in 
the  Edwards  Case  to  be  inapplicable  to  the  facts  of  this  case. 

At  the  trial  the  plaintiff's  counsel  offered  in  evidence  the  cross- 
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examination  of  the  witness  Lytle  given  on  a  former  trial,  which 
was  objected  to  by  the  defendant's  counsel  because  (1)  the  evi- 
dence was  heresay;  (2)  because  it  had  not  been  shown  that  the 
witness  was  dead  or  beyond  the  jurisdiction  of  the  court;  and 
that  no  sufficient  diligence  had  been  shown  to  authorize  the  in- 
troduction of  the  testimony.  Counsel  for  the  plaintiff  introduced 
evidence  showing  that  a  short  time  after  the  preceding  trial  the 
witness  Lytle  left  Texarkana,  and  said  that  he  was  going  to  a 
point  in  Arkansas;  that  counsel  for  the  plaintiff  had  written  a 
letter  to  that  place  addressed  to  Lytle,  which  had  been  returned ; 
and  that  he  had  subsequently  learned  that  Lytle  had  gone  to 
Birmingham.  Counsel  then  addressed  a  letter  to  him  at  Bir- 
mingham, which  was  likewise  returned.  Then  counsel  made  in- 
quiry of  various  persons,  acquaintances  of  Lytle  during  his  former 
residence  at  Texarkana,  but  was  unable  to  locate  him.  It  is  un- 
necessary for  us  to  determine  whether  this  was  a  sufficient  show- 
ing of  diligence  or  not,  as  that  question  will  not  probably  arise 
at  another  trial,  and  is  largely  addressed  to  the  discretion  of  the 
trial  judge.  Counsel  for  both  parties  have  requested  that  we 
should  pass  upon  the  admissibility  of  the  testimony  of  Lytle  given 
at  a  former  trial,  and  we  deem  it  proper  to  announce  the  foUowing^ 
rule  to  govern  in  admitting  such  evidence :  The  proper  predicate 
being  laid  to  show  that  Lytle*s  whereabouts  is  unknown  and  that 
diligent  search  has  been  made  to  ascertain  where  he  is,  the  evi- 
dence to  prove  what  he  testified  to  on  a  former  trial  should  be 
admitted.  The  evidence  showed  that  at  the  former  trial  the 
railroad  company  examined  Lytle  as  a  witness,  and  he  was  then 
cross-examined  by  counsel  for  the  plaintiff.  Therefore  the  evi- 
dence was  admissible  if  the  absence  and  inability  to  locate  the 
witness  be  properly  shown.  This  testimony  was  taken  down  under 
the  law  which  authorizes  the  appointment  of  a  court  stenographer. 
The  stenographer  who  took  down  the  testimony  of  Lytle  and 
subsequently  wrote  it  out  in  narrative  form  according  to  the  re- 
quirements of  the  statute  was  regularly  appointed  and  acted  of- 
ficially. Under  such  circumstances,  there  is  much  less  objection 
to  the  reproduction  of  this  character  of  testimony  than  there  would 
be  where  it  depends  upon  the  memory  of  a  witness.  The  accuracy 
as  to  what  the  witness  said  and  the  certainty  of  getting  all  that 
he  said  upon  the  same  subject  justify  the  admission  of  the  evi- 
dence in  order  to  facilitate  the  administration  of  justice. 

Counsel  for  defendant  in  error  urge  in  this  court  that  plaintiff 
could  not  introduce  a  part  of  the  evidence  of  Lytle,  but  must  pro- 
duce all  of  it.  The  objection  made  at  the  trial  does  not  embrace 
that  matter.  Therefore  this  court  has  no  jurisdiction  to  deter- 
mine the  question. 

The  action  of  the  Court  of  Civil  Appeals  in  rendering  judgment 
against  Boyd  is  reversed,  and  its  judgment  reversing  the  judg- 
ment of  the  district  court  is  affirmed.  The  case  will  be  remanded 
to  the  district  court. 
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(Supreme  Court  of  Vermont,  Orange,  Aug.  10,  1907.) 

[67  Atl.   Rep.  535.] 

Railroads — Fires — Action  for  Damage — Evidence."*" — In  an  action 
against  a  railway  company  for  setting  out  a  fire,  it  was  not  error  to 
permit  a  witness  to  state  that  14  months  later,  at  the  place  pointed 
out  to  him  as  the  point  where  the  fire  started,  were  embers,  remains 
of  burned  woods  and  bushes,  and  cinders;  the  evidence  tending  to 
show  the  fire  started  there  being  all  circumstantial. 

Same — Defects  in  Engines. — The  doctrine  that  where,  in  an  action 
against  a  railway  company  for  a  fire  loss,  the  injury  is  shown  to  have 
resulted  from  sparks  from  an  engine  specifically  identified,  the  evi> 
dence  should  be  confined  to  that  engine,  and  not  related  to  the  de- 
fective character  of  other  engines,  cannot  be  applied  where  no  one  of 
the  four  engines  passing  within  the  few  hours  before  fire  was  dis- 
covered was  specifically  identified;  an  offer  to  point  out  *'each  engine 
that  passed  there  on  that  day"  not  being  an  offer  to  point  out  the 
offending  engine. 

Same.* — In  an  action  against  a  railway  company  for  setting  out  a 
fire,  plaintiff  could  show  that  three  days  after  the  fire  He  went  over 
the  burned  district,  and  that  not  more  than  two  minutes  after  an 
engine  passed  throwing  out  cinders  he  saw  a  fire  on  the  right  of  way> 
as  tending  to  show  such  a  tendency  in  the  class  of  engrines  passing 
over  the  line  to  emit  sparks  as  to  tend  to  prove  the  probability  that 
the  fire  in  question  was  caused  by  one  of  the  company's  engines. 

Same.* — In  an  action  against  a  railway  company  for  setting  out  a 
fire,  plaintiff,  to  show  the  force  and  direction  of  the  wind  and  the 
dryness  of  the  surface  of  the  ground,  could  show  that  three  days  after 
the  fire  he  found  partly  burned  shingles  from  600  feet  to  nearly  one- 
quarter  of  a  mile  beyond  the  burned  buildings,  though  he  did  not 
know  personally  where  they  came  from;  it  being  otherwise  shown 
that  burning  shingles  were  carried  in  that  direction,  and  that  fire 
was  in  fact  carrier  there  by  the  wind. 

Evidence — Photographs — Admissibility. — In  an  action  against  a  rail- 
way company  for  setting  out  a  fire,  photographs  showing  the  appear- 
ance and  situation  of  the  ground  burned  over,  and  the  combustible 
material  on  defendant's  right  of  way,  etc.,  were  admissible,  though 
the  photographer  did  not  testify,  and  no  one  testified  as  to  their  ac- 
curacy; the  testimony  tending  to  show  appearances  were  fairly  rep- 
resented therein. 

Railroads — Fires — ^Action — Evidence — ^Admissibility.* — In  an  action 

♦Foot-notes  appended  to  Toledo,  etc.,  R.  R.  v.  Star  Flouring  Mills 
Co.  (C.  C.  A.),  24  R.  R.  R.  557,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  557; 
Illinois  Cent.  R.  Co.  v.  Bailey  (111.),  21  R.  R.  R.  664,  44  Am.  &  Eng. 
R.  Cas.,  N.  S.,  664;  second  foot-note  appended  to  Knott  v.  Cape  Fear 
&  N.  Ry.  Co.  (N.  Car.),  21  R.  R.  R.  127,  44  Am.  &  Eng.  R.  Cas.,  N. 
S.,  127. 
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against  a  railway  company  for  setting  out  a  fire,  defendant  having 
offered  testimony  as  to  the  good  quality  of  screens  used  on  its  engines, 
still  in  use,  plaintiff  could  offer  a  piece  of  partly  burned  coal,  found 
since  the  trial  began,  near  the  point  where  the  fire  was  supposed  to 
have  started  on  the  snow,  within  two  feet  of  its  right  of  way  fence, 
18  or  19  feet  higher  than,  and  41  feet  from,  the  track. 

Same. — Where  plaintiff  charged  negligence  in  a  railway  company 
permitting  combustible  material  to  accumulate  on  the  right  of  way, 
its  ignition  by  sparks  from  engines,  and  negligence  in  permitting  the 
fire  to  spread,  it  was  not  essential  to  recovery  that  any  negligent  de- 
fect in  the  engine  or  negligence  in  its  management  be  shown,  nor  that 
the  igniting  spark  came  from  any  particular  engine. 

Same — Evidence — Sufficiency. — In  an  action  against  a  railway  com- 
pany for  setting  out  a  fire,  evidence  held  sufficient  to  show  the  fire 
was  started  by  sparks  from  one  of  the  company's  locomotives.  " 

Trial — ^Instructions — Nonconformity  to  Pleading. — In  an  action 
against  a  railway  company  for  setting  out  a  fire,  it  was  error  to  in- 
struct that,  if  the  fire  started  in  combustible  material  negligently 
permitted  to  accumulate  on  the  right  of  way,  plaintiff  could  recover, 
whether  the  fire  was  "set  by  some  other  person  or  by  defendant's  en- 
gines," where  the  declaration  charged  it  was  set  by  an  engine. 

Exceptions  from  Orange  County  Court;  Waterman,  Judge. 

Action  by  William  H.  Smith  against  the  Central  Vermont 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
brings  exceptions.     Reversed  and  remanded. 

Argued  before  RowELL,  C.  J.,  and  Tyler,  Munson,  and  Wat- 
son, JJ. 

March  M,  Wilson,  John  J.  Wilson,  and  R,  M.  Harvey,  for 
plaintiff. 

C.  S.  Palmer,  for  defendant. 

Watson,  J.  The  plaintiff  seeks  to  recover  damages  for  loss 
of  buildings  and  contents  by  fire  alleged  to  have  been  started  on 
the  defendant's  right  of  way  by  sparks  emitted  from  its  locomotive 
engines  April  1,  1905.  A  certified  transcript  of  the  entire  case  is 
made  a  part  of  the  bill  of  exceptions,  and  is  to  control.  The 
plaintiffs'  evidence  tended  to  show  that  on  the  day  above 
named  a  fire  was  started  in  the  dry  grass,  weeds,  and  bush  on 
defendant's  right  of  way,  about  one-half  of  a  mile  north  of  the 
railroad  station  at  Bethel;  that  the  land  was  very  dry,  and  the 
wind  blowing  toward  the  southeast ;  that  the  fire  burned  from  the 
railroad  right  of  way  onto  the  land  of  William  G.  Shaw,  and 
from  his  land  the  sparks  and  fire  were  carried  to  his  barn,  setting 
fire  to  it,  and  from  Shaw's  burning  barn  to  the  buildings  of  the 
plaintiff,  which,  with  their  contents,  were  destroyed.  Without 
objection  the  plaintiff  introduced  evidence  tending  to  show  that 
about  that  time  cinders  flew  every  day  from  trains  being  operated 
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on  that  part  of  defendant's  road ;  that  immediately  after  the  fire 
a  large  quantity  of  coal  cinders  were  found  on  defendant's  land  in 
the  locality  where  the  fire  started,  some  of  them  very  near  an 
inch  long  and  half  an  inch  wide,  and  that  like  cinders  were  found 
also  in  the  adjoining  field,  10  or  12  feet  from  the  fence. 

R.  I.  Flint,  a  civil  engineer,  and  witness  called  by  the  plaintiff, 
testified  to  certain  measurements  made  by  him  in  June  of  the 
next  year,  and  to  making  a  plan  which  was  used  as  an  exhibit 
in  the  case ;  that  he  was  shown  a  point,  and  told  it  was  where  the 
fire  started.  Evidence  was  introduced  later  in  the  trial  tending 
to  show  that  the  fire  did  in  fact  start  there.  Subject  to  exception, 
the  witness  was  permitted  to  testify  that  in  the  locality  pointed 
out  "were  embers,  remains  of  burned  woods  and  bushed,  and 
cinders,"  and  that  by  "cinders"  he  meant  "particles  of  partly 
burned  coal,"  which  he  carefully  examined.  It  was  essential  to 
the  plaintiff's  case  to  show  the  origin  of  the  fire  as  alleged.  The 
evidence  bearing  thereon  was  all  circumstantial.  The  appearance 
of  the  surface  where  the  fire  started,  with  reference  to  combustible 
matter  partly  burned  and  cinders  such  as  were  described  by  the 
witness,  was  relevant  evidence  upon  that  issue.  The  question  of 
remoteness  in  time  was  a  preliminary  qne,  determined  by  the  trial 
court,  and  nothing  appears  to  take  it  out  of  the  ordinary  rule 
excluding  revision. 

The  plaintiff  testified  that  three  days  after  the  fire  in  question 
he  went  over  the  burned  district,  on  which  occasion,  when  near 
the  place  where  the  fire  started,  he  saw  "the  2:30  passenger 
train"  going  north;  that  "cinders  flew  out  and  dropped  along;" 
and  that  after  the  train  passed  "there  was  a  little  fire  in  the 
grass."  He  was  then  allowed  to  testify,  against  defendant's  ob- 
jection, that  he  saw  this  fire  not  more  than  two  minutes  after  the 
train  passed,  and  that  it  was  between  the  track  and  the  fence, 
about  200  feet  north  of  where  he  was  standing,  as  tending  to  show 
the  dryness  of  surface,  the  character,  habit,  propensity,  and  poor 
condition  of  defendant's  locomotives,  and  that  the  cinders  which 
escaped  from  them  would  set  fire  to  combustible  material.  It  is 
urged  that  this  was  error,  since  ( 1 )  the  defendant  offered  to  point 
out  to  the  plaintiff,  and  to  give  a  history  of,  each  engine  which 
passed  that  point  on  the  day  of  the  fire  in  question,  and  to  give 
him  an  opportunity  to  inspect  the  same,  but  the  plaintiff  neglected 
to  avail  himself  thereof;  and  (2)  the  evidence  related  to  another 
engine  and  subsequent  to  the  fire  in  question.  There  was  no  evi- 
dence that  this  was  the  same  engine. 

The  doctrine  first  invoked  under  this  exception  is  that,  where 
the  injury  complained  of  is  shown  to  have  been  caused  by  sparks 
from  an  engine  which  is  specifically  kngwn  and  identified,  the  evi- 
dence should  be  confined  to  that  engine.  Hereon  it  appears  that 
on  May  2,  1905,  defendant's  attorney  wrote  a  letter  to  plaintiff's 
attorney,  offering  to  point  out  to  him  each  engine  which  passed 
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the  place  of  the  beginning  of  the  fire  causing  the  loss  on  the  day 
it  occurred,^  and  to  give  him  an  opportunity  to  examine  it,  and 
that  a  history  of  the  character  of  the  netting  and  spark  arresters 
in  each  would  be  given  him  if  he  so  wished.  In  reply  thereto 
by  letter  the  day  following  the  plaintiff's  attorney  said:  "I  will 
communicate  to  those  interested  what  you  say  about  inspecting 
engines.  Do  you  mind  giving  me  number  and  name  of  engine 
which  passed  north  about  12:30  (noon)  on  day  of  fire?'*  The 
record  does  not  show  any  reply  to  this  letter.  Indeed,  in  discussing 
before  the  court  below  the  matter  of  admitting  the  two  letters  in 
evidence,  it  was  stated  by  plaintiff's  counsel  without  contradiction 
that  no  reply  was  made.  Nor  does  it  appear  that  any  engines  were 
thus  pointed  out  or  inspection  had.  The  evidence  does  not  shoiv 
the  number  of  trains  that  passed  over  the  road  on  the  day  in 
question,  but  it  appears  that  there  were  four  or  rnore  within  a 
few  hours  previous  to  the  time  when  the  fire  was  discovered- 
According  to  some  of  the  evidence  a  train  passed  about  12  o'clock, 
noon,  and  smoke  was  seen  coming  from  the  locality  of  the  setting 
out  of  the  fire  within  less  than  15  minutes  thereafter.  Other  evi- 
dence tended  to  show  that  the  fire  was  discovered  shortly  after 
the  passing  of  the  freight  train  going  north,  which  left  Bethel 
at  12:30  o'clock.  It  is  not  claimed  that  any  of  the  engines  hauling 
the  four  or  more  trains  passing  within  the  few  hours  previous 
to  the  discovery  of  the  fire  were  specifically  known  and  identified  : 
and  the  effect  of  an  offer  to  point  out  the  offending  engine  we  need 
not  consider,  for  no  such  offer  was  made.  As  before  seen,  it 
was  to  point  out/  "each  engine  that  passed  there  on  that  day." 
Whatever  may  be  said  regarding  the  soundness  of  the  modified 
rule  contended  for,  when  applicable,  surely  the  record  before  us 
does  not  present  a  case  that  comes  within  it.  In  Pennsylvania  it 
is  held  that  where  the  injury  complained  of  is  shown  to  have  been 
caused,  or  in  the  nature  of  the  case  could  only  have  been  caused, 
by  sparks  from  an  engine  which  is  known  and  identified,  the  evi- 
dence should  be  confined  to  the  condition  of  that  engine,  its  man- 
agement, and  its  practical  operation.  Yet  in  Henderson  v.  Phila- 
delphia, etc..  Ry.  Co.,  144  Pa.  461,  22  Atl.  851,  16  L.  R.  A.  299, 
27  Am.  St.  Rep.  652,  where  the  evidence  showed  that  four  engines 
drawing  trains  had  passed  within  an  hour  before  the  discovxry  of 
the  fire,  three  of  them  being  unknown  and  unidentified,  and  the 
one  to  which  the  fire  was  attributable  not  definitely  ascertained,  it 
was  held  competent  for  the  plaintiff  to  prove  that  the  defendant's 
locomotives  generally,  or  many  of  them,  at  or  about  the  time 
of  the  occurrence,  threw  sparks  of  unusual  size  and  kindled 
numerous  fires  upon  that  part  of  the  road,  to  sustain  or 
strengthen  the  inference  that  the  fire  originated  from  the  cause 
alleged.  In  Hoskipson  7'.  Central  Vt.  Ry.  Co.,  66  Vt.  618,  30  Atl. 
24,  it  was  impossible  for  the  plaintiff  to  furnish  any  proof  as  to 
the  particular  engine  which  he  claimed  had  caused  the  loss.     It 
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was  held  that  under  those  circumstances  the  plaintiff  was  prop- 
erly allowed  to  introduce  evidence  as  to  any  of  defendant's  engines 
which  had  been  in  use  upon  the  line  within,  a  reasonable  time  be- 
fore the  alleged  fire.  In  Grand  Trunk  Ry.  Co.  v.  Richardson,  91 
U.  S.  454,  23  L.  Ed.  357,  defendant's  railroad  bridge  first  took 
fire,  from  which  the  fire  was  carried  to  the  plaintiff's  mill.  The 
plaintiff's  testimony  tended  to  show  that  the  fire  originated  from 
the  locomotive  of  one  of  two  known  trains,  but  the  particular 
engines  drawing  those  trains  were  not  identified.  One  assignment 
of  error  was  that  the  plaintiff  was  allowed  to  prove,  under  ob- 
jection, that  at  various  times  during  the  summer  before  the  fire 
occurred  some  of  the  defendant's  locomotives  scattered  fire  when 
going  past  the  mill  and  bridge,  without  showing  that  either  of 
those  which  plaintiff  claimed  communicated  the  fire  was  among 
the  number,  and  without  showing  that  the  locomotives  were  sim- 
ilar in  their  make,  their  state  of  repair,  or  their  management  to 
those  claimed  to  have  caused  the  fire.  It  was  held  that  the  cross- 
ing of  the  bridge  by  defendant's  engines  not  long  before  it  took 
fire  raised  at  least  some  probability,  in  the  absence  of  proof  of 
any  other  known  cause,  that  they  caused  the  fire,  and  that  this 
probability  was  strengthened  by  the  fact  that  some  engines  of 
the  same  defendant,  at  other  times  during  the  same  season,  had 
scattered  fire  during  their  passage. 

The  precise  question  raised  by  the  second  ground  of  the  excep- 
tion does  not  appear  to  have  been  passed  upon  in  this  state. 
As  just  seen,  the  question  presented  in  the  Hoskinson  Case  had 
reference  to  other  engines  before  the  injury  complained  of.  So 
in  Cleveland  v.  Grand  Trunk  Ry.  Co.,  42  Vt.  449,  where  the 
evidence  received  was  "that  on  or  about  the  time  of  the  fire  in 
-question  the  engines  in  use  by  the  defendant,  running  past  the 
plaintiff's  mills,  generally  and  habitually  scattered  fire  from  the 
ashpans  and  smokestacks,"  the  times  to  which  the  evidence  re- 
lated were  all  before  the  fire  occurred.  There  the  defendant  had 
a  large  number  of  engines  which  it  used  indiscriminately  over 
that  part  of  the  road.  The  evidence  was  held  to  have  been  prop- 
erly admitted,  since  the  inference  would  be  from  it,  in  connection 
with  evidence  tending  to  show  that  engines  which  so  scattered 
fire  as  that  it  kindles  along  the  roadside  are  not  of  proper  con- 
struction and  suitable  repair,  that  the  fire  in  question 
was  caused  by  one  of  those  defective  engines.  In  Hen- 
derson z*.  Philadelphia,  etc.,  Ry.  Co.,  144  Pa.  461,  22 
Atl.  851  16  L.  R.  A.  299,  27  Am.  St.  Rep.  652,  it  was 
held  that  evidence  of  this  character  should  be  confined  to  the  negli- 
gent operation  of  the  engines  at  or  about  the  time  of  the  fire,  with 
such  reasonable  latitude,  before  and  after  the  occurrence,  as  is 
-sufficient  to  render  the  proof  practicable.  In  Field  z'.  N.  Y.  Cen- 
tral R.  R.  Co.,  32  N.  Y.  339,  subject  to  exception,  a  witness  was 
allowed  to  testify  that  he  had  frequently  seen  live  coals  on  the 
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track,  "before  and  since"  the  fire;  that  it  was  a  very  common 
thing.  The  testimony  was  held  to  have  a  bearing  on  the  question 
of  the  cause  of  the  fire,  and  properly  admitted.  Evidence  of  the 
same  character  regarding  other  engines,  both  before  and  after 
the  occurrence  in  controversy,  was  held  legitimate  for  the  same 
purpose  in  Gowen  v.  Glaser  (Pa.)  10  Atl.  417,  Campbell  v.  Mis- 
souri Pacific  Ry.  Co.,  121  Mo.  340,  25  S.  W.  936,  25  L.  R.  A. 
175, 42  Am.  St.  Rep.  530 ;  Alabama  &  V.  Ry.  Co.  v,  iEtna  Ins.  Co., 
35  South.  304,  82  Miss.  770,  and  Koontz  v.  O.  R.  &  N.  Co.,  20 
Or.  3,  23  Pac.  820 ;  and  in  Matthews  v.  Missouri  Pacific  Ry.  Co., 
142  Mo.  645,  44  S.  W.  802,  evidence  relating  wholly  to  another 
engine  subsequent  to  the  fire  causing  the  damage  was  held  prop- 
erly received.  Although  there  is  not  a  unanimity  of  decision  on 
the  question,  we  think  it  may  be  said  from  the  weight  of  authority 
that  this  kind  of  evidence  is  admissible  as  tending  to  show  such 
a  capacity  or  tendency  in  the  class  of  engines  passing  over  the 
line  to  emit  sparks  as  to  be  evidence  tending  to  prove  the  possi- 
bility, and  a  consequent  probability,  that  the  fire  in  question  was 
caused  by  one  of  defendant's  engines;  and  we  see  no  good  rea- 
son for  any  difference  in  the  tendency  of  such  evidence,  whether 
it  relates  to  other  engines  within  a  reasonable  time  before,  or 
within  a  reasonable  time  after,  the  occurrence  of  which  com- 
plaint is  made. 

For  the  purpose  of  showing  the  force  and  direction  of  the  wind, 
also  the  dryness  of  the  surface  of  the  ground,  at  the  time  of  the 
fire,  the  plaintiff  was  allowed  to  testify,  subject  to  exception,  that 
on  the  third  day  after  the  fire  he  found  shingles  partly  burned 
in  Marsh's  pasture,  some  on  what  is  called  the  "Ed  Armour 
place,"  and  some  back  of  Mr.  Preston's  house.  This  house  is  in 
the  vicinity  of  600  feet  southeast  of,  where  Shaw's  buildings  were 
burned.  The  other  places  named  are  farther  in  the  same  direc- 
tion; the  farthest  being  nearly  one-quarter  of  a  mile.  The  ad- 
mission of  this  evidence  was  not  error.  Nor  was  there  error  in 
overruling  defendant's  motion  to  strike  out  the  testimony  thus 
given,  because  the  witness  testified  in  cross-examination  that  he 
did  not  know  where  the  partly  burned  shingles  came  from,  except 
as  others  told  him.  It  was  otherwise  shown  that  burning  brands 
and  shingles  were  carried  in  that  direction  at  the  time  of  the  fire, 
and  that  fire  was  in  fact  carried  there  by  the  wind,  which 
was  blowing  toward  the  southeast. 

Exception  was  taken  to  the  admission  of  four  photographs  in 
evidence,  as  showing  the  appearance  and  situation  of  the  ground 
burned  over,  the  combustible  material  on  defendant's  right  of 
way,  and  the  remains  of  such  material  on  that  territory.  They 
were  objected  to  as  incompetent  and  that  no  proper  foundation 
had  been  laid  for  their  introduction.  True,  the  person  by  whom 
the  photographs  were  taken  was  not  called  as  a  witness,  and  no 
one  in  terms  testified  to  their  accuracy.    Several  witnesses,  how- 
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ever,  gave  evidence  tending  to  show  that  the  appearances  in  the 
respects  named  were  fairly  represented  therein.  One  witness 
testified  to  being  present  right  away  after  the  fire,  when  some  of 
them  were  taken.  Photographs  may  be  proved  and  used  in  evi- 
dence in  the  same  manner  as  maps  or  other  diagrams.  It  cannot 
be  said  that  they  were  improperly  admitted.  Archer  v,  N.  Y.,  N. 
H.  &  H.  R.  R.  Co.,  106  N.  Y.  589,  13  N.  E.  318;  People  v.  Jack- 
son, 111  N.  Y.  362,  19  N.  E.  54;  Alberti  v.  N.  Y.,  L.  E.  &  W.  R. 
R.  Co.,  118  N.  Y.  77,  23  N.  E.  35,  6  L.  R.  A.  765. 

The  defendant  introduced  expert  evidence  tending  to  show  the 
good  quality  and  capacity  of  the  screens  of  netting  used  on  its 
engines,  that  its  engines  generally  were  in  the  same  state  of  re- 
pair before  as  after  the  fire,  and  that  the  same  system  of  screen- 
ing was  still  in  use  by  it.  In  rebuttal  the  plaintiff  testified  that 
since  the  trial  began  he  had  noticed  pieces  of  partly  burned 
coal  near  the  point  where  the  fire  was  supposed  to  have  originated, 
along  on  the  snow  within  lj4  or  2  feet  of  the  fence  of  the  defend- 
ant's right  of  way,  18  or  19  feet  higher  up  than  the  track,  and 
about  41  feet  from  the  raij.  One  of  the  pieces  of  coal  thus  found 
was  introduced  as  an  exhibit,  subject  to  exception  on  the  ground 
that  it  was  incompetent  and  irnmaterial,  as  tending  to  impeach 
the  judgment  of  defendant's  experts  as  to  the  qualit>;  and  capacity 
of  the  screens  used.  We  think  it  may  fairly  be  inferred  that  these 
pieces  of  partly  burned  coal  were  thrown  out  by  some  passing 
locomotive.  The  evidence  was  therefore  relevant  for  the  purpose 
for  which  it  was  received.  "It  was  like  evidence  of  an  experi- 
ment made  use  of  to  show  that  something  did  in  fact  happen," 
which  had  a  tendency  to  lessen  the  credibility  of  the  testimony 
given  by  defendant's  expert  witnesses.  A  partial  dissimilarity  of 
conditions  bears  more  upon  the  weight  of  such  evidence  than  on 
its  admissibility.  Hoskinson  v.  Central  Vt.  R.  Co.,  66  Vt.  618,  30 
Atl.  24;  State  v,  Flint,  60  Vt.  504,  14  Atl.  178.  What  we  have 
said  in  an  earlier  paragraph  touching  remoteness  is  equally  ap- 
plicable here. 

Exception  was  saved  to  the  overruling  of  the  motion  that  plain- 
tiff be  required  to  specify  and  elect  which  train  he  complains 
of,  and  in  respect  to  the  management  .of  which  train  he  charges 
the  defendant  with  negligence.  The  third  count  charges  negli- 
gence in  suffering  and  permitting  combustible  material  to  gather, 
accumulate,  etc.,  en  defendant's  right  of  way,  the  setting  fire 
thereto  by  sparks  from  its  engines,  and  negligence  in  allowing 
the  fire  to  spread,  etc.  It  is  not  necessary  to  a  right  of  recovery 
under  this  count  that  any  negligence  in  the  construction  or  man- 
agement of  the  engines  be  proved,  nor  that  the  igniting  spark  or 
sparks  be  shown  to  have  come  from  any  particular  one  of  de- 
fendant's engines.  Smith  v.  London  &  Southwestern  Ry.  Co.,  L. 
R.  6  C.  P.  14,  18  Eng.  Rul.  Cas.  726;  O'Neill  v.  X.  Y.,  O.  &  W. 

28  R  R  R— 48 
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R.  Co.,  115  N.  Y.  579,  22  N.  E.  217,  5  L.  R.  A.  591 ;  Delaware, 
etc.,  R.  Co.  V.  Salmon,  39  N.  J.  Law,  299,  23  Am.  Rep.  214.  It 
follows  that  the  motion  was  properly  overruled. 

The  defendant  excepted  to  the  overruling  of  its  motion  for  a 
verdict,  at  the  close  of  the  evidence,  on  the  grounds  (1)  that  no 
competent  evidence  had  been  introduced  tending  to  show   that 
the  fire  which  destroyed  the  plaintiff's  property  originated  with 
any  engine  operated  by  the  defendant,  and  (2)  that  there  was  no 
proof  that  any  fire  set  out  by  defendant's  engines  continued  or 
extended  to,  and  was  the  proximate  cause  of  the  destruction  of, 
the  plaintiff's  property.     But  there  was  no  error  in  this  ruling. 
The  evidence  tends  to  show  negligence  by  the  defendant  in  per- 
mitting dry  weeds,  dry  grass,  and  brush  to  accumulate  and  re- 
main on  its  right  of  way  in  the  locality  where  the  evidence  tends 
to  show  the  fire  in  question  started,  when  it  spread  to  and  con- 
sumed the  plaintiff's  property.    It  is  not  necessary  here  to  discuss 
in  detail  the  evidence  of  the  origin  of  the  fire.     Suffice  it  that, 
under  our  holdings  on  the  questions  already  discussed,  tlie  record 
shows  considerable  evidence  tending  to  show  that  the  fire  was  set 
by  sparks  from  one  of  defendant's  locomotives.     No  contention 
IS  made  .but  if  the  fire  thus  originated  and  was  continuous,  with- 
out the  intervention  of  any  new  and  independent  cause,  and  con- 
sumed the  plaintiff's  property,  it  was  the  proximate  cause  of  the 
injury.    In  a  supplemental  charge,  to  which  exception  was  taken, 
the  jury  were  instructed,  in  substance,  that  if  the  fire  originated 
in  combustible  material  which  was  negligently  allowed  to  accumu- 
late along  defendant's  right  of  way,  and  spread  therefrom  until 
it  destroyed  the  plaintiff's  property,  then  the  plaintiff  would  be 
entitled  to  recover,  no  matter  how  the  fire  got  into  the  combustible 
material,  "whether  set  by  some  other  person,  or  by  the  defendant's 
engines,"  defective  or  not  defective. 

Every  count  of  the  declaration  alleges  in  effect  that  the  fire 
was  set  by  live  sparks  and  fire  from  defendant's  engines.  There 
is  no  allegation  that  it  originated  in  any  other  way.  There  was  no 
evidence  tending  to  show  that  it  was  "set  by  some  other  person." 
The  charge  permitted  the  plaintiff  to  recover,  even  though  the 
fire  was  set  by  a  trespasser — a  basis  of  fact  outside  of  the  scope  of 
the  declaration,  and  outside  of  the  evidence  in  the  case.  This  was 
error. 

Judgment  reversed,  and  cause  remanded. 
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Pillow  v.  College  Hill  Light  &  Traction  Co.  . 

(Supreme  Court  of  Arkansas,  March  16,  1908.) 
[109  S.  W.  Rep.  1019.] 

Street  Railroads — Injury  to  Traveler — Companies  Liable. — A  com- 
pany organized  for  the  purpose  of  building  and  selling  street  rail- 
ways is  not  liable  for  injuries  from  the  operation  thereof  after  the 
road  has  been  delivered  to  a  purchaser,  in  the  absence  of  a  showing 
that  it  was  not  properly  constructed  at  the  time  of  delivery.         * 

Street  Railroads — Construction — Restoring  Streets.* — A  street  rail- 
way company  is  liable  for  injuries  resulting  from  its  failure  to  per- 
form its  absolute  duty  of  keeping  the  part  of  the  street  occupied  by 
its  tracks  in  a  reasonably  safe  condition. 

Same — Evideitce — Questions  for  Jury. — In  an  action  against  a 
street  railroad  company  for  injuries  to  a  traveler  on  a  city  street 
by  being  thrown  from  a  vehicle  by  its  wheel  striking  an  obstruction 
placed  and  maintained  by  the  railroad  company,  evidence  held  suffi- 
cient to  go  to  the  jury  on  the  questions  whether  the  defendant  failed 
to  keep  the  street  surface  in  repair  about  its  tracks,  and  whether 
such'  failure  was  the  proximate  or  concurring  cause  of  plaintiff^s  in- 
jury. 


♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  street  railways  with  respect  to  keeping  the  streets  oc- 
cupied by  their  tracks  in  a  safe  condition  for  other  users  of  streets, 
sec  Fair  Haven  &  Westville  R.  Co.  v.  New  Haven  (U.  S.)»  22  R. 
R.  R.  160,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  160  (constitutionality  of 
Conn,  act  of  July  1,  1895,  imposing  upon  street  railway  companies 
cost  of  paving  and  repairing  that  part  of  streets  occupied  by  their 
tracks);  Haynes  v.  Waterville  &  O.  St.  Ry.  (Me.),  21  R.  R.  R.  84,  44 
Am.  &  Eng.  R.  Cas.,  N.  S.,  84  (liability  of  company  for  injury  to 
person  riding  in  wagon,  which  resulted  from  imperfect  condition  of 
track,  as  affected  by  fact  that  company  was  authorized  by  railroad 
commissioners  to  run  cars  before  its  track  was  finished);  Binninger 
V.  City  of  New  York  (N.  Y.),  10  R.  R.  R.  98,  33  Am.  &  Eng.  R.  Cas., 
N.  S.,  98  (company  was  not  relieved  from  duty  of  repairing  streets 
and  for  liability  for  personal  injuries  from  defects  in  streets);  City 
of  Williamsport  ^'.  Williamsport  Pass.  Ry.  Co.  (Pa.),  8  R.  R.  R. 
841,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  841  (company,  under  its  charter, 
could  not  be  required  to  repave  with  new  kind  of  material);  City  of 
Springfield  v.  Springfield  St.  Ry.  Co.  (Mass.),  4  R  R.  R.  815,  27  Am. 
&  Eng.  R.  Cas.,  N.  S.,  815;  City  of  Worcester  v.  Worcester  Console  St. 
Ry.  Co.  (Mass.),  4  R.  R.  R.  856,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  856 
(duty  to  repair  street);  City  of  Reading  v.  United  Traction  Co.  (Pa.). 
4  R.  R.  R.  625,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  625  (recovery  by  city 
where  railway  has  neglected  to  pave);  City  of  Springfield  v.  Spring- 
field St.  Ry.  Co.  (Mass.),  4  R.  R.  R.  815,  27  Am.  &  Eng.  R.  Cas.,  N. 
S.,  816  (statute  relieving  company  of  duty  of  repairing  street  was  not 
unconstitutional  as  imparing  contract  obligations);  Lee  v.  Boston  El. 
Ry.  Co.  (Mass.),  7  R.  R.  R.  346,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  346 
(street  railway  was  guilty  of  no  negligence  in  making  ridge  of  earth 
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Pugh  V.  Texarkana  L.  &  P.  Co 
Appeal  from  Circuit  Court,  Miller  County ;  J.  M.  Carter,  Judge- 
Action  by  Bayne  Pugh  against  the  Texarkana  Light  &  Traction 
Company  and  the  College  Hill  Light  &  Traction  Company,  and 
by  Maude  Estelle  Pillow,  by  her  next  friend,  against  the  College 
Hill  Light  &  Traction  Company.  From  judgments  for  de- 1 
fendants,  both  plaintiffs  appeal.  Affirmed  as  to  the  College  Hfll 
Light  &  Traction  Company,  and  reversed  and  remanded  as  to  the 
Texarkana  Light  &  Traction  Company. 

Dan  W,  Jones  and  Scott  &  Head,  for  appellants. 
Wm,  H.  Arnold,  for  appellees. 

Battle,  J.  The  plaintiffs  in  these  cases,  who  are  appellants 
in  this  court,  in  separate  actions,  sued  for  damages  on  account  of 
an  accident  which  occurred  in  the  city  of  Texarkana,  in  this 
state,  on  the  4th  day  of  July,  1904,  as  follows:  Plaintiffs  and 
others  were  riding  in  a  two-seated  surrey,  and  the  horse  drawing 
the  same  became  frightened  on  Beech  street,  and  ran  downgrade 
three  blocks,  and  across  two  streets,  into  Broad  street,  and  upon 
a  culvert  in  the  street  railway  which  was  operated  by  the  Tex- 
arkana Light  &  Traction  company  in  that  street.  The  surrey  was 
thereupon  overturned,  and  the  occupants  were  thrown  out,  and 
some  of  them,  if  not  all,  were  thrown  upon  the  railway.  A  street 
car  passing  at  that  time  ran  upon  those  upon  the  railway,  killing 
two,  and  crushing  the  feet  or  part  of  the  legs  of  Maude  E.  Pil- 
low, one  of  the  plaintiffs.  Mrs.  Bayne  Pugh,  the  other  plaintiff, 
was  severely  bruised. 

Mrs.  Bayne  Pugh  alleged  in.  her  complaint : 

"That  the  College  Hill  Light  &  Traction  Company  was  on  the 
4th  day  of  July,  1904,  the  owner  of  an  electric  railway  then  built 
and  constructed  along  Broad  street,  past  Beech  street,  in  the 
city  of  Texarkana,  in  this  state,  from  the  intersection  of  Broad 
and  Hazel  streets  to  College  Hill,  about  two  miles  in  length,  and 

between  its  track  and  sidewalk  under  direction  of  commissioner  of 
highways);  Montgomery  St.  Ry.  Co.  v.  Smith  (Ala.),  19  R.  R.  R.  131, 
42  Am.  &  £ng.  R.  Cas.,  N.  S.,  131  (implied  obligation  of  company  to 
keep  that  part  of  street  occupied  by  it  free  from  pitfalls  and  in  safe 
conditioii,  etc.);  foot-note  appended  to  Howard  v.  Union  R.  Co.  (R. 
I.),  11  R.  R.  R.  320,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  320;  Leary  v. 
Boston  El.  Ry.  Co.  (Mass.),  1  R.  R.  R.  481,  24  Am.  &  Eng.  R.  Cas., 
N.  S.,  481  (liability  of  company  for  personal  injury  caused  by  exca- 
vation made  by  sewer  contractor);  note  appended  to  Goodrich  v. 
Berlington,  etc.,  Ry.  Co.  (Iowa),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  719; 
note  appended  to  City  of  Philadelphia  v.  Hestonville,  etc.,  R.  Co. 
(Pa.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  659;  note,  l  Am.  &  Eng.  R.  Cas., 
N.  S.,  177  (use  of  T  rails  by  street  railways);  note,  1  Am.  &  Eng.  R. 
Cas.,  N.  S.,  292,  et  seq.  (duty  to  keep  track  and  street  in  repair); 
notes  appended  to  City  of  Ft.  Worth  v.  Allen  (Tex.  Civ.  App.),  1 
Am.  &  Eng.  R.  Cas.,  N.  S.,  282  (duty  to  keep  track  and  street  in  re- 
pair); notes.  7  Am.  &  Eng.  R.  Cas.,  N.  S,,  786;  note,  5  Am.  &  Eng.  R. 
Cas.,  N.  S.,  719. 


Vol.  29  R  R  R— Voi.  52  Am  &  Eng  R  Cas  N  S        757 

Pugh  V.  Tezarkana  I^.  &  P.  Co 

at  the  same  time  and  for  some  time  previous  the  Texarkana  Light 
&  Traction  Company  was  operating  said  line  of  railway  under 
some  arrangement  or  agreement  between  said  defendants,  the 
nature  of  which  was  unknown,  to  the  plaintiff.  That  on  the  said 
4th  day  of  July,  1904,  the  plaintiff  was  riding  in  a  two-seated 
carriage  or  surrey  accompanied  with  relatives  and  friends,  when 
in  passing  along  Beech  street,  at  or  near  Sixth  street,  going  to- 
ward said  Broad  street,  the  horse  drawing  said  surrey  became 
frightened  at  the  explosion  of  a  fire  cracker,  or  some  other  cause 
unknown  to  plaintiff,  and  proceeded  to  run  along  said  Beech 
street,  which  descends  toward  Broad  street,  and  the  driver  was 
unable  fully  to  check  or  control  said  horse,  and,  running  down 
on  the  west  side  of  said  Beech  street,  pulled  the  left  front  wheel 
of  said  surrey  against  an  obstruction  placed  by  said  College  Hill 
Light  &  Traction  Company  near  the  center  of  Broad  street,  and 
said  obstruction  constituting  a  part  of  the  bed  or  track  of  said 
College  Hill  Light  &  Traction  Company's  railroad,  and  which  ob- 
struction said  wheel  could  not  and  did  not  mount,  and  said  horse 
turned  toward  the  right,  pulled  said  wheel  against  the  rail  of  said 
track  adjacent  and  near  to  said  obstruction,  where  the  track  had 
not  been  constructed  and  was  not  then  maintained  for  one  foot 
outside  of  said  rail  to  conform  with  the  character  of  material 
with  which  the  balance  of  said  street  adjacent  thereto  had  been 
constructed,  but  was  constructed  and  maintained  of  softer  ma- 
terial that  had  not  been  made  solid  and  compact,  and  said  wheel, 
sinking  low  on  said  track  close  to,  and  hugging  said  rail,  could 
not  and  did  not  mount  said  rail,  and  said  horse  pulling  said  wheel 
along  and  against  said  rail  caused  said  surrey  to  be  overturned, 
whereby  plaintiff  was  thrown  from  said  surrey  upon  the  track 
of  said  railway,  at  or  near  the  intersection  of  Beech  and  Broad 
streets,  Beech  street  being  at  right  angles  to  Broad  street. 

"That  the  ordinance  or  franchise  from  the  city  of  Texarkana 
under  which  the  said  College  Hill  Light  &  Traction  Company  had 
constructed  said  line  of  railway,  and  under  which  said  Texarkana 
Light  &  Traction  Company  was  then  maintaining  and  operating 
said  line,  required  the  rails  of  said  track  to  be  so  laid  as  to  con- 
form to  the  surface  of  the  street;  yet  the  said  railroad  was  where 
said  surrey  struck  said  obstrucHon  by  said  College  Hill  Company 
so  carelessly,  negligently,  and  in  violation  of  said  ordinance  con- 
structed and  maintained,  and  was  by  the  defendant  Texarkana 
Company,  so  carelessly,  negligently,  and  in  violation  of  said  or- 
dinance maintained  and  operated,  with  full  knowledge  of  said 
obstruction,  during  said  4th  day  of  July,  1904,  that,  where  said 
wheel  met  with  said  obstruction,  the  rail  of  said  track  resting  on 
said  obstruction  was  at  an  elevation  of  15  inches  above  the  sur- 
face of  Broad  street  adjacent  thereto. 

"Said  ordinance  further  provides  that  the  space  between  the 
rails  of  said  track  and  for  one  foot  outside  each  rail  should  be 
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constructed  as  to  conform  with  the  character  of  material  with 
which  the  balance  of  the  street  was  composed,  and  that  the  bal- 
ance of  .the  street  had  been  and  was  then  improved  with  a  gravel 
coating  pressed  down  and  made  compact  to  the  depth  of  eight 
inches,  forming  a  firm  and  solid  roadbed,  yet  said  College  Hill 
Company  carelessly,  negligently,  and  in  violation  of  said  ordi- 
nance had  constructed  and  during  said  4th  day  of  July,  1904,  was 
carelessly,  negligently,  and  in  violation  of  said  ordinance  main- 
taining its  said  track  for  one  foot  outside  the  rail,  where  said 
left  front  wheel  struck  and  ran  alongside  of  said  rail,  with  earth 
of  softer  nature  than  gravel,  and  with  gravel  of  less  than  eight 
inches  in  depth,  and  not  pressed  down,  and  made  compact  as  the 
balance  of  said  street,  and  the  defendant,  the  Texarkana  Com- 
pany, was  on  and  during  said  4th  day  of  July,  1904,  carelessly, 
negligently,  and  in  violation  of  said  ordinance  maintaining  and 
operating  said  railway  at  said  point  in  said  careless  and  negligent 
condition,  contrary  to  the  provisions  of  said  ordinance  and  with 
full  knowledge  of  such  condition. 

"That,  by  reason  of  the  overturning  of  said  surrey,  plaintiff  was 
violently  thrown  or  fell  from  her  seat  in  said  surrey  upon  the 
ground,  and  was  thereby  greatly  bruised,  wounded,  and  injured 
upon  her  head,  shoulders,  back,  sides,  and  hips,  and  thereby  made 
sick  and  suffered  great  physical  and  mental  pain,  and  said  in- 
juries remained  upon  her  unhealed  for  the  ensuing  six  months, 
during  alt  which  time  she  suffered  said  pain,  to  her  damage  in 
the  sum  of  $1,000." 

The  second  count,  after  like  allegations  as  in  the  first  as  to  the 
ownership  of  said  railway  by  said  College  Hill  Company,  and 
being  operated  by  the  Texarkana  Company,  alleged : 

"That,  under  the  same  ordinance  heretofore  referred  to,  it 
was  provided  that  all  cars  to  be  used  on  said  line  should  be  of 
modern  equipment  and  provided  with  fenders,  yet  the  defendant, 
the  Texarkana  Company,  carelessly,  negligently,  in  violation  of 
said  ordinance,  on  said  4th  day  of  July,  1904,  failed  and  neg- 
lected to  use  cars  provided  with  air  brakes,  which  were  then  of 
modern  improvement,  and  customarily  used  upon  street 
railways,  and  failed  to  provide  fenders  for  its  cars. 
Said  ordinance  further  provided  tliat  the  rate  of  speed  at  which 
cars  might  be  operated  on  said  line  of  railway  along  on  Broad 
street  and  past  Beech  street  might  be  15  miles  per  hour,  yet  the 
rate  of  speed  at  which  the  car  doing  said  damage  was  then  care- 
lessly, negligently,  and  in  violation  of  ordinance  being  run  by  said 
Texarkana  Company  was  greater  than  15  miles  per  hour,  to  wit, 
at  a  speed  of  25  miles  per  hour. 

"That  while  plaintiff  was  lying  at,  on,  or  near  the  track  of  said 
railway  at  or  near  the  intersection  of  Broad  and  Beech  streets, 
where  she  had  been  thrown,  and  before  she  was  able  to  arise,  a 
car  of  the  Texarkana  Company,  came  along  upon  the  track,  going 
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west  on  said  Broad  street,  at  said  careless  and  negligent  speed,  and 
without  any  brake  shoe  upon  one  of  the  front  wheels  of  said  car, 
and  in  charge  of  a  motorman  placed  in  charge  of  the  car  by  said 
Texarkana  Company,  and  said  motorman  approached  and  came 
across  the  crossing  of  said  Beech  and  Broad  Streets  at  said  care- 
less and  negligent  speed,  and  was  keeping  no  lookout  for  persons 
or  vehicles  approaching  or  attempting  to  cross  or  enter  upon  said 
railway  tracks  at  or  near  the  intersection  of  said  streets,  as  was 
said  motorman's  duty,  and  without  any  air  brakes  or  fenders  on 
said  car,  and  without  any  brake  or  shoe  on  one  of  the  front  wheels 
of  said  car,  whereby  said  motorfnan  was  unable  to  stop  said  car 
as  quickly  as  he  otherwise  could,  and  said  motorman,  without 
observing  as  he  could  and  should  have  done  the  approach  of  said 
approaching  horse  and  surrey,  carelessly  and  negligently  ran 
said  car  against  said  overturned  surrey,  and  against  plaintiff  lying 
beneath  said  surrey,  whereby  she  received  additional  scratches, 
wounds,  and  bruises  upon  her  head,  neck,  shoulders,  back,  side, 
and  hips,  whereby  she  was  made  sick,  and  then  and  for  a  long 
time  thereafter  suffered  great  physical  and  mental  pain,  to  her 
damage  in  the  additional  sum  of  $1,000.  The  injuries  com- 
plained of  directly  resulted  from  all  the  alleged  causes  of  negli- 
gence combined  co-acting  to  produce  a  common  result,  to  wit, 
the  damage  and  injuries  complained  of. 

"Wherefore  judgment  is  prayed  against  said  defendants  in  the 
sum  of  $2,000,  and  a  lien  upon  the  property  of  the  defendants  de- 
clared in  accordance  with  the  statutes.** 

The  defendants  filed  separate  answers,  and  severally  denied 
that  the  street  railway  constituted  an  obstruction  in  Broad  street ; 
that  they  unskill fully  or  negligently  constructed  or  maintained  it 
(the.  street  railway).  The  College  Hill  Light  &  Traction  Com- 
pany denied  that  it  owned  or  operated  any  cars,  and  the  Tex- 
arkana Light  &  Traction  Company  denied  that  it  carelessly  or 
negligently  operated  the  cars  on  the  street  railway.  They  denv 
that  plaintiff  was  violently  thrown  to  the  ground,  or  was  greatly 
bruised  or  injured,  or  damaged  in  the  sum  of  $1,000,  or  any 
other  sum. 

They  alleged  that,  if  plaintiff  was  injured,  the  proximate  cause 
of  the  accident  was  the  negligent  riding  by  plaintiff  in  a  surrey 
drawn  by  a  vicious  and  unruly  horse,  and  the  running  away  of 
the  horse  with  the  surrey  down  Beech  street,  and  rapidly  turning 
to  the  right  when  it  reached  Broad  street,  and  overturning  the 
surrey  by  reason  of  its  momentum,  and  throwing  the  occupants  to 
the  ground;  and  that  the  accident  was  not  caused  by  or  con- 
nected with  the  construction  of  the  street  car  track. 

The  action  of  Maude  E.  Pillow  was  only  against  the  College 
Hill  Light  &  Traction  Company.  She  was  in  the  surrey  with 
Mrs.  Pugh  at  the  time  of  the  accident,  and  made  substantially  the 
same  allegations  contained  in  the  complaint  of  Mrs.  Pugh.     She 
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further  alleged  that  the  ^motorman  in  charge  of  the  car  carelessly 
and  negligently  ran  it  upon  and  over  both  of  her  feet  or  legs,  and 
thereby  greatly  bruised  and  mangled  both  of  her  feet  and  the 
lower  part  of  her  legs,  and  that,  to  save  her  life,  both  of  her  legs 
were^  amputated ;  and  that  she  was  thereby  damaged  in  the  sum 
of  $50,000,  for  which  she  asked  judgment. 

The  answer  of  the  defendant  was  substantially  the  same  as  it 
was  in  the  first  case. 

There  was  a  separate  trial  in  each  action.  The  evidence  in  both 
cases  was  substantially  the  same.  After  it  was  closed,  the  court 
instructed  the  jury  in  each  case  to  return  a  verdict  in  favor  of 
the  defendants  which  was  done. 

The  College  Hill  Light  &  Traction  Company  was 
organized,  among  other  things,  to  build  and  sell  street 
railways,  and  not  for  the  purpose  of  operating  them. 
It  constructed  the  railway  question  under  a  contract  with 
the  Texarkana  Light  &  Traction  Company,  and  sold  the  same  to 
the  latter  company.  The  sale  was  completed  by  delivery  in  May, 
1904,  and  from  that  time  the  purchaser  had  exclusive  possession 
thereof  and  operated  it,  and  was  doing  so  at  the  time  of  the  ac- 
cident on  the  4th  day  of  July,  1904.  There  was  no  evidence  that 
it  was  not  properly  constructed  at  the  time  of  the  delivery;  but, 
on  the  contrary,  the  evidence  tends  to  show  that  it  was.  The  ver- 
dict in  favor  of  it  in  both  cases  is  correct. 

There  was  a  drain  across  Broad  street,  and  across  this  drain  a 
culvert  was  constructed  as  a  part  of  the  street  railway  in  ques- 
tion. At  this  culvert  the  accident  occurred.  R.  A.  Munson,  who 
visited  the  scene  of  the  accident  soon  after  it.  occurred,  testified 
in  both  cases.  His  testimony  is  correctly,  and  substantially  stated 
by  appellees,  in  part,  as  follows : 

"That  he  went  to  scene  of^  the  accident,  and  saw  where  the 
surrey  struck  the  culvert.  This  culvert  is  12  or  14  inches  above 
the  drain,  and  about  7  feet  long.  The  surrey  struck  the  timber  or 
plank,  which  is  about  four  inches  thick,  laid  lengthwise  along  the 
top  of  the  ties.  The  mark  was  on  the  left  end  of  this  plank.  And 
there  was  an  indication  of  where  the  wheel  had  struck  the  rail 
about  two  feet  from  the  mark  on  the  plank  and  the  rail  was  a 
little  above  the  graveling  of  the  street,  possibly  three  inches,  and 
showed  where  the  wheel  had  slipped  along  the  rail  quite  a  little 
distance  as  it  plowed  out  the  gravel  from  the  rails.  There  was  a 
sliding  against  the  rail  for  I  think  six  or  seven  feet." 

Neither  of  the  street  railway  companies  acquired  the  exclu- 
sive right  to  so  much  of  the  streets  as  was  occupied  by  the  street 
railway,  but  subject  to  the  right  of  the  public  to  use  it.  Their 
right  is  concurrent  with  that  of  the  general  public,  and  is  accom- 
panied with  the  implied  condition  that  the  road  shall  be  so  con- 
structed, maintained,  and  operated  as  to  produce  no  imnecessar)^ 
or  unreasonable  interference  with  public  or    private    rights,  so 
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"that  the  free  use  of  the  whole  street  by  the  public  shall  not  be 
materially  impaired."  It  is  the  common-law  duty  of  the  company 
operating  the  road  "to  keep  the  space  of  the  highway  occupied 
by  its  roadbed  (which  extends  at  least  to  the  ends  of  its  cross- 
ties)  properly  graded  and  in  good  repair,  so  as  not  to  be  an  ob- 
struction to  travel  across  the  roadbed  longitudinally  against  it; 
*  *  *  must  be  built  substantially  with  the  level  of  the  street, 
so  as  to  permit  vehicles  to  cross  without  difficulty."  San  An- 
tonio Rapid  Transit  Street  Railway  Co.  v.  Limburger,  88  Tex. 
79,  30  S.  W.  533,  S3  Am.  'St.  Rep.  730 ;  Detroit  City  Ry.  Co.  v. 
Mills,  85  Mich.  634,  48  N.  W.  1007 ;  Cunningham  v.  City  of  Thief 
River  Falls,  84  Minn.  21,  86  N.  W.  763;  State  v.  Inhabitants  of 
City  of  Trenton,  54  N.  J.  Law,  92,  23  Atl.  281 ;  City  of  Welling- 
ton V.  Gregson,  31  Kan.  99,  1  Pac.  253,  47  Am.  Rep.  482 ;  Groves 
V.  Louisville  Ry.  Co.,  109  Ky.  76,  58  S.  W.  508,  52  L.  R.  A.  448; 
Heilman  v,  Lebanon  &  A.  St.  Ry.  Co.,  180  Pa.  627,  Z7  Atl.  119. 

The  rule  stated  and  sustained  by  this  court  in  St.  Louis,  I.  M. 
&  Sou.  R.  Co.  V,  Aven,  61  Ark.  152,  32  S.  W.  500,  governs  in 
cases  like  this.  It  is  as  follows :  "They  [municipalities]  must  use 
proper  care  and  vigilance  to  keep  their  streets  and  highways  in  a 
reasonably  safe  and  convenient  condition  for  travel.  This  is  an 
absolute  duty  which  they  owe  to  all  travelers ;  and  when  that  duty 
is  not  discharged,  and,  in  consequence  thereof,  a  traveler  is  in- 
jured, without  any  fault  on  his  part,  they  incur  liability.  They  are 
not  bound  to  furnish  roads  upon  which  it  will  be  safe  for  horses 
to  run  away,  but  they  are  bound  to  furnish  reasonably  safe  roads ; 
and,  if  they  do  not,  and  a  traveler  is  injured  by  culpable  defects 
in  the  road,  it  is  of  no  defense  that  his  horse  was  at  the  time  run- 
ning away,  or  was  beyond  his  control." 

If,  then,  in  this  case,  the  Texarkana  Light  &  Traction  Company 
failed  to  maintain  the  street  railway  in  the  condition  it  was  in 
duty  bound  to  do,  and  the  defect  in  the  railway  caused  by  such 
failure  was  the  proximate  or  concurrent  proximate  cause  of  Mrs. 
Pugh's  injuries,  it  would  be  liable  for  damages  caused  by  such 
neglect.  The  testimony  of  Munson,  if  true,  tended  to  prove  that 
the  company  had  failed  to  maintain  the  railway  in  the  manner  it 
should,  and  that  this  failure  was  in  part  the  cause  of  the  accident. 
The  court,  therefore,  erred  in  instructing  the  jury  to  return  a 
verdict  in  favor  of  the  Texarkana  Light  &  Traction  Company. 

The  judgment  in  Maude  E.  Pillow  v.  College  Hill  Light  & 
Traction  Company  is  affirmed,  and  in  Bayne  Pugh  v.  Texarkana 
Light  and  Traction  Company  and  College  Hill  Light  &  Traction 
Company  is  affirmed  as  to  the  latter  company,  and  reversed  as  to 
the  Texarkana  Light  &  Traction  Company,  and  the  cause  is  re- 
manded for  a  new  trial. 
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(Supreme   Court  of   California,   May   15,   1908.) 

[96  Pac.  Rep.  84.] 

Negligence — Dangerous  Premises — Liability  of  Owner. — An  owner 
of  premises,  over  which  there  is  a  path  used  by  the  public  with  his 
knowledge  and  consent,  who  places  a  dangerous  and  concealed  ob- 
struction in  the  path,  is  liable  for  injuries  sustained  thereby  to  a  per- 
son using  the  path. 

Same — Places  Attractive  to  Children.* — One  who  places  an  attract- 
ive and  dangerous  contrivance  in  a  place  frequented  by  children,  and 
who  knows  or  has  reason  to  believe  that  children  will  be  attracted  to 
it  and  subject  to  injury  thereby,  owes  the  duty  of  exercising  ordinary 
care  to  prevent  such  injuries  to  them,  but  he  is  not  held  to  the  exer- 
cise of  great  care,  and  this  rule  applies  to  any  attractive  and  dan- 
gerous machinery  so  placed. 

Pleading — Demurrer — Admissions. — A  demurrer  to  the  complainant 
admits  the  truth  of  its  allegations. 

Negligence — Places  Dangerous  to  Children — Dangerous  Contriv- 
ances.*— One  constructing  a  railroad  track  in  a  street  in  a  populous 
residence  district  where  many  children  lived  left  on  the  track  a  push 
car  heavily  loaded  with  steel  rails.  The  car  was  left  unguarded, 
uninclosed,  and  unfastened.  Children  from  5  to  14  years  of  age 
were,  with  his  knowledge  and  consent,  accustomed  to  congregate  on 
and  around  the  car,  and  he  knew  that  because  of  the  grade  of  the 
track  there  was  danger  of  the  car  starting  and  injuring  the  children, 
and  he  knew  that  the  car  might  be  easily  moved  by  the  children. 
Held,  that  the  car  was  a  dangerous  contrivance,  and  he  owed  the 
duty  of  exercising  ordinary  care  to  prevent  injury  to  the  children. 

Same — Contributory  Negligence — Question  for  Jury.f — There  is 
no  precise  age  at  which  as  a  matter  of  law  a  child  is  held  accountable 
for  his  actions  to  the  extent  of  an  adult,  and  there  is  no  conclusive 
presumption  that  a  boy  12  years  old  perceive^  the  danger  of  playing 
on  a  push  car  loaded  with  steel  rails  left  on  a  railroad  track,  especially 
in  the  face  of  an  averment  that  he  was  too  young  and  inexperienced 
to  forsee  the  danger,  and  whether  he  is  chargeable  with  negligence 
is  for  the  jury. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  negligence 
of  railroad  companies  in  maintaining  things  dangerous  and  attract- 
ive to  children,  and  in  failing  to  warn  them  of  the  danger,  etc.,  see 
foot-note  appended  to  Thompson  v.  Baltimore  &  O.  R.  Co.  (Pa.), 
26  R.  R.  R.  755,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  755;  foot-notes  ap- 
pended to  Louisville  Ry.  Co.  v.  Esselman  (Ky.),  20  R.  R.  R.  627,  43 
Am.  &  Eng.  R.  Cas.,  N.  S.,  627. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  minors  for  their  own  protection,  see  foot-notes  appended  to 
St.  Louis,  etc.,  Ry.  Co.  v.  Sparks  (Ark.),  25  R.  R.  R.  739,  48  Am.  &. 


Vol  29  R  R  R— Vol  52  Am  &  Eng  R  Cas  N  S  763 

Cahill  V,  E.  V.  &  A.  Iv.  Stone  &  Co 

Same — Available  as  Defense.^ — Contributory  negligence  is  a  mat- 
ter of  defense,  where  it  does  not  appear  on  the  face  of  the  complaint 
or  by  the  evidence  for  plaintiff. 

Department  1.  Appeal  from  Superior  Court,  Alameda  County; 
Henry  A.  Melvin,  Judge. 

Action  by  Sumner  Cahill  by  P.  Cahill,  guardian  ad  litem, 
against  E.  B.  &  A.  L.  Stone  &  Co.  and  another.  From  a  judgment 
for  defendants  rendered  on  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Reversed. 

Haven  &  Haven  and  Robert  C.  Porter,  for  appellant. 
Reed  &  Nusbaumer  and  B,  H.  Griffin,  for  respondents. 

Shaw^  J.  The  defendants  separately  demurred  to  the  com- 
plaint, upon  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrers  were  sustained  with- 
out leave  to  amend.  Judgment  was  given  for  the  defendants 
thereon,  and  plaintiff  appeals. 

The  action  is  to  recover  damages  for  injuries  sustained,  al- 
leged to  have  been  caused  by  the -negligence  of  the  defendants. 
The  only  questions  presented  are  whether  or  not  the  facts  show 
that  the  defendants  were  chargeable  with  neglect  of  any  duty  ow- 
ing by  them  to  plaintiff,  and  whether  or  not  the  facts  stated  show 
that  the  neglect  of  the  plaintiff  caused  or  contributed  to  his  in- 
jury. The  following  is  a  statement  of  the  facts  alleged :  The  plain- 
tiff at  the  time  of  the  accident  was  12  years  of  age.  The  defend- 
ants were  constructing  a  railroad  track  in  and  upon  one  of  the 
public  streets  in  the  city  of  Oakland.  The  track  was  laid  to  a  point 
near  the  crossing  of  Fifty-Sixth  street.  It  was  placed  in  a  trench 
some  two  feet  deep,  with  sharp  banks  on  each  side  situated  about 
two  feet  distant  from  the  rails.  A  push  car  heavily  loaded  with 
steel  rails  was,  by  the  defendants  negligently  left  standing  on  this 
track  in  the  street,  unguarded  by  any  person,  uninclosed,  unlocked, 
and  unfastened,  without  any  brake  or  device  for  stopping  it  when 
started.  It  was  of  such  weight  that  when  put  iji  motion  even  on  a 
very  slight  grade  it  could  not  be  readily  stopped.  The  grade  of 
the  track  at  that  point  descended  slightly  toward   Fifty-Sixth 

Eng.  R.  Cas.,  N.  S.,  739;  foot-notes  appended  to  Serano  v.  New  York 
Cent.,  etc.,  R.  Co.  (N.  Y.),  25  R.  R.  R.  293,  48  Am.  &  Eng.  R.  Cas.,  N. 
S..  292;  foot-notes  appended  to  Duggan  v.  Boston  &  M.  R.  R.  (N.  H.)^ 
24  R.  R.  R.  797,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  797;  foot-notes  ap- 
pended to  Illinois  Cent.  R.  Co.  v.  Johnson  (111.),  24  R.  R.  R.  213,  47 
Am.  &  Eng.  Cas.,  N.  S.,  213;  Van  Salvellergh  v.  Green  Bay  Trac- 
tion Co.  (Wis.),  23  R.  R.  R.  330,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  330. 

For  the  illustrations  in  this  series  of  the  question  whether  or  not 
a  child  was  guilty  of  contributory  negligence,  see  foot-notes  ap-. 
pended  to  Bambrace  v.  Interurban  St.  Ry.  Co.  (N.  Y.),  25  R.  R.  R.  268, 
48  Am.  &  Eng.  R.  Cas.,  N.  S.,  268. 

tSee  second  foot-note  appended  to  Creola  Lumber  Co.  v.  Mills 
(Ala.),  26  R.  R.  R.  395,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  395. 
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street.  This  was  in  the  center  of  a  populous  residence  district  of 
the  city  where  many  children  lived.  The  lots  abutting  the  street 
opposite  where  the  car  stood  were  not  inclosed,  and  children  were 
accustomed  to  congregate  there  for  play.  On  that  day,  and  during 
all  the  time  of  the  construction  of  the  roadbed  and  track,  children 
from  5  to  14  years  of  age,  with  the  knowledge  and  consent  of  the 
defendants,  were  accustomed  to  congregate  upon  and  around 
said  push  car  and  play  upon  said  car,  and  defendants  then  well 
knew  of  the  danger  from  said  car  and  track  to  children  in  that 
vicinity.  The  plaintiff  lived  with  his  parents  about  250  yards  dis- 
tant from  the  point  where  the  car  was  left  on  the  track.  Other 
children  at  play  on  said  push  car  had  put  it  in  motion.  "Plaintiff 
was  then  and  there  attracted  to  said  car  by  its  said  condition  an«i 
appearance  and  said  surroundings  as  a  place  of  play  and  said 
plaintiff  was  then  and  there  too  young  and  inexperienced  to  fore- 
see the  danger  therefrom,  and  plaintiff  then  and  there  got  upon 
said  car  with  said  other  children,"  and  in  the  course  of  his  pla3- 
upon  the  said  car,  and  in  an  attempt  to  stop  it  as  it  was  running 
down  the  rails  upon  which  it  had  been  left  standing  by  the  de- 
fendants, he  was  caught  between  the  side  of  the  car  and  the  bank 
of  said  trench,  and  his  foot  was  thereby,  thrown  beneath  the  car 
wheel  and  badly  crushed.  He  sues  for  the  damage  resulting  from 
this  injury. 

The  contrary  not  being  alleged,  it  is  to  be  assumed  that  the  de- 
fendants had  the  lawful  right,  under  permission  from  the  proper 
public  authorities,  to  lay  its  track  in  the  streets  and  leave  the  push 
car  standing  thereon.  The  car  being  thus  rightfully  in  the  street, 
the  plaintiff  had  no  right  to  go  upon  it,  or  to  interfere  with  it  in 
any  way,  without  the  consent  of  the  defendants.  He  would  have 
been  with  respect  to  the  car  technically  a  trespasser,  except  for 
the  allegation  that  children  were  accustomed  to  play  upon  it  with 
the  knowledge  and  consent  of  the  defendants. 

We  cannot  perceive  wherein  the  case  presented  by  the  com- 
plaint, its  absolute  truth  being  unqualifiedly  admitted  by  the  de- 
murrer, is  to  be  extinguished  from  the  line  of  decisions  commonly 
known  as  the  "turntable  cases."  These  cases  rest  upon  the  same 
general  principle  as  those  which  hold  liable  the  owner  of  prem- 
ises over  which  is  a  path  which,  with  his  knowledge  and  consent, 
is  frequented  by  the*  public,  and  in  which  he  places  a  dangerous 
and  concealed  obstruction  which  causes  injury  to  a  person  pass- 
ing along  the  path.  See  37  Dig.  cols.  390-393,  for  citations.  For 
like  reasons,  one  who  places  an  attractive  but  dangerous  contriv- 
ance in  a  place  frequented  by  children,  and  knowing,  or  having 
reason  to  believe,  that  children  will  be  attracted  to  it  and  sub- 
jected to  injury  thereby,  owes  the  duty  of  exercising  ordinary  care 
to  prevent  such  injury  to  them,  and  this  because  he  is  charge«l 
with  knowledge  of  the  fact  that  children  are  likely  to  be  attracted 
thereto,  and  are  usually  unable  to  foresee,  comprehend,  and  avoid 
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the  danger  into  which  he  thus  knowingly  allures  them.  The  lead- 
ing case  on  this  subject  in  this  state  is  Barrett  v.  S.  P.  Co.,  91  CaL 
302,  27  Pac.  666,  25  Am.  St.  Rep.  186,  where  it  was  said :  *^If 
defendant  ought  reasonably  to  have  anticipated  that  leaving  this 
turntable  unguarded  and  exposed  an  injury  such  as  plaintiff  suf- 
fered was  likely  to  occur,  then  it  must  be  held  to  have  anticipated 
it,  and  was  guilty  of  negligence  in  thus  maintaining  it  in  its  ex- 
posed position.  *  *  *  A  child  of  immature  years  is  expected 
to  exercise  only  such  care  and  self-restraint  as  belongs  to  child- 
hood, and  a  reasonable  man  must  be  presumed  to  know  this 
and  required  to  govern  his  actions  accordingly.  *  *  *  And  it 
has  been  held  in  numerous  cases  to  be  an  act  of  negligence  to 
leave  unguarded  and  exposed  to  the  observation  of  little  childreti 
dangerous  and  attractive  machinery  which  they  would  naturally 
be  tempted  to  go  about  or  upon,  and  against  the  danger  of  which 
action  their  immature  judgment  opposes  no  warning  or  defense'* 
^-citing  cases.  The  same  doctrine  was  affirmed  in  Callahan  v.  Eel 
River,  etc.,  R.  Co.,  92  Cal.  89,  28  Pac.  104.  See  21  Am.  &  Eng. 
Ency.  of  Law,  474,  for  a  full  citation  of  cases.  The  rule  of  course 
is  not  to  be  confined  to  turntables,  but  applies  to  any  attractive 
and  dangerous  machinery  so  placed.  1  Kinkead  on  Torts,  §  26  r 
2  Cooley  on  Torts  (3d  Ed.)  p.  1270. 

It  is  true  that  in  this  state  the  rule  has  been  strictly  limited  to 
the  particular  character  of  cases  mentioned  in  the  Barrett  Case. 
In  Peters  v.  Bowman,  115  Cal.  349,  47  Pac.  113,  598,  56  Am. 
St.  Rep.  106,  wherein  it  was  held  that  the  owner  of  a  lot  was  not 
liable  for  the  death  of  a  boy  drowned  in  a  pond  on  his  premises, 
Mr.  Justice  McFarland,  speaking  of  the  so-called  ^'turntable 
cases,"  says :  "The  rule  as  thus  applied  rested  on  the  ground  that 
the  immature  judgment  of  a  young  child  could  not  well  deter- 
mine or  provide  against  the  danger  of  meddling  with  such  machin- 
ery, and  that  therefore  the  railroad  company  was  liable  for  legal 
negligence  in  erecting  it  and  leaving  it  exposed  as  an  attraction 
to  children,  and  a  temptation  to  them  to.  intermeddle  with  it."  It 
is  further  stated  that  the  principle  of  these  "turntable  cases," 
while  well  established  in  this  state,  is  an  exception  to  the  general 
rule  that  the  owner  of  land  is  under  no  legal  duty  to  keep  it  in 
safe  condition  for  others  than  those  whom  he  invites  there. 

It  is  claimed  by  the  respondents  that  later  cases  have  practi- 
cally repudiated  the  rule.  An  examination  of  the  decisions,  how- 
ever, discloses  the  fact  that  in  each  case  there  was  som  feature 
by  which  it  is  distinguishable  from  cases  similar  to  Barrett  v.  S. 
P.  Co.,  supra,  and  also  from  the  case  at  bar.  The  case  of  George 
V,  Los  Angeles  Railway  Co.,  126  Cal.  357,  58  Pac.  819,  46  L.  R. 
A.  829,  77  Am.  St.  Rep.  184,  is  much  relied  upon  as  a  case  hold- 
ing to  the  contrary.  It  is  somewhat  difficult  to  agree  to  the 
statement  made  in  that  case  that  the  two  instructions  there  con- 
sidered were  not  contradictory  of  each  other,  but,  conceding  that 
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they  are  not  conflicting,  it  is  apparent  that  the  instruction  chiefly 
relied   on  by   respondents  included   some  acts  of  due  care   on 
the  part  of  the  defendants  in  that  case  which  do  not  appear  to 
have  been  exercised  by  respondents  here.  In  that  case  a  boy  was 
injured  while  playing  upon  trailer  cars  allowed  by  the  defendant 
to  stand  on  the  railroad  track  in  a  street  in  a  city  of  Pasadena. 
The  jury  were  instructed  that  if  they  found  that  the  cars  were 
held  by  brakes  of  the  ordinary  kind,  set  in  a  manner  to  hold 
them  unless  loosened  by  some  one,  and  that  the  only  danger 
connected  with  the  car  was  one  open  to  the  observation,  and 
which   could   be   comprehended   by    a    boy    of    plaintiff's    a^e 
and    of    average    intelligence,   the  plaintiff  could   not  recover. 
One  of   the    conditions    of   the   instruction    was   that    the    jury 
should  find  as  it  did  that  the  defendant  had  exercised  care  and 
set  the  brakes  so  that  the  car  would  be  held  in  place.  In  the  pres- 
ent case  the  allegation  is  that  the  car  was  negligently  left  un- 
guarded, uninclosed,  unlocked,  and  unfastened.  The  distinction 
is  pointed  out  in  Loftus  v,  Dehail,  133  Cal.  217,  65  Pac.  379.  It 
is  that  the  '^turntable  cases"  rest  in  part  upon  the  proposition  that 
the  danger  created  by  the  act  of  the  owner  could  be  easily  re- 
moved by  the  simple  device  of  locking  or  fastening  the  dangerous 
machinery,  and  that,  while  the  owner  of  such  machinery  is  not 
held  to  the  exercise  of  great  care  in  protecting  it  against  the  tres- 
passes of  children,  it  is  required  to  exercise  ordinarv  care  to  that 
end.  In  Studer  v.  S.  P.  Co.,  121  Cal.  404,  53  Pac' 942,  66  Am. 
St.  Rep.  39,  the  court  was  not  considering  the  effect  of  the  alle- 
gations of  a  complaint  admitted  to  be  true  by  a  demurrer,  and 
averring  that  the  defendant  was  negligent,  and  that  the  child  was 
too  young  and  inexperienced  to  foresee  the  danger,  but  was  con- 
sidering the  conceded  fact  that  the  boy  was  of  ordinary  capacity 
and   intelligence   and   the   undisputed   evidence  which   the   trial 
court  had  held  sufficient  to  establish  contributory  negligence  on 
his  part.  Many  other  cases  are  cited  by  the  respondents  in  which 
similar   questions    arising   upon    the    evidence   were    considered, 
and  in  which  it  was  held  that  under  the  proof  made  the  child  was 
guilty  of  contributory  negligence  either  in  exposing  himself  to 
dang:er  or  in  failing  to  avoid  it.     Tucker  7'.  N.  Y.,  etc.,  Co.,  136 
N.  Y.  668,  ZZ  N.  E.  335 ;  Merryman  v.  Chicago,  etc.,  Co.,  85 
Iowa,  634,  52  N.  W.  545 ;  Carson  v.  Chicago,  etc.,  Co.,  96  Iowa, 
583,  65  N.  W.  831 ;  Brown  v.  European,  etc.,  Co.,  58  Me.  384; 
Twist  V,  Winona,  etc.,  Co.,  39  Minn.  164,  39  N.  W.  402,  12  Am. 
St.  Rep.  626;  Kaumeier  v.  Citv  Electric  R.  Co.,  116  Mich.  306. 
74  N.  W.  481,  40  L.  R.  A.  385,  72  Am.  St.  Rep.  525.    It  is  of 
course  possible  in  any  case  that  the  evidence  may  show  that  a 
child  of  12  years  of  age  is  guilty  of  contributory  negligence.     It 
is  not  at  all  improbable  that  the  evidence  in  this  case  would  be 
strongly  to  that  effect.  The  defendants  did  not  see  fit  to  await 
the  coming  in  of  the  evidence,  but  interposed  a  demurrer  which 
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admits  the  truth  of  the  allegations  of  the  complaint.  The  cases 
involving  a  consideration  of  the  effect  of  undisputed  evidence 
showing  negligence  on  the  part  of  the  child  or  evidence  upon 
which  a  jury  has  so  decided  are  not  applicable  to  the  present  case. 

It  is  contended  that  the  car  was  not  in  itself  dangerous,  and 
Kaumeier  v.  City  Electric  R.  Co.,  supra,  is  cited  as  holding  this 
proposition.  It  may  be  admitted  that  such  a  car  would  not  be 
dangerous  when  not  in  motion.  The  same  is  generally  true  of 
any  ordinary  machinery.  But  we  cannot  agree  to  the  proposition 
that  a  car  set  upon  rails,  upon  which  it  may  easily  be  moved  by 
children,  and  of  sufficient  weight  to  crush  a  person  over  whose 
body  it  might  pass,  is  not  a  dangerous  thing  for  children  to  be  al- 
lowed to  play  with.  They  have  an  instinctive  desire  to  see  ma- 
chinery in  motion,  and  take  delight  in  riding,  and,  if  they  have 
access  to  anything  upon  wheels,  they  will  usually  set  it  going  if 
able  to  do  so,  especially  if  they  can  ride  upon  it  themselves.  In 
the  "turntable  cases"  the  turntable  would  be  harmless  if  left  at 
rest.  The  danger  arises  from  the  propensity  of  children  to  set  it 
in  motion.  The  car  in  question  was  dangerous  for  the  same 
reason. 

It  is  claimed  that  as  the  boy  was  12  years  of  age  he  must  be 
considered  capable  of  exercising  care  for  his  own  protection,  and 
chargeable  with  negligence  to  the  same  extent  as  a  mature  per- 
son. There  is  no  precise  age  at  which,  as  a  matter  of  law,  a  child 
is  to  be  held  accountable  for  all  his  actions  to  the  same  extent  as 
one  of  full  age.  Railway  v.  Carlson,  58  Kan.  66,  48  Pac.  635. 
In  that  case  it  is  said :  "The  question  as  to  the  capacity  of  a  par- 
ticular child  at  a  particular  time  to  exercise  care  in  avoiding  a 
particular  danger  is  one  of  fact,'  falling  within  the  province  of  a 
jury  to  determine.*^*  The  child  there  referred  to  was  10  years  of 
age.  In  Biggs  v.  Wire  Co.,  60  Kan.  223,  56  Pac.  4,  44  L.  R.  A. 
655,  the  same  rule  was  applied  to  a  boy  of  14  years,  the  court 
saying:  "We  cannot  say  as  a  matter  of  law  at  what  age  a  boy 
would  be  possessed  of  such  intelligence,  foresight  and  judgment 
as  to  charge  him  with  contributory  negligence  in  a  case  like  the 
present."  In  the  case  at  bar  the  question  of  plaintiff's  possession 
of  sufficient  intelligence  and  foresight  is  foreclosed,  so  far  as  the 
pleading  is  concerned,  by  the  allegation  that  "he  was  too  young 
and  inexperienced  to  foresee  the  danger."  It  may  be  conceded 
that  many  boys  of  the  age  of  12  years  would  have  perceived  the 
danger  attending  the  acts  of  the  plaintiff  which  led  to  his  injury. 
There  is,  however,  no  conclusive  presumption  that  a  12  year  old 
boy  is  able  to  foresee  such  danger,  or  that  he  has  sufficient  wis- 
dom to  avoid  it.  The  question  is  one  of  fact  to  be  shown  by  the 
evidence,  and  is  not  to  be  presumed  in  the  face  of  an  averment 
to  the  contrary.  Jenson  v.  Will  &  Fink  Co.,  150  Cal.  408,  89  Pac. 
113;  Foley  v.  California  H.  Co.,  115  Cal.  190,  194,  47  Pac.  42, 
56  Am.  St.  Rep.  87.     If  the  defendants  had  gone  to    trial    and 
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awaited  the  production  of  evidence  upon  the  subject,  it  may  be 
that  contributory  negligence  would  have  been  clearly  shown.  But 
by  the  allegations  of  the  complaint,  upon  which  they  chose  to  rest 
their  case,  no  such  negligence  appears.  Contributory  negligence 
is  matter  of  defense,  where  it  does  not  appear  upon  the  face  of 
the  complaint,  or  by  the  evidence  for  the  plaintiff. 

The  judgment  is  reversed. 

We  concur :  Angellotti,  J. ;  Sloss,  J. 


Riedel  v.  Wheeling  Traction  Co. 

(Supreme  Court  of  Appeals  of  West  Virginia,  Feb.  11,  1908.    Rehear- 
ing Denied  June  10,  1908.) 

[61   S.   E.  Rep.   821.] 

Street  Railroads — Injuries  to  Persons  at  Crossings — Duty  of  Pedes- 
trians.*— The  duty  on  the  part  Of  pedestrians,  drirers  of  vehicles,  and 
others,  having  occasion  to  use  a  public  street  crossing  over  which  a 
street  railway  is  operated,  to  look  and  listen  for  approaching  cars, 
is  imposed  by  the  general  rule,  requiring  them  to  exercise  reasonable 
care  and  prudence  in  using  such  crossing. 

Same  —  Contributory  Negligence.'*'  —  Failure,  under  such  circum- 
stances, to  make  use  of  the  faculties  of  sight  and  .hearing,  is  negli- 
gence per  se,  if  it  appears  that  a  reasonable  and  fair  use  thereof 
would  have  disclosed  the  danger,  and  enabled  the  party  to  have 
avoided  it. 

Same — Haste  or  Mental  Preoccupation. — Neither  haste  nor  mental 
preoccupation  on  the  part  of  a  person  using  such  a  crossing  will  jus- 
tify or  excuse  his  failure  to  make  a  reasonable  effort  to  ascertain 
whether  it  is  reasonably  safe  to  attempt  to  cross.  He  must  have  in 
mind  the  matter  of  effecting  the  crossing. 

Same.t — When  the  facts  clearly  proven  or  admitted  are  such  that  a 
person  injured  at  such  a  crossing  must  have  seen  and  heard  the  ap- 
proaching car  in  time  to  have  enabled  him  to  avoid  the  injury,  if  he 
had  looked  and  listened,  his  protest  that  he  did  not  see  or  hear  it 
goes  for  naught. 

*See  second  foot-note  appended  to  Niemyer  v.  Washington  Water 
Power  Co.  (Wash.),  26  R.  R.  R.  496,  49  Am.  &  Eng.  R.  Gas.,  X.  S., 
496;  foot-note  appended  to  Price  v.  Rhode  Island  Co.  (R.  I.),  23  R. 
R.  R.  249,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  249. 

tSee  third  foot-note  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Ferrell 
(Ark.),  26  R.  R.  R.  742,  49  Am.  &  Eng.  R.  Cas!,  N.  S„  742;  Weserkamp 
V.  Chicago,  etc.,  Ry.  Co.  (Colo.),  26  R.  R.  R.  746,  49  Am.  &  Eng.  R. 
Cas..  N.  S.,  746;  Phillips  v.  Washington  &  R.  Ry.  Co.  (Md.),  26  R. 
R.  R.  93,  49  Am.  &  Eng.  R.  Cas.,  N.  S..  93;  foot-notes  appended  to 
Pittsburg  Ry.  Co.  v.  Cluff  (C.  C.  A.),  26  R.  R.  R.  5,39.  49  Am.  &  Eng. 
R.  Cas.,  N.  S.,  539;  foot-note  appended  to  Fitzgerald  7'.  Boston  Elcv. 
Ry.  Co.  (Mass.),  26  R.  R.  R.  535,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  535. 
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Same — Equal  Right  to  Cro88ing4 — ^Though  a  pedestrian  has  an 
equal  right  with  a  street  railway  company  to  the  use  of  a  public 
crossing,  he  cannot  enter  thereon,  without  taking  any  precautions 
for  his  safety,  merely  because,  at  the  instant  of  his  entry,  it  is  not 
actually  occupied  by  a  car;  for,  in  view  of  physical  differences  be- 
tween the  parties,  this  would  give  him  a  superior  right. 

Same.§ — One  who  attempts  to  cross  a  street  at  a  public  crossing 
ahead  of  a  street  car,  when  the  danger  is  so  obvious  that  reasonable 
men  could  not  differ  in  opinion  about  it,  assumes  the  risk  of  mjury; 
and,  in  the  absence  of  proof  that  the  car  could  have  been  stopped 
in  time  to  have  prevented  the  injury,  after  the  servants  in  charge  of 
it  had  perceived  the  danger,  is  guilty  of  contributory  negligence  as 
matter  of  law,  and  thereby  precluded  from  recovery  of  damages  for 
his  injury. 

Same.|| — In  using  such  crossings  it  is  incumbent  upon  both  parties 
to  exercise  care,  and  when  it  is  apparent  that  both  have  been  negli- 
gent, and  their  negligence  is  concurrent  or  coincident,  so  that  the 
negligence  of  neither  can  be  regarded  as  having  been  the  proximate 
cause  of  the  injury,  no  damages  can  be  recovered. 

Same.^ — ^A  street  railway  company  cannot  enforce  its  right  of  pas- 
sage over  a  public  crossing  by  running  its  cars  over  a  person  who 
makes  a  wrongful  or  negligent  use  thereof,  and  is  bound  to  make 
a  reasonable  effort  to  prevent  injury  to  such  person  after  having  dis- 
covered his  danger;  but,  if  the  negligence  of  such  person  is  obvious, 
and  it  appears  that  the  servants  of  the  company  exerted  themselves 
to  avoid  injury  to  him  after  having  seen  his  danger,  and  injury  never- 
theless resulted,  the  injured  party  cannot  recover,  although  the  com- 
pany was  guilty  of  negligence,  through  its  servants,  in  having  ap- 
proached the  crossing  at  an  undue  rate  of  speed  before  the  danger 
was  discovered.  In  such  case  there  is  concurrent  negligence  in  both 
parties. 

Same.§ — A  pedestrian,  seeing  negligence  on  the  part  of  the  serv- 


JSee  foot-note  appended  to  Barto  v.  Beaver  Valley  Traction  Co. 
(Pa.),  26  R.  R.  R.  534,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  534;  Olney  v, 
Omaha,  etc.,  Ry.  Co.  (Neb.),  23  R.  R.  R.  300,  46  Am.  &  Eng.  R.  Cas., 
N.  S.»  300;  foot-notes  appended  to  McCarthy  v.  Consolidated  Ry.  Co. 
(Conn.),  22  R.  R.  R.  685,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  685;  foot- 
notes appended  to  United  Rys.  &  Elec.  Co.  v.  Watkins  (Md.),  22  R. 
R.  R.  641,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  641;  foot-notes  appended  to 
Indianapolis,  etc.,  Co.  v.  Kidd  (Ind.),  22  R.  R.  R.  366,  45  Am.  &  Eng. 
R.  Cas.,  N.  S.,  366;  Weinberger  v.  North  Jersey  St.  Ry.  Co.  (N.  J.), 
22  R.  R.  R.  351,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  351. 

§See  foot-note  appended  to  McQuisten  v.  Detroit  Citizens'  St. 
Ry.  Co.  (Mich.),  26  R.  R.  R.  122,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  122; 
Duffy  V.  Atlantic  &  N.  C.  R.  Co.  (N.  Car.),  26  R.  R.  R.  102.  49  Am. 
&  Eng.  R.  Cas.,  N.  S.,  102. 

llSee  third  foot-note  appended  to  Smith  v.  Fordyce  (Mo.),  16  R. 
R.  R.  378,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  378. 

USee  third  foot-note  appended  to  Schwartz  v.  Delaware,  etc.,  R.  Co. 
(Pa.),  25  R.  R.  R.  10,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  10. 
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ants  of  a  street  railway  company  in  running  its  car  to  a  public  cross- 
ing, or  in  a  position  in  which  he  must  have  seen  it,  as  well  as  the 
danger  in  attempting  to  cross  ahead  of  it,  if  he  had  used  his  faculties 
of  sight  and  hearing,  cannot  justify  or  excuse  his  assumption  of  an 
obvious  risk  of  injury 'in  attempting  to  cross  on  the  ground  that  his 
right  to  the  use  of  the  crossing  is  equal  to  that  of  the  railway  com- 
pany. The  vital  question  under  such  circumstances  is  relative  neg- 
ligence, not  relative  right. 
(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Marshall  County. 

Action  by  touisa  Riedel  against  the  Wheeling  Traction  Com- 
pany. The  circuit  court  having  set  aside  a  verdict  for  plaintiff, 
she  brings  error.     Affirmed. 

/.  Howard  Holt  and  Parsons  &  Brozvn,  for  plaintiff  in  error. 
Erskine  &  Allison,  C.  C.  Nezuman,  and  Wm.  A,  Duggan,  for 
defendant  in  error. 

PoFFENBARGER,  P.  The  circuit  court  of  Marshall  county  set 
aside  a  verdict  for  $15,000  in  favor  of  Louisia  Riedel  against  the 
Wheeling  Traction  Company  for  damages  resulting  from  injuries 
sustained  by  her  on  a  street  crossing  in  the  city  of  Benwood  by 
the  alleged  negligence  of  the  company  in  the  operation  of  one  of 
its  electric  cars  on  the  ground  of  contributory  negligence,  and  of 
this  action  on  the  part  of  the  court  she  complains. 

The  schedule  required  the  running  of  the  car  at  a  rapid  rate  of 
speed.  The  view  of  the  track  was  unobstructed  for  a  consider- 
able distance  north  of  the  crossing  at  which  the  plaintiff  was  hurt, 
and  the  car  was  approaching  from  that  direction  when  she  at- 
tempted to  cross  the  track.  It  is  not  denied  that  she  could  have 
seen  the  approaching  car  before  she  reached  the  crossing,  but 
she  testifies  that  she  looked  in  that  direction,  after  having  left  the 
sidewalk  and  before  attempting  to  cross,  but  did  not  see  it.  As 
she  was  then  within  a  few  feet  of  the  track,  the  car  was  neces- 
sarily so  near  that  she  could  have  seen  it,  and  would  have  done  so, 
had  she  looked  for  it  with  any  degree  of  care.  She  had  walked 
down  the  sidewalk  for  some  distance  in  the  direction  opposite  to 
that  from  which  the  car  was  approaching,  and,  having  come 
nearly  to  the  corner,  left  the  sidewalk,  and  went  diagonally  across 
the  street  to  the  intersection  of  the  railway  track  with  the  cross- 
street,  known  as  Sixth  street.  The  motorman  saw  her  before  she 
stepped  on  the  track,  and  was  under  the  impression  that  she  ha<l 
not  seen  the  car,  and  was  not  looking  for  it.  Just  as  she  was  pass- 
ing off  of  the  track,  having  crossed  it,  her  clothing  was  caught, 
and  she  was  thrown  on  the  track  ahead  of  the  car,  which  passed 
over  one  of  her  legs,  cutting  it  off,  or  was  thrown  down  and 
dragged  under  it  with  the  same  result. 
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The  evidence  seems  entirely  sufficient  to  warrant  the  con- 
clusion that  the  jury  may  have  properly  found  negligence  on  the 
part  of  the  defendant.  Witnesses  testify  that  the  car  was  run- 
ning at  a  high  rate  of  speed,  and  not  under  control,  when  it  came 
to  the  crossing,  and  circumstances  stated  by  some  of  them  tend  to 
sustain  this  view.  They  say  it  struck  the  plaintiff  with  such  force 
as  to  pitch  her  ahead  of  it  a  distance  of  about  15  feet,  and  ran 
about  60  feet  after  striking  her,  despite  the  efforts  of  the  motor- 
man  to  stop  it.  Another  circumstance  relied  upon  in  this  con- 
nection is  the  finding  on  Sixth  street,  at  a  considerable  distance 
from  the  crossing,  one  of  her  slippers,  as  if  it  had  been  thrown 
from  her  foot  by  the  violence  with  which  she  is  said  to  have  been 
pitched  or  thrown  forward.  One  witness  says  he  saw  the  car 
crossing  the  street  at  what  he  believes  to  have  been  a  speed  of  20 
miles  an  hour.  Another,  residing  on  McMechen  street,  at  some 
distance  above  the  crossing,  says  she  saw  it  passing  her  house  at 
a  rapid  rate.  There  is  evidence  to  the  contrary.  A  witness  for 
the  defendant  says  he  was  standing  in  the  door  of  a  house  on 
Sixth  street,  some  distance  from  McMechen,  on  which  the  rail- 
way is,  and,  hearing  the  sound  of  the  gong  and  the  approach  of 
the  car,  looked  diagonally  across  both  streets,  past  a  house  that 
stood  on  the  corner,  and  saw  both  the  plaintiff  near  the  track  and 
the  car  as  it  came  in  sight,  and  that  the  speed  of  the  car  was 
slackened,  and  the  motorman  turning  his  brake  in  an  attempt  to 
stop  it,  and  at  the  same  time  sounding  the  gong.  According  to 
this  witness,  the  motorman  was  giving  warning  and  attempting 
to  stop  the  car,  but  the  plaintiff  attempted  to  cross  the  track,  and 
continued  to  do  so  until  she  was  struck.  Tlie  rnotorman  testified 
as  follows:  "When  I  got  coming  to  Sixth  street,  I  saw  Mrs. 
Riedel  start  across  the  street  toward  Mr.  Dolan's  store,  and  be-, 
fore  I  saw  her  she  was  out  in  the  street.  I  hadn^t  saw  her  on  the 
sidewalk,  and  I  started  to  apply  the  brakes  right  away.  I  saw  that 
she  didn't  seem  to  see  the  car,  and  I  tried  to  stop  the  car  at  once ; 
but  before  I  could  stop  it  she  got  out  and  started  to  walk  across 
the  track,  and  I  kept  ringing  my  gong  all  the  time  from  the  first 
time  I  saw  her,  and  she  got  across  in  front  of  the  car,  across  the 
tracks,  and  I  thought  she  was  out  of  harm's  way  at  that  minute, 
and  her  leg  was  just  in  such  a  step  that  one  leg  was  forward,  clear 
out  away  from  the  track — I  think  it  was  her  right  leg — and  the 
left  one  was  back  just  far  enough  for  the  edge  of  the  fender  to 
catch  her  like  and  start  to  upset  her.  Of  course,  that  throwed 
her  down,  and  the  skirt — I  think  it  was  her  skirt — caught  in  the 
fender.  That  held  on  there  for  a  second,  as  far  as  I  could  see, 
and  from  that  on  I  don't  know  what  happened."  The  record  con- 
tains much  evidence  bearing  on  the  conduct  of  the  defendant's 
employees  in  charge  of  the  car,  but  enough  has  been  stated  to 
show  that  the  question  of  negligence  on  its  part  was  one  for  the 
jury. 
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It  is  hardly  necessary  to  say  that  though  the  defendant  was 
negligent,  and  its  negligence  was  operative  in  producing  the  in- 
jury, contributory  negligence  on  the  part  of  the  plaintiff  would 
bar  recovery.  There  was  evidence  tending  to  show  such  negli- 
gence on  her  part.  It  seems  to  be  admittea  in  the  argument  thai 
if  the  jury  had  found  for  the  defendant,  instead  of  the  plaintiff, 
the  verdict  would  be  conclusive,  in  the  absence  of  any  erroneous 
rulings  of  the  court  in  the  course  of  the  trial.  But  it  is  insisted 
that  the  evidence  of  contributory  negligence  is  not  strong  enough, 
or  does  not  make  such  a  conclusive  case,  as  justified  the  court  in 
declaring  it.  In  other  words,  it  is  said  to  have  been  a  question 
for  the  jury.  She  came  on  the  sidewalk  at  some  distance  above 
the  crossing  and  walked  down  to  the  comer,  and  thence  diagon- 
ally across  the  street  to  the  railway  track.  Along  the  sidewalk 
there  were  some  trees,  which -may  have  obstructed  the  view  of  the 
motorman,  although  the  accident  happened  at  a*  season  of  the 
year  when  the  trees  were  bare  of  foliage.  The  motorman  says 
he  did  not  see  her  until  after  she  had  left  the  sidewalk,  at  a  point 
not  far  from  the  track.  The  schedule,  under  which  the  car  was 
operated,  required  a  high  rate  of  speed,  and  it  does  not  appear 
that  any  ordinance  of  the  city  restricted  the  speed.  The  crossing 
was  a  public  one,  used  at  times  by  a  considerable  number  of  peo- 
ple, but  the  track  was  straight,  so  that  the  servants  of  the  defend- 
ant could  tell  from  a  distance  whether  there  were  people  on  the 
crossing  or  not.  On  this  occasion  it  was  entirely  free  from  pedes- 
trians and  vehicles  when  they  came  in  view  of  it,  nor  were  any 
persons  or  vehicles  seen  on  the  street  in  the  neighborhood  thereof. 
The  plaintiff  testifies  that,  after  having  left  the  sidewalk  and 
come  to  a  point  about  midway  between  it  and  the  track,  she  looked 
up  the  street,  but  did  not  see  the  car;  but  she  undertakes  to 
justify  her  failure  to  see  it  by  saying  she  did  not  look  straight 
up  the  street,  but  diagonally  across  it,  so  that  she  could  see  a  red 
house  standing  some  distance  above  on  the  opposite  side,  and 
then  it  is  shown,  in  this  connection,  that  the  car,  although  on  the 
street  at  the  time,  was  out  of  the  line  of  her  vision.  If  her  posi- 
tion was  such  as  she  says  it  was,  the  car  must  have  been  not  far 
distant,  or  else  she  must  have  walked  very  leisurely  across  the 
track.  The  uncontradicted  facts  make  it  absolutely  certain  that 
she  could  have  seen  the  car  without  any  unreasonable  exertion. 
It  would  have  been  necessary  for  her  only  to  have  looked  straight 
up  the  street  instead  of  diagonally  across  it.  The  motorman  says 
he  does  not  think  she  saw  it  at  all,  and  whether  she  looked  for  it 
he  does  not  know.  Apparently  she  was  crossing  the  street  heed- 
lessly and  without  looking.  She  says  she  did  not  hear  the  bell  or 
the  noise  of  the  car.  Living  in  the  vicinity  of  the  crossing,  she 
must  have  been  aware  of  the  rapidity  with  which  the  cars  ran  on 
that  street. 

The  duty  on  the  part  of  a  pedestrian  or  other  person  to  look 
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and  listen  before  attempting  to  cross  a  railway  track  on  a  public 
crossing,  to  the  end  that  he  may  avoid  danger,  is  not  open  to 
question.  This  is  obviously  included  in  the  general  rule,  impos- 
ing upon  the  traveler  the  exercise  of  prudence  and  care  in  effect- 
ing such  crossing.  White's  Supp.  to  Thomp.  Neg.  §§  1441,  1442, 
citing  a  large  number  of  decisions.  The  rule  is  one  of  universal 
application,  but  in  some  states  it  is  held  not  negligence  per  se  to 
attempt  to  cross  without  having  made  such  use  of  the  senses  and 
faculties  as  would  have  enabled  the  party  to  discover  the  danger. 
In  these  latter  states  the  duty  to  look  and  listen  exists,  but  it  is 
always  left  to  the  jury  to  determine  whether,  under  the  peculiar 
circumstances  of  the  case,  it  was  necessary.  In  this  state  failure 
to  do  so  is  negligence  per  se  in  the  case  of  steam  railroads,  and 
Ashley  v.  Traction  Co.,  60  W.  Va.  306,  55  S.  E.  1016,  recognizes 
it  in  the  case  of  street  railways  by  holding  that,  at  street  crossings, 
neither  party  has  superior  right  to  the  other,  and  each  must  ex- 
ercise his  right  in  a  reasonable  and  careful  manner,  having  due 
regard  to  the  rights  of  the  other,  and  that  the  traveler  in  approach- 
ing a  street  crossing  toward  which  a  car  is  approaching  must  stop 
and  avoid  collision  if  he  can  most  easily  and  readily  adjust  him- 
self to  the  exigencies  of  the  case.  To  hold  that  a  pedestrian  may 
cross  a  track  on  seeing  it  unoccupied  by  a  car,  and  without  look- 
ing for  approaching  cars,  would  give  him  the  superior  right  to 
the  crossing,  for  it  would  impose  upon  the  railway  company  the 
entire  burden  of  preventing  injury  and  accident.  Every  crossing 
would  be  made  at  the  peril  of  the  railway  company.  Moreover, 
the  traveler  is  bound  to  make  a  fair  use  of  his  faculties,  accord- 
ing to  the  circumstances.  White's  Supp.  Thomp.  Neg.  §  1444. 
Boehmer  v.  Pittsburg,  etc.,  Co.,  194  Pa.  313,  45  Atl.  126,  applies 
this  rule,  although  the  injury  in  that  case  did  not  occur  at  a  street 
crossing.  However,  that  does  not  affect  the  principle.  When  the 
duty  to  use  the  eyes  or  ears  exists,  it  necessarily  follows  that  a 
fair  and  reasonable  use  of  them  must  be  made.  Stafford  v. 
Chippewa,  etc.,  Co.,  110  Wis.  33,  85  N.  W.  1036,  involved  a  claim 
for  damages  for  injury  on  a  crossing,  and  it  was  there  held  that 
the  traveler  was  bound  to  see  what  was  perfectly  obvious.  His 
protest  that  he  did  not  see,  or  was  not  conscious  of,  danger;  when 
it  was  so  apparent  that  his  ignorance  of  it  cannot  be  attributed 
to  anything  but  his  neglect  to  use  his  faculties  goes  for  naught. 
Courts  will  not  allow  a  verdict  to  stand  upon  it.  Doherty  v.  De- 
troit, etc.,  Ry.  Co.,  118  Mich.  209,  76  N.  W.  377,  80  N.  W.  36, 
holds  as  follows :  "A  pedestrian  is  as  a  matter  of  law  guilty  of 
contributory  negligence  precluding  a  recovery  for  injuries  received 
from  being  struck  by  a  street  car,  where,  after  looking  up  and 
down  the  track  when  distant  therefrom  some  12  feet,  and  failing, 
because  his  view  was  obstructed  by  a  covered  wagon  standing 
backed  up  to  the  curb,  to  see  the  approaching  car,  which  would 
have  been  visible  to  him  had  he  looked  again  when  within  two  or 
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three  feet  of  the  track,  he  proceeded  directly  in  front  of  such  car." 
To  the  same  effect  see  Russell  v.  Minneapolis,  etc.,  Co.,  83  Minn. 
304,  86  N.  W.  346.  Ries  v.  St.  Louis  Transit  Co.,  179  Mo.  L 
77  S.  W.  734,  held  as  follows :  "Where  plaintiff's  decedent  could 
have  seen  an  approaching  street  car  by  which  he  was  killed  at  a 
street  crossing  at  all  times  after  starting  to  cross  the  street,  bui 
attempted  to  cross  in  front  of  the  car  without  looking  or  paying 
any  attention  thereto,  he  was  guilty  of  such  contributory  negli- 
gence as  precjuded  recovery.  Where  the  negligence  of  plaintiff's 
decedent  who  was  killed  by  a  street  car  at  a  crossing  was  not  only 
concurrent  with  that  of  the  motorman,  but  was  contemporaneous 
and  coincident  with  his  injury,  no  recovery  could  be  had  under 
the  humanitarian  doctrine."  Numerous  other  cases  to  the  same 
effect  will  be  found  cited  in  the  notes  to  sections  1444  and  1445 
of  White's  Supp.  Thomp.  Neg.  That  pedestrians  and  the  drivers 
of  vehicles  have  an  equal  right  to  a  street  crossing  with  a  street 
railway  company,  as  held  in  Ashley  v.  Traction  Co.,  does  not  re- 
lieve such  persons  from  the  exercise  of  prudence  and  care,  in- 
volving the  use  of  their  senses  and  faculties,  in  crossing  the  track, 
nor  qualify  or  limit  the  principle  barring  recovery  for  contribu- 
tory negligence ;  and  what  amounts  to  contributory  negligence  as 
matter  of  law  depends  upon  the  peculiar  circumstances  of  each 
case.  Ashley  v.  Traction  Co.  enunciates  the  doctrine  that  no  gen- 
eral rule  for  the  government  of  all  cases  can  be  prescribed.  The 
pedestrian,  as  well  as  the  servants  in  charge  of  the  car,  must  have 
regard  to  the  conditions  and  circumstances  prevailing  at  the  time. 
A  pedestrian  has  the  advantage  of  power  to  control  his  actions  in- 
stantly. By  reason  of  its  weight,  velocity,  and  momentum,  a 
street  car  cannot  be  so  controlled.  This  fact  a  person  approach- 
ing a  crossing  must  take  into  consideration,  and  so  must  the  court, 
upon  the  inquiry  as  to  w^hether  he  has  been  reasonably  careful.  A 
crowded  street  or  crossing  imposes  the  duty  of  greater  care  on 
the  part  of  both  parties  than  an  empty,  unobstructed  street  or 
crossing,  where  nothing  stands  in  the  way  of  full  knowledge  of 
the  situation,  nor  places  any  restraint  upon  the  free  action  of  the 
parties.  Neither  will  be  required  to  assume  all  risks.  Nor  will 
an  error  of  judgment  resulting  in  injury  preclude  recovery.  But, 
if  it  is  apparent  that  the  failure  on  the  part  of  the  plaintiff  to  ex- 
ercise reasonable  care  under  the  circumstances  contributed  to  the 
injury,  he  is  barred  from  recovery,  however  negligent  the  defend- 
ant may  have  been.  He  cannot  recklessly  and  heedlessly  stop  on 
a  railway  track  at  a  crossing  under  a  claim  of  right  to  do  so,  and 
to  compel  the  servants  of  the  company  in  charge  of  the  car  to  do 
that  which  is  impossible  or  unreasonable  under  the  circumstances, 
even  though  he  perceives  negligence  on  their  part  in  approaching 
the  crossing  at  a  high  rate  of  speed,  and  without  having  the  car 
under  such  control  as  enables  them  to  stop  it  instantly  in  order 
to  prevent  an  accident.    He  must  make  a  reasonable  use  of  the 
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crossing  under  the  circumstances,  although  his  right  to  its  use  :s 
equal  to  that  of  the  railway  company.  • 

Of  course,  we  are  not  to  be  understood  as  saying  a  street  rail- 
way company  can  enforce  its  right  of  passage  by  running  over  a 
person  negligently  standing  or  being  on  its  track  at  a  crossing  or 
elsewhere,  and  obstinately  refusing  to  obey  the  law  of  the  road. 
However  unlawful,  unjust,  wrongful,  and  negligent  the  conduct 
of  one  party  may  be,  the  other  cannot  wantonly  or  deliberately 
inflict  injury  upon  him.  If  it  is  in  his  power  to  prevent  injury 
which  would  result  from  the  negligence  of  the  other  party,  he 
must  do  so,  and  it  is  incumbent  upon  him  to  exert  himself  to  the 
utmost  in  that  behalf.  In  many  decisions  we  have  held  that  a 
pedestrian  upon  a  steam  railroad  track  elsewhere  than  at  a  public 
crossing  is  a  trespasser,  having  no. right  whatever  to  be  there;  but 
at  the  same  time  we  say  it  is  the  duty  of  the  railway  company, 
after  having  seen  such  wrongful  occupation  and  use  of  its  track, 
to  prevent  any  resultant  injury  to  the  wrongdoer,  if  it  be  in  its 
power  to  do  so.  This  is  not  law  peculiar  to  steam  railroads,  ft 
is  applicable  everywhere,  and  in  all  relations  involving  questions 
of  liability  for  injuries  caused  by  negligence.  It  is  the  appHcation 
of  a  rule  making  liability  depend  on  the  proximate,  immediate 
cause  of  the  injury.  But  it  often  happens  that  the  negligence  of 
both  parties  is  concurrent,  inseparable,  so  that  it  cannot  be  said 
one  alone  caused  the  injury;  and,  when  this  condition  of  affairs 
is  shown  to  have  existed,  neither  party  has  a  right  of  action 
against  the  other,  for  both  are  at  fault.  The  proximate  or  imme- 
diate cause  of  the  injury  is  then  the  joint  action  of  both;  and, 
when  one  sues  the  other,  he  is  barred  from  recovery  because,  by 
his  own  negligent  conduct,  he  contributed  to  the  injury  of  which 
he  complains.  In  the  application  of  these  general  principles  to 
cases  founded  upon  injuries  sustained  at  the  hands  of  street  rail- 
way companies  at  crossings,  the  courts,  with  very  few  exceptions, 
hold  that  although  the  servants  of  the  railway  company  may  have 
been  running  the  car  at  an  unreasonably  high  rate  of  speed  under 
the  circumstances,  and  so  rendered  their  principal  negligent  in  the 
operation  of  the  car,  a  person  desiring  to  use  such  crossing,  and 
observing  the  negligence  of  the  railway  company,  cannot  thrust 
himself  in  front  of  the  car,  and  so  bring  injury  upon  himself, 
merely  because  he  has  an  equal  right  with  the  railway  company 
to  the  use  of  the  crossing.  Moreover,  if  the  danger  was  so  ap- 
parent that  he  must  have  seen  it,  if  he  had  exercised  any  care  at 
all,  or  reasonable  care,  he  will  not  be  permitted  to  say  that  he  did 
not  see  it.  It  is  not  only  his  duty  to  look  for  approaching  cars, 
but  to  look  in  the  right  direction.  Nor  can  he  depend  alone  upon 
his  eyes.  When  the  circumstances  are  such  as  to  make  it  plainly 
obvious,  so  much  so  that  reasonable  men  could  not  differ  about 
it,  that,  if  he  had  his  own  safety  in  mind  while  attempting  to 
cross  the  track,  he  must  have  heard  the  approach  of  the  car,  he 
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would  be  held  to  have  contributed  to  his  injury.    It  is  as  much  his 
•duty  to  listen  as  to  look. 

The  authorities  are  almost  uniform  to  the  effect,  not  only  that 
a  pedestrian,  seeing  the  approach  of  a  car  at  a  negligent  rate  of 
speed,  cannot  take  possession  of  the  crossing  and  expose  himself 
to  obvious  danger,  under  the  claim  of  his  equal  right  to  the  use 
thereof,  but  also  that  his  assumption  of  a  plainly  apparent  risk 
in  attempting  to  get  across  ahead  of  a  car  will  bar  recovery.  He 
is  not  held  responsible  to  the  extent  of  accuracy  and  certainty  of 
judgment  in  this  respect.  If  the  circumstances  are  such  that  he 
might  reasonably  have  expected  to  be  able  to  get  over  in  safety 
his  attempt  to  do  so  will  not  preclude  recovery.  But  if  there  is 
risk  in  the  attempt  so  manifest  as  to  put  it  beyond  doubt,  he  is 
held  to  have  assumed  that  risk ;  and  this  is  nothing  more  than  the 
application  of  another  general  principle  of  the  law  of  negligence. 
We  apply  it  in  cases  involving  injuries  sustained  in  attempting  to 
make  use  of  obviously  defective  highways.  It  applies  as  between 
master  and  servant.  It  is  universally  held  that  a  servant  assumes 
all  the  obvious  and  ordinary  risks  of  the  business  in  which  he  is 
employed.  Numerous  illustrations  might  be  given,  but  the  gen- 
eral principle  is  so  well  known  and  recognized  that  further  dis- 
cussion of  it  is  unnecessary.  A  few  cases  making  application  of 
these  rules,  are  here  noticed.  In  Goldkranz  v.  Metropolitan 
Street  Ry.  Co.,  80  App.  Div.  590,  85  N.  Y.  Supp.  667,  a  vehicle 
approached  a  crossing  at  a  high  rate  of  speed,  and,  before  attempt- 
ing to  cross,  the  traveler  saw  a  car,  but  made  no  attempt  to  stop 
or  avoid  it,  thinking  he  had  time  to  get  across  the  track.  There 
was  no  evidence  that  the  motorman  could  have  stopped  the  car 
after  having  seen  the  wagon  on  the  track,  nor  that  it  was  then 
at  such  a  distance  from  the  crossing  as  made  it  possible  to  have 
stopped  it.  The  plaintiff  was  held  guilty  of  contributorv  negli- 
gence as  matter  of  law.  In  Stafford  zk  Chippewa,  etc.,  Co.,  110 
Wis.  331,  85  N.  W.  1036,  the  court  held:  "It  is  the  duty  of  the 
traveler  upon  the  street  in  approaching  a  point  where  he  desires 
to  cross  a  street  car  track  to  look  and  listen  for  a  coming  car,  and 
to  perform  that  duty  when  and  where  he  will  have  reasonable 
opportunity  to  render  his  efforts  in  that  regard  effective,  and  it 
is  as  much  his  duty  as  a  matter  of  law  to  see  an  approaching  car 
which  is  in  plain  sight  and  in  dangerous  proximity  to  the  cross- 
ing and  not  to  negligently  place  himself  in  the  way  of  it  as  it  is 
to  look  for  the  car.  Hence  evidence  that  he  performed  the  duty 
of  looking,  but  did  not  see  the  actually  approaching  car,  does  not 
raise  a  question  of  fact."  In  Tesch  v.  Milwaukee,  etc.,  Co.,  108 
Wis.  593,  84  N.  W.  823,  S3  L.  R.  A.  618,  the  court  held  as  fol- 
lows :  "Before  crossing  a  railway  track,  regardless  of  whether  it 
be  a  steam  or  electric  street  railroad,  a  person  should  look  both 
ways  and  listen  for  a  coming  car,  and  perform  that  duty  when 
and  where  it  will  be  reasonably  certain  to  effect  its  purpose,  and 
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diversion  of  attention,  generally  speaking,  will  not  excuse  the  per- 
formance of  such  duty;  neither  will  misconduct  on  the  part  of 
the  railway  company.  An  ordinary  traveler  upon  a  public  street 
where  a  street,  car  line  is  located  and  operated  under  a  public 
franchise  having  no  restrictions  or  regulations  as  to  the  manner 
of  operating  cars  has  not  the  same  right  to  go  upon  the  track  and 
compel  the  stopping  of  a  car  to  enable  him  to  pass  over  the  track 
as  the  operator  of  the  car  has  to  delay  his  passage  to  enable  the 
car  to  pass."  In  Murray  v.  St.  Louis  Transit  Co.,  108  Mo.  App. 
501,  83  S.  W.  995,  the  plaintiff,  after  having  seen  the  approach- 
ing car,  drove  leisurely  across  the  track,  thinking  he  had  ample 
time  in  which  to  get  over,  but  was  struck  and  injured.  On  the 
theory  that  he  had  exercised  care,  and  was  guilty  of  nothing  more 
than  a  mere  mistake  of  judgment  in  attempting  to  cross,  he  was 
permitted  to  recover.  To  the  same  general  effect,  see  Kane  7j. 
Worcester,  etc.,  Co.,  182  Mass.  201,  65  N.  E.  54,  saying,  if  a  per- 
son in  attempting  to  cross  is  at  fault  only  to  the  extent  of  a  mis- 
take of  judgment,  he  is  not  guilty  of  negligence  as  matter  of  law. 
In  Heying  v.  United  Rail^yays,  etc.,  Co.,  100  Md.  281,  59  Atl.  667, 
the  plaintiff's  case  was  withdrawn  from  the  jury  in  view  of  the 
following  facts :  Driving  a  wagon  on  a  dark  morning,  she  came 
to  the  track  of  the  railway,  and,  erroneously  thinking  she  had  time 
to  cross  ahead  of  a  car  which  she  saw  approaching,  attempted  to 
do  so  and  was  injured.  There  was  no  evidence  that  the  motor- 
man  could  have  stopped  the  car  in  time  to  have  avoided  the  col- 
lision after  having  perceived  her  peril.  In  State  v.  United  Rail- 
ways, etc.,  Co.,  97  Md.  73,  54  Atl.  612,  the  facts  were  very  similar, 
and  the  court  took  that  case  from  the  jury.  In  Hilts  v.  Foote, 
125  Mich.  241,  84  N.  W.  139,  the  injured  party,  driving  a  milk 
wagon  at  a  speed  of  five  or  six  miles  an  hour,  came  to  the  cross- 
ing without  checking  his  speed,  or  looking,  for  a  car,  until  he  was 
so  near  that  he  thought  the  safest  way  was  to  attempt  to  cross. 
Instead  of  stopping,  he  whipped  up  his  horse,  and,  as  his  wagon 
was  on  the  track,  it  was  struck  by  the  car.  He  had  had  ample 
time  and  opportunity  to  look  for  the  car,  stop,  and  avoid  the  col- 
lision. The  court  below  directed  a  verdict  for  the  defendant,  and 
the  Supreme  Court  affirmed  the  judgment  thereon.  A  late  and 
well-considered  case  is  that  of  Rider  v.  Syracuse,  etc.,  Co.,  171 
N.  Y.  139,  63  N.  E.  836,  58  L.  R.  A.  125.  Points  2,  4,  and  5  of 
the  syllabus  read  as  follows:  "The  doctrine  that  a  remote  negli- 
gent act  of  the  injured  party  does  not  bar  a  recovery  for  the  in- 
jury is  not  applicable  when  one  drives  upon  the  track  in  front  of 
an  electric  car  approaching  at  a  rate  of  from  six  to  nine  miles  an 
hour,  and  is  fatally  injured  in  the  resulting  collision,  where  the 
motorman  did  not  act  willfully  or  carelessly,  although  the  wagon 
was  carried  some  distance  along  the  track  before  it  was  over- 
turned and  the  injuries  inflicted,  since  the  act  of  the  driver  and 
the  conduct  of  the  motorman  were  substantially  concurrent,  so  that 
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the  conduct  of  the  injured  party  in  driving  upon  the  track  cannot 
be  separated  from  the  injury  itself.  The  act  of  a  driver  who  neg- 
ligently goes  upon  the  track  in  full  view  of  a  rapidly  approaching 
car  is  at  least  one  of  the  proximate  causes  of  a  resulting  collision, 
and  the  accident  may  be  properly  attributed  to  it  and  a  recovery 
defeated,  although  the  vehicle  was  carried  some  distance  along 
the  track  before  it  was  overturned  and  the  injuries  inflicted.  The 
rule  that  a  railroad  company  may  not  run  a  train  into  a  person, 
though  he  is  on  the  track  through  his  own  negligence,  is  not  ap- 
plicable where  a  driver  attempts  to  cross  the  track  diagonally 
when  an  approaching  electric  car  is  so  near  as  to  render  the  at- 
tempt dangerous."  Under  the  circumstances  indicated  in  the  fore- 
going quotation  disclosed  by  the  evidence  a  judgment  of  the 
lower  court,  founded  upon  a  verdict,  was  reversed,  and  the  ver- 
dict set  aside  on  the  ground  of  contributory  negligence  on  the  part 
of  the  plaintiff's  decedent. 

The  plaintiff  here  was  a  woman  about  42  years  old,  healthy, 
and  sound,  and  in  the  full  possession  of  all  of  her  faculties.   The 
car  must  have  been  very  close  to  the  crossing  when  she  step|>ed 
upon  the  track.     We  have  been  favored  by  counsel  with  a  cal- 
culation as  to  the  probable  distance,  but  it  would  be  utterly  impos- 
sible by  the  aid  of  this  memorandum  or  anything  else  to  arrive 
at  any  conclusion  as  to  the  exact  distance.     However,  we  may 
safely  conclude  that  the  car  was  near  enough  to  have  been  both 
seen  and  heard.    There  is  some  argument  in  the  brief  as  to  how 
far  the  car  could  probably  have  been  heard.    While  we  do  not 
judicially  know  how  much  noise  a  moving  street  car  makes,  nor 
how  far  it  can  be  heard,  we  do  know  that  in  a   quiet,    deserted 
street  it  can  be  heard  for  a  considerable  distance,  in  fact,  several 
hundred  feet,  and  that  the  noise  is  sufficient  to  attract  the  atten- 
tion of  any  one  whose  mind  is  not  so  preoccupied  with  something 
else  as  to  exclude  it.    The  authorities  to  which  we  have  adverted 
amply  justify  the  conclusion  that  the  plaintiff  was  under  a  duty 
both  to  see  and  hear  the  car  that  struck  her,  and  she  cannot  justify 
her  failure  to  do  so  on  the  ground  of  haste  in  the  pursuit  of  her 
own  business  or  mental  preoccupation  with  her  affairs.    The  evi- 
dence relied  upon  to  prove  want  of  effort  of  the  motorman  to 
stop  the  car,  after  having  seen  the  danger,  is  negative  in  char- 
acter, and  hardly  appreciable.     The    plaintiff    does     not     know 
whether  the  brake  was  applied.    She  neither  saw  nor  heard  any- 
ing  of  the  car  until  she  was  struck.     The  other   evidence    only 
tends  to  prove  that  the  car  crossed  the  street  at  a  high  rate  of 
speed,  a  fact  not  inconsistent  with  effort  to  stop  it.    On  the  othei 
hand,  we  have  positive  and  direct  evidence  of  a  vigorous  effort 
to  stop  it. 

We  think,  therefore,  the  action  of  the  trial  court  in  setting  aside 
the  verdict  was  right,  and  the  order  complained  of  will  be  af- 
firmed. 
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Carriers — Injuries  to  Passengers — Actions — Pleading  and  Proof — 
Relation  of  Carrier  and  Passenger. — In  an  action  against  a  carrier  for 
injuries  to  a  passenger,  the  allegation  that  plaintiff  was  a  passenger 
on  defendant's  car  at  the  time  he  was  injured  is  a  material  allegation, 
and  must  be  proved. 

Same — Evidence — ^Negligence — Prima  Facie  Case.* — On  mere  proof 
of  an  injury  to  a  passenger,  his  prima  facie  right  of  recovery,  under 
counts  charging  simple  negligence,  is  established. 

Master  and  Servant — Injury  to  Servant — Actions — Negligence. — 
An  employee  of  a  street  railroad  company,  riding  on  a  car  at  the  time 
of  his  injury  by  a  collision,  in  addition  to  showing  the  collision  and 
injury,  must  adduce  some  evidence  tending  to  show  negligence  in 
order  to  recover. 

Street  Railroads — Care  as  to  Licensees.! — The  only  duty  owed  by 
a  street  railroad  company  to  a  licensee  on  one  of  its  cars  is  not  to 

♦See  second  foot-note  appended  to  O'Gara  v.  St.  Louis  Transit  Co. 
(Mo.),  27  R.  R.  R.  333,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  333;  second 
foot-note  appended  to  Chaffe  v.  Consolidated  Ry.  Co.  (Mass.),  27 
R.  R.  R.  706,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  706;  foot-note  appended 
to  Cincinnati  Traction  Co.  v.  Holzenkamp  (Ohio),  25  R.  R.  R.  553,  48 
Am.  &  Eng.  R.  Cas.,  N.  S..  553;  foot-note  appended  to  Pennsylvania 
R.  Co.  V.  McCaffrey  (C.  C.  A.),  23  R.  R.  R.  23,  46  Am.  &  Eng.  R. 
Cas.,  N.  S.,  23. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railway  companies  with  respect  to  licensees  on  their 
trains  or  cars,  see  Chicago  &  N.  W.  Ry.  Co.  v.  O'Brien  (C.  C.  A.), 
27  R.  R.  R.  234,  50  Am.  &  Eng.  Cas.,  N.  S.,  234  (ordinarily  no  rate  of 
speed  of  train  is  negligence  per  se  where  derailment  results  in  in- 
juries to  licensees  on  the  train);  Atchison,  etc.,  Ry.  Co.  if.  McElroy 
(Kan.),  25  R.  R.  R.  487,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  487  (boy  sent 
by  his  father  to  deliver  package  to  a  passenger  on  train,  which  was 
expected  to  stop  at  station,  was  entitled  to  be  protected  by  the  ex- 
ercise of  ordinary  care  by  railroad) ;  Louisville  &  N.  R.  Co.  v.  Farris 
(Ky.),  25  R.  R.  R.  347,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  347  (where  rail- 
road, before  moving  car,  notified  one  engaged  in  unloading  it  to  get 
off  it,  but  he  did  not,  the  company  is  not  liable  for  resulting  injury 
to  him);  Peterson  v.  South  &  W.  R.  R.  (N.  Car.),  22  R.  R.  R.  355, 
45  Am.  &  Eng.  R.  Cas.,  N.  S.,  355  (liability  for  injury  to  permissive  li- 
censee caused  by  jerking  of  train);  McAndrews  v,  Chicago,  etc.,  Ry. 
Co.  (111.),  21  R.  R.  R.  102,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  102  (em- 
ployee  of  third  person,  injured  while  unloading  cars  on  track  at  his 
employer's  plant,  by  reason  of  railroad  company's  alleged  negligence 
in  shoving  other  cars  against  car  on  which  he  was  standing,  suffi- 
ciencv  of  declaration  in  action  by  against  railroad) ;  Lovett  v.  Gulf, 
etc.,  Ry.  Co.  (Tex.),  11  R.  R.  R.  339,  34  Am.  &  Eng.  Ry.  Cas.,  N.  S., 
339  (care  due  employee  of  contractor  while  on  work  train);  Penn- 
sylvania Co.  V.  Coyer  (Ind.),  15  R.  R.  R.  218,  38  Am.  &  Eng.  R.  Cas., 
N.  S.,  218  (care  due  person  allowed  to  ride  gratuitously  in  caboose  of 
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wantonly  or  intentionally  injure  him,  or  to  exercise  due  care  to  avert 
injury  after  his  danger  becomes  apparent. 

work  train);  Louisville  &  N.  R.  Co.  v.  Smith  (Ky.),  18  R.  R.  R.  148, 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  148  (degree  of  care  due  licensee,  for 
whose  use  a  car  has  been  placed  on  a  side  track,  in  making  up  a  train, 
so  as  to  avoid  a  collision);  Cleveland,  A.  &  C.  Ry.  Co.  v.  Workman 
(Ohio),  4  R.  R.  R.  551,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  551  (duty  of 
company  to  its  empolyee  using  hand  car  as  licensee) ;  Peake  v.  Louis- 
ville &  N.  R.  Co.  (Ky.),  2  R.  R.  R.  7,  25  Am.  &  Eng.  R.  Cas.,  N.  S., 
7  (duty  to  licensees  on  freight  trains);  Central  of  Georgia  Ry.  Co.  v. 
Duffy  (Ga.),  6  R.  R.  R.  660,  29  Am.  &  Eng.  R.  Cas.,  N.  S..  660  (duty 
to  know  that  licensee  is  on  train) ;  Lovett  v.  Gulf,  etc.,  Ry.  Co.  (Tex.), 
11  R.  R.  R.  339,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  339  (insufficiency  of 
evidence  of  negligence  where  employee  of  contractor  was  thrown 
from  work  train);  Indianapolis  St.  Ry.  Co.  v.  Hockett  (Ind.),  7  R.  R. 
R.  787,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  787  (it  appearing  that  conductor 
ordering  newsboy  from  moving  street  car  did  not  intend  to  injure 
him,  his  conduct  was  negligent  but  not  wrongful);  Peake  v.  Louis- 
ville &  N.  R.  Co.  (Ky.),  2  R.  R.  R.  7,  25  Am.  &  Eng.  R.  Cas.,  N.  S., 
7  (liability  for  injury  to  licensee  invited  to  alight  from  rapidly  mov- 
ing train  where  danger  is  obvious)  ;  Central  of  Georgia  Ry.  Co.  z:  Duflfy 
(Ga.),  6  R.  R.  R.  660,  29  Am.  &  Eng;  R.  Cas.,  N.  S.,  660  (liability  for 
injury  to  licensee  on  train  as  affected  by  ignorance  on  part  of  train- 
men of  his  presence);  Indianapolis  St.  Ry.  Co.  v.  Hockett  (Ind.),  7 
R.  R.  R.  787,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  787  (liability  for  injury 
to  newsboy  ordered  from  moving  street  car);  Baltimore  &  O.  S. 
W.  Ry.  Co.  V.  Cox  (Ohio),  3  R.  R.  R.  939,  26  Am.  &  Eng.  R.  Cas.. 
N.  S..  939  (liability  for  injury  to  person  on  freight  train  by  consent 
of  conductor);  Rathbone  v.  Oregon  R.  Co.  (Ore.),  l  R.  R.  R.  511,  24 
Am.  &  Eng.  R.  Cas.,  N.  S.,  511  (liability  for  injury  to  person  riding 
on  hand  car  by  invitation  of  section  foreman,  caused  by  negligence  in 
running  it  around  curve  without  signal);  State  v.  Western  Maryland 
R.  Co.  (Md.).  9  R.  R.  R.  759,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  759  (suf- 
ficiency of  complaint,  in  action  for  injury  from  sudden  starting  of 
car,  to  shipper  on  car  to  deliver  calf) ;  Risque's  Adm'r  v.  Chesapeake 
&  O.  Ry.  Co.  (Va.),  20  R.  R.  R.  306.  43  Am.  &  Eng.  R.  Cas.,  N.  S,. 
306  (where  railorad  furnished  defective  cars  to  employer  or  deceased 
for  use  upon  such  employer's  side  track,  it  was  the  latter's  duty  to 
inspect  them,  and  the  railroad  was  not  liable  for  the  employee's 
death  caused  by  defects  in  the  cars) ;  Ashworth  i\  Southern  Ry.  Co. 
(Ga.^.  5  R.  R.  R.  679,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  679  (care  required 
of  railroad  company  at  point  where  children  have  been  habitually  per- 
mitted to  board  and  ride  upon  trains);  Graham  v.  Chicago  &  N.  W. 
Ry.  Co.  (Iowa),  20  R.  R.  R.  811,  43  Am.  &  Eng.  R.  Cas.,  N.  S..  811 
(care  due  person,  who  boarded  moving  train  with  intent  to  take 
passage,  before  he  was  discovered  in  a  dangerous  position);  Louis- 
ville &  N.  R.  Co.  V.  Thornton  (Ky.),  19  Am.  &  Eng.  R.  Cas.,  N.  S., 
229  (duty  to  person  riding  on  train  by  invitation  of  fireman);  Ceder- 
son  7'.  Oregon  R.  &  Nav.  Co.  (Ore.),  21  Am.  &  Eng.  R.  Cas..  N.  S., 
624  (failure  to  allege  company's  knowledge  of  defect,  in  action  for 
injury  to  licensee  from  derailment  of  train). 

For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
licensees,  see  second  foot-note  appended  to  Louisville  &  N.  R.  Co. 
V.  Karris  (Ky.),  25  R.  R.  R.  347,  48  Am.  &  Eng.  R.  Cas.,  N,  S.,  347. 

For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  carriers  with  respect  to  persons  assisting  or  accompany- 
ing their  passengers,  see  first  foot-note  appended  to  Chesapeake  & 
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Carriers — Care  as  to  Passengers.} — A  carrier  owes  to  a  passenger 
the  highest  degree  of  care. 

Master  and  Servant — Railroad  Company — Care  as  to  Employees.! — 
A  street  car  company  owes  to  one  of  its  employees,  riding  on  a  car, 
the  duty  of  exercising  reasonable  care  not  to  injure  him. 

Carriers — Who  Are  Passengers — Employees  of  Carrier.§ — A  section 
hand,  iiljured  while  riding  back  and  forth  to  work  on  a  car,  without 
charge,  pursuant  to  a  rule  of  the  company,  is  not  a  passenger,  but  is 
in  the  exercise  of  a  mere  privilege  connected  with-  his  employment. 

Appeal  from  Circuit  Court,  Jefferson  County;  A.  A.  Coleman, 
Judge. 

.  Action  by  W.  H.  Sawyer  against  the  Birmingham  Railway, 
Light  &  Power  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Ohio  Ry.  Co.  v.  Fortune  (Va.),  27  R.  R.  R.  255,  50  Am.  &  Eng.  R. 
Cas..  N.  S.,  255;  foot-note  appended  to  Chesapeake  &  O.  Ry.  Co.  v. 
Paris'  Adm'r  (Va.),  26  R.  R.  R.  626,  49  Am.  &  Eng.  R.  Cas.,  N.  S., 
626. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  due  a 
stockman  riding  free  in  charge  of  live  stock  on  the  carrier's  train, 
see  foot-note  appended  to  Chicago,  B.  &  Q.  R.  Co.  v.  Troyer  (Neb.), 
9  R.  R.  R.  797,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  797,  where  all  those 
preceding  it  are  collected;  second  foot-note  appended  to  Atchison, 
etc.,  Ry.  Co.  v,  Allen  (Kan.),  26  R.  R.  R.  338,  49  Am.  &  Eng.  R. 
Cas.,  N.  S.,  338;  Lake  Shore,  etc.,  Ry.  Co.  v.  Teeters  (Ind.),  24  R.  R. 
R.  36,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  36. 

For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  with  respect  to  express  messengers 
riding  on  their  trains,  see  first  foot-note  appended  to  Chicago,  etc., 
Ry.  Co.  V.  O'Brien  (C  C.  A.),  14  R,  R.  R.  227,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  227:  second  foot-note  appended  to  Davis  v.  Chesapeake 
&  O.  Ry.  Co.  (Ky.),  24  R.  R.  R.  170,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  170; 
Shannon's  Adm'r  v.  Chesapeake  &  O.  R.  Co.  (Va.),  19  R.  R.  R.  91, 
42  Am.  &  Eng.  R.  Cas.,  N.  S.,  91;  Stone  v.  Union  Pac.  R.  Co.  (Utah), 
23  R.  R.  R.  119,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  119;  Robinson  v.  St. 
Johnsbury,  etc.,  R.  Co.  (Vt).  24  R.  R.  R.  630,  47  Am.  &  Eng.  R.  Cas., 
N.  S.,  630. 

For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  with  respect  to  railway  postal  clerks, 
see  first  foot-note  appended  to  Decker  v.  Chicago,  etc.,  Ry.  Co. 
(Minn.).  24  R.  R.  R.  587,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  587. 

For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  with  respect  to  employees  of  sleeping 
car  companies,  see  last  foot-note  appended  to  Denver  &  R.  G.  R.  Co. 
V.  Whan  (Colo.),  23  R.  R.  R.  70,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  70. 

tSee  first  foot-note  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Green 
(Ark.),  27  R.  R.  R.  671,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  671;  fifth  foot- 
note appended  to  Spiking  v.  Consolidated  Ry.  &  P.  Co.  (Utah),  27 
R.  R.  R.  457,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  457;  foot-note  appended 
to  Magee  v.  New  York,  etc.,  R.  Co.  (Mass.),  26  R.  R.  R.  221,  49  Am. 
&  Eng.  R.  Cas.,  N.  S.,  221;  Valente  v.  Sierra  Ry.  Co.  (Cal.),  26  R.  R. 
R.  676,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  676. 

§See  first  foot-note  appended  to  Eberts  v.  Detroit,  etc..  Ry.  (Mich.), 
28  R.  R.  R.  159,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  159. 


^See  (t)  on  p.  779. 
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Tillman,  Grubb,  Bradley  &  Morrozv,  for  appellant. 
Pmvell  &  Blackburn,  for  appellee. 

Tyson,  C.  J.  In  each  of  the  counts  it  is  alleged  that  plaintiff 
was  a  passenger  on  defendant's  car  at  the  time  he  was  injured. 
It  is  scarcely  necessary  to  say  that  this  is  a  material  allegation, 
and  must  be  proven.  If  the  relation  of  the  parties  as  that  of 
carrier  and  passenger  was  not  shown,  but  that  of  master  and 
servant,  or  that  of  a  mere  licensee,  of  course,  there  could  be  no 
recovery  in  this  case.  In  short,  the  plaintiff  cannot  be  permitted 
to  allege  one  relation  and  prove  another.  If  the  plaintiff  was  rid- 
ing on  the  car  by  virtue  of  his  employment  and  in  that  relation 
to  defendant,  or  if  he  was  accorded  the  privilege  of  riding  solely 
on  account  of  his  being  an  employee,  it  is  obvious  that  the  rules 
of  evidence  governing  the  defendant's  liability  and  the  measure 
of  damages  recoverable  would  be  entirely  different  from  those 
that  would  obtain  and  control  in  the  case  of  a  passenger.  If  a 
passenger,  as  alleged,  upon  mere  proof  of  the  collision  and  in- 
jury, his  prima  facie  right  of  recovery  was  established  under  those 
counts  charging  simple  negligence.  On  the  other  hand,  if  he  was 
riding  as  an  employee,  in  addition  to  showing  a  collision  and  in- 
jury, he  would  have  to  adduce  some  evidence  tending  to  show 
negligence,  or  if  as  a  licensee  the  only  duty  defendant  owed  him 
was  not  to  wantonly  or  intentionally  injure  him,  or  to  exercise 
due  care  to  avert  the  injury  after  his  danger  became  apparent. 
McCauley  v.  T.  C.  I.  &  R.  Co.,  93  Ala.  356,  9  South.  611.  Besides, 
the  degree  of  care  required  with  respect  to  plaintiff  as  passenger 
and  that  of  an  employee  would  be  entirely  different.  As  a  pas- 
senger the  defendant,  as  a  carrier,  owed  him  the  highest  degree 
of  car;  as  his  employer  it  only  owed  him  the  duty  of  exercising 
reasonable  care  not  to  injure  him.  It  thus  becomes  apparent  that 
the  question  whether  or  not  plaintiff  was  a  passenger  is  an  im- 
portant one. 

Was  he  a  passenger?  According  to  his  own  testimony,  which 
was  in  no  wise  disputed,  he  was  riding  as  an  employee  of  de- 
fendant on  the  car,  going  to  his  work  from  his  home.  He  was  at 
the  time  one  of  the  section  hands,  engaged  in  putting  in  cross-ties 
on  the  roadbed  of  defendant's  track.  He  was  furnished  a  badge 
by  the  defendant,  which  was  an  insignia  of  his  employment  by  it, 
and  which  entitled  him  to  be  carried  free  upon  its  cars.  He  said : 
"I  was  riding  on  my  badge  the  day  I  got  hurt,  and  did  not  pay 
any  fare.  I  was  riding  as  an  employee  or  workman  for  the  com- 
pany." He  also  testified  "that  it  was  the  rule  of  the  company  to 
take  the  workmen  from  home  to  the  place  they  went  to  work,  and 
to  take  them  back,  without  charging  them  any  fare,  and,  I  being 
a  workman  and  having  my  badge,  they  carried  me  without  makinjr 
me  pay  any  fare."  On  this  state  of  facts,  which,  as  we  have  said 
above,  are  without  dispute,  we  are  constrained  to  hold  that  plain- 
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tiff  was  not  a  passenger,  but  was  in  the  exercise  of  a  mere  privi- 
lege connected  with  his  employment.  Wright  v.  Railroad,  122  N. 
C.  852,  29  S.  E.  100;  6  Cyc.  543,  §  4,  and  cases  cited  in  note; 
Elliott  on  R.  R.  (2d  Ed.)  §  1578a:  Labatt  on  Master  and  serv- 
ant, pp.  1825-1829,  §  624,  (b),  (c),  and  notes;  Dresser's  Em- 
ployer's Liability,  p.  75,  §  13;  Roberts  &  Wallace  Duty  and  Lia- 
bility of  Employers,  p.  183. 

It  is  obvious,  for  another  reason,  on  the  facts  stated  by  plain- 
tiff, that  there  was  no  contract,  either  express  or  implied,  that  the 
relation  of  carrier  and  passenger  should  obtain  between  him  and 
defendant.  Indeed,  the  presumption  that  such  relation  existed 
between  them  was  affirmatively  negatived  by  his  testimony.  The 
affirmative  charge,  requested  by  defendant,  should  have  been 
given. 

Reversed  and  remanded. 

Haralson,  Simpson,  and  Denson,  JJ.,  concur. 


Philadelphia,  B.  &  W.  R.  Co.  v,  Mitchell. 

(Court  of  Appeals  of  Maryland,  March  31,  1908.) 

[69  Atl.   Rep.  422.] 

Master  and  Servant — ^Work  of  Independent  Contractor — Liability 
of  Employer.* — While  an  employer,  where  the  work  is  done  by  an 
independent  contractor,  is  not  liable  for  an  injury  caused  by  negli- 
gence in  a  matter  collateral  to  the  contract,  he  is  liable  where  the 
injury  is  caused  by  the  thing  contracted  to  be  done,  or  where  it  is 
such  as  might  have  been  anticipated  by  the  employer  as  a  probable 
consequence  of  the  work  and  he  takes  no  precaution  to  prevent  it, 
and  the  duty  to  refrain  from  interfering  with  the  right  of  the  public 
to  the  safe  use  of  public  streets  is  one  of  which  an  employer  can- 
not divest  himself  by  committing  work  to  a  contractor. 

Same.* — Where  a  railroad  company  possessing  the  right,  under 
Acts  1904,  p.  206,  c.  116,  and  the  consent  of  the  city  to  build  a  bridge 
over  a  street  proceeded  with  the  work  in  such  manner  as  to  render  the 
street  dangerous  for  travel,  it  was  required  to  safeguard  the  street 
during  the  construction,  and  where  it  negligently  failed  to  do  so,  and 
in  consequence  thereof  a  pedestrian  was  injured  by  the  fall  of  a  ham- 
mer from  the  bridge,  it  was  liable,  though  the  bridge  was  constructed 
by  an  independent  contractor. 


*See  extensive  note,  24  R.  R.  R.  317,  47  Am.  &  Eng.  R.  Cas..  N.  S., 
317;  foot-note  appended  to  Kansas  City,  etc.,  Ry.  Co.  v.  Loosley 
(Kan.),  24  R.  R.  R.  712,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  712;  foot-note 
appended  to  St.  Louis,  etc.,  R.  Co.  v.  Madden  (Kans.),  27  R.  R.  R. 
48,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  48;  Boucher  v.  New  York,  N.  H. 
R.  Co.  (Mass.),  27  R.  R.  R.  l,  50  Am.  &  Eng.  R.  Cas..  N.  S.,  1. 
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Damages — Personal  Injuries — External  Wound. — The  physical  in- 
jury requisite  to  authorize  a  recovery  need  not  be  such  as  to  occasion 
an  external  wound,  though  it  must  be  actual,  and  severe  internal  in- 
juries of  which  there  are  no  visible  or  external  evidence  produced  by 
violence  is  sufficient  to  authorize  a  recovery. 

Negligence— Proximate  Cause.f — In  an  action  for  injuries  to  a 
pedestrian  caused  by  the  falling  of  a  hammer  from  an  overhead  bridge 
in  process  of  construction,  plaintiff  testified  that  when  the  hammer 
struck  and  broke  her  umbrella  she  threw  herself  away  from  it,  and 
she  was  thrown  back  by  the  blow  on  the  umbrella,  and  that  it  was 
then  that  her  side  was  hurt.  Physicians,  without  objections,  testified 
that  the  injuries,  consisting  of  a  rupture  of  one  of  the  walls  of  an 
artery,  was  caused  by  the  twist  of  the  body  when  she  threw  herself 
back.  Held  to  authorize  a  recovery  on  the  jury  finding  that  the  in- 
juries were  produced  by  the  twist  of  plaintiff's  body,  and  that  the 
blow  of  the  hammer  caused  the  movement  of  the  body,  since  the 
striking  of  the  umbrella  by  the  failing  hammer  constituted  a  phys- 
ical impact,  it  being  'unnecessary  that  the  person  of  the  individual  be 
struck. 

Appeal  from  Circuit  Court,  Hartford  County;  Geo.  L.  Vaa 
Bibber,  Judge. 

Action  by  Aderina  S.  Mitchell  against  the  Philadelphia,  Balti- 
more &  Washington  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  Boyd,  C.  J.,  and  Briscoe,  Pearce,  Schmucker, 

and  WORTHINGTON,  JJ. 

Thomas  H.  Robinson,  for  appellant. 

Willaim  P.  Constable  and  James  J,  Archer,  for  appellee. 

Schmucker,  J.  The  appellee  recovered  a  judgment  against 
the  appellant  in  the  circuit  court  for  Hartford  county  for  dam- 
ages for  injuries  inflicted  on  her,  while  walking  along  a  much 
used  public  street  in  the  city  of  Havre  de  Grace,  by  the  falling  of 
a  hammer  from  an  overhead  bridge  in  course  of  construction  on 
the  appellant's  line  of  railway.  From  that  judgment  this  appeal 
was  taken.  There  is  but  one  bill  of  exceptions  in  the  record,  and 
that  presents  for  our  review  only  the  rulings  of  the  court  below 
on  the  prayers  offered  at  the  close  of  the  case. 

The  declaration  contains  two  counts,  both  of  which  aver  that 

fFor  the  authorities  in  this  series  on  the  question,  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  first  foot-note  appended 
to  Pittman  v.  Chicago  &  E.  I.  R.  Co.  (111.),  27  R.  R.  R.  435,  50  Am.  & 
Eng.  R.  Cas.,  N.  S.,  435;  foot-notes  appended  to  New  York.  etc..  R. 
Co.  V.  Hamlin  (Ind.),  27  R.  R.  R.  370,  50  Am.  &  Eng.  R.  Cas.,  X.  S.. 
370;  first  foot-notes  appended  to  Smith  v.  Connecticut  Ry.  &  L.  Co. 
(Conn.).  27  R.  R.  R.  201,  50  Am.  &  Eng.  R.  Cas..  N.  S..  201;  foot- 
notes appended  to  Hardt  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  26  R.  R. 
R.  468,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  468. 
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the  appellant  company  owned  and  operated  a  railroad  from  Penn- 
sylvania into  Maryland,  and  at  the  time  of  the  injury  complained 
of  had  acquired  a  new  right  of  way  through  the  city  of  Havre 
de  Grace  and  under  the  authority  of  chapter  116,  p.  206,  of  the 
Acts  of  1904,  and  with  the  consent  of  the  city  was  engaged  in 
constructing  along  its  new  right  of  way  an  iron  bridge  over  a 
much  traveled  street,  called  "Stokes  street,"  in  said  city;  and  that 
the  plaintiff,  while  walking  along  said  street,  in  the  exercise  of 
due  care,  under  the  bridge  then  in  course  of  construction,  was 
struck  and  severely  injured  by  a  hammer  or  other  missile  which 
fell  therefrom.  The  first  count  avers  generally  that  the  fall  of 
the  hammer  was  due  to  the  negligence  of  the  company  in  con- 
structing the  bridge.  The  second  count  avers  that  the  nature  of 
the  construction  of  the  bridge  was  such  that  blocks  of  wood,  iron 
plates,  bolts,  rivets,  and  other  things  used  in  connection  therewith 
were  continually  falHng  from  the  bridge  to  the  street  beneath  it, 
and  endangered  travel  thereon,  and  it  became  and  was  the  duty 
of  the  company  to  guard  the  work  for  the  protection  and  safety 
of  persons  traveling  upon  the  street,  but  that  it  failed  to  discharge 
said  duty,  and  the  plaintiff  was  injured  by  reason  of  such  failure. 
To  this  declaration,  the  company  as  defendant  pleaded  the  gen- 
eral issue.  The  undisputed  evidence  sustains  the  allegations  of 
the  declaration  as  to  the  existence  of  the  defendant  company  and 
its  authority  to  construct  the  bridge,  and  that  the  construction  was 
in  progress  on  September  18,  1905,  when  the  alleged  injury  oc- 
curred to  the  plaintiff.  It  also  appears  without  contradiction  that 
Stokes  street  was  a  much  traveled  public  street  of  the  city  of 
Havre  de  Grace,  and  that  the  bridge  crossed  it  at  an  elevation  of 
about  14  feet  by  a  single  span  70  feet  long  composed  of  4  parallel 
metal  girders. 

There  is  evidence  in  the  record  tending  to  show  that  in  the  con- 
struction of  such  bridges,  when  the  workmen  are  engaged  in 
riveting  the  ties  and  braces  between  the  girders  composing  the 
span,  they  are  compelled  to  work  with  great  rapidity  in  order  to 
put  the  rivets  in  place  and  clinch  them  while  at  a  white  or  red 
heat,  and  as  a  result  rivets,  tools,  and  other  objects  handled  with 
such  rapidity  frequently  fall  to  the  ground  beneath  and  render  it 
unsafe  for  travel  unless  properly  guarded.  There  is  like  evidence 
that  in  the  construction  of  the  bridge  now  in  question  such  ob- 
jects did  in  fact  frequently  fall  upon  the  street  below  it,  and  that 
no  precautions  were  taken  to  hinder  the  public  from  passing  un- 
der the  bridge  or  to  prevent  the  falling  of  the  objects  from  it. 
There  is  also  evidence  tending  to  show  that  the  parties  in  charge 
of  the  construction  of  the  bridge  did  use  suitable  means  to  pro- 
tect from  injury  the  public  passing  under  it,  by  the  presence  of 
watchmen  and  by  barricading  from  time  to  time  the  particular 
portion  of  the  street  lying  under  the  part  of  the  bridge  on  which 
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the  work  then  was  being  done.  We  do  not  notice  in  detail  the  con- 
flicting evidence  of  the  many  witnesses  who  testified  in  reference 
to  these  facts  because  the  weight  of  the  evidence  was  a  matter  for 
the  jury. 

The  only  evidence  in  reference  to  the  occurrence  of  the  acci- 
dent by  which  the  appellee  claims  to  have  been  injured  is  her  own 
testimony.  According  to  her  account  she  went  down  Stokes 
street  in  the  early  afternoon  on  her  way  to  Dr.  Crothers'  office  to 
pay  him  a  bill.  She  said  that  as  she  was  passing  under  the  bridge 
in  question  she  noticed  a  child  there  playing  with  a  little  wagon, 
and  just  then,  to  use  her  own  language,  "I  had  my  umbrella  raised 
over  my  head,  and  all  at  once  I  heard  a  crash,  and  a  big  hammer, 
that  looked  like  a  blacksmith's  sledge  hammer  to  me,  fell  and 
struck  my  umbrella  and  fell  right  down  at  my  feet,  and  I  throwed 
myself  away  from  it,  and  I  felt  something  tear  in  my  side — jusr 
like^something  teared — and  everything  got  dark  before  me  for  a 
minute,  and  I  felt  faint  and  sick  at  my  stomach  like,  and  I  be- 
gan to  think  of  the  child,  and  I  wondered  if  he  was  hurt,  for  I 
got  the  impression  there  was  more  fell  and  I  thought  of  the  child. 
1  looked  back  and  my  mind  began  to  clear,  and  then  I  was  out 
from  under  the  bridge  and  I  saw  the  child  was  all  right.'*  She 
further  said  that  the  umbrella  was  torn  and  one  of  its  ribs  broken 
by  the  impact  with  the  hammer,  and  that  she  thought  it  w^as  the 
hammer  striking  her  umbrella  and  not  its  striking  the  walk  at 
her  feet  which  caused  her  to  throw  herself  away  from  it,  but  that 
it  all  happened  at  almost  the  same  instant.  According  to  her 
further  testimony  she  went  on  to  Dr.  Crothers'  office  and  paid 
her  bill,  mentioning  the  fact  of  the  accident  to  him  and  he  con- 
gratulated her  on  her  escape.  She  then  returned  to  her  home.  By 
the  time  she  got  there  she  was  suffering  much  pain  and  was  com- 
pelled to  lie  down  at  once.  She  continued  to  suffer  greatly,  and 
on  the  next  day  spit  five  or  six  large  mouth fuls  of  blood.  In  a 
few  days  she  was  compelled  to  go  to  bed  and  remain  there  for 
about  three  weeks,  and  has  ever  since  then  been  in  poor  health 
and  subject  to  frequently  recurring  spells  of  violent  internal 
throbbing,  which  incapacitate  her  from  performing  her  ordinary- 
domestic  duties.  Her  own  testimony  and  that  of  her  acquaint- 
ances was  that  prior  to  her  injury  she  had  been  a  healthy  woman 
with  an  unusual  degree  of  physical  vigor.  She  also  testified  to 
having  been  in  an  early  stage  of  pregnancy  when  injured,  and  to 
have  suffered  a  miscarriage  five  days  thereafter.  There  was 
also  the  testimony  of  four  physicians  who  had  attended  or  ex- 
amined her  professionally  since  her  injury  tending  to  show  that 
she  had  an  aneurism  of  the  abdominal  aorta  of  a  serious  and  in- 
curable character,  which  was  first  recognized  about  a  week  after 
her  injury  and  might  have  been  caused  by  it.  Defendant  proved 
that  the  bridge  was  constructed  by  Brant  &  Stewart,  a  firm  of 
bridge  constructors  of  large  experience,  under  a  contract  for  the 
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construction  of  all  the  bridges  in  connection  with  the  change  of 
the  company's  line  between  Principio  and  Oakington,  except  the 
one  over  the  Susquehanna  river;  and  that,  by  the  terms  of  the 
contract,  the  contractors  furnished  all  of  the  materials  and  per- 
formed all  of  the  labor  required  for  the  bridges.  There  was  also 
evidence  produced  by  the  defendant  tending  to  show  that  the 
riveting  on  the  portion  of  the  bridge  under  which  the  plaintiff 
was  passing  when  injured  had  been  entirely  completed  before  the 
18th  of  September,  and  that  when  she  was  injured  the  workmen 
were  engaged  in  riveting  on  the  "portion  of  the  bridge  over  the 
opposite  side  of  the  street  from  that  along  which  she  was  passing. 

The  plaintiff  offered  three  prayers  all  of  which  were  granted. 
The  first  states  the  measure  of  damages  in  the  form  usual  in  such 
cases  and  is  free  from  objection.  The  second  adopts  the  theory 
of  the  second  count  of  the  declaration,  and  in  substance  directs 
the  jury  that  if  they  find  that  Stokes  street  was  a  public  street  of 
the  city,  and  that  the  defendant  after  having  obtained  authority 
from  the  state  and  the  assent  of  the  city  for  the  construction  of 
the  bridge  proceeded  with  the  work  of  construction  in  such  man- 
ner as  to  render  the  street  under  it  dangerous  for  travel  by  the 
public,  it  was  the  duty  of  the  defendant  to  safeguard  the  street 
during  the  construction  for  the  protection  of  persons  lawfully 
traveling  thereon,  or  to  see  that  the  same  was  done,  and  if  they 
also  find  that  the  defendant  negligently  failed  to  do  so,  and  in 
consequence  thereof  the  plaintiff  was  injured  by  the  falling  of  a 
heavy  iron  hammer  from  the  bridge  while  in  the  course  of  con- 
struction, and  that  the  injury  was  caused  directly  by  the  said 
negligence  of  the  defendant,  their  verdict  should  be  for  the  plain- 
tiff. The  third  prayer  instructed  the  jury  that  if  they  found  the 
facts  stated  in  second  prayer  it  was  no  defense  to  the  action  that 
the  bridge  was  constructed  for  the  defendant  by  the  firm  of  Brant 
&  Stewart  as  independent  contractors. 

The  defendant  offered  11  prayers,  all  of  which  were  refused 
•except  the  prayer  7^  which  was  granted.  Of  the  rejected  pray- 
ers, the  first,  second  and  third  prayers  sought  to  have  the  case 
taken  from  the  jury  for  want  of  legally  sufficient  evidence  to  en- 
able the  plaintiff  to  recover.  The  fourth,  ninth,  and  tenth  prayers 
were  based  upon  the  theory  that  the  finding  by  the  jury,  of  the 
employment  of  an  independent  contractor  to  construct  the  bridge 
would  discharge  the  defendant  from  liability  for  the  injury  caused 
by  the  falling  hammer.  The  fifth  and  eighth  prayers  denied  the 
right  of  the  plaintiff  to  recover  for  the  reason  that  the  true  cause 
of  her  disease  was  a  matter  of  speculation,  and  was  not  shown 
l)y  the  evidence  to  have  been  the  result  of  the  injury  from  the 
fall  of  the  hammer.  The  sixth  prayer  denied  the  right  of  the 
plaintiff  to  recover  for  any  injury  resulting  from  shock  imaccom- 
panied  by  physical  injury ;  and  the  seventh  prayer  denied  the  right 
of  recovery  if  the  jury  found  that  the  plaintiff's  injuries  were  the 
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result  of  inevitable  accident.  The  record  contains  no  exceptions 
to  evidence  nor  any  special  exception  to  any  of  the  prayers  for 
want  of  evidence  to  support  them.  We  find  no  error  in  the  ac- 
tion of  the  learned  judge  below  on  these  prayers. 

The  two  substantial  grounds  of  defense  presented  by  the  de- 
fendant's prayers,  and  relied  on  in  argument  by  its  counsel  at  the 
hearing  of  the  appeal,  were,  first,  that  of  the  employment  of  an 
independent  contractor  to  construct  the  bridge ;  and,  secondly,  the 
exemption  of  the  defendant  from  liability  for  injury  suffered  by 
the  plaint ifl  from  fright  unaccompanied  by  physical  injur\\  The 
question  of  the  extent  to  which  the  employment  of  an  independent 
contractor  to  do  work,  placed  entirely  under  his  control,  will  re- 
lieve the  employer  from  liability  for  injuries  resulting  to  third 
persons  has  not  only  been  much  discussed  by  other  tribunals  but 
has  been  fully  considered,  in  the  light  of  the  authorities  applicable 
to  it,  and  passed  upon  by  this  court  in  a  number  of  cases,  among 
which  are  Deford  v.  State,  Use  of  Keyser,  30  Md.  179,  Citv  & 
Suburban  R.  R.  Co.  v,  Moores,  80  Md.  348,  30  Atl.  643,  45  Am. 
St.  Rep.  345.  Bonaparte  v,  Wiseman,  89  Md.  12,  42  Atl.  918,  41 
L.  R.  A.  482,  and  Samuel  v,  Novak,  99  Md.  558,  58  Atl.  19.  As 
a  result  of  these  cases  it  may  now  be  said  to  be  settled  in  this 
state  that  although,  when  the  work  is  being  done  by  an  independ- 
ent contractor,  the  employer  will  not  be  liable  for  an  injury  caused 
by  negligence  in  a  matter  collateral  to  the  contract,  he  will  be  lia- 
able  if  the  injury  be  caused  by  the  thing  contracted  to  be  done, 
or  if  it  be  such  as  might  have  been  anticipated  by  him,  as  a  prob- 
able consequence  of  the  work  let  out  to  the  contractor,  and  he 
took  no  precaution  to  prevent  it.  The  principle  thus  broadly 
stated  embraces  the  subordinate  proposition,  separately  discussed 
in  many  cases,  and  especially  appropriate  to  the  one  now  before 
us,  that  the  duty  to  refrain  from  interfering  with  the  right  of  the 
public  to  the  safe  and  unimpeded  use  of  highways  and  streets  is 
one  of  which  an  employer  cannot  divest  himself  by  committing 
work  to  a  contractor.  In  Bonaparte  v,  Wiseman,  supra,  we 
further  decided  that  the  question  whether  the  injury  might  rea- 
sonably have  been  anticipated  as  a  probable  consequence  of  thb 
work  contracted  to  be  done  was  one  of  fact  for  the  jur)'.  The 
plaintiff's  second  and  third  prayers,  which  were  granted,  statevi 
the  law  of  the  case  in  accordance  with  the  decisions  to  which  we 
have  referred. 

The  weight  of  authority,  both  of  textbooks  and  decided  cases, 
supports  the  view  that  there  can  be  no  recover^'  of  damages  for 
mere  fright  or  mental  suffering,  caused  by  negligence,  uncon- 
nected with  physical  impact  or  injury.  This  conclusion  has  gen- 
erally been  reached  in  reliance  upon  the  remoteness  of  the  dam- 
age as  well  as  the  inexpediency  of  opening  the  door  to  claims  diffi- 
cult of  precise  proof  or  disproof,  and  from  their  nature  easy  of 
simulation  and  liable  to  exaggeration.    Many  of  the  cases  hold 
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not  only  that  there  can  be  no  recovery  of  damages  for  mere 
fright  without  impact  or  injury,  but  also  that  there  can  be  none 
for  actual  physical  injury  resulting  from  such  fright  because  such 
results  are  merely  evidence  of  the  degree  of  the  fright  or  the  ex- 
tent of  the  damages  resulting  from  that  cause.  From  the  last- 
mentioned  proposition  there  has  been  a  positive  dissent  in  some 
recent  cases  which  hold  that  there  can  be  a  recovery  for  physical 
injuries  which  are  shown  to  be  the  natural  and  proximate  result 
of  mere  fright  caused  by  negligence  provided  there  be  an  un- 
broken connection  between  the  negligent  act  and  the  injury  with- 
out the  agency  of  any  intervening  and  independent  cause.  And 
whether  the  evidence  establishes  such  an  unbroken  connection 
has  been  held  to  be  generally  a  question  for  the  jury.  Dulien  v. 
White,  2  K.  B.  669;  Bell  v,  Gt.  Northn.  Ry.  Co.,  L.  R.  26  E.  428; 
Chicago  &  N.  W.  R.  Co.  v,  Hunerberg,  16  111  App.  387 ;  Purcell 
V.  St.  Paul  City  Ry.  Co.,  48  Minn.  134,  50  N.  W.  1034,  16  L.  R. 
A.  203 ;  Hickey  v.  Welch,  91  Mo.  App.  4;  Watkins  v.  Kaolin  Mfg. 
Co,  131  N.  C.  536,  42  S.  E.  983,  60  L.  R.  A.  617.  We  refrain  from 
expressing  any  opinion  upon  the  adequacy  of  mere  fright  or  its 
results,  when  unaccompanied  by  physicial  impact  or  injury,  as  a 
cause  of  action  for  damages,  because  in  our  judgment  there  is 
sufficient  evidence  in  the  record  before  us  to  go  to  the  jury  of 
such  physical  impact  and  injury  to  the  appellee  cotemporaneous 
with  her  fright  as  to  take  the  case  out  of  the  classes  to  which  we 
have  just  referred.  While  the  physical  impact  or  injury  requisite 
for  the  purpose  under  discussion  must  be  actual,  it  need  not  be 
such  as  to  occasion  an  external  wound  or  bruise.  Severe  and 
even  incurable  internal  injuries,  of  which  there  is  no  immediate 
visible  or  external  evidence,  may  be  produced  by  violence  or  ac- 
cident. 

The  appellee,  when  testifying,  said  that  when  the  hammer 
struck  and  broke  her  umbrella  she  threw  herself  away  from  it, 
and  also  that  she  was  thrown  back  by  the  blow  on  the  umbrella. 
In  response  to  a  question  from  the  court  she  said,  "Because  the 
hammer  came  down  arid  struck  my  umbrella  and  the  stock  or  jar 
threw  me  back,  I  don't  just  know  how  it  was,  for  it  was  so  sud- 
den, and  the  accident  was  over  in  a  minute."  In  response  to  the 
next  question,  she  said  "it  was  right  then  and  there  that  my  side 
was  hurt."  A  hypothetical  question  predicated  upon  the  evi- 
dence as  to.  the  occurrences  incident  to  the  fall  of  the  hammer, 
and  the  physical  condition  of  the  appellee  before  and  after  that 
event,  was  put,  without  objection,  to  each  one  of  four  physicians 
of  experience,  who  testified  in  the  case,  asking  him  what  in  his 
opinion  was  the  cause  of  the  aneurism,  and  the  following  answers 
were  received:  Dr.  Woodward  replied,  "Well,  in  my  judgment, 
in  a  case  of  that  kind  I  would  attribute  the  aneurism  to  the  acci- 
dent."  Dr.  Emory  replied,  "I  would  say  it  was  due  to  the  violent 
twist  or  wrench  of  the  body  when  she  threw  herself  back.    There 
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is  no  other  way  I  can  see  to  account  for  it."  Dr.  Van  Bibber 
replied,  **ln  my  opinion,  the  aneurism  was  caused  by  the  wrench 
she  sustained  at  the  moment  the  hammer  fell."  Dr.  Sellman  re- 
plied, **I  should  say  it  was  due  to  the  accident  through  which  she 
passed."  This  evidence  was  we  thing  legally  sufficient  to  go  to 
the  jury  for  them  to  determine  whether  or  not  the  aneurism, 
which  consisted  of  a  rupture  of  one  of  the  walls  of  the  artery, 
was  produced  by  the  wrench  or  twist  of  the  appellee's  body  when 
the  hammer  fell,  and  also  whether  the  blow  of  the  hammer  on 
the  umbrella  caused  the  movement  of  her  body.  The  striking  of 
the  umbrella  in  her  hand  by  the  falling  hammer  constituted  a 
physical  impact.  It  is  not  necessary  that  the  person  of  the  in- 
dividual injured  in  such  cases  be  struck.  It  is  sufficient  if  the 
blow  fall  upon  the  clothing  worn  by  him  or  even  the  vehicle  in 
which  he  is  riding  as  was  the  case  in  Berard  v.  Boston  &  Albany 
Ry.  Co.,  177  Mass.  179,  58  N.  E.  586,  and  Consolidated  Traction 
Co.  V,  Lamberton,  59  N.  J.  Law,  297,  36  Atl.  100. 

In  City  Pass.  Ry.  Co.  v,  Kemp,  61  Md.  74,  the  female  plaintiff 
got  up  from  her  seat  in  a  street  car  while  it  was  in  motion,  and 
went  onto  the  platform  for  the  purpose  of  alighting.  The  con- 
ductor seeing  her  movement  stopped  the  car  suddenly  before 
reaching  a  stopping  place  and  she  was  thrown  against  the  railing 
on  the  platform  and  slightly  bruised  by  the  jar  of  the  sudden  stop. 
A  short  time  afterwards  a  ^ancer  developed  on  the  injured  part 
of  her  person.  She  sued  the  railway  company  for  damages,  and, 
medical  testimony  having  been  offered  pro  and  con  as  to  whether 
the  cancer  was  the  result  of  the  injury,  the  court  held  that  it  was 
for  the  jury  to  determine  as  a  matter  of  fact  whether  the  cancer 
resulted  from  the  injury  received  on  the  car,  and  that  it  was 
proper  for  the  jury  to  consider  the  medical  testimony  along  with 
the  other  evidence  in  determining  the  question.  It  may  be  added 
that  the  medical  testimony  in  that  case  connecting  the  cancer  with 
the  injury  was  not  so  strong  as  that  submitted  to  the  jury  in  the 
present  case. 

Finding  no  error  in  the  ruling  of  the  learned  judge  below,  we 
will  affirm  the  judgment  appealed  from. 

Judgment  affirmed,  with  costs. 
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(Supreme  Court  of  Arkansas,  April  6,  1908.) 
[109  S.  W.  Rep.  549.] 

Master  and  Servant — Master's  Liability  for  Injuries  to  Servant — ^Ac- 
tions— Burden  of  Proof.* — In  an  action  against  defendant  railroad  for 
injuries  to  a  brakeman  for  negligence  in  furnishing  a  defective  stand- 
ard, the  burden  was  on  plaintiff  to  prove  that  defendant  was  negli- 
gent in  the  manner  alleged,  and,  in  the  absence  of  evidence  showing 
that  the  standards  were  insufficient  for  the  purpose  for  which  they 
were  used,  plaintiff  failed  to  show  negligence  by  defendant. 

Same — Methods  of  Work — Customary  Methods — Knowledge  of 
Master. — In  an  action  for  injuries  to  a  brakeman  by  the  turning  of  a 
car  standard  to  which  he  was  holding  while  giving  signals,  instead  of 
to  the  handhold  provided,  even  though  it  was  customary  to  hold  to  the 
standards  in  such  cases,  in  the  absence  of  proof  from  which  it  could 
be  inferred  that  the  company  had  knowledge  of,  and  acquiesced  in,  the 
custom  of  its  employees,  it  was  not  liable  for  failure  to  exercise  care 
in  furnishing  appliances  that  would  make  the  methods  adopted  by 
its  employees,  without  its  knowledge  and  acquiescense,  safe. 

Same — Risk  Assumed  by  Servant — Obvious  Danger.f — Even  if  de- 
fendant railroad  was  negligent  in  furnishing  angle  bars  for  standards 
for  its  cars  instead  of  the  usual  standards,  where  the  brakeman  knew 
when  he  took  hold  of  the  standard  that  it  was  not  the  usual  standard, 
and  knew  that  it  did  not  fit  in  the  socket,  when  he  released  his  hold 
on  the  regular  handhold  and  depended  on  the  insecure  standard  for 
support  while  giving  signals,  he  assumed  the  risk  of  danger  incident 
to  giving  signals  in  such  manner. 

Same — Contributory  Negligence — Knowledge  of  Danger.} — Where 
plaintiff  had  been  a  brakeman  in  defendant's  service  for  some  time, 

♦See  foot-note  appended  to  Horton  v.  Seaboard  Air  Line  Ry.  (N. 
Car.),  27  R.  R.  R.  646,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  646;  Pear  sail  v. 
New  York  Cent.,  etc.,  R.  Co.  (N.  Y.),  27  R.  R.  R.  452,  50  Am.  &  Eng. 
R.  Cas.,  N.  S.,  452;  third  foot-note  appended  to  Cryder  v.  Chicago, 
etc.,  Ry.  Co.  (C.  C.  A.),  27  R.  R.  R.  448,  50  Am.  &  Eng.  R.  Cas.,  N.  S., 
448;  fourth  foot-note  appended  to  Kiley  v.  Rutland  R.  Co.  (Vt.),  27 
R.  R.  R.  415,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  415;  Moit  v.  Illinois  Cent. 
R.  Co.  (C.  C.  A.),  27  R.  R.  R.  176,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  176; 
fifth  foot-note  appended  to  Creola  Lumber  Co.  v.  Mills  (Ala.),  26  R. 
R.  R.  395,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  395,  foot-note  appended  to 
Curtin  v,  Boston  Elev.  Ry.  Co.  (Mass.),  26  R.  R.  R.  171*,  49  Am.  & 
Eng.  R.  Cas.,  N.  S.,  171. 

tSee  second  foot-note  appended  to  Clippard  v.  St.  Louis  Transit 
Co.  (Mo.),  23  R.  R.  R.  107,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  107,  where 
all  the  authorities  on  the  subject  in  this  series  preceding  it  are  col- 
lected; Finley  v.  Louisville  Ry.  Co.  (Ky.),  27  R.  R.  R.  183,  50  Am.  & 
Eng.  R.  Cas.,  N.  S.,  183;  Kansas  City,  etc.,  Ry.  Co.  v,  Loosley  (Kan.), 
24  R.  R.  R.  712,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  712. 

tSee  foot-note  appended  to  State  v.  Western  Md.  R.  Co.  (Md.),  26 
R.  R.  R.  196,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  196;  foot-notes  appended 
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and  had  seen  angle  bars  used  as  car  standards,  and  it  was  obvious 
to  him  that  the  angle  bars  fitted  loosely  in  the  socket  and  were  liable 
to  turn,  he  was  guilty  of  contributory  negligence  in  holding  to  such 
standard  in  giving  signals  instead  of  the  regular  handhold  provided, 
so  as  to  preclude  recovery  for  injuries  resulting  from  the  turning  of 
the  standard. 

Appeal  from  Circuit  Court,  Saline  County;  W.  H.  Evans, 
Judge. 

Action  by  William  H.  Murray  against  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded  for  new  trial. 

The  appellee  was  a  "switchman  and  brakeman"  in  the  employ 
of  appellant.  It  was  his  duty,  under  the  direction  of  a  foreman, 
to  turn  switches,  cut  off  cars,  and  to  look  after  the  placing  of 
cars.  In  approaching  a  "bunch  of  cars''  it  was  appellee's  duty  to 
give  a  slow  signal.  On  the  night  he  received  his  injuries  ap- 
pellee was  riding  on  a  train  consisting  of  an  engine  and  19  or  20 
cars.  The  engine  was  backing  the  cars  down  to  be  placed  in  cer- 
tain designated  positions.  Appellee  was  riding  on  the  front  car, 
or  the  car  most  remote  from  the  engine  in  the  direction  the  train 
was  backing.  It  was  a  flat  car  loaded  with  steel.  The  usual  stand- 
ard on  such  cars  was  a  piece  of  wood  six  by  six,  cut  down  to  4J/4 
inches  so  as  to  fit  in  the  socket  on  the  side.  The  car  on  which 
appellee  was  riding  was  not  provided  with  such  standards,  but 
had  instead,  on  the  side  where  appellee  was  riding,  what  is  termed 
"angle  bars."  These  were  two  bars  of  iron  bolted  together,  and 
put  in  the  socket  for  a  standard.  The  angle  bar  did  not  fit  in  the 
socket  closely.  On  the  night  appellee  received  his  injuries  they 
were  approaching  some  other  cars  standing  down  the  track,  and 
appellee  gave  the  engineer  a  "slow  signal."  He  describes  the 
manner  in  which  he  gave  the  signal  as  follows:  "I  had  hold  of 
an  angle  bar  stuck  in  a  socket  with  one  hand  and  a  grab  iron  with 
the  other  hand,  and  I  had  one  foot  on  the  step  and  the  other  on 
the  oil  box,  because  the  grab  iron  was  so  close  to  the  step  that  it 
was  impossible  for  a  man  to  put  his  foot  there,  or  both  of  them 
there,  and  hold  to  the  grab  iron.  I  turned  loose  with  my  right 
hand  that  I  had  hold  of  the  grab  iron  when  I  gave  that  slow 
signal,  and  the  angle  bar  turned  and  threw  me  off."  Appellee 
had  his  toes  crushed,  and  was  otherwise  injured.  He  sued  the 
appellant,  alleging  in  his  complaint  "that  the  appellant  was  neg- 
ligent in  furnishing  a  defective  standard ;  that  said  standard  was 
defective  in  that  it  was  loose  in  its  socket,  and  that  it  was  not  the 

to  Brinkmier  v,  Missouri  Pac.  Ry.  Co.  (Kan.),  15  R.  R.  R.  349,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  349:  fourth  foot-note  appended  to  New  York, 
etc.,  R.  Co.  V.  Hamlin  (Ind.),  27  R.  R.  R.  370.  50  Am.  &  Eng.  R.  Cas., 
N.  Sm  370;  first  foot-note  appended  to  Denver  &  R.  G.  R.  Co.  r. 
Sporleder  (Colo.),  26  R.  R.  R.  404,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  404. 
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usual  and  ordinary  standard  used  on  the  ordinary  flat  car,  the 
same  being  a  fish  plate,  or  piece  of  iron ;  that  at  the  time  of  board- 
ing said  train  appellee  did  not  know  the  condition  and  character 
of  said  standard;  that  while  holding  to  said  standard  it  slipped 
in  its  socket  and  caused  appellee  to  be  thrown  under  said  car,  re- 
sulting in  an  injury  to  appellee's  foot,"  etc.  The  appellant  an- 
swered, denying  that  appellee  was  injured  through  any  negli- 
gence on  its  part,  and  setting  up  that  his  injuries  were  caused  by 
appellee's  own  negligence.  After  the  evidence  was  in  appellant 
asked  the  court  to  instruct  the  jury  to  return  a  verdict  in  its 
favor,  which  the  court  refused.  The  verdict  and  judgment  were 
in  favor  of  appellee.  Motion  for  new  trial  was  overruled,  and 
this  appeal  prosecuted.    Other  facts  stated  in  opinion. 

Bushee  &  Hicks,  for  appellant. 
Westbrook  &  Brause,  for  appellee. 

Wood,  J.  (after  stating  the  facts  as  above).  Appellant  con- 
tends that  the  court  erred  in  refusing  to  instruct  the  jury  to  re- 
turn a  verdict  in  its  favor  for  the  following  among  other  reasons, 
to  wit :  "That  the  plaintiff  has  failed  to  show  any  negligence  on 
part  of  the  company  as  alleged  in  the  complaint  and  denied  in  the 
answer.  (2)  His  injuries  were  the  result  of  his  own  contribu- 
tory negligence.  (3)  Having  full  knowledge  of  the  condition  of 
the  device,  he  assun:>ed  the  risk  of  using  it  as  the  proof  shows 
.he  used  it." 

The  only  negligence  alleged  is  that  appellant  furnish.ed  a  defect- 
ive standard,  one  that  was  loose  in  its  socket,  and  that  slipped 
when  appellee  seized  it  in  the  act  of  giving  the  slow  signal.  Ap- 
pellee stated  that  "on  a  car  loaded  with  railroad  irons  it  was  al- 
ways necessary  to  have  standards ;  that  standards  were  necessary 
*'no  difference  what  the  car  is  loaded  with."  He  says  that  the 
purpose  of  the  standards  "was  the  protection  of  the  material  on 
the  car,  and  for  the  protection  of  the  employees  of  the  company 
to  keep  things  from  falling  off  when  the  cars  are  being  switched." 
The  purpose  of  the  standards  being  to  keep  the  material  on  the 
flat  cars  from  falling  off  when  the  flat  cars  were  being  switched, 
appellant  was  not  negligent  in  the  matter  of  furnishing  standards, 
so  long  as  the  standards  it  provided  served  the  purpose  for  which 
they  were  intended.  There  is  no  evidence  in  the  record  that  the 
standards  which  were  being  used  at  the  time  appellee  received 
his  injury  were  insufficient  for  the  purpose  of  keeping  things 
from  falling  off  the  cars  when  they  were  being  switched.  The 
burden  was  upon  the  appellee  to  prove  the  negligence  charged  in 
its  complaint,  to  wit,  "in  furnishing  a  defective  standard."  In 
the  absence  of  evidence  showing  that  the  standards  were  insuffi- 
cient or  defective  in  serving  the  purpose  for  which  they  were  con- 
structed and  to  be  used,  appellee  fails  to  sustain  his  allegation  of 
negligence.    If  appellee  had  shown  that  the  purpose  of  standards 
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on  flat  cars  was  to  furnish  handholds  for  the  brakemen  when  they 
were  giving  slow  signals,  the  case  would  have  been  different.     In 
that  case  appellant  would  have  been  negligent  if  it  failed  to  exer- 
cise ordinary  care  to  furnish  standards  that  provided  safe  and 
secure  handholds  if  it  became  necessary  for   the    brakeman    to 
swing  out  from  the  side  of  the  car  in  order  to  give  the  proper 
signals.    But  there  is  no  such  proof  in  the  record.    Appellee  was 
asked  this  question:     "In  performing  the  service  that  you  were 
performing  there,  is  it  necessary  for  a  brakeman  to  hold  a  stand- 
ard in  order  to  perform  the  service?"    He  answered:    "It  is  in 
a  case  of  that  kind.    He  could  not  do  it  otherwise."    This  testi- 
mony of  appellee  can  only  mean  that  in  a  case  where  a  brakeman 
was  giving  a  slow  signal  by  swinging  out  from  the  side  of  the  car, 
as  appellee  was  attempting  to  do  in  this  case,  it  was  necessary  for 
him  to  hold  on  to  the  standard.    But  this  evidence  falls  far  short 
of  proving  that  the  proper  way  of  giving  the  slow  signal  was  to 
swing  out  from  the  car  and  to  hold  on  to  the  standard  in  doing 
,  so.    True  appellee  gave  the  slow  signal  in  this  way,  and  testified 
that  all  the  brakemen  he  ever  worked  with  did  the  same  thing. 
But  this  did  not  establish  that  it  was  a  proper  method,  or  that  it 
was  so  continuous  and  notorious  that  the  company   must     have 
known  it  and  sanctioned  it.    In  the  absence  of  proof  from  which 
such  knowledge  and  acquiescence  on  the  part  of  the  company 
could  be  inferred,  it  would  not  be  liable  for  failing  to  exercise  or- 
dinary care  to  furnish  appliances  that  would  make  the  methods, 
adopted  by  its  employees,  without  its  knowledge  and  acquiescence, 
safe.    See  St.  Louis,  Iron  M.  &  Sou.  Ry.  Co.  v.  Caraway,  77  Ark. 
405,  91  S.  W.  749.    There  is  no  evidence  to  warrant  the  jury  in 
finding  that  appellant  was  negligent  in  that  it  furnished  defect- 
ive standards.    The  judgment  has  no  evidence  to  support  it,  and 
the  court  should  have  directed  a  verdict  in  appellant's  favor. 

Even  were  it*  conceded  that  appellant  was  negligent  in  furnish- 
ing "angle  bars"  for  standards,  the  appellee  knew  when  he  took 
hold  of  the  angle  bar  that  it  was  not  the  usual  standard.  He 
knew  how  it  was  placed  in  the  socket,  knew  that  it  did  not  fit  the 
socket;  and  when  he,  under  these  circumstances,  released  the 
grab  iron  with  his  right  hand,  depending  upon  the  insecure  angle 
bar  for  support,  he  assumed  the  risk  of  the  danger  incident  to 
this  method  of  giving  the  signal.  Appellee  had  been  in  the  service 
for  some  time,  and  had  seen  these  angle  bars  used  as  standards 
before.  The  defect  was  perfectly  obvious  to  him,  and  his  own 
negligence  in  putting  himself  in  the  dangerous  position  described 
by  him  contributed  to  the  injury  he  received,  and  precludes  his 
recovery  therefor. 

Reversed  and  remanded  for  new  trial. 
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(Circuit  Court  of  Appeals,  Fourth  Circuit,  July  27,  1908.) 

[163  Fed.  Rep.  479.] 

Master  and  Servant — Injury  to  Servant — ^Unsafe  Place  to  Work.* — 

It  is  negligence  and  a  breach  of  its  duty  to  its  employees  for  a  rail- 
road company  to  build  a  standpipe  so  close  to  its  track  as  to  endanger 
employees  on  passing  trains  when  engaged  in  the  performance  of 
their  duties,  and  such  employees  do  not  assume  the  risk  from  such 
structure  merely  because  they  know  of  its  existence  and  general 
location. 

Same — Liability  of  Master — Assumed  Risk.* — Plaintiff,  who  was 
.conductor  of  a  freight  train  on  defendant's  road,  while  the  engine 
of  his  train  was  taking  water  at  a  station  in  the  night,  went  in  to  send 
in  reports  in  the  course  of  his  duty.  When  he  came  out  the  train 
was  moving,  and  he  started  to  climb  upon  a  car  by  the  side  ladder 
provided  for  that  purpose,  when  he  was  struck  by  a  spout  or  stand- 
pipe,  knocked  from  the  car,  and  seriously  injured.  There  was  no  ca- 
boose on  the  train,  and  plaintiff  was  required  to  be  on  top  of  the  cars 
to  act  as  a  brakeman.  He  was  not  well  acquainted  with  the  road  at 
that  point,  and,  while  he  knew  there  was  a  standpipe  and  its  gen- 
eral location,  he  did  not  know  that  it  was  so  near  the  track  as  to  be 
dangerous  to  a  person  in  his  position.  Held,  that  defendant  was  neg- 
ligent in  so  placing  it,  and  that  plaintiff  did  not  assume  the  risk 
therefrom,  nor  was  he  chargeable  with  contributory  negligence. 

Same — Duty  of  Care  on  Part  of  Servantf — It  being  the  duty  of  a 
master  in  the  first  instance  to  furnish  a  servant  with  a  reasonably 

♦As  to  liability  of  a  railroad  company  for  injuries  to  its  employees 
from  objects  overhead  or  objects  too  near  track,  see  monograph,  8  R. 
R.  R.  548,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  548;  foot-notes  appended  to 
Finley  v.  Louisville  Ry.  Co.  (Ky.),  27  R.  R.  R.  183,  50  Am.  &  Eng. 
R.  Cas.,  N.  S.,  183;  second  foot-note  appended  to  Nashville,  etc.,  Ry. 
V.  Hayes  (Tenn.),  26  R.  R.  R.  387,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  387. 

For  the  authorities  in  this  series  on  the  question  whether  railroad 
employees  assume  the  risks  from  structures  over  or  near  tracks,  see 
foot-notes  appended  to  Boston  &  M.  R.  Co.  v.  Gokey  (C.  C.  A.),  26 
R.  R.  R.  477,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  477;  Southern  Ry.  Co.  v. 
Carr  (C.  C.  A.),  24  R.  R.  R.  699,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  699. 

For  the  authorities  in  this  series  on  the  subject  of  the  contribu- 
tory negligence  of  railroad  employees  injured  by  structures  over 
or  near  tracks,  see  foot-notes  appended  to  Fielding  v.  Chicago,  B. 
&  Q.  R.  Co.  (Neb.),  15  R.  R.  R.  769,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
769;  second  foot-note  appended  to  Choctaw,  etc.,  R.  Co.  v.  McDade 
(U.  S.),  14  R.  R.  R.  837,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  837;  last  foot- 
note appended  to  McCabe  v.  Montana  Cent.  Ry.  Co.  (Mont.),  13 
R.  R.  R.  564,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  564. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  of  an 
employee  to  rely  on  his  master's  performance  of  duties  owing  to  him, 
see  second  foot-note  appended  to  McCabe  z/.  Montana  Cent.  Ry.  Co. 
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safe  place  wherein  to  work,  the  servant  has  the  right  to  assume  that 
such  duty  has  been  performed,  and  is  not  required  to  exercise  reason- 
able care  to  discover  dangers,  but  is  chargeable  with  knowledge  only 
of  such  defects  as  are  plainly  observable. 

In  Error  to  the  Circuit  Q)urt  of  the  United  States  for  the 
Southern  District  of  West  Virginia,  at  Bluefield. 

A.  IV,  Reynolds  (Joseph  I.  Doran  and  Theodore  ]V.  Reath,  on 
the  briefs),  for  plaintiff  in  error. 

Harold  A.  Ritz  and  Joseph  *M.  Sanders  (Sanders  &  Crocket,  on 
the  brief),  for  defendant  in  error. 

Before  Pritchard,  Circuit  Judge,  and  Waddill  and  Boyd. 
District  Judges. 

Pritchard,  Circuit  Judge.  This  is  an  action  brought  for  the 
recovery  of  damages  on  account  of  personal  injuries  sustained 
by  the  plaintiff  below,  James  H.  Beckett,  resulting  in  the  loss  of  a 
leg  while  employed  by  the  defendant  below,  the  Norfolk  &  West- 
ern Railway  Company,  as  a  freight  conductor.  The  case  was 
tried  at  October  term,  1907,  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  West  Virginia,  at  Bluefield, 
and  a  verdict  was  rendered  in  favor  of  the  plaintiff  below  for 
the  sum  of  $10,000.  The  defendant  in. error  had  been  running 
over  that  part  of  the  road  \yhere  he  was  injured  but  a  short  time. 
The  facts,  substantially,  are: 

"On  the  14th  day  of  November,  1902,  he  (Beckett)  was  called 
to  go  to  Bluefield,  and  was  started  out  with  a  train  of  about  45 
cars,  5  of  which  he  set  off  and  left  at  Vivian.  When  he  leached 
Vivian,  he  received  an  order  to  run  an  hour  late,  on  account  of 
having  been  detained  in  setting  off  the  cars  there.  Running  on 
the  order  which  he  had  received,  he  reached  Morgati,  a  short 
distance  east  of  Vivian,  and,  when  the  train  stopped  for  the  engine 
to  take  water,  he  went  into  the  office  at  Morgan  to  send  a  mes- 
sage to  the  superintendent,  informing  him  as  to  the  cause  of  the 
delay,  and  while  he  was  laying  out,  and  also  to  send  a  message 
to  Coaldale,  concerning  a  car  which  he  was  to  get  on  his  way 
to  Bluefield,  all  of  which  he  was  required  by  the  company  to  do, 
and  which  it  was  his  duty  to  do.  He  gave  the  messages  to  the 
operators,  and  the  train  started  while  he  was  at  the  office,  and 
he  came  out  and  caught  the  train  and  was  climbing  up  on  the 
side  of   box  car,  on  a  ladder,  placed  on  the  side  of  the  car  for  the 

(Mont.).  13  R.  R.  R.  664,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  564.  where 
all  those  preceding  it  are  collected;  second  foot-note  appended  to 
Pugmire  v.  Oregon  Short  Line  R.  Co.  (Utah),  27  R.  R.  R.  660,  50  Am. 
&  Eng.  R.  Cas.,  N.  S.,  660;  first  foot-note  appended  to  Germanus  r. 
Lehigh  Valley  R.  Co.  (N.  J.),  27  R.  R.  R.  622.  50  Am.  &  Eng,  R. 
Cas..  N.  S.,  622;  last  foot-note  appended  to  Southern  Ry.  Co.  v.  Mc- 
Gowan  (Ala.),  25  R.  R.  R.  353,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  353, 
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purpose  of  getting  upon  the  car,  and  while  so  climbing  up  the 
car,  and  when  he  had  gotten  nearly  to  the  top  of  the  car,  a  portion 
of  his  body  projecting  above  the  top,  he  was  struck  by  a  water 
column  or  standpipe,  standing  by  the  side  of  the  track  about  30 
or  40  yards  east  of  the  station,  and  was  knocked  between  the  cars, 
fell  to  the  ground,  and  the  cars  ran  over  him  and  cut  off  his  left 
leg,  between  the  ankle  and  the  knee;  thence  he  was  taken  to  the 
hospital  at  Bluefield  and  his  leg  was  reamputated." 

The  first  question  to  be  determined  is: 

"Was  it  negligence  of  the  master  to  erect  and  maintain  the  water 
column  or  standpipe  which  struck  the  defendant  in  error  at  the 
point  at  which  it  is  erected  ^nd  maintained?" 

It  is  a  well-settled  principle  of  law  that  it  is  the  duty  of  the  mas- 
ter to  furnish  the  servant  with  a  reasonably  safe  place  in  which  to 
work,  and  the  servant  may  assume  when  he  enters  upon  his  em- 
ployment that  the  master  has  performed  the  duty  thus  enjoined 
upon  him. 

It  appears  from  the  evidence  that  that  standpipe  which  oc- 
casioned the  injury  in  this  instance  was  set  so  near  the  track  that 
it  was  impossible  for  a  person  occupying  the  position  that  the 
plaintiff  did  on  that  occasion  to  pass  it  without  injury.  While 
the  evidence  shows  that  trains  of  which  the  defendant  in  error 
was  in  charge  had  frequently  taken  water  at  Morgan,  it  does  not 
appear  that  the  defendant  in  error  had  ever  attempted  to  board 
a  freight  train  at  that  point  prior  to  the  time  of  his  injury,  or 
that  his  attention  had  ever  been  called  to  he  fact  that  the  stand- 
pipe  was  too  close  to  the  track  to  permit  one  to  pass  safely  on 
the  side  of  the  box  car.  However,  it  is  insisted  by  the  plaintiff 
in  error: 

"That  there  was  no  negligence  in  placing  the  standpipe  in  the 
position  it  occupied  at  the  time  the  defendant  in  error  was  injured ; 
that  it  was  the  duty  of  the  defendant  in  error  to  have  acquainted 
himself  with  the  dangers  incident  to  this  standpipe;  that  under  the 
circumstances  proved  in  the  case  it  was  gVoss  negligence  on  the  part 
of  the  defendant  in  error  to  attempt  to  ascend  the  car  upon  a 
side  ladder  while  the  train  was  in  motion  and  when  he  knew  that 
he  was  approaching  this  standpipe;  that  the  defendant  in  error 
had  no  right  to  assume  that  the  standpipe  was  at  a  sufficient  dis- 
tance to  permit  him  to  pass  in  safety  in  the  position  which  he  oc- 
cupied; that  there  was  no  necessity  that  he  should  have  thus 
exposed  himself  to  danger  in  the  discharge  of  his  duties;  that 
he  knew  that  the  position  he  occupied  was  a  dangerous  one ;  that 
he  was  liable  to  come  in  contact  with  objects  along  the  side  of 
the  road ;  and  that  he  assumed  all  of  the  dangers  incident  to  the 
dangerous  manner  in  which  he  chose  to  get  on  board  of  his  train." 

This  contention  might  be  true  as  to  obstructions  placed  so  near 
the  track  as  to  be  dangerous  without  the  knowledge  or  consent  of 
the  master  and  when  he  had  had  no  opportunity  to  acquaint 
himself  with  the  situation. 
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In  the  case  of  Choctaw,  Oklahoma  &  Gulf  Railroad  v,  McDade, 
191  U.  S.  67,  24  Sup.  Ct.  25  (48  L.  Ed.  96),  the  court  in  dis- 
cussing this  phase  of  the  question,  among  other  things,  said : 

"It  is  the  duty  of  a  railroad  company  to  use  due  care  to  pro- 
vide a  reasonably  safe  place  and  safe  appliances  for  the  use  of 
workmen  in  its  employ." 

Ordinarily,  the  conductor  of  a  freight  train  is  provided  with  a 
caboose  in  which  to  ride  whilst  the  train  is  in  motion;  but  it 
should  be  borne  in  mind  that  the  train  on  this  occasion  did  not 
have  a  caboose,  and  that,  among  other  duties,  the  conductor  was 
at  intervals  required  to  perform  those  of  a  brakeman.  Tliere- 
fore,  when  we  come  to  consider  the  question  as  to  whether  the 
conductor  was  in  the  discharge  of  his  duties  at  the  time  he  was 
injured,  we  are  reminded  that  the  top  of  the  car  was  the  only 
place  provided  by  the  master  whereon  he  could  ride,  and,  even 
had  this  not  been  the  case,  the  fact  alone  that  he  was  re- 
quired to  act  as  brakeman  would  necessitate  his  presence  on  the 
top  of  the  car  while  the  train  was  in  motion. 

On  this  occasion  the  train  had  stopped  at  Morgan  in  order 
to  take  on  coal  and  water,  and  it  appears  that  the  defendant  in 
error  had  gone  to  the  dijpatcher's  office  to  report  to  the  super- 
intendent, thus  performing  a  duty  required  of  him  by  the  rules 
of  the  company,  and  while  in  the  performance  of  such  duty  the 
train  started  to  leave  the  station,  and  the  conductor  immediately 
proceeded  to  board  his  train  by  climbing  the  side  ladder,  the  only 
means  provided  by  which  he  could  reach  the  position  he  was  re- 
quired to  occupy  while  the  train  was  in  motion.  When  the  train 
started  he  was  confronted  with  a  situation  which  involved  the 
performance  of  a  plain  duty.  The  duty  thus  imposed  was  im- 
perative, and  there  was  no  alternative.  To  say  that  it  was  not 
his  duty  to  accompany  the  train  which  had  been  placed  under  his 
control  by  the  master,  would  be  unjust,  and  under  these  circum- 
stances it  cannot  be  insisted  that  the  defendant  was  acting  con- 
trary to  the  orders  of  the  company  or  doing  anything  inconsist- 
ent with  the  faithful  performance  of  his  duty.  If  the  conductor 
had  on  this  occasion  refused  to  board  his  train  as  it  pulled  out. 
and  thus  permitted  the  same  to  proceed  on  its  way,  it  would  have 
been  tantamount  to  an  abandonment  of  the  trust  reposed  in  him 
as  the  captain  of  the  train  and  a  flat  refusal  to  perform  his  dut>* 
as  required  in  that  respect.  It  therefore  seems  clear  to  us,  under 
all  the  circumstances,  that  the  conductor  was  engaged  in  the  per- 
formance of  his  duty  in  attempting  to  go  upon  the  top  of  the  car 
by  climbing  the  ladder  which  had  been  provided  by  the  master 
for  that  express  purpose,  and  this  is  especially  true  in  view  of  the 
fact  that  no  other  means  were  provided  by  which  he  could  have 
reached  any  portion  of  the  train  wherein  he  was  required  to  per- 
form the  duties  incident  to  the  relation  which  he  sustained  to  the 
master. 
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That  the  plaintiff  had  seen  the  standpipe  in  question  and  knew 
Its  location  is  not  disputed,  but  there  is  not  a  scintilla  of  evidence 
to  show  that  he  ever  saw  a  box  car  pass  it  so  as  to  be  able  to 
observe  the  space  between  it  and  the  car,  nor  was  there  any  evi- 
dence to  show  that  he  had  ever  passed  it  while  on  a  box  car,  or 
that  he  had  ever  seen  any  one  attempt  to  climb  the  ladder  at  a 
time  when  the  car  was  passing  this  particular  point.  In  other 
words,  he  had  knowledge  of  the  existence  of  the  standpipe  and 
its  relative  position  to  cars  while  passing  it  in  a  general  way,  but 
there  is  nothing  to  show  that  he  had  any  knowledge  as  to  the 
increased  hazard  resulting  from  the  close  proximity  of  the  stand- 
pipe  to  the  center  of  the  track. 

In  the  case  of  Texas  &  Pacific  Ry.  Co.  v.  Swearingen,  196  U. 
S.  51,  25  Sup.  Ct.  164,  49  L.  Ed.  382,  in  discussing  this  phase  of 
the  question,  among  other  things,  it  is  said : 

"Knowledge  of  the  increased  hazard  resulting  from  the  danger- 
ous proximity  of  the  scale  box  to  the  north  rail  of  track  No.  2 
could  not  be  imputed  to  the  plaintiff  simply  because  he  was  aware 
of  the  existence  and  general  location  of  the  scale  box/' 

As  we  have  already  said,  the  master  owes  to  the  servant  the 
absolute  duty  of  furnishing  a  reasonably  safe  place  wherein  to 
work,  and  the  servant  when  entering  upon  employment  may  as- 
sume that  a  reasonably  safe  place  has  been  furnished  for  that 
purpose.    In  the  case  just  quoted  it  is  held  that  the  knowledge  of 
an  attendant  danger  in  a  case  like  the  one  at  bar  cannot  be  im- 
puted to  the  plaintiff  simply  because  he  knew  of  the  location  of 
such  attendant  danger.    To  establish  a  different  rule  would  be  to 
abrogate  the  rule  which  requires  the  master  to  furnish  the  servant 
a  reasonably  safe  place  wherein  to  work,  and,  while  it  is  the  rule 
that  one  seeking  employment  assumes  the  risk  incident  thereto, 
the  rule  is  predicated  upon  the  principle  that  in  the  first  instance 
the  master  will,  by  exercising  that  care  and  cau'tion  which  de- 
volve upon  a  prudent  person,  provide  a  reasonably  safe  place 
wherein  the  servant  is  to  work,  and  in  doing  so  it  is  undoubtedly 
the  duty  of  the  master  to  provide  against  erecting  or  maintaining 
any  kind  of  fixtures  which  must  of  necessity  result  in  injury  to 
the   servant   in   the   performance   of   the   duties   incident   to   his 
employment,  and  which  he  is  liable,  under  emergencies  like  the 
one  on  this  occasion,  to  be  called  upon  to  perform,  and  while  the 
servant  (once  the  master  performs  his  duty)  assumes  those  risks 
that  are  common  and  incident  to  his  employment  in  a  particular 
line,  yet  this  does  not  mean  that  he  assumes  risks  which  are  in- 
cident to  the  negligence  of  the  master  in  the  first  instance.     In 
other  words,  if  the  master  has  complied  with  the  rule  as  to  the 
"degree  of  diligence  imposed  upon  him,  then  the  servant  assumes 
the  risk  incident  to  his  employment;  but  here  there  was  a  fail- 
ure on  the  part  of  the  master  to  furnish  a  reasonably  safe  place 
wherein  the  servant  was  called  upon  to  work  by  placing  the  stand- 
pipe  at  such  a  distance  from  the  center  of  the  track  as  to  permit 
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the  servant  under  such  circumstances  to  board  a  moving  train  in 
safety  in  such  emergency. 

In  the  case  of  Riley  v.  W.  Va.  Cent.  &  P.  R.  Co.,  27  W.  Va. 
145,  the  court  said : 

"It  is  the  duty  of  a  railroad  company  not  only  to  furnish  a  rea- 
sonably well-constructed  and  safe  railway  and  track  for  the  use 
of  its  employees,  but  it  must  also  exercise  continued  supervision 
over  the  same  and  keep  them  in  good  and  safe  repair  and  con- 
dition." 

In  that  case  the  plaintiff,  while  acting  as  a  brakeman  in  the 
employ  of  the  defendant  on  a  train  consisting  of  an  engine  and 
tender,  was  struck  by  a  stump  standing  along  the  railroad  and 
near  the  track.  The  stump  originally  stood  some  distance  from 
the  track,  but,  being  in  loose  loamy  soil,  had  by  a  slide  produced 
by  heavy  rains  slipped  so  near  the  track  as  to  render  it  dangerous 
for  one  occupying  the  position  the  brakeman  did  on  that  occasion 
to  attempt  to  pass  the  point  where  it  was  located. 

Among  other  things,  it  is  insisted  by  the  plaintiff  in  error  that, 
if  the  conductor  on  this  occasion  had  stepped  round  the  end  of 
the  car  on  the  sill,  he  could  have  avoided  the  accident.  This  is 
a  degree  of  diligence  which  we  do  not  think  he  was  called  upon 
to  exercise  under  the  peculiar  circumstances  by  which  he  was  sur- 
rounded on  that  occasion.  When  he  came  out  of  the  dispatcher's 
office  the  train  was  iij  motion,  the  night  was  dark,  and,  in  order 
to  perform  the  duties  incident  to  his  employment,  he  was  required 
to  act  promptly,  and  under  these  circumstances  to  hold  that  he 
was  guilty  of  contributory  negligence  in  that  he  neglected  to  an- 
ticipate a  danger  of  which  he  had  no  actual  knowledge,  by  step- 
ping round  to  a  point  where  he  was  not  required  to  go  in  order 
to  reach  the  place  where  he  was  to  perform  the  duties  incident  to 
his  employment,  would  be  unreasonable  and  without  precedent. 
Tlie  ladder  which  the  defendant  in  error  was  ascending  was 
placed  upon  the  side  of  the  car  to  be  used  by  him  for  the  purpose 
of  ascending  the  car  when  leaving  the  station,  and  at  other  times 
when  he  was  required  to  board  the  car.  Then  to  require  him 
to  do  this  and  erect  and  maintain  at  the  very  place  or  near  the 
place  where  this  duty  was  to  be  performed  a  siandpipe  so  near 
the  railroad  as  to  endanger  his  person  in  the  performance  of  this 
duty  we  think  was  negligence,  in  that  it  was  a  failure  to  provide 
a  safe  place  for  him  to  work,  because  the  work  which  he  was 
then  performing  was  required  to  be  done  then-  and  there,  and  in 
this  instance  the  car  was  in  motion,  he  had  no  time  or  opportunity 
to  take  a  survey  of  the  surroundings  to  see  what  dangers  were 
near,  and  this  adds  strength  to  the  position  that,  being  in  a  situa- 
tion of  that  sort,  it  devolved  more  imperatively  upon  the  railroad 
company  to  provide  for  his  safety. 

We  now  come  to  consider  the  various  assignments  of  error. 
The  first  assignment  is  as  to  the  action  of  the  court  in  giving  the 
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instructions  offered  on  behalf  of  the  plaintiff  below.  The  first 
instruction  submitted  to  the  jury  involves  the  question  whether  at 
the  time  the  plaintiff  received  the  injury  he  was  engaged  in  his 
duties  as  conductor  and  in  doing  so  exercised  ordinary  care,  and 
the  jury  was  told  that  they  should  find  for  the  plaintiff,  unless 
they  should  also  find  that  llio  plaintiff  knew  the  standpipe  was  in 
such  position  to  be  unsafe,  or  that  he  knew  the  position  of  the 
standpipe,  and  that  from  its  position  it  was  plainly  observable  to 
be  unsafe.  It  is  insisted  by  the  plaintiff  in  error  that  this  in- 
struction under  the  evidence  was  improper,  inasmuch  as  the  evi- 
dence showed  that  he  negligently  assumed  a  position  of  known 
danger,  and  that  therefore  this  instruction  should  not  have  been 
submitted  to  the  jury.  We  fail  to  find  anything  in  the  record 
from  which  it  can  be  inferred  that  the  plaintiff  knew  of  the  dan- 
gerous proximity  of  the  standpipe.  From  the  evidence  it  is  shown 
that  he  only  had  a  general  knowledge  as  to  the  location  of  the 
standpipe,  and  there  is  nothing  in  the  record  which  shows  that 
from  the  location  of  the  standpipe  it  was  plainly  observable  to  be 
unsafe.  In  other  words,  in  order  to  bring  this  case  within  the 
class  of  cases  wherein  it  is  held  that  the  servant  assumes  the  risk 
incident  to  his  employment,  it  must  appear  that  the  danger  was 
plainly  observable,  and  in  this  instance,  inasmuch  as  there  is  want 
of  proof  to  sustain  the  contention  of  the  plaintiff  in  error,  we  are 
inclined  to  the  opinion  that  the  court  did  not  err  in  submitting 
the  instruction  complained  of  in  the  first  assignment  of  error. 

In  the  case  of  Choctaw,  O.  &  G.  R.  Co.  v.  McDade,  supra,  it  is 
said: 

"The  question  of  assumption  of  risk  is  quite  apart  from  that 
of  contributory  negligence.  The  servant  has  the  right  to  assume 
that  the  master  has  used  due  diligence  to  provide  suitable  appli- 
ances in  the  operation  of  his  business,  and  he  does  not  assume 
the  risk  of  the  employer's  negligence  in  performing  such  duties. 
The  employee  is  not  obliged  to  pass  judgment  upon  the  employer's 
methods  of  transacting  his  business,  but  may  assume  that  reason- 
able care  will  be  used  in  furnishing  the  appliances  necessary  for  its 
intestate  and  others  were  seen  by  the  conductor  and  other  agents  of 
defect  is  known  to  the  employee,  or  is  so  patent  as  to  be  readily 
observed  by  him,  he  cannot  continue  to  use  the  defective  ap- 
paratus in  the  face  of  the  knowledge  and  "without  objection, 
without  assuming  the  hazard  incident  to  such  a  situation.  In 
other  words,  if  he  knows  of  a  defect,  or  it  is  so  plainly  observable 
that  he  may  be  presumed  to  know  of  it,  and  continues  in  the 
master's  employ  without  objection,  he  is  taken  to  have  made  his 
election  to  continue  in  the  employ  of  the  master,  notwithstanding 
the  defect,  and,  in  such  case,  cannot  recover." 

We  have  carefully  considered  instruction  No.  2  given  for  the 
plaintiff  below,  and  we  are  of  opinion  that  the  contention  of  the 
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plaintiff  in  error  is  without  merit.  This  instruction  practically 
embodies  the  statement  of  the  law  as  contained  in  the  case  of 
Choctaw,  O.  &  G.  R.  Co.  v.  McDade,  supra. 

As  to  instruction  No.  3,  which  is  to  the  effect  that  the  plaintiff 
below  had  the  right  to  assume  that  the  defendant  had  exercised 
reasonable  care  in  the  preparation  of  the  place  wherein  he  was  to 
work,  and  that  he  was  not  required  to  exercise  reasonable  care  to 
acquaint  himself  with  the  condition  thereof,  but  that  under  the 
circumstances  he  assumed  the  peril  and  extra  hazard  not  inci- 
dent to  his  employment  only  for  defects  known  or  plainly  observ- 
able by  him,  we  think  is  correct. 

In  the  McDade  Case,  cited,  the  court  below  charged  the  jury 
that  the  plaintiff  could  not  recover  if  he  knew  of  the  position  of 
the  waterspout,  or  by  the  exercise. of  ordinary  care  on  his  part 
ought  to  have  known  of  it.  The  Supreme  Court,  in  discussing 
this  phase  of  the  question,  says : 

"The  charge  of  the  court  upon  the  assumption  of  risk  was  more 
favorable  to  the  plaintiff  in  error  than  the  law  required,  as  it  ex- 
onerated the  railroad  company  from  fault  if  in  the  exercise  of 
ordinary  care  McDade  might  have  discovered  the  danger.  Upon 
this  question,  the  true  test  is  not  in  the  exercise  of  care  to  dis- 
cover dangers,  but  whether  the  defect  is  known  or  plainly  observ- 
able by  the  employee." 

In  other  words,  it  being  the  duty  of  the  master  in  the  first 
instance  to  furnish  the  servant  a  reasonably  safe  place  wherein  to 
work,  the  servant  is  not  required  to  exercise  reasonable  care  to 
discover  dangers;  but  he  is  chargeable  with  knowledge  of  any 
and  all  defects  that  are  plainly  observable,  and  he  assumes  all 
risks  incident  thereto. 

We  do  not  think  it  necessarv  to  consider  seriatim  the  remain- 
ing assignments  of  error,  inasmuch  as  we  have  discussed  generally 
the  propositions  involved  therein  and  are  of  opinion  that  the 
rulings  of  the  court  below  on  the  various  propositions  were 
correct. 

This  case  was  tried  with  great  care  and  ability  by  the  learned 
judge  below,  and  all  controverted  questions  of  fact  were  sub- 
mitted to  the  jury,  and  we  think  the  findings  of  the  jury  were 
justified  by  the  testimony,  and  that  there  was  no  error  in  the 
principles  of  law  eriunciated  by  the  court. 

The  decision  of  the  court  below  is  affirmed. 

Affirmed. 
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ABUTTERS. 

See  RAILROADS  IN  STREETS. 

ACCIDENTS  ON  TRACK. 

See  CROSSINGS;  LICENSEES;  MASTER  AND  SERVANT; 
RAILROADS  IN  STREETS;  STOCK,  INJURIES  TO; 
TRESPASSERS. 

Burden  of  Proof. 

Was   on   plaintiff  to   show  that  trainmen   discovered   him   upon 

the  trestle  and  his  perilous  condition  in  time  to  avoid  injuring 

him   but   willfully  and   recklessly  injured   him.     Adams  v.   St. 

Louis,  etc.,  Ry.  Co.  (Ark.),  733. 

Care  due  from  railroad  to  stranger  walking  along  track.    Holland  v. 

Missoufi  Pac.  Ry.  (Mo.),  182. 

Contributory  Negligence. 

Burden  of  proving  \yas  upon  defendant  street  railway.  Pilmer  v, 
Boise  Traction  Co.  (Idaho),  371. 

Care  required  of  driver  of  other  vehicle  to  avoid  collisions  with 
street  car  at  curves  in  street.  South  Covington,  etc.,  Ry.  Co. 
V.  Besse  (Ky.),  369. 

Care  required  of  person  who  goes  upon  a  railroad  track  or  pur- 
poses to  cross  it.    Holland  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  182. 

Duty  of  travelers  on  streets  to  lookout  for  street  cars  and  exer- 
cise ordinary  care  to  keep  out  of  their  way.  South  Covington, 
etc.,  Ry.  Co.  v.  Besse  (Ky.),  369. 

Failure  of  driver  of  team  to  look  again  before  crossing  street  rail- 
way at  point  between  crossings.  Baxter  v.  Auburn  &  S.  Elec. 
R.  Co.  (N.  Y.),  359. 

Struck  by  train  while  walking  on  trestle.  Adams  v.  St.  Louis, 
etc.,  Ry.  Co.  (Ark.),  733. 

Damages. 

Railroad  liable  to  widow  for  physical  and  mental  suffering  sus- 
tained by  her  by  reason  of  its  failure  to  discharge  its  duty  to 
remains  of  her  husband  found  on  its  track.  Kyles  v.  Southern 
Ry.  Co.  (N.  Car.),  336. 

Discovered  Peril. 

It  cannot  be  said  as  matter  of  law  that  it  is  the  duty  of  a  motor- 
man  to  stop  his  car  when  within  35  or  40  feet  of  a  vehicle  on 
track.    Wright  v.  Fries  Mfg.  &  Power  Co.  (N.  Car.),  352. 
Duty  of  railway  toward  dead  body  of  person  found  on  its  track. 

Kyles  V.  Southern  Ry.  Co.  (N.  Car.),  336. 

Evidence. 

In  action  against  railroad  for  failing  to  collect  human  remains 
found  on  its  track,  declarations  of  section  master  manifesting 
some  impatience  at  the  prospect  of  spending  the  night  guard- 
ing the  remains  while  waiting  for  the  coroner  were  properly 
excluded.  Kyles  v.  Southern  Ry.  Co.  (N.  Car.),  336. 
Insufficiency  of  evidence  to  show  that  railway  employees  willfully. 
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wantonly,  and   brutally  mutilated   the  body   of  one   killed  by  a 
train.     Kyles  v..  Southern  Ry.  Co.  (N.  Car.),  336. 

Insufficiency  of  evidence  to  show  that  railway  section  master  re- 
fused to  remove  human  remains  from  track  through  a  willful, 
wanton,  or  malicious  motive.  Kyles  v.  Southern  Ry.  Co.  (N. 
Car.),  336. 

Last  clear  chance   doctrine  was   not  applicable  to  plaintiff's  case, 

(  who  was  struck  by  train  while  walking  on  track.     Northern  Pac. 
Ry.  Co.  V,  Jones  (C.  C.  A.),  158. 
•    Lookouts. 

Street  cars,  duty  of  those  in  charge  of  to  maintain  lookouts  for 
the  safety  of  travelers  on  street.  South  Covington,  etc.,  Ry. 
Co.  V.  Besse  (Ky.),  369. 

Proximate  cause  where  train  is  running  25  miles  an  houf  within 
city  limits,  in  violation  of  ordinances,  but  slows  up  to  five  miles 
an  hour,  and  then  strikes  a  person  walking  on  track.  Holland  v. 
Missouri  Pac.  Ry.  Co.  (Mo.),  182. 

Reciprocal  rights  and  duties  of  pedestrians  and  those  in  charge  of 
street  cars.    Pilmer  v.  Boise  Traction  Co.  (Idaho),  371. 

ACTIONS. 

See  DEATH  BY  WRONGFUL  ACT. 

ADVERSE  POSSESSION. 

Mere  obstruction  of  an  easement  of  right  of  way  of  a  railroad  com- 
pany for  the  statutory  period  will  not  defeat  it,  but  there  must 
be  an  exclusive  occupancy.  Southern  Ry.  Co.  v.  Gossett  (S. 
Car.),  502. 

ANIMALS. 

See  STOCK,  INJURIES  TO. 

ASSAULTS. 

See  CARRIERS  OF  PASSENGERS. 

ATTACHMENT. 

Provision  of  S.  Car.  Code  of  Civ.  proc;  1902  §  257,  applies  to  such  a 
bulky  thing  as  a  freight  car.  Seibels  v.  Northern  Cent.  Ry.  Co. 
(S.  Car.),  247. 

ATTORNEYS. 

See    TRIAL. 

BAGGAGE. 

Delivery    of    trunk    to    a    common    carrier    is    essential    to    render 

it    liable    as    such   for   its   loss.     Southern    Ry.    Co.   v,    Bickley, 

etc.,    Co.    (Tenn.),    275. 
There  was   no   constructive  delivery  of  the   trunk  in   question  to 

the   railroad   whose   agent   accepted  check  for   it.   Southern   Ry. 

Co.   V.    Bickley,    etc.,    Co.    (Tenn.),   275. 

BILLS  OF  LADING. 

See   JUDICIAL   NOTICE. 

CARRIERS. 

See  BAGGAGE;  CONNECTING  CARRIERS;  CONSTITU- 
TIONAL LAW;  INTERSTATE  COMMERCE;  JUDICIAL 
NOTICE;  PRIVATE  CARRIERS. 
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CARRIERS  OF  LIVE  STOCK. 

See  COMMON  CARRIERS;  CONNECTING  CARRIERS. 
Burden  of  Proof. 

Is  upon  carrier  to  show  that  loss  of  or  injury  to  stock  resulted 
from  some  cause  which  would  exempt  it  from  liability.  Church  v. 
Chicago,  B.  &  Q.  Ry.  Co.  (Neb.),  307. 

On  carrier  to  show  facts  which  relieve  it  from  liability  for  loss  or 
damage  in  transportation.  Swiney  v.  American  Express  Co. 
(Iowa),  1. 

Prima  fdcie  case  against  carrier  for  injury  to  animal  during  trans- 
portation, how  established.  Swiney  v.  American  Express  Co. 
(Iowa),  1. 

Degree  of  Care. 

Injuries  to  animals  due  to  their  vitality,  liability  of  carrier  for. 
Swiney  v.  American  Express  Co.  (Iowa),  1. 

Insurer,  whether  common  carrier  of  live  stock  is.  Church  v.  Chi- 
cago, B.  &  Q.  Ry.  Co.  (Neb.),  307. 

Delay. 

Defenses  to  actions  for  damages  from  delay  in  furnishing  cars  for 
the  transportation  of  live  stock.    Missouri  &  N.  A.  R.  Co.  v. 
Sneed  (Ark.),  652. 
Duty  of  railroad,  under  U.  S.  Comp.  St.  1901,  p.  2995,  to  be  reason- 
ably well  prepared  to  care  for  stock  at  the  places  where  it  must  be 
unloaded  for  rest,  water  and  feed.    Illinois  Cent.  R.  Co.  v.  Curry 
(Ky.),  295. 
Liability  of  carrier  for  injury  to  hog  was  question  for  jury.    Swiney 
V.  American  Express  Co.  (Iowa),  1. 

Limiting  Liability. 

Time  to  sue  for  injuries  to  shipment,  waiver  of  stipulation  as  to. 

Howze  V.  New  Orleans  &  N.  E.  R.  Co.  (Miss.),  317.  ' 
Time  within  which  suit  for  injuries  to  shipment  may  be  brought. 
Howze  V.  New  Orleans  &  N.  E.  R.  Co.  (Miss.),  317. 
Pleading  gpod  condition  of  animal  at  time  of  shipment,  necessity  of. 

Swiney  v.  American  Express  Co.  (Iowa),  1. 
Question  for  jury  whether  death  of  mule  occurred  through  carrier's 
negligence  in  failing  to  provide  suitable  car  for  transportation. 
Howze  V.  New  Orleans  &  N.  E.  R.  Co.  (Miss.),  317. 

CARRIERS  OF  PASSENGERS. 

See  BAGGAGE;  SLEEPING  CAR  COMPANIES;  STREET 
RAILWAYS;  TICKETS  AND  FARES;  WITNESSES. 

Actions. 

Nature  and  form  of  action  for  injuries  to  passenger  was  imma- 
terial, since  there  was  no  breach  of  contract  unless  there  was 
fault   constituting   negligence.     Heinze   v.    Interurban    Ry.   Co. 
(Iowa),  669. 
Allegation  that  plaintiff  was  a  passencrer  on  defendant's  car  at  the 

time  he  was  injured  is  a  material  allegation  .and  must  be  proved. 

Birmingham,  etc.,  Co.  v.  Sawyer  (Ala.),  779. 

Assaults. 

Requested  instruction  was  properly  refused,  for,  though  the  pas- 
senger was  the  agfzrressor,  and  made  an  unjiistifiable  assault,  the 
carrier  was  liable  if  its  conductor  used  excessive  force.   Conklin 
V.  Consolidated  Ry.  Co.  (Mass.),  573. 
Complaint,  in  action  for  injury  to  street  car  passenger,  resulting 
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from  collision  between  cars,  alleged  negligence  generally,  so  that 

a  charge  that  plaintiff  should  be  strictly  confined  to  the  specific 

acts  of  negligence  pleaded  was  properly  refused.    Russell  v,  Seat- 
tle, R.  &  S.  Ry.  Co.  (Wash.),  321. 
Conductor  of  street  car's  duty  to  see  that  passengers  do  not  put 

themselves  in  perilous  positions.    Heinze  v.  Interurban  Ry.   Co. 

(Iowa),  669. 
Contributory  Negligence. 

Alighting  from  moving  street  car.    Birmingham  Ry.  L.  &  P.  Co. 
V.  Dickerson  (Ala.),  693. 

Alighting  from  moving  street  car.  Marbourg  v.  Seattle,  R.  &  S. 
Ry.  Co.  (Wash.),  607. 

Alighting  from  moving  street  car  without  objection  from  con- 
ductor.   Cosgrove  v.  Consolidated  Ry.  Co.  (Conn.),  679. 

Boarding  moving  street  car.    Lee  v.  Rhode  Island  Co.  (R.  I.),  9. 

Boarding  or  alighting  from  moving  car  is  not  negligence  per  se. 
Gyles  V.  Southern  Ry.  Co.  (S.  Car.),  604. 

Degree  of  care  required  of  passenger.  Cleveland,  etc.,  Ry.  Co.  v. 
Hadley  (Ind.),  10. 

Duty  of  passenger  to  examine  ticket  to  see  that  agent  has  made 
no  mistake.   Olson  v.  Northern  Pac.  Ry.  Co.  (Wash.),  705. 

Going  on  platform  of  car  of  rapidly  moving  train  after  announce- 
ment of  station.     Southern  Ry.  Co.  v.  Strickland  (Ga.),  326. 

Intoxication  of  passenger  injured  while  attempting  to  alight  from 
train.    Kansas  City  So.  Ry.  Co.  v.  Davis  (Ark.),  664. 

Not  always  negligence  to  attempt  to  alight  from  moving  street 
car.    United  Rys.,  etc.,  Co.  v.  Rosik  (Md.),  256. 

Passenger  struck  by  freight  train,  while  on  his  way  to  board  his 
train  and  standing  on  platform  between  tracks.  Harper  v.  Pitts- 
burg, etc.,  R.  Co.  (Pa.),  650. 

Question  for  jury  where  passenger  was  injured  by  reason  of  fall 
of*  car  window  sash.  Cleveland,  etc.,  Ry.  Co.  v,  Hadley 
(Ind.),  10. 

Reliance  on  duty  of  carrier  to  clear  railroad  track,  where  passen- 
gers are  passing  between  train  and  station.  Harper  v.  Pitts- 
burg, etc.,  R.  Co.  (Pa.),  650. 

Riding  from  choice  on  car  platform.  Miller  v.  Chicago,  etc..  Ry. 
Co.  (Wis.),  623. 

Standing  in  car  in  violation  of  rule.  St.  Louis,  etc.,  Ry.  Co.  v. 
Harmon  (Ark.),  104. 

Damages. 

Collision  must  be  caused  by  gross  negligence  to  authorize  puni- 
tive damages.    Southern  Ry.  Co.  v.  Brewer  (Ky.),  632. 

In  action  for  ejection  of  passenger,  effect  of  fact  that  defendant  is 
a  railroad  company.  (Dlson  v.  Northern  Pac.  Ry.  Co.  (Wash,), 
705. 

Prospective  intoxicated  passenger  pushed  from  train  by  conductor 
after  he  had  been  refused  admission,  only  compensatory  dam- 
ages for  his  injuries  were  recoverable  by  unless  conductor's  con- 
duct indicated  wantonness  and  recklessness.  Louisville  &  E.  R- 
Co.  V.  McNally  (Ky.),  642. 

Punitive  damages  for  putting  passenger  off  at  wrong  station,  evi- 
dence was  sufficient  to  sustain  verdict  for.  Entzminger  v.  Sea- 
board Air  Lipe  Ry.  (S.  Car.),  263. 

Punitive  damages  were  recoverable  in  action  for  ejection  of  fe- 
male passenger  because  of  conductor's  rude  and  insulting  con- 
duct and  manner.     Louisville  &  N.  R.  Co.  v.  Fowler  (Ky.),  282. 

$800  was  excessive  for  naked  violation  of  passenger's  mere  tech- 
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nical  right  to  transportation.    Olson  v.  Northern  Pac.  Ry.  Co. 
(Wash.),  705. 

Degree  of  Care. 

Highest  degree  of  care  due  passenger.  Birmingham,  etc.,  Co.  v. 
Sawyer  (Ala.),  779. 

Highest  degree  of  care  for  safety  of  passenger  required  of  com- 
mon carrier.    Cleveland,  etc.,  Ry.  Co.  v.  Henry  (Ind.),  266. 

Required  of  carrier  in  order  not  to  mislead  passengers  to  believe 
that  the  halting  of  a  train  at  station  is  intended  as  an  invitation 
to  them  to  alight  when  it  is  not  so  intended.  Kansas  City  So. 
Ry.  Co.  V.  Davis  (Ark.),  664. 

Street  railway  owes  a  passenger  very  great  care  for  his  safety, 
and  if  there  is  evidence  of  any  negligence  of  its  employees  con- 
tributing to  his  injury,  the  case  should  go  to  jury,  unless  there 
is  conclusive  evidence  of  his  negligence,  Heinze  v.  Interurban 
Ry.  Co.  (Iowa),  669. 

Discharging  Passengers. 

Care  required  of  street  railway  to  see  that  place  of  alighting  in 
street  is  safe.  Spangler  v,  Saginaw  Valley  Traction  Co.  (Mich.), 
683. 

Certain  facts  were  sufficient  to  show  that  motorman  and  con- 
ductor were  negligent  in  starting  car  before  plaintiff  was  safely 
off.     Marbourg  v.  Seattle  R.  &  S.  Ry.  Co.  (Wash.),  607. 

Duty  imposed  on  sleeping  car  company  to  notify  its  patrons  of 
arrival  at  destination  does  not  relieve  the  railroad  company  of 
the  same  duty.    Pullman  Co.  v.  Lutz  (Ala.),  312. 

Duty  to  hold  street  car  until  passenger  has  alighted.  Farrell  v. 
Citizens'  L.  &  Ry.  Co.  (Iowa),  302. 

Instruction  which  entirely  ignored  the  fact  that  the  platform  upon 
which. the  injury  occurred  had  been  used  for  a  great  length  of 
time  by  passengers  in  going  to  and  from  trains,  and  which  made 
the  liability  of  the  railroad  depend  upon  whether  or  not  the 
appearance  of  the  passway  taken  by  the  passenger  was  such  as 
to  mislead  her  and  induce  her  to  take  that  way,  was  properly 
refused.    Missouri,  K.  &  T.  Ry.  Co.  v,  Criswell  (Tex.),  673. 

Liability  for  injury  to  street  car  passenger  from  negligence  in 
starting  car  while  she  was  alighting  at  intermediate  stopping 
place.    Farrell  v.  Citizen's  L.  &  Ry.  Co.  (Iowa),  302. 

Liability  when  passenger  injured  after  alighting  from  train  by 
slipping  down  an  incline  on  platform  leading  to  waiting  room, 
because  of  failure  of  carrier  to  use  ordinary  care  to  keep  it  in 
safe  condition  for  use  of  passengers,  or  to  warn  them  that  it 
was  not  a  proper  way  for  them  to  take.  Missouri,  K.  &  T.  Ry. 
Co.  V.  Criswell  (Tex.),  673. 

Neither  the  announcement  of  the  name  of  next  station  nor  the 
stopping  of  the  train  thereafter  on  a  trestle  before  it  was  reached 
was  negligence,  nor  was  either  an  invitation  to  passengers  to 
alight  before  the  station  was  called,  which  imposed  on  defend- 
ant carrier  the  duty  of  warning  the  deceased  passengers,  or 
rendered  it  liable  for  their  deaths.  Diggs  v.  Louisville  &  N.  R. 
Co.  (C.  C.  A.),  285. 

Question  for  jury  whether  the  night  was  dark  and  the  obstruc- 
tions and  a  single  red  light  placed  by  the  carrier  in  the  vicinity 
of  the  point  in  the  street  where  the  passenger  alighted  from 
street  car  were  calculated  to  warn  a  prudent  person  of  the  situa- 
tion.    Spangler  v,  Saginaw  Valley  Traction  Co.  (Mich.),  683. 

Sufficiency  of  evidence  that    street    railway     was     negligent     in 
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stopping  car  near  excavation  and  inviting  passenger  to  alight 
there  without  in  some  suitable  way  informing  her  of  the  condi- 
tions.   Spangler  v.  Saginaw  Valley  Traction  Co.  (Mich.),  683. 

Ejection. 

Ejecting  of  passenger  from  freight  train  because  of  agent's  mis- 
take in  failing  to  give  him  a  ticket  in  addition  to  the  permit  re- 
quired by  carrier,  liability  for.  Olson  v.  Northern  Pac.  Ry.  Co. 
(Wash.),  705. 

Ejection  from  freight  train  through  mistake  of  agent  from  whom 
passenger  properly  secured  a  permit  to  ride,  liability  for.  Olson 
V.  Northern  Pac.  Ry.  Co.  (Wash.),  705. 

For  failure  to  pay  extra  fare,  demanded  because  of  passenger's 
failure  to  procure  ticket,  which  conductor  knew  was  caused  by 
ticket  agent's  fault.    Brown  v.  Central  of  Georgia  Ry.  Co.  (Ga.),. 
259. 

Intoxicated  passenger,  right  to  eject  at  reasonably  safe  place. 
Chesapeake  &  O.  Ry.  Co.  v.  Crank  (Ky.),  657. 

Intoxicated  passenger,  right  to  eject  from  moving  car  to  prevent 
bodily  harm.    Stringfield  v.  Louisville  Ry.  Co.  (Ky.),  648. 

Intoxicated  passenger,  right  to  eject  from  train,  under  Ky.  St. 
1903.  §  806.    Chesapeake  &  O.  Ry.  Co.  v.  Crank  (Ky.),  657. 

Intoxicated  passenger  should  not  be  required  to  leave  car  and 
stand  on  unprotected  platform  of  moving  train.  Chesapeake  & 
O.  Ry.  Co.  V.  Crank  (Ky.),  657. 

Right  to  refuse  forfeited  nontransferable  family  ticket  and  eject 
its  purchaser  for  refusal  to  pay  fare  except  with  such  ticket. 
Baltimore,  etc.,  R.  Co.  v.  Evans  (Ind.),  609. 

Sick  and  vomiting  passenger,  right  to  eject  from  train,  under  Ky. 
St.  903,  §  806.    Chesapeake  &  O.  Ry.  Co.  v.  Crank  (Ky.),  657. 

Where  passenger  goes  from  one  street  car  of  a  train  to  another 
after  paying  his  fare,  he  may  be  ejected  from  the  second  car  for 
refusing  to  again  pay  a  fare,  though  when  he  entered  the  second 
car  he  did  not  know  of  the  rule  requiring  such  payment.  Birm- 
ingham Ry.,  etc.,  Co.  v.  Stallings  (Ala.),  319. 

Evidence. 

Declarations  by  agent  of  another  corporation  as  to  motorman's 

incompetency.     Heinze  v.  Interurban  Ry.  Co.  (Iowa),  669. 
Opinion  of  witness  as  to  degree  of  willfulness  shown  by  train  crew 

in  putting  passenger  oflF  at    wrong    station,     admissibility     of. 

Entzminger  v.  Seaboard  Air  Line  Ry.  (S.  Car.),  263. 
Intoxicated  person,  right  to  refuse  to  carry.    Louisville  &  E.  R.  Co. 

V.  McNally  (Ky.>,  642. 

Jars  and  Jolts. 

Liability  of  carrier  where  passenger  is  thrown  from  steps  of  street 
car  by  its  sudden  starting  after  it  had  slowed  down.  Heinze  v. 
Interurban  Ry.  Co.  (Iowa),  669. 

Negligence  in  starting  car  while  passenger  was  alighting.  United 
Rys..  etc..  Co.  v.  Rosik  (Md.),  256. 

Rule  that  it  is  negligence  to  suddenly,  without  warning,  start  a 
street  car  which  has  slowed  down  or  stopped,  and  from  which 
a  passenger  is  attempting  to  alight,  did  not  apply,  under  the  cir- 
cumstances, where  a  passenger  was  thrown  from  the  platform 
step  bv  the  s'idden  starting  of  a  street  car.  Heinze  v. 
Interurban  Ry.  Co.  (Iowa),  669. 

Limiting  Liability. 

Railroad  cannot  exempt  itself  from  liability  for  the  conduct  of  a 
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person  to  whom  it  chartered  one  of  its  trains,  for  injury  thereby 
caused  to  a  passenger  of  the  latter.  Kirkland  v.  Charleston  & 
W.  C.  Ry.  Co.  (S.  Car.),  661. 

Validity  of  contract  with  show  company  purporting  to  relieve 
railroad  company  from  liability  for  accidents  to  former's  em- 
ployees.   Cleveland,  etc.,  Ry.  Co.  v.  Henry  (Ind.),  266. 

When  show  company's  employee  entered  the  showman's  service 
and  accepted  the  method  of  transportation  provided  for  his  em- 
ployees, such  acceptance  was  subject  to  the  conditions  of  the 
contract  limiting  the  railroad's  liability.  Cleveland,  etc.,  Ry.  Co. 
V.  Henry  (Ind.),  266. 
Motorman  is  under  no  obligation  to  see  that  passengers  do  not  put 

themselves  in  perilous  positions.     Heinze  v.  Interurban  Ry.  Co, 

(Iowa),  669. 

Presumption  of  Negligence. 

Carrier's  failure  to  warn  passenger  of  danger  of  alighting  at  cer- 
tain point,  together  with  the  sudden  movement  of  the  train, 
were  concurring  causes  of  the  accident,  and  justified  instruction 
that  proof  of  the  accident  was  sufficient  to  establish  a  prima 
facie  case.     Kansas  City  So.  Ry.  Co.  v.  Davis  (Ark.),  664. 

Degree  of  negligence  not  being  proved,  ordinary  and  not  gross 
negligence  presumed.     Southern  Ry.  Co.  v.  Brewer  (Ky.),  632. 

On  mere  proof  of  injury  to  passenger,  his  prima  facie  right  of  re- 
covery, under  counts  charging  simple  negligence,  is  established. 
Birmingham,  etc.,  Co.  v.  Sawyer  (Ala.),  779. 

Prima  facie  case  establish  by  evidence  of  injury  to  passenger  by 
the  running  of  a  train  under  Kirby's  Dig.,  §  6773,  scope  of. 
Kansas  City  So.  Ry.  Co.  v.  Davis  (Ark.),  664. 

Prima  facie  case  of  negligence  as  to  the  handling  and  operation 
of  two  trains,  on  one  of  which  plaintiff  was  a  passenger,  is  made 
out  by  proof  of  their  collision,  though  one  of  them  was  not  mov- 
ing.   Central  of  Georgia  Ry.  Co.  v.  Geopp.  (Ala.),  315. 

Prima  facie  case  where  passenger  is  injured  in  a  collision.  Rus- 
sell V,  Seattle,  R.  &  S.  Ry.  Co.  (Wash.),  321. 

Prima  facie  case  where  passenger  was  injured  by  reason  of  de- 
fective window  catch.  Cleveland,  etc.,  Ry.  Co.  v.  Hadley 
(Ind.),  10. 

Rebuttal,  where  plaintiff  made  out  prima  facie  case,  in  action  for 
injury  to  passenger  caused  by  fall  of  car  window  sash.    Cleve- 
land, etc.,  Ry.  Co.  v.  Hadley  (Ind.),  10. 
Right  of  person  boarding  train  to  presume  that  he  will  only  be  re- 
quired to  pay  the  usual  fare.    Kirkland  v.  Charleston  &  W.  C.  Ry. 

Co.  (S.  Car.),  661. 

Rules  and  Regulations. 

Regulation  that  passengers,  before  taking  transportation  by 
freight  train,  should  first  secure  a  permit,  duty  to  comply  with. 
Olson  V.  Northern  Pac.  Ry.  Co.  (Wash.),  705. 

Rule  that  person  who  takes  passage  in  one  street  car  of  train  and 
pays  his  fare  must  remain  on  that  car  until  his  trip  is  completed, 
and  if  he  changes  to  another  car  must  again  pay  fare,  was  rea- 
sonable.   Birmingham  Ry.,  etc.,  Co.  v.  Stallings  (Ala.),  319. 

Who  Are  Passengers. 

After  person  boards  train  for  purpose  of  traveling,  if  the  railroad 
imposes  conditions  with  which  he  is  compelled  to  comply  be- 
fore he  can  become  a  passenger,  it  must  show  that  he  had  no- 
tice of  such  conditions.  Kirkland  v.  Charleston  &  W.  C.  Ry.  Co. 
(S.  Car.),  661. 
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Intoxicated  person  refused  admission  on  train  was  a  trespasser. 
Louisville  &  E.  R.  Co.  v.  McNally  (Ky.),  642. 

Section  hand  while  riding  to  and  from  work.  Birmingham,  etc., 
Co.  V.  Sawyer   (Ala.),  779. 

Section  hand,  while  riding  to  work  on  freight  train,  is  not  a  pas- 
senger.   St.  Louis,  etc.,  Ry.  Co.  v.  Harmon  (Ark.),  104. 

CHARTERING  TRAINS. 

See  CARRIERS  OF  PASSENGERS. 
CHARTERS. 

See  CONSTITUTIONAL  LAW. 
CHILDREN. 

See  TRESPASSERS. 
Contributory  Negligence. 

Degree  of  care  required  to  be  exercised  by  parents  for  the  safety 
of  their  children.  Harrington  v.  Butte,  etc.,  Ry.  Co.  (Mont.), 
172. 

Eleven-year  old  child  could  not  recover  for  injuries  received  in 
collision  with  street  car,  which  she  saw  approaching  before  she 
attempted  to  cross  track.  Casey  v.  Boston  Elev.  Ry.  Co. 
(Mass.),  245. 

Father  of  14  year-old  boy,  who  was  left  in  charge  of,  5ind  drowned 
in  railroad's  water  tank,  was  not  precluded  by  any  contributory 
negligence  from  recovering  for  his  death.  Yazoo  &  M.  V.  R. 
Co.  V.  Slaughter  (Miss.),  553. 

Insufficiency  of  evidence  to  show  that  its  parents  exercised  or- 
dinary care  to  keep  child,  run  over  by  cars,  out  of  place  of 
known  danger.    Harrington  v.  Butte,  etc.,  Ry.  Co.  (Mont.),  172. 

No  conclusive  presumption  that  boy  12  years-old  perceived  the 
danger  of  playing  on  push  car  loaded  with  steel  rails  left  on  rail- 
road track.   Cahill  v.  Stone  &  Co.  (Cal),  762. 

No  precise  age  at  which  child  is  held  accountable  for  its  actions 
to  the  same  extent  as  an  adult.  Cahill  v.  Stone  &  Co.  (Cal.), 
762. 

Unexplained  presence  of  young  child  in  place  of  known  danger  is 
prima  facie  evidence  of  its  parents'  negligence.     Harrington  £'. 
Butte,  etc.,  Ry.  Co.  (Mont.),  172. 
Duty  of  occupier  of  land  to  make  it  safe  for  infant  children  who 

come  upon  it  merely  by  sufferance.    Wheeling  &  L.  E.  R.  Co.  v. 

Harvey  (Ohio),  218. 
Duty  to  lookout  for  childrefn  who  are  in  the  habit  of  jumping  on  and 

off  moving  cars  at  certain  points.    Swartwood's  Guardian  v.  Louis- 
ville &  N.  R.  Co.  (Ky.),  332. 
Liability  of  railroad  for  injury  to  child  sustained  while  jumping  on 

or  off  moving  trains  was  not  affected  by  fact  that  it  had  placed  a 

sand  pile  in  an  adjacent  lot,  and  the  child    had    been     attracted 

thereby  to  the  vicinity  of  the  tracks.     Swartwood's  Guardian  v. 

Louisville  &  N.  R.  Co.  (Ky.),  332. 
Places  and  things  attractiv£  and  dangerous  to  children,  degree  of 

care   required  to  prevent  injuries  from.     Cahill  v.   Stone   &  Co. 

(Cal.),  762. 
Push  car  on  track  in  street  was  such  a  dangerous  contrivance  that 

the  railroad  constructor  owed  the  duty  of  exercising  ordinary  care 

to  prevent  its  being  a  source  of  injury  to    children.       Cahill    t'. 

Stone  &  Co.  (Cal.),  762. 
Turntable  cases,  doctrine  of  was  disapproved.    Wheeling  &  L.  E.  R. 

Co.  V.  Harvey  (Ohio),  218. 
Turntables,  duty  of  railroads  to  lock  or  guard.   Conrad  v,  Baltimore 

&  O.  R.  Co.  (W.  Va.).  178. 
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COMMON  CARRIERS. 

See  CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF  PASSEN- 
GERS; CONNECTING  CARRIERS. 

Burden  of  Proof. 

Proof  of  delivery  of  goods  to  carrier  in  sound  condition,  and  their 
redelivery   at    end   of   route    in   damaged   condition,    effect    of. 
Swiney  v.  American  Express  Co.  (Iowa),  1. 
Common  carrier  may  become  private  carrier,  and  by  special  agree- 
ment undertake  for  hire  to  carry  that  which  he  is  under  no  obli- 
gation to  carry.     Cleveland,  etc.,  Ry.  Co.  v.  Henry  (Ind.),  266. 

Degree  of  Care. 

Carrier  as  an  insurer.    Swiney  v.  American  Express  Co.  (Iowa),l. 
Insurer  of  freight.     Cleveland,  etc.,  Ry.  Co.  v.  Henry  (Ind.),  266. 

Delay. 

Party  aggrieved,  under  N.  Car.  Revisal  1905,  §  2632,  providing  that 

the  party  aggrieved  may  recover  the  penalty  for  carrier's  delay 

in  transporting  goods.     Davis  v.  Southern  Ry.  Co.   (N.   Car.), 

701. 

Duty  to  furnish  cars,  proceedings  to  enforce  regulations  relating  to. 

St.  Louis  S.  W.  Ry.  Co.  v.  State  (Ark.),  627. 
Duty  to  furnish  suitable  cars  for  shipment  of  the  particular  com- 
modities undertaken  to  be  transported.     Forester  &  Co.  v.  South- 
ern Ry.  Co.  (N.  Car.),  691. 
Failure  to  furnish  cars,  defenses  to  suit  under  Kirby's  Dig.,  §  6813, 
for.    St.  Louis  S.  W.  Ry.  Co.  v.  State  (Ark.),  627. 

Limiting  Liability. 

Contract  exempting  carrier  from  liability  for  damages  which  have 
already  occurred  is  void.  Missouri  &  N.  A.  R.  Co.  v.  Sneed 
(Ark.),  652. 

Power  of  carrier  to  contract  for  relief  against  negligence.  Cleve- 
land, etc.,  Ry.  Co.  v.  Henry  (Ind.),  266. 

Right  of  carrier  to  limit  its  liability  for  loss  on  connecting  line. 
Brunk  v.  Ohio  &  K.  Ry.  Co.  (Ky.),  279. 
Mere  fact  that  shipper  knew  that  his  fruit  was  shipped  in  unsuitable 

car  did  not  relieve  carrier  from  liability  for  its  breach  of  duty. 

Forester  &  Co.  v.  Southern  Ry.  Co.  (N.  Car.),  691. 
Show  cars,  railroad  is  under  no  legal  duty    to    receive     and     haul. 

Cleveland,  etc.,  Ry.  Co.  v.  Henry  (Ind.),  266. 

Termination  of  Liability. 

Consignee  entitled  to  time  to  inspect  goods  and  take  them  away 

after  notice  of  arrival.    North  Yakima  B.  &.  N.  Co.  v.  Northern 

Pac.  Ry.  Co.  (Wash.),  689. 
Defendant's  relation  as  carrier  had  been  terminated,  and  it  was  not 

responsible  for  the  loss  of  the  containers.    North  Yakima  B.  & 

M.  Co.  v.  Northern  Pac.  Ry.  Co.  (Wash.),  689. 

Whether  the  Railroad  Commission  had  authority  to  make  a  certain 
rule  was  immaterial,  in  an  action  by  the  Attorney  General  under 
tfie  direction  of  the  Commission,  as  the  sections  of  the  statute 
which  the  Commission  declared  violated,  together  with  sections 
6804,  6808,  Kirby's  Dig.,  requiring  the  furnishing  of  cars,  and  mak- 
ing a  violation  of  the  requirement  a  cause  of  action,  are  declara- 
tory of  common-law  rights,  and  furnish  a  basis  for  the  action. 
St.  Louis  S.  W.  Ry.  Co.  v.  State  (Ark.),  627. 

Who  are.    Cleveland,  etc.,  Ry.  Co.  v,  Henry  (Ind.),  266. 
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CONNECTING  CARRIERS. 

See  PARTIES;  STREET  RAILWAYS;  VENUE. 

Contract  of  shipment  made  with  initial  carrier  is  binding  on  all  con- 
necting carriers  who  receive  the  shipment  of  live  stock,  whether 
the  stodk  is  shipped  to  a  point  within  or  without  the  state.  Illinois 
Cent.  R.  Co.  v,  Curry  (Ky.),  295. 

Forwarding  and  delivering  carriers,  construction  of  bill  of  lading  as 
to  definition  of.    Brunk  v.  Ohio  &  K.  Ry.  Co.  (Ky.),  279. 

Initial  carrier,  after  it  turned  car  containing  shipment  over  to  con- 
necting carrier,  was  not  liable  for  injury  to  shipment  of  stock  oc- 
curring after  it  had  placed  the  car  on  transfer  track  belonging  to 
itself,  but  operated  and  controlled  entirely  by  a  third  carrier,  on 
the  theory  that  it  occurred  while  in  its  possession  or  under  its 
control.    St.  Louis,  etc.,  Ry.   Co.  v.  Randle  (Ark.),  323. 

Initial  carrier  was  liable  under  certain  contract  for  injuries  to  stock 
on  connecting  line,  as  well  as  on  its  own  line,  in  absence  of  stipu- 
lation to  contrary.    St.  Louis,  etc.,  R.  Co.  v,  Randle  (Ark.),  323. 

Limiting  Liability. 

In  certain  bill  of  lading  the  term  "forwarding  carrier"  applies  to 
all  carriers  who  transport  goods  to  the  delivering  cariver,  and 
the  term  "delivering  carrier"  to  the  carrier  who  actually  delivers 
the  goods  at  their  destination.  Brunk  v,  Ohio  &  K.  Ry.  Co. 
(Ky.),  279. 

Initial  carrier  must  plead  and  prove  contract  provision  limiting  lia- 
bility to  its  own  line.    St.  Louis,  etc.,  Ry.  Co.  v,  Randle  (Ark.), 
323. 
No  connecting  carrier  will  be  responsible  for  damages  to  live  stock 

occurring  beyond  the  end  of  its  line  in  absence  of  special  contract. 

Illinois  Cent.  R.  Co.  v.  Curry  (Ky.),  295. 

CONSTITUTIONAL  LAW. 

See  EMPLOYERS'  LIABILITY  ACTS:  FEDERAL  JURIS- 
DICTION; INTERSTATE  COMMER(;E;  POLICE  POWER; 
TAXATION. 

Charter  grant  to  railroad  of  the  right  to  fix  within  maximum  limits 
the  rates  at  which  it  will  transport  persons  and  property  is  an  in- 
violable contract  within  the  meaning  of  Const.  U.  S.  Art.  1,  §  10. 
Gulf  &  S.  I.  R.  Co.  t/.  Adams  (Miss.),  547. 

Constitutionality  of  certain  municipal  legislation  requiring  railroad 
company  to  repair,  at  its  own  expense,  a  viaduct  and  its  ap- 
proaches, built  to  carry  over  a  railroad  a  street  which  was  not 
extended  over  the  railroad  right  of  way  until  after  the  railroad 
was  built,  as  affected  by  certain  contract  obligations  of  the  munic- 
ipality.   Northern  Pac.  Ry.  Co.  v.  Minnesota  (U.  S.).  516. 

Validity  of  N.  Car.  Revisal  1905,  §  2632,  imposing  penalty  on  carrier 
for  delay  in  transporting  freight.  Davis  v.  Southern  Ry.  Co.  (N. 
Car.),  701. 

CONTRACTORS. 

See  INDEPENDENT  CONTRACTORS. 

CONTRIBUTORY  NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; CHILDREN;  CROSSINGS;  LICENSEES;  MASTER 
AND  SERVANT;  NEGLIGENCE;  RAILROADS  IN 
STREETS. 

Burden  of  Proof. 
Burden  of  proving  absence  of  where    plaintiff's    own     evidence 
tends  to  make  out  pritna  facie  case  of.     Harrington  v.  Butte, 
etc.,  Ry.  Co.  (Mont.),  172. 
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CONTRIBUTORY  NEGLIGENCE— Continued. 

Burden  of  proving,  under  Mont.  Code  Civ.  Proc,  §  3266,  Subd.  4, 
creating  presumption  that  one  takes  ordinary  care  of  his  own 
concern.    Harrington  v,  Butte,  etc.,  Ry.  Co.  (Mont),  172. 

On  plaintiff  to  show  that  his  conduct  did  not  concur  with  de^ 
fendant's  negligence  so  as  to  become  a  proximate  cause  of  the 
injury.    Baxter  v.  Auburn  &  S.  Elec.  R.  Co.  (N.  Y.)  359. 
Defendant  is  entitled  to  judgment  on  the  pleadings  unless  the  plea 

of  contributory  negligence  is  controverted  of  record  or  replied  to, 

though  plaintiff  may  have  obtained  a  verdict.     Schulte  v.  Louis- 
ville &  N.  R.  Co.  (Ky.).  203. 
Directing  verdict.     Cleveland,  etc.,  Ry.  Co.  v,  Hadley  (Ind.),  10. 
Effect  of.     Bowen  v.  Pennsylvania  R.  Co.  (Pa.),  463. 
Effect  of.    Miller  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  623. 
Emergency  rule  applies  only  where  a  person  has  been  placed  in  the 

dangerous  situation  by  the  negligence  of  another  not  united  with 

his   own  negligence.     Smith's  Adm'r  v.   Norfolk  &  W.  Ry,  Co. 

(Va.),  715. 
Exposure  of  person  to  save  life.    Wilson  v.  New  York,  etc.,  R.  Co. 

(R.  I.),  135. 
Freedom  from  may  be  shown  by  circumstantial  evidence.   Baxter  v. 

Auburn  &  S.  Elec.  R.  Co.  (N.  Y.),  359. 
Haste  or  mental  preoccupation  as  an  excuse  for.  Riedel  v.  Wheeling 

Traction  Co.  (W.  Va.),  768. 
Is  matter  of  defense,  where  it  does  not  appear  on  face  of  complaint 

or  by  evidence  for  plaintiff.    Cahill  v.  Stone  &  Co.  (Cal.),  762. 
Negligence  on  part  of  person  which  was  not  proximate  cause  of  his 

injury  or  death  will  not  bar  recovery.     Pilmer  v.  Boise  Traction 

Co.  (Idaho),  371. 
When  it  will  defeat  recovery,  though  defendant's  negligence  also 

contributed  to  the  injury.    Northern  Pac.  Ry.  Co.  v.  Jones  (C.  C. 

A.),  158. 

CORPORATIONS. 

See  RAILROADS. 

CORPSES. 

See  ACCIDENTS  ON  TRACK. 

CROSSINGS. 

See  RIGHT  OF  WAY;  STREETS  AND  HIGHWAYS. 

Concurrent  negligence  of  pedestrian  and  those  in  charge  of  street 
car,  effect  of.     Riedel  v.  Wheeling  Traction  Co.  (W.  Va.),  768. 

Contributory  Negligence. 

Burden  of  proof.    Boyd  v.  St.  Louis  S.  W.  Ry.  Co.  (Tex.).  742. 

Care  required  of  highway  traveler  for  his  own  safety.  Chicago, 
etc.,  Ry.  Co.  v.  Assman  (Kan.),  354. 

Degree  of  care  required  of  highway  traveler  to  avoid  collisions 
with  cars  or  engines.  Boyd  v.  St.  Louis  S.  W.  Ry.  Co.  (Tex.), 
742. 

Duty  of  highway  traveler  to  exercise  care  for  his  safety  is  as  im- 
perative as  that  of  the  railroad  company.  Smith's  Adm'r  v.  Nor- 
folk &  W.  Ry.  Co.  (Va.),  715. 

Failure  to  keep  off  track  when  chargeable  with  notice  of  near  ap- 
proach of  train.  Smith's  Adm'r  v.  Norfolk  &  W.  Ry.  Co.  (Va.), 
715. 

Failure  to  use  sight  and  hearing  to  discover  approach  of  street 
cars  as  negligence  per  se.  Riedel  v.  Wheeling  Traction  Co.  (W. 
Va.),  768. 
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CROSSINGS— Continued. 

Highway  traveler  was  not  guilty  of.  Chicago,  etc.,  Ry.  Co.  v.  Ass- 
man  (Kan.),  354. 

In  attempting  to  cross  tracks  ahead  of  street  car  when  danger  is 
obvious,  effect  of.  Riedel  v.  Wheeling  Traction  Co.  (W.  Va.)» 
768. 

Negligence  of  railroad  in  regard  to  train's  approach  does  not  re- 
lieve highway  traveler  from  duty  of  exercising  care  for  his  own 
safety.    Smith's  Adm'r  v.  Norfolk  &  W.  Ry.  Co.  (Va.).  715. 

Of  person  struck  by  street  car  was  question  for  jury.  Powers  z\ 
Des  Moines  City  Ry.  Co.  (Iowa),  709. 

Open  gates,  right  of  highway  traveler  to  assume  that  he  may  cross 
tracks  in  safety.    Schulte  v.  Louisville  &  N.  R.  Co.  (Ky.),  203. 

Pedestrian  chargeable  with  notice  of  the  negligence  of  those  in 
charge  of  approaching  street  car  cannot  excuse  his  assumption 
of  an  obvious  risk  in  attempting  to  cross  track  ahead  of  car  on 
the  ground  that  his  right  to  use  of  crossing  is  equal  to  that  of 
the  railway  company.  Riedel  v.  Wheeling  Traction  Co.  (W. 
Va.),  768. 

Presumption  that  person  struck  by  street  car  exercised  care  for 
his  own  safety  negatived  any  knowledge  on  his  part  of  the 
speed  of  the  car.  Powers  v.  Des  Moines  City  Ry.  Co.  (low^a), 
709. 

Presumption  that  statutory  signals  will  be  given,  extent  of  right 
of  highway  traveler  to  rely  upon.  Smith's  Adm'r  v.  Norfolk  & 
W.  Ry.  Co.  (Va.),  715. 

Presumption  that  train  will  not  exceed  ordinance  speed,  right  of 
highway  traveler  to  rely  upon.  Kunz  v.  Oregon  R.  Co.  (Ore.), 
721. 

Question  for  jury  whether  person  was  guilty  of  contributory  neg- 
ligence in  failing  to  continue  to  look  and  listen  after  starting 
across  track  in  obedience  to  signal  of  flagman.  Union  Pac.  R. 
Co.  V.  Rosewater  (C.  C.  A.),  193. 

Right  of  pedestrian  to  assume  that  street  car  is  approaching  at 
lawful  speed.    Powers  v.  Des  Moines  City  Ry.  Co.  (Towa),  709. 

Right  of  street  travelers  to  assume  that  street  cars  will  be  kept 
under  control  at  crossings.  Pilmer  v,  Boise  Traction  Co. 
(Idaho),  371. 

Sufficiency  of  evidence  of.  Smith's  Adm'r  v.  Norfolk  &  W.  Ry. 
Co.  (Va.),  715. 

Sufficiency  of  evidence  of  to  authorize  Court  of  Civil  Appeals  to 
render  judgment  for  railroad.  Boyd  v.  St.  Louis  S.  W.  Ry.  Co. 
(Tex.),  742. 

Where  pedestrian  when  crossing  street  was  struck  by  street  car 
running  at  unlawful  speed,  the  fact  that  he  was  so  struck  was 
not  conclusive  evidence  of  contributory  negligence,  as  the  pre- 
sumption that  he  would  exercise  care  for  his  safety  would  nega- 
tive any  knowledge  on  his  part  of  the  speed  at  which  the  car 
was  coming.    Powers  v.  Des  Moines  City  R.  Co.  (Iowa),  709. 

Damages. 

Punitive  damages  were  not  recoverable  for  injuries  to  horse  and 
wagon,  where  the  only  act  of  negligence  committed  was  the 
failure  of  defendant's  gate  watchman  to  close  the  crossing  gates. 
Schulte  V.  Louisville  &  N.  R.  Co.  (Ky.),  203. 

Discovered  Peril. 
Allegation  that  defendant  was  negligent  in  not  stopping  the  car 
before  striking  plaintiff  was  sufficient  to  raise  the  question 
whether  defendant  with  knowledge  of  plaintiff's  danger  duc^  to 
his  own  negligence,  used  reasonable  precaution  to  avoid  injuring 
him.    Powers  v.  Des  Moines  City  Ry.  Co.  (Iowa),  709. 
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CROSSINGS— Continued. 

Street  railway  liable  for  striking  pedestrian  with  car  if  motorman 
knew  of  his  danger,  in  time  to  have  avoided  injuring  him  in  the 
exercise  of  reasonable  care,  even  though  he  was  negligent  in 
being  in  a  place  of  danger  and  continued  to  be  negligent  in  not 
looking  out  for  his  own  safety.    Powers  v.  Des  Moines  City  Ry. 
Co.  (Iowa),  709. 
Duty  of  those  in  charge  of  street  car  to  avoid  injuring  person  who 
has   negligently  placed   himself   in   danger.     Riedel  v.  Wheeling 
Traction  Co.  (W.  Va.),  768. 
Failure  of  person  about  to  drive  cattle  upon  crossing  to  make  vigi- 
lant use  of  his  senses  and  failure  to  give  signals,  effect  of.   Union 
Pac.  R.  Co.  V.  Entsminger  (Kan.),  342. 

Gates. 

Each  company  using  the  track  and  its  owner  are  jointly  and 
severally  liable  for  injuries  by  trains  resulting  from  a  failure  to 
protect  the  crossing  by  the  proper  management  of  the  gates. 
Schulte  V.  Louisville  &  N.  R.  Co.  (Ky.),  203. 
Open  gates  as  an  invitation  to  cross  tracks.  Schulte  v,  Louisville 
&  N.  R.  Co.  (Ky.),  203. 
Mutual  duties  of  pedestrian  and  those  in  charge  of  street  car  at 

crossing.   Riedel  v.  Wheeling  Traction  Co.  (W.  Va.),  768. 
Negligence  with  regard  to  approach  of  train  must  be  sole  proximate 
cause   to   authorize   recovery    for     death     of     highway     traveler. 
Smith's  Adm'r  v,  Norfolk  &  W.  Ry.  Co.  (Va.),  715. 
Question  for  jury  whether  there  was  negligence  in  failing  to  stop 
train  before  colliding  with  plaintiff's  conveyance,  which  was  drawn 
by  runaway  team.    Chesapeake  &  O.  Ry.  Co.  v.  Pace  (Ky.),  243. 
Right  of  way  as  between  highway  traveler  and  train,  Kunz  v,  Ore- 
gon R.  Co.  (Ore.),  721. 
Right  of  way  as  between  pedestrian  and  street  car.   Riedel  v.  Wheel- 
ing Traction  Co.  (W.  Va.),  768. 
Runaway  teams,  degree  of  care  required  of  trainmen  to  prevent  col- 
lisions with.    Chesapeake  &  O.  Ry.  Co.  v.  Pace  (Ky.),  243. 
Speed. 
Duty  to  keep  street  car  under  control  at  crossing.   Pilmer  v.  Boise 

Traction  Co.  (Idaho),  371. 
Speed  in  violation  of  ordinance,  at  street  crossing  where  view  of 
train  is  obstructed,  warrants  inference  of  negligence.  Kunz  v, 
Oregon  R.  Co.  (Ore.),  721. 
Speed  in  violation  of  ordinance  will  not  authorize  recovery,  unless 
injured  person  was  innocent  of  contributory  negligence.  Kunz 
V,  Oregon  R.  Co.  (Ore.),  721. 

Stop,  Look,  and  Listen.  ^ 

Care  required  of  person  about  to  cross  railroad  tracks.  Smith's 
Adm'r  v.  Norfolk  &  W.  Ry.  Co.  (Va.),  715. 

Duty  to  look  and  listen  for  approaching  street  cars  is  imposed  by 
the  general  rule  requiring  the  exercise  of  prudence  in  using 
street  crossing.  Riedel  v.  Wheeling  Traction  Co.  (W.  Va.), 
768. 

Duty  to  look  and  listen  where  view  is  obstructed.  Kunz  v.  Ore- 
gon R.  Co.   (Ore.),  721. 

Fact  that  train  doing  the  injury  was  late  does  not  excuse  a  person 
familiar  with  the  place  and  sensible  of  the  danger  from  observ- 
ing the  usual  precautions.  Union  Pac.  R.  Co.  v.  Entsminger 
(Kan.),  342. 

Failure  to  look  and  listen  before  crossing  street  car  track  at  street 
crossing  was  not  negligence  per  se.  Pilmer  v,  Boise  Traction 
Co.  (Idaho),  371. 

30  R  R  R— 52 
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Hack  driver,  in  failing  to  look  again  for  trains  at  certain  point, 
was   not   guilty  of   contributory  negligence  as   matter  of  law. 
Boyd  V,  St.  Louis  S.  W.  Ry.  Co.  (Tex.),  742. 
Haste  or  mental  preoccupation  as  an  excuse  for  failure  of  traveler 
to  use  proper  care  to  discover  approach  of  street  cars.  Riedel  v. 
Wheeling  Traction  Co.  (W.  Va.),  768. 
Open  gates,  or  signal  from  flagman  to  cross,  do  not  relieve  high- 
way traveler  from  the  duty  to  look  and  Usten  before  entering 
upon  the  railroad  track.    Union  Pac.  R.  Co.  v.  Rosewater  (C,  C. 
A.),  193. 
When  injured  person's  protest  that  he  did  not  see  or  hear  the  car 
in  time  goes  for  naught.    Riedel  v.  Wheeling  Traction  Co.  (W. 
Va.),  768. 
Street  railway  cannot  enforce  its  right  of  passage  over  a  crossing 
by  running  its  cars  over  a  person  who  makes  a  wrongful  or  negli- 
gent use  of  the  crossing.     Riedel  v.  Wheeling  Traction  Co.  (W. 
Va.),  768. 

CUSTOM  AND  USAGE. 

See  MASTER  AND  SERVANT, 

DAMAGES. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; CROSSINGS;  DEATH  BY  WRONGFUL  ACT; 
EMINENT  DOMAIN;  PERSONAL  INJURIES;  POLICE 
POWERS;  RAILROADS  IN  STREETS;  RIGHT  OF  WAY; 
SLEEPING  CAR  COMPANIES;  WATER  AND  WATER- 
COURSES. 

Damages  accruing  af^er  commencement  of  the  action  may  be  recov- 
ered where  the  injury  is  continuous.  Southern  Ry.  Co  v.  Gossett 
(S.  Car.),  502. 

Evidence. 

* 

Of  professional  standing  and  reputation  of  plaintiff,  and  the  na- 
ture and  extent  of  his  practice  before  and  after  the  injury,  ad- 
missibility.   Conklin  v.  Consolidated  Ry.  Co.  (Mass.),  573. 
Exemplary  damages,  when  recoverable  in  trespass,  or  where  there  is 

injury  to  personal  property.    Schulte  v,  Louisville  &  N.  R.  Co. 

(Ky.),  203. 
In  action  for  injuries  to  personal  property  through  negligence,  if 

plaintiff  desires  to  recover  for  loss  of  its  use,  he  must  specifically 

plead  it.    Schulte  v.  Louisville  &  N.  R.  Co.  (Ky.),  203. 
Interest  on  value  of  personal  property  injured  or  destroyed  recover- 
able.   Schulte  V,  Louisville  &  N.  R.  Co.  (Ky.),  203. 
Reversal  where  damages  are  excessive.  .Olson  v.  Northern  Pac.  Ry. 

Co.  (Wash.),  705. 
Ruling  refusing  new  trial  on  ground  of  excessive  damages,  when 

Supreme  Court  will  not  disturb.    Cleveland,  etc.,  Ry.  Co.  v.  Had- 

ley  (Ind.),  10. 
That  are  the  direct  result  of,  and  incidental  to,  the  wrongful  act, 

need  not  be  alleged.    Southern  Ry.  Co.  v.  Gossett  (S.  Car.),  502. 
Where  damages  are  sought  for  injury  to  personal  property,  as  well 

as  damages  for  deprivation  of  its  use.  interest  is  not  allowable. 

Schulte  V.  Louisville  &  N.  R.  Co.  (Ky.),  203. 

DEAD  BODIES. 

See  ACCIDENTS  ON  TRACK. 
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DEATH  BY  WRONGFUL  ACT. 

Action  under  law  of  another  state.  Wabash  R.  Co,  v.  Hassett 
(Ind.),  581. 

Burns'  Ann.  St  1901,  §  285,  conferring  right  of  action  has  no  ex- 
traterritorial effect.    Wabash  R.  Co.  v.  Hassett  (Ind.),  581. 

Cotntnon  law  gives  no  right  of  action  for  the  death  of  person  re- 
sulting from  negligence  of  his  fellow  servant.  Wabash  R.  Co.  v, 
Hassett  (Ind.),  581. 

Common-law  right  of  action.    Wabash  R.  Co.  v.  Hasset  (Ind.),  581. 

Contributory  Negligence. 

Burden  on  plaintiff  to  show  affirmatively  that  deceased  was  free 
from.    Baxter  v.  Auburn  &  S.  Elec.  R.  Co.  (N.  Y.),  359. 


Action  is  considered  as  brought  in  behalf  of  decedent's  estate  for 

the  damage  to  such  estate  caused  by  his  death.    Wilson  v.  New 

York,  etc.,  R.  Co.  (R.  I.),  135. 

$35,000  was  not  such  an  excessive  verdict  as  to  indicate  passion  or 

prejudice.    Clay  v.  Chicago,  etc.,  Ry.  Co.  (Minn.),  123. 

Party  by  whom  action  must  be  brought.    Hoodmacher  v.  Lehigh 

Valley  R.  Co.  (Pa.),  731. 
Pleading  foreign  statute  giving  right  of  action,  necessity  of.  Wabash 

R.  Co.  V.  Hassett  (Ind.),  581. 
Venue,  where  proximate  cause  of  death  of  trainmen  began  in  Penn- 
sylvania and  continued  until  the  accident  in  New  Jersey,  and  the 
injured  man  was  brought  back  to  Pennsylvania,  where  he  died. 
Hoodmacher  v.  Lehigh  Valley  R.  Co.  (Pa.),  731. 

EMINENT  DOMAIN. 

See  RAILROADS  IN  STREETS;  RIGHT  OF  WAY. 

Damages. 

Compensation,  necessity  of  making.  Cincinnati.  I,  &.  W.  Ry.  Co. 
V.  City  of  Connersville  (Ind.),  536. 

Danger  to  children  and  stock,  and  depreciation  in  value  resulting 
from  noise  and  smoke,  were  improper  elements  of  damages  in 
proceedings  to  condemn  certain  land  for  railroad  right  of  way. 
Chicago  &  A.  R.  Co.  v.  Scott  (111.),  99. 

Inconvenience  resulting  from  loss  of  home  and  in  moving  is  not 
an  element  of  damages  in  condemnation  proceedings  by  railroad 
company.     Madisonville,  etc.,  R.  Co.  v.  Ross  (Ky.),  409. 

Injuries  to  business  or  loss  of  profits  incident  to  its  removal  to 
another  location.  Hunter's  Adm'r  v.  Chesapeake  &  O.  Ry.  Co. 
(Va.),  413. 

Police  regulations  must  be  complied  with  by  railroads  without 
compensation.  Cincinnati,  I.  &  W.  Ry.  Co.  v.  City  of  Conners- 
ville (Ind.),  536. 

Evidence. 

Market  value  of  land  taken.     Chicago  &    A.    R.     Co.     v,     Scott 
(111.),  99. 
Lessee  of  railroad  cannot  condemn  lands  for  a  use  appurtenant  to 

a  way  of  lessor,  unless  expressly  authorized  by  statute.    Mull  v, 

Indianapolis  &  C.  T.  Co.  (Ind.).  430. 
Lessees  of  street  and  intcrurban  railways  were  authorized  by  certain 

statute  to  condemn  lands  necessary  for  certain  purposes.     Mull  v. 

Indianapolis  &  C.  T.  Co.  (Ind.),  436. 
Nature  and  source  of  power.    Cincinnati  I.  &  W.  Ry.  Co.  v.  City  of 

Connersville  (Ind.),  536.  , 
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Public  Use. 

Incidental  private  advantage,  effect  of.  Mull  v.  Indianapolis.  & 
C.  T.  Co.  (Ind.),  436. 

Judicial  questions.    Chesapeake  Stone  Co.  v.  Moreland  (Ky.),  424. 

Mere  fact  that  public  interest  will  be  promoted  by  proposed  im- 
provement.    Chesapeake  Stone  Co.  v,  Moreland   (Ky.),  424. 

Private  tramway.     Chesapeake  Stone  Co.  v.  Moreland  (Ky.),  424. 

Private  tramways,  constitutionality  of  certain  statute  authorizing^ 
the  condemnation  of  land  for.  Chesapeake  Stone  Co.  v.  More- 
land  (Ky.),  424. 

What  constitutes.  Chesapeake  Stone  Co.  v.  Moreland  (Ky.),  424. 
Street  railway's  statutory  power  to  condemn  land  for  transmission 

line.    Mull  v.  Indianapolis  &  C.  T.  Co.  (Ind.),  436. 

EMPLOYERS'  LIABILITY  ACTS. 

Assumption  of  Risk. 

Doctrine  of  assumed  risk  was  not  applicable  to  cases  arising  under 
certain  statutory  provision.  Indianapolis  Union  Ry.  Co.  v, 
Waddington  (Ind.),  487. 

Limiting  Liability. 

Application  of  Ind.  Acts  1901,  p.  515,  c.  225,  declaring  void  certain 
contracts  between  employers  and  employees  and  between  em- 
ployers  and   third   persons    releasing  such   employers   or   third 
persons  from  liability  for  negligence.    Cleveland,  etc.,  Ry.  Co.  v. 
Henry  (Ind.),  266. 
Certain  statute  was  intended  to  prevent  employers  from  inaugru- 
rating  schemes,  the  aim  and  effect  of  which  are  to  enable  the 
employer  to  force  employees  to  surrender  their  claims  for  dam- 
ages for  injuries  from  negligence;  and  is  in  furtherance  of  pub- 
lic policy.    Stugiss  v.  Atlantic  Coast  L'ne  R.  Co.  (S.  Car.),  447, 
Va.  Const.  Art.  12,  §  162  (Code  1906.  p.  cclix),  abolishing  the  fellow 
doctrine  so  far  as  it  affects  the  liability  of  the  master  for  injuries 
to  his  servant,  etc.,  as  to  every  employee  of  a  "railroad  company." 
etc.,  does  not  apply  to  street  car  companies.     Norfolk  &  P.  T. 
Co.  V.  Ellington's  AdmV  (Va.),  32. 

EVIDENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; DAMAGES;  FIRES  SET  BY  LOCOMOTIVES; 
M.ASTER  AND  SERVANT;  WITNESSES. 

Declaration  of  servant,  not  within  scope  of  his  employment,  is  ad- 
missible against  his  master  only  when  part  of  res  gestae.  Conklin 
V.  Consolidated  Ry.  Co.  (Mass.),  573. 

Expert  Testimony. 

Witness  was  not  qualified  to  give  an  expert  opinion  a&  to  whether 
a  cross-over  trolley  would  be  a  simple  and  inexpensive  device 
for  promoting  the  safety  and  convenience  of  an  electric  railway 
company  and  its  employees  at  a  certain  point.  Norfolk  &  P.  T. 
Co.  V.  Ellington's  Adm'r  (Va.),  32. 

FEDERAL  JURISDICTION. 

Certain  municipal  legislation,  requiring  a  railroad  company  to  re- 
pair viaduct  at  its  own  expense,  could  not  be  regarded  as  a  mere 
repudiation  by  the  municipality  of  its  agreement  to  maintain  the 
viaduct,  so  as  to  defeat  the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States  over  a  State  Court.  Northern  Pac.  Ry. 
Co.  V,  Minnesota  (U.  S.),  516. 
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FELLOW  SERVANTS. 

Sec  DEATH  BY  WRONGFUL  ACT;  MASTER  AND  SERV- 
ANT. 

Conductor  of  freight  train  and  engineer  and  engine  foreman  of  en- 
gine with  which  such  train  collided.  Wabash  R.  Co.  v.  Hassett 
(Ind.),  581. 

Different  Department  Limitation. 

Employees  who  loaded  tender  with  coal  and  brakeman.   Louisville  * 
&  N.  R.  Zo.y,  Clark  (Ky.),  595. 

Engineer  aAd  switchman  who  are  members  of  same  switching  crew. 
Day  V,  Louisiana  W.  R.  Co.  (La.),  111. 

Foreman  acted  as  vice  principal  in  ordering  workman  to  pass  over 
pile  of  iron  plates  in  question,  and  in  negligently  moving  the 
plates.     Dizono  v.  Great  Northern  Ry.  Co.  (Minn.),  565. 

Foreman  and  member  of  his  gang  of  track  laborers.  Cicalese  v,  Le- 
high Valley  R.  Co.  (N.  J.),  167. 

Foreman  was  not  fellow  servant  of  section  hands  under  his  control, 
under  Kirby's  Dig.,  §  6658.  St.  Louis,  etc.,  Ry,  Co.  v,  Harmon 
(Ark.),  104. 

Members  of  train  crew  are  not  fellow  servants  of  section  hands  be- 
ing carried  to  work,  under  Kirby*s  Dig.,  §  6659  Kirby's  Dig.,  § 
6658.    St.  Louis,  etc.,  Ry.  Co.  v.  Harmon  (Ark.),  104. 

Superior  servant  rule  has  never  been  adopted  in  New  Jersey. 
Cicalese  v.  Lehigh  Valley  R.  Co.  (N.  J.),  167.  ^ 

FIRES  SET  BY  LOCOMOTIVES. 

Evidence. 

Discovery  of  embers  and  cinders  14  months  after  the  fire  in  ques- 
tion, admissibility  of.    Smith  v.  Central  Vermont  Ry.  Co.  (Vt.), 
747. 
Photographs  of  locus  in  quo.    Smith  v.  Central  Vermont  Ry.  Co. 

(Vt.),  747. 
Subsequent  discovery  of  partly  burned  shingles  from    600  feet  to 
nearly  one  quarter  of  a  mile  beyond  the  burned  buildings.  Smith 
V.  Central  Vermont  Ry.  Co.  (Vt.),  747. 
Subsequent  fires.     Smith  v.  Central  Vermont  Ry.  Co.  (Vt.),  747. 
Sufficiency   of   circumstantial   evidence   to   show  that  the   fire   was 
started  by  sparks  from  one  of  defendant's  engines.    Smith  v.  Cen- 
tral Vermont  Ry.  Co.  (Vt.),  747. 

FOREIGN  CORPORATIONS. 

See  RAILROADS. 

FOREIGN  SOVEREIGN. 

See  JURISDICTION. 

INDEPENDENT  CONTRACTORS. 

Railroad's  liability  for  negligence  of  contractor.  Philadelphia,  B.  & 
W.  R.  Co.  V.  Mitchell  (Md.),  783. 

INTERSTATE  COMMERCE. 

Interference  With. 

Attaching  car  of  foreign  carrier.     Seibels  v.  Northern  Cent.  Ry. 

Co.  (S.  Car.),  247. 
Police  regulations  affecting  interstate  commerce,  power  of  a  state 

to  make.    Patterson  v.  Missouri  Pac.  Ry.  Co.  (Kan.),  695. 
Shipments  between  points  in  same  state,  but  passing  through  an- 
other state.    Davis  v.  Southern  Ry.  Co.  (N.  Car.),  701. 
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Shipments  between  points  in  same  state,  but  passing  through  an- 
other state.    Patterson  v.  Missouri  Pac.  Ry.  Co.  (Kan.),  695. 

Validity,  as  a  police  regulation,  of  ch.  345,  p.  570,  Kan.  Laws  1905, 
imposing  penalty  of  $1  per  day  upon  each  car  for  delay  in  furnish- 
ing freight  cars  ordered.  Patterson  v.  Missouri  Pac.  Ry.  Co. 
(Kan.),  695. 

INTOXICATION. 

See  CARRIERS  OF  PASSENGERS. 

JUDICIAL  NOTICE. 

Route  of  railroad.    Patterson  v.  Missouri  Pac.  Ry.  Co.  (Kan.).  695. 

That  letters  "O.  N."  in  freight  bill  signified  "order  notify,'*  and 
that  the  carrier  was  therefore  chargeable  as  for  a  misdelivery  in 
delivering  the  freighf  to  the  person  to  be  notified  without  sur- 
render of  the  bill  of  lading  and  payment  of  draft  thereto  at- 
tached. Alabama  G.  So.  R.  Co.  v.  Organ  Power  Co.  (Miss.), 
680. 

JURISDICTION. 

Action  for  personal  injuries  sustained  from  the  operation  of  a  cer- 
tain railroad  was  dismissed  because  it  was  a  suit  against  a  for- 
eign sovereign.  Mason  v.  Intercolonial  Ry.  Co.  of  Canada 
(^ass.),  406. 

In  action  for  injury  to  passenger  caused  by  starting  train  at  sta- 
tion in  Tennessee,  while  he  was  on  car  step  attempting  to  get 
upon  croT^ded  platform  and  enter  car,  where  it  was  alleged  that 
a  sudden  swing  of  the  train  caused  another  passenger  to  shove 
him  to  the  ground  in  Fannin  County,  Ga.,  it  was  error  to  sustain 
a  demurrer  to  the  petition  upon  the  ground  that  the  superior 
court  of  Fannin  County  **had  no  jurisdiction  of  the  matter  of 
complaint."     Paris  v.  Atlanta,  etc.,  Ry.  Co.  (Ga.),  291. 

LAST  CLEAR  CHANCE. 

See  ACCIDENTS  ON  TRACK;  NEGLIGENCE. 

LEASES  AND  RUNNING  POWERS. 

See   CARRIERS    OF   PASSENGERS;    EMINENT   DOMAIN; 
MASTER  AND  SERVANT. 

LICENSEES. 

See  ACCIDENTS  ON  TRACK;  TRESPASSERS. 

Burden  of  Proof. 

Employee  of  street  railway,  riding  on  its  car  at  the  time  of  his 

injury  by  a  collision,  in  addition  to  showing  the  collision  and 

injury,  must  adduce  some  evidence  tending  to  show  negligence 

in  order  to  recover.    Birmingham,  etc.,  Co.  v.  Sawyer  (Ala.),  779. 

Care  due  from  railroad  to  licensee  on  its  track.    Northern  Pac.  Ry. 

Co.  V.  Jones  (C.  C.  A.),  158. 
Care  due  licensee  on  street  car.     Birmingham,  etc.,  Co.  v.  Sawyer 

(Ala.),    779. 
Care  due  licensee  riding  on  freight  train.    Johnson  v.  Great  North- 
ern Ry.  Co.  (Wash.),  211. 
Care  due  street  railway's  employee  while  he  is  riding  on  its  car. 
Birmingham,  etc.,  Co.  v.  Sawyer  (Ala.),  779. 

Contributory  Negligence. 
Fact  that  wind  was  blowing  in  plaintiff's  face,  and  that  a  water- 
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fall  may  have  deakened  the  sound  of  the  approaching  train^ 
only  rendered  the  use  of  his  senses  the  more  imperative,  and 
did  not  excuse  his  failure  to  look  and  listen  for  trains  while 
walking  on  track.  Northern  Pac.  Ry.  Co.  v,  Jones  (C.  C.  A.), 
158. 

Walking  on  track,  a  distance  of  more  than  half  a  mile,  without 

looking   back    or  stopping    to  listen   for    approaching    trains. 

Northern  Pac,  Ry.  Co.  v.  Jones  (C.  C.  A.),  158. 

Duty  of  landowner  to  licensee.     Manitou,  etc.,  Ry.  Co.  (Colo.),  363. 

Liability  to  trespasser  or  licensee  for  injuries  sustained  by  reason 

of  danjg^erous  condition  of  premises.     Watson  v,   Manitou,  etc., 

Ry.  Co.  (Colo.),  363. 
One  who   goes  on   railroad   station    grounds   merely  for   his   own 

convenience  cannot  recover  for  injury  received  because  of  their 

defective  condition.     Watson  v.  Manitou,  etc.,  Ry.   Co.   (Colo.), 

363. 
Plaintiff  was  not  an  invited  guest  of  defendant  railroad  while  he 

was  on  the  hotel  premises  of  its  lessee,  but  was  at  most  a  mere 

licensee  of  the  railroad,  as  to  whom  the  latter  owed  no  active 

duty  to  light  or  rail  the  retaining  wall  in  question.     Watson  v, 

Manitou,  etc.,  Ry.  Co.  (Colo.),  363. 

LIENS. 

Groceries  furnished  a  subcontractor  to  supply  his  boarding  house, 
where  he  boarded  his  laborers  while  constructing  a  railroad,  are 
not  "supplies  furnished  for  the  construction  of  a  railroad,"  for  the 
price  of  which  the  seller  is  entitled  to  a  lien,  under  Ky.  St.  1903, 
§  2492.     Carson  &  Co.  v.  Shelton  (Ky.),  510. 

LIMITING  LIABILITY. 

See  CARRIERS;   EMPLOYERS'  LIABILITY  ACTS. 

LOCAL  ASSESSMENTS. 

Street  railway  was  not  subject  to,  under  certain  statute  providing 
for  assessing  the  "lots,  blocks,  tracts,  and  parcels  of  land"  that 
will  be  specially  benefited  by  the  proposed  street  improvements. 
City  of  Seattle  v.  Seattle  Electric  Co.  (Wash.),  432. 

LOGGING  RAILROADS. 

See  MASTER  AND  SERVANT. 
Care  required  of  lumber  company,  as  an  employer,  in  constructing 

and    maintaining    its    railway.     Barrow    v.   Lewis   Lumber    Co. 

(Idaho),  454. 
Degree  of  care  required  in  construction  and  operation  of.     Eastern 

&  Western  Lumber  Co.  v.  Rayley  (C.  C.  A.),  590. 

MALICIOUS  PROSECUTION. 

Ratification  by  railroad  company  of  act  of  its  conductor,  evidence 
of.     Conklin  v.  Consolidated  Ry.  Co.  (Mass.),  573. 

MASTER  AND  SERVANT. 

See  EMPLOYERS'  LIABILITY  ACTS;  EVIDENCE;  FEL- 
LOW SERVANTS:  LICENSEES;  LOGGING  RAIL- 
ROADS;  NEGLIGENCE. 

,    Appliances. 

Care  required  of  master  to  furnish  safe  and  suitable  appliances. 

Norfolk  &  P.  T.  Co.  v.  Ellington's  Adm'r  (Va.),  32. 
Duty  of  master  to  furnish  safe  hand  car  for  servant  to  ride  \home 


824  GENERAL  INDEX 

MASTER  AND  SERVANT— Continued. 

on  after  usual  work  of  the  day  has  ceased.     Cicalese  v.  Lehigh 

Valley  R.  Co.   (N.  J.),  167. 
Railroad  was  not  liable  for  failure  to  exercise  care  in  furnishing 

appliances   that   would   make   the   customary  methods   adopted 

by  its  employees,  without  its  knowledge  and  acquiescence,  safe. 

Chicago,  etc.,  Ry.  Co.  v.  Murray  (Ark.),  791. 
Tests,   requested   instruction   as   to  duty   to  make   was   properly 

modified  by  substituting  for  certain  quoted  words  the  phrase, 

"usually  applied  by  prudent  railroad  companies."    Ultima  Thule, 

etc.,  Ry.  Co.  v.  Calhoun  (Ark.),  569. 

Assumption  of  Risk. 

Additional  burden  was  not  imposed  by  written  agreement.  Wil- 
son r.  New  York,  etc.,  R.  Co.  (R.  I.),  135. 

Brakeman  struck  by  telegraph  pole  while  alighting  from  car. 
Bowen  v.  Pennsylvania  R.  Co.  (Pa.),  463. 

Burden  of  proof  was  on  plaintiff  to  show  that  deceased  employee 
did  not  know  and  comprehend  the  danger  causing  his  death. 
McDuffee's  Adm'x  v.   Boston  &  M.  R.  R.   (Vt.),  467. 

Charge  that,  if  the  post  in  question  was  an  ordinary  risk  of  de- 
ceased brakeman's  employment,  it  was  assumed  by  him,  was 
properly  refused,  since  if  it  was  too  near  the  track  to  be  rea- 
sonably safe  it  was  not  an  ordinary  risk.  Wilson  v.  New  York, 
etc.,  R.   Co.   (R.   I.),   135. 

Dangers  servant  knows  or  should  know.  St.  Louis  S.  W.  Ry. 
Co.   V.    Hynson    (Tex.),    599. 

Experienced  fireman,  injured  by  explosion  of  glass  water  gauge 
in  cab  of  locomotive,  w^as  not  relieved  from  assumption  of 
risk  by  fact  that  a  short  time  before  the  accident  he  had  been 
told  by  foreman  that  the  gauges  then  being  used  were  made  by 
new  process,  and  would  not  explode.  Chicago,  B.  &  Q.  Ry.  Co. 
V.  Griffin  (C.  C.  A.).  443. 

General  rules.     Bowen  v.  Pennsylvania  R.  Co.   (Pa.),  463. 

Going  between  moving  cars,  unnecessarily,  to  uncouple  them, 
where  only  one  of  the  automatic  couplers  was  defective.  St. 
Louis  S.  W.  Ry.  Co.  v.  HynsoTi  (Tex.).  599. 

Inexperienced  servants.  Barrow  v.  Lewis  Lumber  Co.  (Idaho), 
454. 

Negligence  in  building  standpipe  so  close  to  track  as  to  endan- 
gcr  employees  on  passing  trains.  Norfolk  &  W.  Ry.  Co.  v. 
Beckett  (C.  C.  A.),  795. 

Negligence  of  fellow  servant.  Day  v.  Louisiana  W.  R.  Co.  (La.), 
111. 

Negligence  of  master  or  servants,  who  are  not  fellow  servants. 
St.  Louis,  etc.,  Ry.  Co.  v.  Harmon  (Ark.),  104. 

•Obvious  danger  incurred  by  brakeman  in  holding  to  defective 
standard  negligently  furnished  by  his  railroad.  Chicago,  etc., 
Ry.  Co.  V.  Murray  (Ark.),  791. 

Ordinary  ?nd  extraordinary  risks,  general  rules  as  to.  McDuf- 
fee's  Adm'x  v.  Boston  &  M.  R.  R.  (Vt.),  467. 

Person  working  as  fireman  on  spur  of  private  logging  road  in- 
jured by  the  turning  over  of  his  engine  caused  by  the  break- 
ing of  the  ties,  when  he  knew  such  spur  was  built  for  only 
temporary  use,  etc.  Eastern  &  Western  Lumber  Co.  r.  Ray- 
ley   (C.   C.   A.),   590. 

Post  too  near  track.  Wilson  v.  New  York,  etc..  R.  Co.  (R.  I.), 
135. 

Riding  on  freight  train  as  one  of  the  ordinary  risks  of  a  sec- 
tion hand's  employment.  St.  Louis,  etc.,  Ry.  Co.  v.  Harmon 
(Ark.),  104. 
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Servant  assumes  all  ordinary  risks  of  his  employment.     Wilson 

V,  New  York,  etc.,  R.  Co.  (R.  I.),  135. 
Structures  near  track,   and   master's   failure  to  warn   employees 

of  their  dangerous  proximity.     Clay  v,  Chicago,  etc.,  Ry.  Co. 

(Minn.),   123.  i 

Unblocked    guard   rails.      St.    Louis    S.   W.    Ry.    Co.   v,    Hynson 

(Tex.),  599. 
Uncoupling  moving  cars  in  violation  of  rule.     Day  v.  Louisiana 

^y.  R.  Co.  (La.),  111. 
Using  defective  hand  car  after  promise  to  repair.       Cicalese  v, 

Lehigh  Valley  R.  Co.  (N.  J.),  167. 
Violation  of  ordinance  limitnig  speed  of  locomotives  and   cars. 

Indianapolis  Union  Ry.  Co.  v.  Waddington  (Ind.),  487. 
Water  tank  too  near  railroad  track.     McDuffee's  Adm'x  v.  Bos- 
ton &  M.  R.  R.  (Vt.),  467. 
Authority   of   foreman   of  track   laborers   to   promise    his   gang  to 
repair  hand  car.     Cicalese  v.  Lehigh  Valley  R.  Co.   (N.  J.),  167. 

Burden  of  Proof. 

Burden  of  proving  negligence  in  action  against  master.  Chicago, 
etc.,  Ry.  Co.  v.  Murray  (Ark.),  791. 

Burden  of  proving  that  employee  was  drowned  in  defendant's 
water  tank  while  engaged  in  its  business,  was,  under  the  cir- 
cumstances, upon  plaintiff.  Yazoo  &  M.  V.  R.  Co.  v.  Slaugh- 
ter  (Miss.),  553. 

Burden  was  upon  injured  brakeman  to  prove  that  railroad  was 
negligent  in  maintaining  the  post  in  question  near  track.  Wil- 
son V,  New  York,  etc.,  R.  Co.  (R.  L),  135. 

Contributory  Negligence. 

Brakeman  attempting  to  board  moving  train.  Sturgeon  v. 
Tacoma  Eastern  R.  Co.  (Wash.),  484. 

Brakeman  attempting  to  board  moving  train,  when  off  duty,  for 
purpose  of  riding  home.  Whitfield  v.  Atlantic  Coast  Line  R. 
Co.  (N.  Car.),  165. 

Brakeman  holding  to  obviously  defective  standard  in  giving  sig- 
nals, instead  of  to  the  regular  handhold  provided.  Chicago,  etc., 
Ry.  Co.  V.  Murray  (Ark.),  791. 

Degree  of  care  required  of  section  hand  while  riding  to  work  on 
freight  train.    St.  Louis,  etc.,  Ry.  Co.  v.  Harmon  (Ark.),  104. 

Exposure  of  his  person  by  brakeman  to  save  lives  of  children 
running  along  with  train,  sufficiency  of  evidence  of  imminence 
of  danger  to  warrant.  Wilson  v.  New  York,  etc.,  R.  Co.  (R. 
L),  135. 

Inexperienced  minor  brakeman  struck  by  platform  near  track 
while  climbing  down  side  of  gondola  car  pursuant  to  orders  of 
conductor,  question  for  jury.  Clay  v,  Chicago,  etc.,  Ry.  Co. 
(Minn.),  123. 

Of  street  railway  employee  in  alighting  from  moving  car  or  at 
place  where  the  road  was  banked  with  snow  was  question  for 
jury.     Flynn  v.  Connecticut  Valley  St.  Ry.  Co.  (Mass.).  578. 

Questions  for  jury  as  to  how  far  street  railway  employee  w-as 
justified  in  relying  on  the  promise  of  the  company's  superin- 
tendent to  have  the  car  step  in  question  repaired,  how  far  the 
risk  was  to  be  regarded  as  an  obvious  one  and  as  having  been 
assumed  by  him,  and  whether  he  should  have  looked  before  at- 
tempting to  alight,  and  whether,  if  he  had  looked,  he  could  have 
failed  to  notice  the  absence  of  the  step.  Flynn  v.  Connecticut 
Valley  St.  Ry.  Co.  (Mass.),  578. 
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Railroad  employees  customarily  passing  through,  over,  or  under 

cars  blocking  the  way.  in  going  to  and  from  work.     Beck  v. 

Southern  Ry.  Co.  (N.  Car.),  560. 
Reliance  on  care  of  master.     McDuffee's  Adm'x  v,  Boston  &  M. 

R.  R.  (Vt.).  467. 
Right  of  brakeman  to  presume  that  coal  on  tender  is  properly 

loaded.    Louisville  v.  N.  R.  Co.  v,  Clark  (Ky.),  595. 

Right  of  employee  charged  with  duty  of  standing  on  top.  of  cars 
to  flag  trains  to  presume  that  water  tank  spout  was  properly 
located  and  would  not  strike  him.  McDuffee's  Adm'x  v.  Bos- 
ton &  M.  R.  R.  (Vt),  467. 

Right  of  employee  to  assume  that  master  will  perform  its  duty 
to  maintain  its  premises  and  appliances  in  safe  condition.  Wil- 
son V.  New  York,  etc.,  R.  Co  (R.  I.),  135. 

Right  of  servant  to  assume  that  his  employer  will  do  his  duty  in 

providing  safe  places  for  work.     St.  Louis  S.  W.  Ry.  Co.  v. 

Hynson  (Tex.),  599. 
Right  of  servant  to  assume  that  master  has  furnished  reasonably 

safe  work  place.    Norfolk  &  W.  Ry.  Co.  v,  Beckett  (C.  C.  A.), 

795.  ■ 

Section  hand  standing  up  in  caboose  while  riding  to  work.     St. 

Louis,  etc.,  Ry.  Co.  v,  Harmon  (Ark.),  104. 

Servant  is  not  bound  to  exercise  diligence  to  discover  dangers 

resulting  from   his   employer's   negligence.     McDuffee's   AdraV 

V.  Boston  &  M.  R.  R.  (Vt.),  467. 
Sufficiency  of  evidence   of  where   emplovee   on  top   of  car  was 

struck  by  spout  of  water  tank.    McDuflFee's  Adm'x  r.  Boston  & 

M.  R.  R.  (Vt.),  467. 

Undertaking  to  discharge  duty  in  a  manner  more  hazardous  than 
that  contemplated  by  servant's  employment  or  required.  Day 
V.  Louisiana  W.  R.  Co.  (La.).  111. 

Where  danger  resulting  from  negligence  in  failing  to  block  space 
between  two  rails  would  not  have  affected  switchman  if  he  had 
been  uncoupling  the  cars  in  the  manner  required  by  a  rule  of 
his  railroad.    Day  v.  Louisiana  W.  R.  Co.  (La.),  111. 
Degree  of  Care. 

Due  section  hand  riding  to  work  on  freight  train.    St.  Louis,  etc., 
Ry.  Co.  V.  Harmon  (Ark.),  104. 
Duty  of  railroad  to  provide  precautions  to  guard  against  accidents 

to  its  employees  crossing  its  tracks  in  going  to  and  from  their 

work.    Beck  v.  Southern  Ry.  Co.  (N.  Car.),  560. 

Fellovr  Servants. 
Negligence   of   fellow   servant,   liability   of  master   for.     Day  v. 
Louisiana  W.  R.  Co.  (La.),  111. 

In  an  action  for  injury  to  brakeman.  struck  by  platform  near  track, 
the  practical  exoneration  of  the  conductor  of  the  brakcman's 
train  by  verdict  against  the  railroad  company  only  did  not  serve 
conclusively  to  show  absence  of  negligence  on  part  of  the  com- 
pany.   Clay  V.  Chicago,  etc.,  Ry.  Co.  (Minn.),  123. 

Inspection. 

Railroad  cannot  avoid  liability  to  its  employees  by  imposing  on 

them    the    duty   of   inspection   without   affording   a    reasonable 

opportunity  for  discharge  of  such  duty.     Sturgeon  v.  Tacoma 

Eastern  R.  Co.  (Wash.),  484. 

Negligence  of  street  railway  in  allowing  absence  of  step  on  its  work 

car.    Flynn  v.  Connecticut  Valley  St.  Ry.  Co.  (Mass.),  578. 
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MASTER  AND  SERVANT— Continued. 
Relief  Department. 

Certain  statute  does  not  invalidate  a  release  given  in  satisfaction 
of  a  claim  arising  out  of  negligence,  so  as  to  enable  the  em- 
ployee to  recover  his  beneficial  interest  in  relief  department 
fund.     Sturgiss  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  447. 

"Disability,"  what  constitutes  under  certain  regulation.  Sturgiss 
V.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  447. 

Right  to  relief  was  not  limited  by  certain  regulation  to  persons 
who  could  do  no  work  of  any  kind.  Sturgiss  v.  Atlantic  Coast 
Line  R.  Co.  (S.  Car.),  447. 

Rules. 

Admissibility  in  evidence  of  railroad's  rules,  in  action  against 
railroad  for  death  of  brakeman  while  attempting  to  frighten 
children  away  from  moving  train.  Wilson  v.  New  York,  etc., 
R.  Co.  (R.  L),  135. 

Certain  rules  were  inapplicable,  in  action  against  railroad  for 
death  of  its  brakeman  while  attempting  to  frighten  children 
away  from  moving  train.  Wilson  v.  New  York,  etc.,  R.  Co.  (R. 
I.),  135. 

Scope  of  Employment. 

Insufficiency  of  evidence  to  show  that  servant  was  engaged  in 
master's  business  when  he  fell  through  roof  of  its  water  tank 
to  which  he  had  gone  to  adjust  the  float.  Yazoo  &  M.  V.  R. 
Co.  V.  Slaughter  (Miss.),  553. 

Warn  and  Instruct. 

Duty  to  warn  managers  of  work  train,  sent  out  to  repair  road 
rendered  unsafe  by  a  storm  before  the  storm  has  spent  its  force, 
as  to  the  location  of  specific  washouts  and  defects  in  the  road 
over  which  the  train  will  run.  Graham  v,  Detroit,  etc.,  Ry.  Co. 
(Mich.),  116. 

Duty  to  '^arn  track  repairer  riding  on  work  train,  before  the 
storm  has  spent  its  force,  of  the  location  of  specific  washouts 
on  the  road  is  not  an  absolute  nondelegable  duty.  Graham  v. 
Detroit,  etc.,  Ry.  Co.  (Mich.),  116. 

Evidence  was  insufficient  to  support  finding  that  defendant  rail- 
road company  had  failed  to  send  a  message  properly  directed  to 
conductor  and  brakeman  of  the  train  to  the  station  agent  where 
the  train  was  flagged,  acquainting  them  with  the  specific  places 
where  washouts  had  occurred.  Graham  v.  Detroit,  etc.,  Ry. 
Co.  (Mich.),  116. 

Liability  of  master  for  negligence  of  its  station  agent  in  deliver- 
ing message  sent  to  warn  manager  of  repair  train  as  to  location 
of  specific  washouts.  Graham  v,  Detroit,  etc.,  Ry.  Co.  (Mich.), 
116. 

Post  too  near  track,  duty  of  railroad  to  notify  its  employees  of 

the  danger  from.    Wilson  v.  New  York,  etc.,  R.  Co.  (R.  I.),  135. 

Where  section  hand  was  ordered  into  a  caboose  by  his  foreman,  the 

railroad  company  could  not  escape  liability  for  his  injury  merely 

on  the  ground  that  the  trainmen,,  whose  act  caused  the  injury  did 

not  know  of  his  presence.     St.   Louis,  etc.,  Ry.  Co.  v.  Harmon 

(Ark.),  104. 

Who  Are  Employees. 

Employees  of  the  operating  railroad  company  were  not  the  em- 
ployees of  the  other  two  railroad  companies,  by  virtue  of  the 
traffic  arrangement  in  question.  Williams  v.  Kansas  City,  etc., 
Ry.  Co.  (La.),  557. 
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Existence    of    relation,    sufficiency    of    evidence    of.      McDuffee's 

Adm'x  V.  Boston  &  M.  R.  R.  (Vt),  467. 
PlaintiflF,  when  acting  as  brakeman,  was  acting  as  a  servant  of  the 

railroad  company  as  well  as  for  the  lumber  company.     Borraw 

V.  Lewis  Lumber  Co.  (Idaho),  454. 
Riding  home  from  work  on  master's  defective  hand  car.    Cicalese 

V.  Lehigh  Valley  R.  Co.  (N.  J.),  167. 
Son  of  employee  having  charge  of  railroad  pumping  station  left 

in  charge  by  permission  of  company's  superintendent.     Yazoo 

&  M.  V.  R.  Co.  V.  Slaughter  (Miss.),  553. 

Work  Place. 

Degree  of  care  required  of  master  in  maintaining.  Wilson  v. 
New  York,  etc..  R.  Co.  (R.  L),  135. 

Duty  of  master  to  furnish  reasonably  safe  work  place.  McDuf- 
fee's  Adm'x  v.  Boston  &  M.  R.  R.  (Vt.),  467. 

Duty  of  railroad  to  keep  roofs  of  its  water  tanks  in  repair.  Ya- 
zoo &  M.  V.  R.  Co.  V.  Slaughter  (Miss.),  553. 

Negligence  in  building  standpipe  so  close  to  track  as  to  endanger 
employees  on  passing  trains.  Norfolk  &  W.  Ry.  Co.  v.  Beckett 
(C.  C.  A.),  795. 

Negligence  in  maintaining  fence  post  near  track,  sufficiency  of 
evidence  of.    Wilson  i^.  New  York.,  etc.,  R.  Co.  (R.  L),  135. 

Post  too  near  track,  liability  of  railroad  for  injury  to  its  brake- 
man  caused  by.    Wilson  v.  New  York,  etc.,  R.  Co.  (R.  L),  135. 

Proximity  of  water  tank  to  railroad  track.  McDuffee's  Adm'x  f. 
Boston  &  ^1.  R.  R.  (Vt.),  467. 

Right  of  railroad,  as  an  employer,  to  construct  its  own  road  and 
solve  its  own  engineering  problems,  etc.  Clay  v.  Chicago,  etc.. 
Ry.  Co.  (Minn.),  123. 

Usage  among  well-managed  railroads,  admissibility  of  evidence 
of  to  show  due  care  in  maintaining  post  near  track.  Wilson  v. 
New  York,  etc..  R.  Co.  (R.  L),  135. 

Water  tank  near  railroad  track,  question  of  negligence  in  main- 
taining was  for  jury.  McDuffee's  Adm'x  v.  Boston  &  M.  R. 
R.    (Vt),  467. 

Where  a  servant  fell  through  the  roof  of  a  railroad  water  tank, 
to  which  he  had  gone  to  adjust  the  float,  the  part  of  the  roof 
through  which  he  fell  and  its  distance  from  the  direct  course 
over  which  he  would  have  to  pass  in  performing  his  labor 
would  not  be  a  determining  factor  in  deciding  the  liability  of 
the  employer  railroad.  Yazoo  &  M.  V.  R.  Co.  v.  Slaughter 
(Miss.),  553. 

NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS:  CHILDREN; 
CONTRIBUTORY  NEGLIGENCE:  CROSSINGS;  JURIS- 
DICTION; LICENSEES;  LOGGING  RAILROADS;  MAS- 
TER AND  SERVANT;  RAILROADS  IN  STREETS; 
STOCK,  INJURIES  TO:  STREET  RAILWAYS;  TRES- 
PASSERS; WATER  AND  WATERCOURSES. 

Charge  that  the  legal  test  of  reasonable  safety  in  appliances  or 
places  in  ordinary  use  was  properly  refused  for  omitting  all  qual- 
ifications as  to  "safe"  and  "prudent"  use.  Wilson  v.  New  York, 
etc.,  R.  Co.   (R.  I.).  135. 

Common  practice  in  railroad  construction,  certain  instruction  as 
to  was  properly  refused  for  omitting  all  qualifications  as  to  com- 
mon practice  by  reasonably  careful  and  prudent  men.  Wilson 
V.  New  York,  etc.,  R.  Co.  (R.  I.),  135. 
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Definition  of;     Schulte  v.  Louisville  &  N.  R.  Co.  (Ky.),  203. 

Is  a  breach  of  duty.     Harrington  v,  Butte,  etc.,  Ry.  Co.   (Mont.), 

172. 
Last  clear  chance  rule.     Pilmer  v.  Boise  Traction  Co.  (Idaho),  371. 
Liability   of  company   organized   for   the   purpose   of  building  and 

selling   street    railways    for   injuries   from   the   operation    thereof 

after  delivery  to  purchasers.     Pugh  v.  Texarkana  L.   &  T.   Co. 

(Ark.),  755. 

Pleading. 

Sufficiency  of  allegations.  Indianapolis  Union  Ry.  Co.  v.  Wad- 
dington    (Ind.-),    487. 

Sufficiency  of  complaint  which  did  not  allege  that  defendant's 
servants  were  at  the  time  of  the  accident  in  the  line  of  their 
duty.     Indianapolis  Union  Ry.  Co.  z^.  Waddington   (Ind.),  487. 

There  was  nothing  in  the  answers  to  show  that  the  negligence 
of  each  defendant  railroad  in  approaching  the  crossing  was 
•not  a  proximate  cause  of  the  injury  in  question.  Indianapolis 
Union   Ry.   Co.  v.   Waddington    (Ind.),   487. 

Proximate  Cause. 

Certain  averments  did  not  show  that  the  first  collision  between 
defendant's  locomotives  was  a  remote  rather  than  a  proximate 
cause  of  the  injury.  Indianapolis  Union  Ry.  Co.  v.  Wadding- 
ton   (Ind.),    487. 

In  action  for  injuries  to  pedestrian,  caused  by  the  falling  of  a 
hammer  from  a  bridge  in  process  of  construction,  recovery 
was  authorized  on  the  jury  finding  that  the  injuries  were  pro- 
duced by  the  twist  of  plaintiff's  body,  and  that  the  blow  of  the 
hammer  caused  such  movement  of  his  body.  Philadelphia,  B. 
&  W.   R.  Co.  V.  Mitchell   (Md.),  783. 

Is  question  for  jury.     Pilmer  v.  Boise  Traction  Co.  (Idaho),  371. 

What  constitutes.     Pilmer  v.   Boise  Traction  Co.   (Idaho),  371. 

Where  defendant's  negligence  is  the  proximate  cause  of  the  in- 
jury, the  fact  that  there  are  other  concurring  culpable  causes 
will  not  preclude  recovery.     Miller  v.  Boston  &  N.  St.  Ry.  Co. 
(Mass.),  215. 
When  question  for  jury  where  existence  of  a  certain  state  of  facts 

is    undisputed.      Schwanenfeldt    v.   Chicago,    B.   &   O.     Ry.    Co. 

(Neb.),  238. 

NUISANCES . 

Transmission  of  electricity  at  high  voltage  over  a  railway  right 
of  way,  being  authorized  by  law,  is  not  a  nuisance  per  se.  Mull  v. 
Indianapolis  &  C.  T.  Co.  (Ind.),  436. 

Trolley  poles  located  along  street  by  permission  of  city.  Lambert 
V,  .Westchester   Elec.   R.  Co.   (N.  Y.),  96. 

PARENT  AND  CHILD. 

See  CHILDREN. 

PARTIES. 

Parties  defendant  in  action  against  initial  carrier  for  injuries  to 
live  stock.     Illinois  Cent.  R.  Co.  v.  Curry  (Ky.),  295. 

PENAL  STATUTES. 

See  CONSTITUTIONAL  LAW;  INTERSTATE  COMMERCE. 
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PERSONAL  INJURIES. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  CROSSINGS; 
DAMAGES;  DEATH  BY  WRONGFUL  ACT;  LICENSEES; 
NEGLIGENCE. 

Damages. 

Earning  capacity  depends  on  age,  health,  occupation,  habits  of 
industry,  and  manner  of  living  of  injured  person,  requiring 
evidence  thereof  to  establish  claim.  Wallace  v.  Pennsylvania 
Co.  (Pa.),  735. 

Elements  of.    Chesapeake  &  O.  Ry.  Co.  v.  Crank  (Ky.),  657. 

Instruction  that  "there  is  no  evidence  wlych  can  be  used  to  mod- 
ify verdicts  when  pain  and  suffering  and  deformity  are  the 
subjects  of  compensation"  is  erroneous.  Wallace  v,  Pennsyl- 
vania Co.  (Pa.),  735. 

Items  of  damages,  necessity  of  specifically  alleging.  Chesapeake 
&  O.  Ry.  Co.'v.  Crank  (Ky.),  657. 

$5Q,000  was  excessive  verdict  for  loss  of  both  legs,  and  was  re- 
duced to  $30,000.  Yazoo  &  M.  V.  R.  Co.  v.  Wallace  (Miss.), 
349. 

$10,000  was  not  an  excessive  recovery.  Cleveland,  etc.,  Ry.  Co. 
V.  Hadley  (Ind.),  10. 

Evidence. 

Was  proper  to  ask  plaintiff's  father  whether  her  injured  arm 
was  better  or  worse  than  it  was  six  months  before.  Cleve- 
land, etc.,  Ry.  Co.  v.  Hadley  (Ind.),  10. 

Was  proper  to  permit  plaintiff's  mother  to  state  what  effect  med- 
ical treatment  had  upon  injured  arm.  Cleveland,  etc.,  Ry.  Co. 
V,  Hadley  (Ind.),  10. 

Was   proper   to  show  plaintiff's   elocutionary  ability  by  her  fa- 
ther's testimony.     Cleveland,  etc.,  Ry.  Co.  v.  Hadley  (Ind.),  10. 
Physical  injury  requisite  to  authorize  a  recovery,  what  constitutes. 

Philadelphia,  B.  &  W.  R.  Co.  v.  Mitchell  (Md.),  783. 
Release  of  claim  by  injuried  person,  evidence  sustained  finding  that 

it  was  obtained  by  taking  advantage  of  plaintiffs  weak  condition. 

Southern  Ry.  Co.  v.  Brewer  (Ky.),  632. 

PLEADING. 

See  CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF  PASSEN- 
GERS; DAMAGES;  NEGLIGENCE. 

POLICE  POWER. 

See  EMINENT  DOMAIN. 

Damages  cannot  be  claimed  on  account  of  being  compelled  to  com- 
ply with  a  police  regulation.  Cincinnati,  I.  &  W.  Ry.  Co.  v.  City 
of  Connersville  (Ind.),  536. 

Nature  and  scope  of.  Cincinnati,  I.  &  W.  Ry.  Co.  zk  City,  of  Con- 
nersville (Ind.),  536. 

Railroads  are  not  exempt  from.  Cincinnati,  I.  &  W.  Ry.  Co.  v. 
City  of  Connersville  (Ind.),  536. 

Uncompensated  obedience  to  a  regulation  ordained  to  secure  the 
public  health  and  safety  is  not  a  taking  of  private  property,  within 
the  inhibitions  of  the  state  or  federal  constitutions.  Cincmnati,  I. 
&  W.  Ry.  Co.  V.  City  of  Connersville  (Ind.),  536. 

POLICE  REGULATIONS. 

See  INTERSTATE  COMMERCE. 
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PRESUMPTIONS. 

See  CARRIERS;  NEGUGENCE;  RIGHT  OF  WAY;  STOCK, 
INJURIES  TO. 

PRIVATE  CARRIERS. 

See  COMMON  CARRIERS. 

Duties  and  liabilities  of  in  general.  Cleveland,  etc.,  Ry.  Co.  v.  Henry 

(Ind.),  266. 
Who  are.    Cleveland,  etc.,  Ry.  Co.  v,  Henry  (Ind.),  266. 

PRIVATE  RAILROADS. 

Sec  LOGGING  RAILROADS. 

PROXIMATE  CAUSE. 

See  ACCIDENTS  ON  TRACK;  NEGLIGENCE. 

RAILROAD  COMMISSIONS. 

See  COMMON  CARRIERS. 

RAILROADS. 

See  ATTACHMENT;  CONSTITUTIONAL  LAW;  JURISDIC- 
TION; LEASES  AND  RUNNING  POWERS;  LIENS;  LOG- 
GING RAILROADS;  MALICIOUS  PROSECUTION:  NUI- 
SANCES; POLICE  POWER;  RIGHT  OF  WAY;  STREET 
RAILWAYS:  TAXATION. 

Certain  contract  was  impliedly  ratified  by  the  railroad,  though  the 
act  of  its  president  in  making  it  was  unauthorized.  Pannebaker 
V.  Tuscarora  Valley  R.  Co.  (Pa.),  402. 

Duty  of  a  railroad,  under  Burns'  Ann.  St.  1901,  §  5153^  to  construct 
and  keep  in  repair  highway  crossing,  implies  the  obligation  to  de- 
fray the  expenses  and  costs  of  such  construction  and  repairs. 
Cincinnati,  I.  &  W.  Ry.  Co.  v.  City  of  Connersville  (Ind.),  536. 

The  acceptance  by  a  railroad  of  its  franchises  carries  with  it  an  as- 
sumption of  all  duties  and  obligations  imposed  by  existing  stat- 
utes. Cincinnati,  I.  &  W.  Ry.  Co.  .z/.  City  of  Connersville  (Ind.) 
536. 

Ultra  vires  cannot  be  set  up  as  a  defense  by  a  railroad  company 
which  has  received  the  benefits  of  a  contract  executed  in  good 
faith  by  the  other  pajty.  Pannebaker  v.  Tuscarora  Valley  R. 
Co.  (Pa.),  402.  f 

Under  S.  Car.  Civ.  Code  1902,  §  1791,  a  foreign  railroad  corpora- 
tion, filing  a  copy  of  its  charter  granted  in  another  state,  with  the 
Secretary  of  State,  becomes  a  domestic  corporation,  subject  to 
service  of  summons  as  such.  Geraty  v.  Atlantic  C.  L.  R.  Co.  (S. 
Car.),  384. 

RAILROADS  IN  STREETS. 

See  CONSTITUTIONAL  LAW;  EMINENT  DOMAIN. 
Contributory  Negligence. 

Right  of  driver  to  assume  that  trains  will  be  operated  according 
to  law  and  without  negligence.  Schwanenfaldt  v.  Chicago,  B. 
&  Q.  Ry.  Co.  (Neb.),  238. 

Damages. 

Abutter  is  not  entitled  to  recover  on  account  of  location  of  rail- 
road viaduct  near  his  property,  merely  on  the  ground  that  he 
uses  the  street  at  such  point  more  frequently  than  other  people. 
Ft.  Collins,  etc.,  Ry.  Co.  v.  France  (Colo.),  396. 
Railroad  may  be  required  to  take  precautions  against  collisions  with 
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users  of  streets  which  are  not  necessary  when  it  is  operating 
trains  upon  its  own  right  of  way.  Schwanenfeldt  r.  Chicago,  B. 
&  Q.  Ry.  Co.  (Neb.),  238. 

RELEASE  OF  CLAIM. 

See  PERSONAL  INJURIES. 

REMARKS  OF  COUNSEL. 

See  TRIAL. 

REMOVAL  OF  CAUSE. 

See  FEDERAL  JURISDICTION. 

REVIEW. 

See    DAMAGES. 

RIGHT  OF  WAY. 

See  ADVERSE  POSSESSION;  EMINENT  DOMAIN.  , 
Abandonment  of  railroad  right  of  way,  effect  of.    Southern  Ry.  Co. 

V.  Gossett  (S.  Car.),  502. 
Contract   to   sell   certain   land   for  railroad   right   of  way   was  not 

too  uncertain  to  be  specificaiiy  performed.    Chicago,  etc..  R.  Co.  v. 

Lane  (Mich.),  20. 

Damages. 

Elements  of  damages  where  street  is  extended  across  railroad 
right  of  way.    Cincinnati,  I.  &  W.  Ry.  Co.  v.  City  of  Conners- 

ville  (Ind.)    536.  u       •.     . 

Land  taken  from  railroad  company  by  city  in  extending  street 
over  the  company's  right  of  way  is  taken  in  the  exercise  of  the 
right  of  eminent  domain,  and  subject  to  full  compensation. 
Cincinnati,  I.  &  W.  Ry.  Co.  z\  City  of  Connersville  (Ind.),  536. 

^t  was  improper  to  refuse  performance  of  contract  to  sell  land  for 
a  railroad  right  of  way  on  the  ground  that  complainant  had  aban- 
doned construction  of  the  road.  Chicago,  etc.,  R.  Co.  v.  Lane 
(Mich.),  20. 

presumption  that  railroad  took  100  feet  on  each  side  from  the 
center  of  its  track.    Southern  Ry.  Co.  v.  Gossett  (S.  Car.),  502. 

Specific  performance  of  contract  to  convey  railroad  right  of  way 
in  consideration  of  the  company  constructing  and  maintaining  rail- 
road across  the  land  is  not  enforceable.  Pacific  Electric  Ry.  Co. 
V.  Campbell-Johnston   (Cal),  525. 

Specific  performance  of  contract  to  convey  railroad  right  of  way, 
right  to  enforce,  as  affected  by  fact  that  two  thirds  of  the  railroad 
is  finished.  Pacific  Electric  Ry.  Co.  v.  Campbell-Johnston  (Cal.). 
525. 

Specific  performance  of  contract  to  sell  land  for  railroad  right  of 
way,  when  equity  will  compel.  Chicago,  etc.,  R.  Co.  v.  Lane 
(Mich.),  20. 

Waiver  of  conditions  of  contract  to  deed  land  for  railroad  right 
of  way.    Chicago,  etc.,  R.  Co.  v.  Lane  (Mich.),  20. 

SERVICE  OF  PROCESS. 

See  RAILROADS. 

SLEEPING  CAR  COMPANIES. 

Damages. 

Exemplary  damages  for  failure  to  notify  passenger  of  arrival  at 
destination,  and  on  account  of  time,  place,  and  manner  in  which 
she  was  put  off  train.   Pullman  Co.  v.  Lutz  (Ala.),  312. 


GENERAL  INDEX  833 

SLEEPING  CAR  COMPANIES— Continued. 

$1,000  compensatory  and  $500  punitive  damages  was  not  excess- 
ive verdict  for  failure  to  notify  passenger  of  arrival  at  destina- 
tion, and  on  account  of  time,  place  and  manner  of  her  ejec- 
tion.   Pullman  Co.  v.  Lutz  (Ala),  312. 
Duty  of  company  to  patrons  to  notify  them  of  arrival  at  destina- 
tion.   Pullman  Co.  v.  Lutz  (Ala.),  312. 

SPECIFIC  PERFORMANCE. 

See  RIGHT  OF  WAY. 

STATIONS  AND  DEPOTS. 

See  CARRIERS  OF  PASSENGERS;  LICENSEES. 

STOCK,  INJURIES  TO. 

See  CROSSINGS. 

Form  of  declaration  laid  down  in  Hogg's  Pleading  and  Forms, 
against  railroad  company  "for  the  negligent  killing  of  plaintiff's 
horse  while  on  its  track,"  approved.  Robbins  v,  Baltimore  &  O. 
R.  Co.  (W.  Va.).  738. 

Kirby's  Dig.  §  6776,  does  not  cover  injuries  to  animals  sustained 
by  their  mere  fright,  caused  by  operation  of  trains.  Earl  v^  St. 
Louis,  etc.,  Ry.  Co.  (Ark.),  345. 

Lookouts. 

Care  required  of  trainmen  to  discover  stock  on  track  in  time  to 
avoid  injuring  it.    Robbins  v.  Baltimore  &  O.  R.  Co.  (W.  Va.), 
738. 
Railroad    is    under    common-law    liability    for    injuries    to    animals 

caused  by  fright  due  to  negligent  operation   of  trains.    Earl  v. 

St.  Louis,  etc.,  Ry.  Co.  (Ark.),  345. 

STREET  RAILWAYS. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; CHILDREN:  CROSSINGS;  EMINENT  DOMAIN; 
EMPLOYERS'  LIABILITY  ACTS;  LICENSEES;  LOCAL 
ASSESSMENTS;  NEGLIGENCE;  NUISANCES. 

Contributory  Negligence. 

Driver  of  sleigh  was  not  negligent  in  driving  on  railway  track, 
the  road  being  almost  impassible.  Miller  v.  Boston  &  N.  St. 
Ry.    Co.    (Mass.),   215. 

Interchange  of  Cars. 

Lending  of  car  and  service  of  motorman  to  another  company  did 
not  render  street  railway  liable  for  injuries  to  passenger  car- 
ried over  the  connecting  line.  Wheeler  v.  Hartford,  etc.,  Co. 
(Conn.),  328. 

Liability  of  company  for  injuries  resulting  from  its  failure  to  keep 
part  of  street  occupied  by  its  tracks  in  reasonably  safe  condition. 
Pugh  V.  Texarkana  L.  &  T.  Co.  (Ark.),  755. 

Proximate  cause  of  personal  injuries  received  while  driving  on  car 
track  was  the  act  of  driving  on  track,  together  with  the  condi- 
tions of  the  snow  at  the  switch.  Miller  v.  Boston  &  N.  St.  Ry. 
Co.  (Mass.),  215. 

Sufficiency  of  evidence  whether  defendant  failed  to  keep  street  sur- 
face in  repair  about  its  tracks,  and  whether  such  failure  was  prox- 
imate cause  or  concurring  cause  of  plaintiff's  injury.  Pugh  v, 
Texarkana  L.  &  T.  Co.  (Ark.),  755. 

Whether  railway  was  negligent  m  locating  trolley  pole  near  drive- 

29  R  R  R— 53 


834  GENERAL  INDEX 

STREET  RAILWAYS— Continued. 

way,  and  whether  injured  fireman  was  guilty  of  contributory  neg- 
ligence, were  questions  for  jury.  Lambert  v.  Westchester  Elec. 
R.  Co.  (N.  Y.),  96. 

STREETS  AND  HIGHWAYS. 

See  RIGHT  OF  WAY. 

Implied  duty  of  railroad,  under  Burns'  Ann.  St.  1901,  §  5153  to 
construct  and  keep  in  repair  all  highway  crossings,  whether  the 
highway  was  laid  out  and  opened  before  or  after  the  railroad. 
Cincinnati,  I.  &  W.  Ry.  Co.  v.  City  of  Connersvills  (Ind.),  536. 

Under  Burns'  Ann.  St.  1901,  §  5153,  a  railroad  company  will  be  re- 
quired when  necessary  to  carry  its  railroad  over  or  under  the 
highway,  as  the  case  may  be.  Cincinnati,  I.  &  W.  Ry.  Co.  v.  City 
of  Connersville  (Ind.),  536. 

TAXATION. 

See  LOCAL  ASSESSMENTS. 

Exemptions. 

Constitutionality  of  Miss.  Privilege  Tax  Law  of  1898,  providing 
that,  pn  each  railroad  claiming  an  exemption  from  state  super- 
vision under  maxim  and  minimum  provisions  of  their  charter 
as  to  rates,  an  additional  privilege  tax  of  $10  per  mile  should 
be  levied.   Gulf  &  S.  I.  R.  Co.  v.  Adams  (Miss.),  547. 

TICKETS  AND  FARES. 

See  CARRIERS  OF  PASSENGERS. 

_  • 

Carrier,  sued  for  ejection  of  passenger,  was  not  precluded  from 
relying  on  a  forfeiture  of  his  ticket  for  misuse,  because  the  con- 
ductor erroneously  refused  to  accept  the  ticket  because  it  had  ex- 
pired.   Baltimore,  etc.,  R.  Co.  v.  Evans  (Ind.),  609. 

Limited  family  ticket  as  a  contract  binding  the  purchaser.  Balti- 
more, etc.,  R.  Co.  V.  Evans  (Ind.),  609. 

Right  of  carrier  to  confine  use  of  ticket  to  purchaser  and  dependant 
members  of  his  family  and  provide  for  forfeiture  in  case  of  trans- 
fer.   Baltimore,  etc.,  R.  Co.  v.  Evans  (Ind.),  609. 

Waiver  of  forfeiture  of  family  ticket.  Baltimore,  etc.,  R.  Co.  v. 
Evans  (Ind.),  609. 

TRESPASSERS. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; CHILDREN;  LICENSEES. 

Care  due  from  motorman  to  trespassers  on  fenced  right  of  way. 

Wade  V,  Detroit,  etc.,  Ry.  Co.  (Mich.),  200. 
Care    due    trespasser    riding   on    freight    train.    Johnson    v.    Great 

Northern  Ry.  Co.  (Wash.),  211. 

Contributory  Negligence.  * 

Care  required  of  14  year  old  boy  in  looking  out  for  cars,  while 
trespassing  on  fenced  railway  right  of  way.    Wade  v.  Detroit, 
etc.,  Ry.  Co.  (Mich.),  200. 
Fact  that  persons  walked  upon  railroad  trestle,  however  frequently, 

did  not  render  them  other  than  trespassers.   Adams  v.  St.  Louis, 

etc.,  Ry.  Co.  (Ark.),  733. 
Person   riding  on  freight  train  by  invitation  of  brakeman   was   a 

trespasser.   Johnson  v.  Great  Northern  Ry.  Co.  (Wash.),  211. 
Persons  using  railroad   track   as   foot-path,  elsewhere   than  public 

crossing,  care  due  from  trainmen  to.     Melton  v.  Chesapeake  & 

O.  Ry.  Co.  (W.  Va.),  190. 


GENERAL  INDEX  835 

TRESPASSERS— Continued. 

Signals  or  lights  or  watchmen  are  not  required  on  backing  train 
elsewhere  than  at  public  crossings,  to  warn  trespassers  using 
track  as  foot-path.  Melton  v.  Chesapeake  &  O.  Ry.  Co.  (W. 
Va.),  190. 

TRIAL. 

Mere  sustaining  of  objections  to  conduct  of  defendant's  attorney, 
when  addressing  the  jury  in  condemnation  proceedings,  in  stat- 
ing "Oh,  they  buy  or  hire  and  send  witnesses  down  there,"  etc., 
was  no  adequate  remedy  for  the  evil.  Chicago  &  A.  R.  Co.  v. 
Scott  (111.),  99. 

Where  plaintiffs  counsel,  stated  in  an  action  against  railroad  com- 
pany for  injuries  to  a  section  foreman,  that  certain  millionaires 
owned  the  greater  part  of  the  stock  of  defendant;  *  *  *  that 
they  were  mean  and  oppressed  the  people,  and  ought  to  be  pun- 
ished for  it,  etc.,  failure  to  admonish  the  jury  to  disregard  such 
language  was  error.  Louisville  &  N.  N.  R.  Co.  v.  Crow  (Ky.), 
543. 

VENUE. 

See  DEATH  BY  WRONGFUL  ACT. 
Where  live  stock  is  injured  by  the  negligence  of  any  carrier  hav- 
ing it  in  charge  between  the  points  of  reception  and  destination, 
an  action  may  be  brought  against  the  initial  carrier  in  the 
county  where  the  contract  of  shipment  was  made.  Illinois  Cent. 
R.  Co.  V,  Curry  (Ky.),  295. 

VICE  PRINCIPALS. 

See  FELLOW  SERVANTS. 

WATER  AND  WATERCOURSES. 

Damages. 

Elements  of  the  damages  recoverable  for  overflowing  land.    Wal-  ' 
lingford  v.  Maysville,  etc.,  Ry.  Co.  (Ky.),  512. 

Railroad's  liability  for  overflow  of  lands  resulting  from  negligently 
permitting  culvert  to  become  partly  obstructed.  Wallingford  v. 
Maysville,  etc.,  Ry.  Co.  (Ky.),  512. 

Railroad's  liability  on  account  of  overflow  of  land  of  lower  riparian 
owner,  during  ordinary  freshet,  resulting  from  obstruction  of 
watercourse.  Cole  v.  Missouri,  K.  &  O.  R.  Co.  (Okla.),  389. 

Railroad  which  maintains  a  culvert  adequate  to  carry  the  water  of 
usual  and  ordinary  rainfalls  and  floods  in  the  vicinity  is  not  liable 
for  injuries  to  land  resulting  from  the  insufficiency  of  such  cul- 
vert in  time  of  extraordinary  rainfall  or  floods.  Wallingford  v. 
Maysville,  etc,  Ry.  Co.  (Ky,),  512. 

WITNESSES. 

Was  not  improper,  in  action  for  injury  to  passenger,  to  permit  car- 
rier's conductor  to  be  asked  on  cross-examination  what  salary  he 
received.    Cleveland,  etc.,  Ry.  Co.  v.  Hadley  (Ind.),  10. 
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Railroad  employees  customarily  passing  through,  over,  or  under 

cars  blocking  the  way,  in  going  to  and  from  work.     Beck  v. 

Southern  Ry.  Co.  (N.  Car.),  560. 
Reliance  on  care  of  master.     McDuflFee's  Adm'x  v,  Boston  &  M. 

R.  R.  (Vt),  467. 
Right  of  brakeman  to  presume  that  coal  on  tender  is  properly 

loaded.    Louisville  v,  N.  R.  Co.  v,  Clark  (Ky.),  595. 

Right  of  employee  charged  with  duty  of  standing  on  top*  of  cars 
to  flag  trains  to  presume  that  water  tank  spout  was  properly 
located  and  would  not  strike  him.  McDuffee's  Adm'x  v.  Bos- 
ton &  M.  R.  R.  (Vt.),  467. 

Right  of  employee  to  assume  that  master  will  perform  its  duty 
to  maintain  its  premises  and  appliances  in  safe  condition.  Wil- 
son V.  New  York,  etc.,  R.  Co  (R.  I.),  135. 

Right  of  servant  to  assume  that  his  employer  will  do  his  duty  in 

providing  safe  places  for  work.     St.   Louis  S.  W.   Ry.  Co.  v. 

Hynson  (Tex.),  599. 
Right  of  servant  to  assume  that  master  has  furnished  reasonably 

safe  work  place.    Norfolk  &  W.  Ry.  Co.  v.  Beckett  (C.  C.  A.), 

795.  ■ 

Section  hand  standing  up  in  caboose  while  riding  to  work.     St. 

Louis,  etc.,  Ry.  Co.  v.  Harmon  (Ark.),  104. 

Servant  is  not  bound  to  exercise  diligence  to  discover  dangers 

resulting  from   his   employer's  negligence.     McDuffee's  Adm'r 

V.  Boston  &  M.  R.  R.  (Vt.),  467. 
Sufficiency  of  evidence   of  where  employee   on  top   of  car  was 

struck  by  spout  of  water  tank.    McDuflFee*s  Adm'x  v.  Boston  & 

M.  R.  R.  (Vt.),  467. 

Undertaking  to  discharge  duty  in  a  manner  more  hazardous  than 
that  contemplated  by  servant's  employment  or  required.  Day 
V.  Louisiana  W.  R.  Co.  (La.),  111. 

Where  danger  resulting  from  negligence  in  failing  to  block  space 
between  two  rails  would  not  have  affected  switchman  if  he  had 
been  uncoupling  the  cars  in  the  manner  required  by  a  rule  of 
his  railroad.    Day  v.  Louisiana  W.  R.  Co.  (tra.),  111. 
Degree  of  Care. 

Due  section  hand  riding  to  work  on  freight  train.    St.  Louis,  etc., 
Ry.  Co.  V.  Harmon  (Ark.),  104. 
Duty  of  railroad  to  provide  precautions  to  guard  against  accidents 

to  its  employees  crossing  its  tracks  in  going  to  and  from  their 

work.    Beck  v.  Southern  Ry.  Co.  (N.  Car.),  560. 

Fellovr  Servants. 
Negligence   of   fellow   servant,   liability   of   master   for.     Day   v, 
Louisiana  W.  R.  Co.  (La.),  111. 

In  an  action  for  injury  to  brakeman.  struck  by  platform  near  track, 
the  practical  exoneration  of  the  conductor  of  the  brakcman's 
train  by  verdict  against  the  railroad  company  only  did  not  serve 
conclusively  to  show  absence  of  negligence  on  part  of  the  com- 
pany.   Clay  V.  Chicago,  etc.,  Ry.  Co.  (Minn.),  123. 

Inspection. 

Railroad  cannot  avoid  liability  to  its  employees  by  imposing  on 

them    the   duty   of   inspection   without   affording  a    reasonable 

opportunity  for  discharge  of  such  duty.     Sturgeon  v,  Tacoma 

Eastern  R.  Co.  (Wash.),  484. 

Negligence  of  street  railway  in  allowing  absence  of  step  on  its  work 

car.     Flynn  v.  Connecticut  Valley  St.  Ry.  Co.  (Mass.),  578. 
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Relief  Department. 

Certain  statute  does  not  invalidate  a  release  given  in  satisfaction 
of  a  claim  arising  out  of  negligence,  so  as  to  enable  the  em- 
ployee to  recover  his  beneficial  interest  in  relief  department 
fund.     Sturgiss  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  447. 

"Disability,"  what  constitutes  under  certain  regulation.  Sturgiss 
V,  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  447. 

Right  to  relief  was  not  limited  by  certain  regulation  to  persons 
who  could  do  no  work  of  any  kind.  Sturgiss  v,  Atlantic  Coast 
Line  R.  Co.  (S.  Car.),  447. 

Rules. 

Admissibility  in  evidence  of  railroad's  rules,  in  action  against 
railroad  for  death  of  brakeman  while  attempting  to  frighten 
children  away  from  moving  train.  Wilson  v.  New  York,  etc., 
R.  Co.  (R.  L),  135. 

Certain  rules  were  inapplicable,  in  action  against  railroad  for 
death  of  its  brakeman  while  attempting  to  frighten  children 
away  from  moving  train.  Wilson  v.  New  York,  etc.,  R.  Co.  (R. 
I.),  135. 

Scope  of  Employment 

Insufficiency  of  evidence  to  show  that  servant  was  engaged  in 
master's  business  when  he  fell  through  roof  of  its  water  tank 
to  which  he  had  gone  to  adjust  the  float.  Yazoo  &  M.  V.  R. 
Co.  V.  Slaughter  (Miss.),  553. 

Warn  and  Instruct. 

Duty  to  warn  managers  of  work  train,  sent  out  to  repair  road 
rendered  unsafe  by  a  storm  before  the  storm  has  spent  its  force, 
as  to  the  location  of  specific  washouts  and  defects  in  the  road 
over  which  the  train  will  run.  Graham  v.  Detroit,  etc.,  Ry.  Co. 
(Mich.),  116. 

Duty  to  ^arn  track  repairer  riding  on  work  train,  before  the 
storm  has  spent  its  force,  of  the  location  of  specific  washouts 
on  the  road  is  not  an  absolute  nondelegable  duty.  Graham  v. 
Detroit,  etc.,  Ry.  Co.  (Mich.),  116. 

Evidence  was  insufficient  to  support  finding  that  defendant  rail- 
road company  had  failed  to  send  a  message  properly  directed  to 
conductor  and  brakeman  of  the  train  to  the  station  agent  where 
the  train  was  flagged,  acquainting  them  with  the  specific  places 
where  washouts  had  occurred.  Graham  v,  Detroit,  etc.,  Ry. 
Co.  (Mich.),  116. 

Liability  of  master  for  negligence  of  its  station  agent  in  deliver- 
ing message  sent  to  warn  manager  of  repair  train  as  to  location 
of  specific  washouts.  Graham  v.  Detroit,  etc.,  Ry.  Co.  (Mich.), 
116. 

Post  too  near  track,  duty  of  railroad  to  notify  its  employees  of 

the  danger  from.    Wilson  v.  New  York,  etc.,  R.  Co.  (R.  I.),  135. 

Where  section  hand  was  ordered  into  a  caboose  by  his  foreman,  the 

railroad  company  could  not  escape  liability  for  his  injury  merely 

on  the  ground  that  the  trainmen^,  whose  act  caused  the  injury  did 

not  know  of  his  presence.     St.   Louis,  etc.,  Ry.  Co.  v,  Harmon 

(Ark.),  104. 

Who  Are  Employees. 

Employees  of  the  operating  railroad  company  were  not  the  em- 
ployees of  the  other  two  railroad  companies,  by  virtue  of  the 
traffic  arrangement  in  question.  Williams  v.  Kansas  City,  etc., 
Ry.  Co.  (La.),  557. 
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Existence    of    relation,    sufficiency    of    evidence    of.      McDufiFee's 

Adm'x  V.  Boston  &  M.  R.  R.  (Vt),  467. 
Plaintiff,  when  acting  as  brakeman,  was  acting  as  a  servant  of  the 

railroad  company  as  well  as  for  the  lumber  company.     Borraw 

V.  Lewis  Lumber  Co.  (Idaho),  454. 
Riding  home  from  work  on  master's  defective  hand  car.    Cicalese 

V,  Lehigh  Valley  R.  Co.  (N.  J.),  167. 
Son  of  employee  having  charge  of  railroad  pumping  station  left 

in  charge  by  permission  of  company's  superintendent.     Yazoo 

&  M.  V.  R.  Co.  V.  Slaughter  (Miss.),  553. 

Work  Place. 

Degree  of  care  required  of  master  in  maintaining.  Wilson  v. 
New  York,  etc..  R.  Co.  (R.  L),  135. 

Duty  of  master  to  furnish  reasonablv  safe  work  place.  McDuf- 
fee's  Adm'x  v.  Boston  &  M.  R.  R.  (Vt.),  467. 

Duty  of  railroad  to  keep  roofs  of  its  water  tanks  in  repair.  Ya- 
zoo &  M.  V.  R.  Co.  V,  Slaughter  (Miss.),  553. 

Negligence  in  building  standpipe  so  close  to  track  as  to  endanger 
employees  on  passing  trains.  Norfolk  &  W.  Ry.  Co.  v.  Beckett 
(C.  C.  A.),  795. 

Negligence  in  maintaining  fence  post  near  track,  sufficiency  of 
evidence  of.    Wilson  z/.  New  York.,  etc.,  R.  Co.  (R.  L),  135. 

Post  too  near  track,  liability  of  railroad  for  injury  to  its  brake- 
man  caused  by.    Wilson  v.  New  York,  etc.,  R.  Co.  (R.  L),  135. 

Proximity  of  water  tank  to  railroad  track.  McDuffce's  Adm'x  v. 
Boston  &  Nt.  R.  R.  (Vt.),  467. 

Right  of  railroad,  as  an  employer,  to  construct  its  own  road  and 
solve  its  own  engineering  problems,  etc.  Clay  v,  Chicago,  etc.. 
Ry.  Co.  (Minn.),  123. 

Usage  among  well-managed  railroads,  admissibility  of  evidence 
of  to  show  due  care  in  maintaining  post  near  track.  Wilson  v. 
New  York,  etc.,  R.  Co.  (R.  L),  135. 

Water  tank  near  railroad  track,  question  of  negligence  in  main- 
taining was  for  jury.  McDuffee's  Adm'x  v.  Boston  &  M.  R. 
R.    (Vt),  467. 

Where  a  servant  fell  through  the  roof  of  a  railroad  water  tank, 
to  which  he  had  gone  to  adjust  the  float,  the  part  of  the  roof 
through  which  he  fell  and  its  distance  from  the  direct  course 
over  which  he  would  have  to  pass  in  performing  his  labor 
would  not  be  a  determining  factor  in  deciding  the  liability  of 
the  employer  railroad.  Yazoo  &  M.  V.  R.  Co.  v.  Slaughter 
(Miss.),  553. 

NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  CHILDREN; 
CONTRIBUTORY  NEGLIGENCE;  CROSSINGS;  JURIS- 
DICTION: LICENSEES;  LOGGING  RAILROADS;  MAS- 
TER AND  SERVANT;  RAILROADS  IN  STREETS; 
STOCK.  INJURIES  TO;  STREET  RAILWAYS;  TRES- 
PASSERS; WATER  AND  WATERCOURSES. 

Charge  that  the  legal  test  of  reasonable  safety  in  appliances  or 
places  in  ordinary  use  was  properly  refused  for  omitting  all  qual- 
ifications as  to  "safe"  and  "prudent"  use.  Wilson  v.  New  York, 
etc.,  R.  Co.   (R.  L),  135. 

Common  practice  in  railroad  construction,  certain  instruction  as 
to  was  properly  refused  for  omitting  all  qualifications  as  to  com- 
mon practice  by  reasonably  careful  and  prudent  men.  Wilson 
V.  New  York,  etc.,  R.  Co.  (R.  I.),  135. 
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NEGLIGENCE— Continued. 

Definition  of;     Schulte  v.  Louisville  &  N.  R.  Co.  (Ky.),  203. 

Is  a  breach  of  duty.     Harrington  v.  Butte,  etc.,  Ry.  Co.   (Mont.), 

172. 
Last  clear  chance  rule.     Pilmer  v.  Boise  Traction  Co.  (Idaho),  371. 
Liability   of  company   organized    for   the   purpose   of  building  and 

selling   street    railways    for    injuries    from   the   operation    thereof 

after  delivery  to  purchasers.     Pugh  v.  Texarkana  L.   &  T.   Co. 

(Ark.),  755. 

Pleading. 

• 

Sufficiency  of  allegations.  Indianapolis  Union  Ry.  Co.  v.  Wad- 
dington    (Ind.-),   487. 

Sufficiency  of  complaint  which  did  not  allege  that  defendant's 
servants  were  at  the  time  of  the  accident  in  the  line  of  their 
duty.     Indianapolis  Union  Ry.  Co.  v.  Waddington   (Ind.),  487. 

There  was  nothing  in  the  answers  to  show  that  the  negligence 
of  each  defendant  railroad  in  approaching  the  crossing  was 
not  a  proximate  cause  of  the  injury  in  question.  Indianapolis 
Union    Ry.   Co.  v.   Waddington    (Ind.),   487. 

Proximate  Cause. 

Certain  averments  did  not  show  that  the  first  collision  between 
defendant's  locomotives  was  a  remote  rather  than  a  proximate 
cause  of  the  injury.  Indianapolis  Union  Ry.  Co.  v.  Wadding- 
ton   (Ind.),    487. 

In  action  for  injuries  to  pedestrian,  caused  by  the  falling  of  a 
hammer  from  a  bridge  in  process  of  construction,  recovery 
was  authorized  on  the  jury  finding  that  the  injuries  were  pro- 
duced by  the  twist  of  plaintiflF's  body,  and  that  the  blow  of  the 
hammer  caused  such  movement  of  his  body.  Philadelphia,  B. 
&  W.  R.  Co.  V.  Mitchell  (Md.),  783. 

Is  question  for  jury.     Pilmer  v.  Boise  Traction  Co.  (Idaho),  371. 

What  constitutes.     Pilmer  v.  Boise  Traction  Co.  (Idaho),  371. 

Where  defendant's  negligence  is  the  proximate  cause  of  the  in- 
jury, the  fact  that  there  are  other  concurring  culpable  causes 
will  not  preclude  recovery.     Miller  v.  Boston  &  N.  St.  Ry.  Co. 
(Mass.),  215. 
When  question  for  jury  where  existence  of  a  certain  state  of  facts 

is    undisputed.     Schwanenfeldt    v.   Chicago,    B.   &   O.     Ry.    Co. 

(Neb.),  238. 

NUISANCES. 

Transmission  of  electricity  at  high  voltage  over  a  railway  right 
of  way,  being  authorized  by  law,  is  not  a  nuisance  per  se.  Mull  v. 
Indianapolis  &  C.  T.  Co.  (Ind.),  436. 

Trolley  poles  located  along  street  by  permission  of  city.  Lambert 
V,  .Westchester  Elec.  R.  Co.   (N.  Y.),  96. 

PARENT  AND  CHILD. 

See  CHILDREN. 

PARTIES. 

Parties  defendant  in  action  against  initial  carrier  for  injuries  to 
live  stock.     Illinois  Cent.  R.  Co.  v.  Curry  (Ky.),  295. 

PENAL  STATUTES. 

See  CONSTITUTIONAL  LAW;  INTERSTATE  COMMERCE. 
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